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PREFACE TO THE SECOND EDITION. 

T he first edition of this book was published in May 1933 and was exhausted withi 
a couple of years. Owing to limited time at my disposal I could not bring out the secon 
edition earlier, although there was a pressing demand for the same. I beg to take t hi 
opportunity of expressing my sincere gratitude to the members of the Bench and the Ba 
and the Police Officers all over British India and Native States for their warm appreciation 
the humble work. 

When I published the first edition, it was my desire that, should a second editioi 
of the work be ever called for, I should present it in a much more comprehensive form. 

The warm reception accorded to the first edition and hundreds of unsolicited testi 
monials received by me, encouraged me to make the book as complete an Encyclopedia o! 
Criminal Law as possible. 

The chief difficulty of how to find the law in an easy manner was solved in the 
first edition. The arrangement of the book has been extolled by our generous readers, and 
the book has been described by some as “ Veritable Teacher." 

The Case Law has now been brought up-to-date. 

The chief characteristic of the present edition is the addition of numerous headings 
pertaining to Medical Jurisprudence. Copious references from Medical Jurisprudence by 
Taylor, Modi, Ryan, Lyon, etc., under the headings of age, hanging, identification, suffocation, 
rape, unnatural olTence, putrefaction, poison, strangulation, wound, etc., hare been given. 
Extracts from Will’s Circumstantial Evidence, Criminal Investigation by Dr. linns Orcss 
(The father of Criminology) and Law of Evidence by Best, Wigmore, Ta>lor, Plnpion, 
Woodroffe, Monir, etc., hare been given in exfenso under appropriate headings and sub- 
headings. 

The books has been tlioroughly revised and recast. 

If any one of my numerous readers will he kind enough to point out .my omission or 
will make .my definite suggestion for iniproveinenf, the criticism or the suggestinn sliall Iw 
thankfully received and carefully considered. 

I must take this opportunity of most respectfully expressing my sense of immense 
gratitude to the Ilon’ble Mr. Justice Jai Lai for his kindly writing foreword to the nork 
and to Hon’ble Sir Douglas Young, Chief Justice, Lahore High Court, for ht> kind per- 
mission to dedicate this humble work to His Lordship. 

My thanks are also due to Messrs. Harlans Uil Chopra. M A . LI. It , rind-r, 
Lahore and M. L. Pun for Laving kindJj assisted me in going through the rfo..fs. 


I'titorn'oi;!; City: 
fst May 1937, 


n. R. VniiM. 



PREFACE TO THE FIRST EDITION. 

The nulhor of ibis bumble wotk conceived t!»r iden «ome inrelvc years Isiek of 
l^rcscnling the Iccaf profession ti Ueady Kefcrcncct nnd n consolidaied nnd complelc hw on 
'every point. 

The Tsork of. this nature, on the nmbtUons linrs proposed by the .'luthor, made an 
extremely heavy demand on bis limited spate time. 

The present work has been cast on lines difTcrenl from its several predecessors 
available in the market and it bas been endeavoured to present it in a manner as to elucidate 
the law in its various aspects nnd to make it more easily intelligible. It would be no 
exaggeration to say that it is an Encyclopa'dia of Criminal law. 

The subject nnd sub-headings given in the book would con«lilnte an unerring guide 
to find the required reference in n breath of lime. With bare Act nnd this work in band, 
a lawyer can be master of Criminal law. The sectionalindex is given at the end to offer 
greater facility to the readers to find out the required law point. 

The Courts would find this work an excellent compendium in which all knotty and 
intricate questions, which frequently crop up during the course of Criminal trial have been 
solved with great lucidity and clearness. A layman can also supplement bis knowledge 
of law on each and every point by reference to this book. I hope, the book will be found 
very useful and indispensable to the members of the Bench and the Bar, the Police and 
the public. 


Ferozepore City : 
31st March 1933. 


D. R. PREM, 
Advocate. 



vsjrimmai practice 

The Hon'ble Sir C. C. Ghose. Kt., Acting Chief Justice of Bengal. 

I have had occasion to use your book "Crttntual Practice" within the last 
days and I am able to say that in my opinion you have turned out a most conscientious 
piece of work. Your industry and ability in preparing a work of this description deserve 
the widest recognition and I trust that jour book will have a large and a ready 
You have collected under appropriate heads the various points which strike the busy practi- 
tioner engaged in Criminal work. Your notes are concise and to the point and I further 
observe that many points have been noted by you which are not to be found in the standard 
Editions of the Criminal Procedure Code. 

I wish you all success. 

The Hou'hle Sir S. M. Sulaiman, Kt,, M,A,. LL.D., 

Chief Justice, Allahabad High Court. 

Your book "Crtmiual Practice" Is an exhaustive treatise on the Criminal case law. 
The various subjects and their sub-heads have been so carefully arranged that they furnish 
an easy reference to an\ point of law requiring consideration. The work must have involved 
a considerable amount of labour and time of yours and I am sure it will be found useful 
to the legal profession. 

The Hon'hle Mr. Justice Jai Lai, R. B,, B.A., Judge. High Court, Lahore. 

"'The book is bound to be useful to the Bench and the Bar.” 

The Hon’ble Mr. Justice S. S. Patkar, Judge, High Court, Bombay. 

"Criminal Practice" is a digest of Criminal law and presents in a compendious 
form the law on all the important questions arising in Criminal cases. The alphabetical 
arrangement of the different topics is likely to facilitate ready reference. The book will 
be found useful to the judiciary and the legal profession m deilmg with Criminal cases. 

The Hon’ble ^ r. Justice Oma Shankar Bajpai, Judge, High Court, Allahabad. 

I have gone tlirough portions of Prem s Criminal Practice and I found the book 
quite useful. Tlie author has departed from the orthodox method of grouping cases sec- 
tion-ssise and has followed better method of grouping cases subject-wise. The digest is 
fairly exhaustive and accurate and in my opinion Mr. IXauUt Ram Prem has supplied a 
long-felt want for an exclusive Criminal digest which is haud> and set so serviceable. I am 
sure the book will be found useful both by the Bar and the Bencli. 

R. S. Topan Ram, P. C. S, (Retd,), Chief Judge, Jodhpur. 

It contains copious references on all the necessarj topics of the Criminal Law and 
Procedure. He seems to have taken great and careful p.ams m preparing the book. It is very 
useful and handy and should he in the bands of the presiding ofTicers of Criminal Courts, 
members of the Ij.ar and the Police. 

B. R Puri. Esq . M L A , Advocate. High Court, Lahore. 

Allow me to congratulate you on the c.xcellent publtcalioti which you have brought 
out. It is an exhaustive work winch shows a great deal of Labour. Tor a criminallawyer 
the b«)k appears to me to he almost ind.spens.ible. The printing and the get up of the 
book IS all that is desired. 

I wish the public.ation e%er> success which 1 have no doubt it amplv deserves. 

Sir Tej Bahadur Sapru. K.C.S I . Advocate, Allahabad. 

I hare l>een much impressed with the pains >ou luive t.aken over collecting and 
arranging the iraterial. In mi opinion it should pro\e to be very useful to .a busy pr.icti- 
tioner who wants to find out easil) the relevant aclhonties on any particuLar subject. 

Judicial Member, Council of Administration. Faridkot State. 

Your Criminal Practice is a rery useful pabhcation and has proved a great help 

to me. 

Review by Criminal Law Journal and Indian Cases. 

Mr. D R. Prem's Crifflirnf Praerree «s .an evtausuve Compendium of the Crimi- 
lul Law .and prccedure cf l=da cn all rmpoftant qutstio.-:s ansirg in cnmisal cases. Ne.arly 
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Unsenicni— Disputes a*, to 
Kccliymosis ••• 

Pditor ••• 

Election 

Ulcclricity ActdK of 1910) 
Klopciiient 
Emasculation 
Emergency order 
Encroachment 

Enforcement of maintenance order 
English Law 

Enhanceti punishment ••• 

Enhancemrnt of sentence ••• 

Enlargement of spleen 
Enmity 

Entering a temple with hoots on 
Enticing or detaining a married 
woman 

Entry to commit adultery 
Epidemic Diseases Act (HI of 1897) 
Erroneous view of law 
Error 

Erysipelas— death by 

Escape 

European British subject 
Event leading up to assault 


r.'r 

*5.’ 

<5’ 

-ii: 

L'i 


4-5 

4:1 

i‘l 

4T4 

*15 

4:6 

*'n 

4:6 

4T5 

475 

4*6 

473 
471 
479 

474 
47 ' 
479 
479 
479 
4 Sl 

451 

452 
412 
4« 
490 
490 

492 

493 
492 
4M 

494 

494 

494 

495 
495 
495 
495 
49S 
503 
i03 
503 

503 

5il 

511 

511 

ill 

51! 

511 

513 

513 
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Subject Hettiinff. Pajc. j Subjfcl Heading. 


Kridcnce 

lirdencc Act, 1872 ... 

Kxagccrations in crldcnce ... 

Hsamination in*Chief ... 

lixaminatinn of .accu«cd 
Hxamination of npproTcr 
lixaminalion of complainant 
Hx.iminalion of witnesses ... 

Hxce«<ive sexual intercourse ... 

Kxceplions in I’enal Code— Proof of 
lixcbanpe of nbuse ... 

Kxchmalions by spectators 
Kxclusion of cridence 
Ivxclusive possession ... 

Kxcommunication ... 

Execution of decree ... 

lixeculor 

Kxemption from personal attendance 
Hxemption from whipping 
Pxhihit 

Exhibition ... 

Exhumation ... 

fixorcising evil spirit 
Expenses of witnesses 
Expert 

Explanation by accused 
Explosive 

Explosive Act (IV of 1SS4) 

Explosive Substances Act (VI of 
190S) 

Exposure of child 

Exposure of person ... 

Expression of opinion ... 

Expunging rem.arks ... 

Extenuating circumstances 
Extorting confession 
Extorting property 
Extortion 

Extradition Act (XV of 1903) ... 

Extra Judicial confession 
Extra Judicial Information 
Eye-witness 

Fabricating false evidence 
Factories Act (XII of 1911) 

Facts 

Facts forming part of the same 
transaction 

Facts inconsistent or improbable with 
tact in issue ... 

Failure of justice 
Failure to account 
Failure to prove a case 
Fair comment 
Fall 

False affidavit 

False charge 

False claim in Court 

False defence ... 

False document ... 

False evidence ... 

False information 

False key ... 


513 F.xlse name .. 

525 Fal«e personation' 

525 False pcr«onatfon in Court 

525 False return of income-tax 

525 False statement 

535 False statement to Police 

535 F.alse weights and measures 

537 Falsification of accounts 

5-11 F.'ilsus in uno falsus in omnibus 

541 F.avour 

541 Fee 

541 Fictitious name 

541 Finder of article ... 

54| Finding of fact 

541 Fine 

542 Finger impressions 

542 Fire ... 

542 Firearms — kinds of 

543 Fire works 

543 Fifing gun 

543 First information report ... 

543 First offender 

543 iMSh 

544 Food in stomach ... 

545 Food stuff— poisoning by ... 

549 Foot prints 

549 Forcible entry ... 

549 Foreign jurisdiction ... 

Foreign Jurisdiction Act (1890) ... 

549 Foreigner’s Act (III of 1864) ... 

550 Forest Act (XVI of 1927) ... 

5$0 Forfeiture of bond ... 

550 Forf-ilure of newspapers, bpaks, 

550 etc. 

551 Forfeiture of seditious matter 

551 Forged document using as genuine .. 

551 Forgery 

551 Former judgment 

553 Fouling water 

554 Fracture of bones 

554 Fracture of skull 

554 Fraudulently obtaininmg decree 

555 Fraudulent concealment or claim of 

559 property 

560 Frau<lulent transfer 
Free fight 

561 Fresh complaint 
Fresh trial 

563 Friendship 

564 Frivolous complaint 

564 Frontier Crimes Regulations 

564 Fugitive Offender’s Act 

564 Fulus m uno falsus m omnibus 

564 Funeral ceremony 

564 Further cross-examination 

564 Further inquiry 

571 Gait — identification by 

572 Gambling 

5 72 Gang of dacoi ts 

572 Gang of thieves (belonging to) 

584 Gangerene — death by 

589 Gaps in prosecution 


P.ige. 

589 

589 

589 

589 

539 

5S9 

539 

539 

591 

591 

591 

591 

591 

591 

591 

595- 

555 

595 

595 

595 

595 

603 

607 

607 

6C7 

607 

613 

613 

613 

613 

613 

613 


614 

614 

613 

626' 

626 

626 

626 

626 

627 

628 
628 
628 
628 
628 
628 
628 
629 
629 
629 
629 
629 
633 
633 

633 

634 
636 
636 
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Subject Heading. 


Page I Subject Heading. 


Gesture 

Gift to recover stolen propeity •• 

Gift to screen offender from punish- 
ment 

Good behaviour ... 

Good character 

Goods of common pattern 

Good faith ■ *.• 

Government ... 

Government notification ... 

Government of India Act (1919) 

Grievous hurt « 

Grievous hurt by d.angerous veapons 

Grounds of appeal 

Guardian 

Gun shot wound 

Habeas corpus 

Hair 

Handcuffs 

Handwriting 

Handing over judicial file to ^\itness 
Hanging 

Harbouring an offender 
Harming reputation 
Ilarrnsment of accused 
Hasty trial 
Headings of sections 
ilearing counsel 
Hearsay evidence 
Heir 

Hire purchase agreement 
Hirer 

Hiring men for rioting 
History sheet 

HcTida>— trial on ... 

Hcnjiridal mania ... 

HnnourabV motive •.* 

Hrroscop^ ... 

Hospital detention in for over 20 days 
Hf^pital register-entry in ... 

Hc-«;’italit j-^acceptinc of by Magu. 
trate ... 

scitneis 

Hr*-:?* IreaVir;; tneofrmtt o^Vre* 

irfspas* ... 


636 Illegal gratification 

636 Illegal omission ... 

Illegal seizure • 

637 Illegalities 

638 Illicit intercourse 
638 Illustrations ‘ • 

638 Impeaching credit of witness ... 

638 Implicating innocent persons 

639 Implied consent 

639 Importing personal knowledge by 

639 Judge ... 

639 Impoiency 

643 Imprisonment 

645 Improper, admission or rejection of 

645 evidence 
645 Improper procedure 

645 Imputations 

648 Incised wound 

649 Includes ... 

649 Incomplete chafan 

649 Inconsistent pleas 

649 Incriminating circumstance ••• 

651 Incriminating questions ••• 

652 Incriminating statements 

652 Indecent questions ••• 

652 Indian Penal Code ••• 

653 Inducement 

653 Infection (spreading of) ••• 

653 Influence ••• 

654 Information 

654 Informer 

654 Inherent powers of High Court ♦»» 

654 Inherent powers of Courts 

654 Injury ••• 

654 Inundation of public drainage ••• 

654 Innocence ••• 

654 Innocent persons— impliratinp of ... 

654 Inquest 

654 Inquiry ••• 

6o4 Insane person— trial of 

Insanity 

654 Insinuation ••• 

654 Inspection •** 

6*6 Instigation by appro%*al ••• 

659 Instructions 


Page. 

633 

bS3 

683 

683 

683 

683 

6S4 

685 

685 

685 

685 

686 

686 

687' 

687 

687 

6S7 

687 

687 

687 

6S7 

683 

689 

689 

6S9 

659 

689 

689 

689' 

689 

691 ’ 

691 

691 

691 

691 

691 

692 
f,Q3 

693 
697 
697 
697 
697 
(Ml 
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Subject Heading. 

Investigating oflicer 
Investigation 
Iron shod stick 

Irregularities in .. 

Issue of process ^ 

Jail — trial in 

Jandar ' „ 

Jhatka meat ' 

Joinder of charge 
Joining Congress procession 
Joining unlawful assembl}* 

Joint attack 

loint commitment 

Joint discoverj" . 

Joint owner „ 

Joint trial 

Joke ,, 

Judge 

Judgment 

Judgment of Civil Court .. 

, Judicial notice 

Judicial proceedings .. 

jurisdiction 
Jurj 

Juvenile offenders 
Knlma oath 
Key 
Khatiks 
Kick 

Kidnapping 

Killing under oflicer's order 
Kill 

Knife— death by 
Knowledge of accused 
Lacerated wound 
Lallan 

Lambardar ... 

Landholder ... 

Landlord ... 

Land mark 

Land owner ... 

Latrine in a private place 

Lawful guardian 

Law’ report 

Le.ading questions 

Leave to appeal 

Legal advice 

Legal Practitioners Act (W'lII of 
1879) 

Letter 

Limitation 

Liquidator ... 

List of stolen properly ... 

Loaded gun ... 

Local inspection 

I^al jurisdiction 

Local cr Special Law 

Locus penitentiae 

Lorry or rrotcr car 

Lottery 

Love letters ... 


Page. 


707 

707 

710 

710 

715 

715 

715 

715 

715 

715 

715 

715 

715 

715 

715 

715 

715 

720 

720 

720 

727 

727 

729 

730 
737 

754 

755 
755 
755 
755 
755 
762 
76' 
762 
762 
562 
762 
762 
763, 
764 
764 
764 
764 
764 


Subject Heading. 

Page. 

Love potions— death by 

777 

Low status of witness 

777 

Lunacy Act 

777 

Lurking house trespass 

778 

Machinery — negligent conduct with 

regard to ... 779 

Magistrate 

779 

Maintenance 

779 

Making faces 

790 

Malicious order by public servant 

790 

Malicious prosecution 

791 

Manager of a firm 

791 

Manipulation in evidence 

791 

Maps and plans 

79i 

MarginqJ notes 

791 

Mark of injury 

791 

Marked coins 

792 

Marriage 

792 

Marriage register (forgery of) 

792 

Martial law 

792 

Master and servant 

793 

Master of vessel 

794 

Means 

79+ 

Medical Degrees Act, VIl of 1916 

79+ 

Medical certificate 

79+ 

Medical evidence 

79+ 

Medical examination 

79+ 

Medical opinion 

79+ 

Medical person 

79+ 

Medical treatment 

79+ 

Melting stolen properly 

79+ 

Merchandise Marks Act, 1889 

794 

Mercy of Court 

794 

Mercury — poisoning by 

795 

Minor 

795 

Minor offence 

795 

Mischief 

795 

Misconduct 

801 

Misguiding people 

801 

Misrepresentation 

601 

Mistake of fact 

602 

Mistress 

802 

Mode of Inal (irregular) 

802 

Moral conviction 

r02 


764 

764 

764 

764 

765 
772 
772 
772 
772 
772 
772 
774 

774 

775 
775 
775 


Mortgagor— breach of trust by 

Motive 

Motor car 

Motor Vehicles Act (VIII of 1914 

Movable property 

Murder 

Negligence 

Negligent treatment of wound 
Newspaper 
; Nicotine 
Nitric acid 
Nolle prosequi 
Noa-appealing accused 
Non-produclion of witnesses 
Nf**e ccttirg 
Notes ef speeches 
KcliScation 
Notorious fads 


m 

m 

F05 

h05 

bOS 

.S44 

814 

814 
844 
bl4 

844 

815 
815 

845 
845 
815 
845 
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Subject Heading. ‘ ' Page. I Subject Heading. 


Noxious food 
Nuisance 

Number of -witness 
Oath 

Oath against oath 
0.aths Act (X of 1873) 

Obiter dicta 
Objections by counsel 
.Obscene acts and songs 
Obscene books, paintings, cti. ’ 
Obscurities 

Obstructing public servant 

Occurrence 

Octroi 

Offence 

Offer of bribe 

Offensive trade or occupation 
Official communication 
Official duly 
Old man — attack on 
Omission 

Omissions in evidence 
Omission to apprehend accused 
Omission to give information to 
public servant 

Omission to assist public servant 
S. 187, Cr. K C. 

Omission to give nourishment to child 
Onus pro liandi 
Open court 

Opinion ••• 

Opium — poisoning by 
Opium Act (I of 1878) 

Option of pobcfty 

Order of production of witnesses 

Ordering prosecution 

Ordinanee— 'repeal of 

Ornaments 

Oitenib’e nieans of subsistence 
Orrtl earinc confession 
Owner 

cTu’ence 

I’airtinc 

J'lrt.f irs a* 

r*.r?» f {' * 


845’ Playing cards 
645 Plea of guilty 
845 Pledgee •• 

845 Pneumonia— death by 

845 Pointing out 
845- Poison 

846 Police Act (V of 1861) 

846 Police — assault on 

847 Police — arrest by 
847: Police — bail 

•848 Police — complaints against 
843. Police constable ■ ' • 

848 Police custody 
84S Police diary 

848 Police — false information to 

849 Police investigation 
849 Police man 

849 Police Officer 
849 Police report 
849 Police— <-earch by 
849 Police station officer in charge of 
849 Police statement 
849 Police surveillance 
Police torture 

849 Political agent 
Politics 

850 Poor witness 

850 Possession of wife, clerk or servanl 
850 Post Office Act {VI of 1898) 

850 Postal servant 
850 Post-mortem 
852 Power of attorney 
852 Precedents 
855 Preliminary enquiry 
855 Preparation 

855 Preparing cross-examination, oppo 

855 tonity for 

855 Presence at occurrence 

855" Presentation of appeal 

855 President, Municipal Committee 

855' President of a meeting 

855 Press — liability of 

855 Press and Registration of RooVs Act 

855 (XX\VoflS57) 

855 Presumption ••• 

855 Presumption of innocence ••• 

8'0 Prevention of Cru-lty to Animali Act 

8'-/) (\|ofl^'>0{ ... 

ffO ' Pirvention of S•^Jltlo^s ^^eetl^g^ Act 
(Xofnil) 


Page. 

S61 

862 

865 

865 

865 

865 

870 

873 

873 

873 

873 

873 

874 
874 
874 
874 
874 
874 

874 

875 
875 
875 
875 
875 

• 875 
875 
875 

875 

876 

876 

877 

877 

878 
878 
8a 3 

883 

883 

881 

883 

883 

883 

H83 

H-ii 

S8i 

W 



13 


SuViject Heading. 


P.age. 

Subject Heading. 

Page. 

Prix^' Council 

••• 

898 

Realization of fine ... 

959 

rroceedings“t:opics of 


•900 

Receipt .»• 

959 

Proceedings in Leftislative Council 

... 

900 

Receiving stolen properly (S. 411, 


Proceedings — slay of 

... 

9C0 

I. P. C.) 

960 

Process fee 


900 

Receipt 

969 

Process— -i«sue of 

... 

900 

Receiving stolen propety of a dacoity 

969 

Process of Court 


900 

Record 

969 

Procession 

... 

900 

Utcording reasons ... 

972 

Procuration of minor girl 


901 

Recovery list ... 

972 

Promotinc enmity between classes 

... 

902 

Rectum— thrusting stick in ... 

973 

Proof of document filed by nccuscd... 

*02 

Reference ... 

973 

Proof of fact 

... 

902 

Reformatories— confinement of juvenile 


Proof of innocence 

... 

903 

ofTeoders in 

977 

Property 

... 

903 

Reformatory Schools' Act (VIII of 


Prosecution 

... 

903 

1897) 

977 

Prosecution of public serrants 

... 

904 

Refreshing memory 

978 

Prosecutor 

... 

909 

Refusal to answer question .m 

979 

Prosecutor's wife— if person 

in 


Refusal to be medically examined ... 

979 

autbority 

••• 

909 

Refusal to refer to diary 

979 

Prostitute 

... 

909 

Refusal to sign statement ... 

979 

Prostitution— ^buying or selling 


Refusal to take oath 

979 

minor for) 


op 

Registration Act (XVI of 1908) ... 

979 

Pr stitution by male 

... 

911 

Relationship 

980 

Protest 


911 

Release on probation ... 

980 

Provocation 


911 

Relevancy of facts 

980 

Proviso 


911 

Religion 

980 

Public documents 


911 

Remand ... 

981 

Public Gambling Act (III of 1867).., 

912 

Remanding of case ... 

983 

Public good 


916 

Remarks ... 

933 

Public nuisance 


*lo 

Removing ladder (from a wall) ... 

933 

Public place 


926 

Removing lateral support 

983 

Public Prosecutor 


926 

Repetition 

983 

Public servant 


927 

Report 

984 

Public Serrants Act (38 of 1850) 


937 

Reputation — harming of 

984 

Public meeting 


937 

Res gestae 

984 

Public street — stopping use of 


937 

Res nulHus 

984 

Public way 


937 

Reserved accommodation ... 

984 

.Publication 


937 

Reserving cross-examination ... 

984 

Publisher — of seditious matter 


937 

Reserving defence ... 

984 

Puffing 


937 

Resiling from previous statement ... 

984 

Punctured wound 


937 

Resistance to one's arrest ... 

984 

Punishment 


937 

Resolution 

985 

• Pupil 


937 

Restoration 

985 

Push — death by 


937 

Restoration of abducted female 

985 

Putrefaction 


937 

Retrial 

985 

Quantum of evidence 


940 

Retrospective effect 

987 

Quashing proceedings 


940 

Review ... 

987 

Queen s coins 


940 

Revision ... 

991 

Questions 


940 

Revival ... 

1003 

Questions by Court 


940 

Right of private defence 

1003 

Questions by jury or assessors 


940 

Right of reply 

1017 

Railway Act lIX of 1890) 


940 

Rigor mortis 

1017 

Railway passenger — cheating by 


944 

Ring game 

1018 

Railway servant 


944 

Ringleader 

1018 

Railway w’orkshop 


944 

Rioting 

1018 

Raffle 


944 

Robbery ... 

1026 

Rape 


944 

Roof— entry On 

1028 

Rash and negligent act 


952 

Ruling of High Court 

1028 

Rash or negligent driving 


954 

Rumour 

1028 

Rash navigation 


956 

Rupture of intestine 

1028 

Razor 


956 

Rupture of liver 

1028 

Reading over statements 

... 

956 

Rupture of spleen 

1023 




CRIMINAL PRACTICE 

(1864-1936.) 

(!92S A. 203, 1927 L. 106, etc., refer to A. /. R.J. 

A 

ABANDONMENT OF CASE, — Sec Legal Practitioners' Act, S, 13. 

ABANDONMENT OF CHILD-S. 317, Penal Code, 

'—1. Essentials and Evidence. 

1. Concealing an illegitimate child in a bush is abandonment. 2+ I. C. 837. 

2. Abandoning an illegitimate new born child 200 \ards from the village, which died, 
‘ amounts to abandonment. 23 P. K. 1866, 2+ M. 662, 1 Weir 332. 

3. Abstaining from giving nourishment to child and keeping custociv is not abandon- 
ment. 18 P, P. 1870. 

4. Mere neglect or temporary abandonment is not sufficient. 55 I. C. 205. 

' 5. Actual harm to the child is immaterwl. 24 M. 662. 

6. Exposure or leaving must be m any place. If the child is left with another wholl> 
unable to take care of it. S. 317 does not apply. 18 A. 364, 24 M. 662 Dist. 

7. hlother of an illegitimate child gave the new born child to her sister, uho left it In 
■ the compartment of tram. Both were guilty. 41 IL 152. 

8. Where a mother of two children left her husbrnd’s house owing to ill-treatment, she 
is not guilty under S. 317. 4 P. R. 1879 Cr., 5 P. R. 1878 Cr 

9. Person having the care v/f the child for the time being and abandfining it is guilty. 
37 I. C. 306. 

— 2. Intention. 

1. Intention is the gist of the offence. 3J K 1S72. 5 P. K. 1S7», .\. 364. 

2. Exposing or leaving the child in .any phee must be witli the intention of sihoIl> 
abandoning it. 55 I. C. 205. 

3. The only intention to complete the offence is of whollv abandoning the cliiM. 

1 Weir 332. 

-*■3. Procedure. 

If the abandoned child dies, conviction must be for murder 2 .\. 340. 

-~“4. Sentence. 

A young girl of 18 put her illegitimate child naked in a hole in a brick kiln and ^ifnrh 
was found covered with ants. Held, S 562. Cr. P. C., should not le applied a-id 
High Court sentenced her to 2 ve.ars’ rigorous imprisonment. 1935 I'e^h. 48 oi 
1935 Cr. C. 349. 

ABATEMENT : — Sre Death of CompLaicant, .Absence of Complainant. 

— 1. of Appeal— S. 431, Cr. P. C- 

1. An appeal abates on the death of appellant except ore aramit f-ne. 16 P. R. 

Cr., 6 P. R. 1893 Cr.. 2 B. 554, JO Jl 714. See 24 p. R. 190s ; A P. R. I9l9. 

Z But High Court can examine tbe record of the case »jih a view to res-ij on a-d 
rectification. 2 B. 5M. 

3. .After the death nf eppellant. the questioa ef refund rf f.ar It t!.e I<— al 
representative was referred b\ the High C<a;Tl ta the Gore"'— f-'f 

redress. 19 B. 714 
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Abatemenl. — ( coucld.) 

— 2. of Prosecution. 

1. On the death of complainant criminal proceedings under S. 323, I. P. C., do no 

abate.' 1924 A. 666 (2)-81 I. C. 7l9, 44 M. 417, 2 L. 27= 1922 L. 227, 4 L.7 

. 26 P. R. 1917 and 25 P, R. 1919 overruled. 

2. But a defamation case under S. 500, I. P. C. abates. 10 P. R. 1908 Cr.= 7 Cr. L 
J. 290=112 P. L. R. 1908. 

.3. In summons cases proceedings abate on the death of complainant. 51 M. 339. 

93 I. C. 891. 1932 Nag, 72=137 I. C. 91=33 Cr. L. J. 407=28 N. L. R. 49. 

4. A son cannot be made party in place of deceased father, 21 C. 404. 

5. In non-cognizable cases Magistrate can allow the complaint to continue by a proper 
complainant, if the original complainant dies. 93 I. C. 891 = 1926 B. 178, 28 Born 
L, R. 288=27 Cr. L. J. 491. 

6. If a servant filed a complaint on behalf of his master another complainant can be 
substituted, if he dies. 1926 B. 178=93 I. C. 891 = 27 Cr. L.J.491, 18 C. 
W. N. 1211. 

7. Criminal proceedings under S. 498, I. P. C.. do not ab.ite on the death of tbe 
husband. S. 89 of the Probate and Administration Act does not apply to criminal 
prosecution. 4 L. 7 = 1924 L. 72=71 I. C. 77,44 M. 417. 

8. A personal action dies with the person. Wharton s Law Lexicon, P. 27. 

— 3. of Revision : — ' 

1. Revision against an order under S. 250, Cr. P. C., does not abate on petitioners 
death. 24 P. R. 1908 Cr. See 6 P. R. 1893 Cr. 

2. Revision against a sentence of fine does not abate. 8 P. R. 1919 Cr.i 
1936 A.'313. 

3. Revision against an order under S. 145, Cr. P. C., abates on the death of th® 

. - petitioner, 23 P. R, 1919 Cr. 

ABDUCTION Ss. 362-364-365-366-369, I. P. C, 

— 1. Abetment of. 

1. A woman cannot abet her own abduction. 40 P. R. 1866 Cr., 11 P. R. 1883 Cr., 
6 P. K. 187.1 Cr., 14 P. R. 1875 Cr., 5 P. R. 1871 Cr. 

Z A person whose, tonga is used for abducting a girl is only accessory after the facl 
and is not guilty unless a previous conspiracy is 'proved. 1930 L. 163=31 Cr. 
L. J. 131. 

3. A young girl of 13 helping her brother should not be convicted of abetment. U 
P. R. 1916 Cr, 

4. If persons who were present at the time of abduction did not do any overt act 
in furtherance of the act of kidnapping, they are not guilty, 1932 Oudh 771. 

5. If a husband sells wife for immoral purpc^ to accused proof of charge of abduction 
of offence under S. 366 against accused is permissible if there was bargain before, 
in pursuance of which the girl was abducted. 28 Cr. L. J. 108=97 I. C. 236. 

—2. Attempt at. 

Accused came on the roof of a bouse and awakening a woman sleeping, asked her to 
accompany them. On her refusal they lifted her. She raised an alarm and 
accus^ dropping her ran away. Held it amounted to attempt to abduct. 1923 
L. 512=86 I. C. 1007 = 26 Cr. L. J. 943 = 26 P. L. R. 119. 

”“3. Burden of Proof. 

1. It is a justifiable presumption that when a woman is abducted or kidnapped, it }* 
with one or other of the intents specified in S. 366. It is for the accused to 

incriminating circumstances. 1930 L.. 163= 150 I, C. 605 = 31 Cr. L, J. 13J» 
123 I. C,523. Contra 99 I. C. 121=1925 L. 184. 

2. Per a ecavietkm under4>. 366 it is not r.eeesaar>’ to prove th.1 woman .was corn 
jpeUed to rrxrre from place; to place. _19^_C. 320*=JJ7 Cr. L.J.,i93. 
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A^duciion.-^fcotttd.) 

3. Onus of proving age is on prosecution. 1931*L. 401=32 Cr.' L. J.'l04l! 

accused pleads marriage, prosecution must prove that the woman unc'' 
Smd'll9=T5Vl!'c"9S4'°"°^^^^^ illicit intercourse. 1934 

By Mother or Father or Guardian. See Kidnapping— 14. 

A mother cannot have the custody of her minor children adversely to that of 
the father. If mother and accused take away minor from father in order to 
marry her against his wish, the accused is guilty. 1934 Oudh 89=35 Cr T i 

MV.,'r«SDisf°' ''•”8=26Cr. L. j/290 and 8 C. %9 

Charge. 
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1. In case of a charge of abduction, notice of the charge of kidnapping' is not a fair 
charge. When accused is ch.arged with kidnapping only, the Judge should Inot 
leave the Jury to convict the accused of abduction. 1927 C, 200 117 1 C Bfi 9 - 
30 Cr. L, J.857. 

2. .\n appellate Court cannot alter a charge under S. 376. I. P. C.. into one unHer 
S. 366, I. P. C. 8 Bom. L. R. 120=3 Cr. L. J. 240. 

3. Where the accused was charged with “kidnapping or abduction” the charue T^-as 
defective, 1927 C. 644= 104 I. C. 245 = 28 Cr. L. J. 805. 

4. Accused charged under S. 366 can be convicted of rape. 1932 A. 580=141 1 C 
127 = 34 Cr. L.J, 100. 

5. Accused should be charged separately for kidnapping and abduction. But the 
' omission in splitting up the whole thing into two parts will not vitiate trial in 

the absence of prejudice to accused. 1934 C. 85=35 Cr. L. J. 487=’147 I. C. 882 
57 C. 1074 = 1930 C. 909 and 1927 C. 644 = 28 Cr. L. J. 805 Rel. on. 1933 C. 194 
Ref. 1933 C. 563, 1927 C, 200, 1934 Pat. 170. 

■6. Concealing an abducted woman : — ^S. 368, I. P. C. See concealing an abducted 
woman. 

'7. Consent of abducted woman. 

1. If a grown up girl of 19 submits herself to be carried away and raped and does not 
complain even when left alone there is a presumption of consent. 1931 L. 401 = 
133 I. C. 560 = 32 Cr. L. J. 1041. 

2. Where a married woman of 25 years was dissatished with her husband and there 
were circumstances to show that it was a case of elopement, conviction under S. 366 
IS not justified. 2 L. L. J. 536. 

3. Consent obtained by misrepresentation is no consent. 17 P. R. 1916 Cr, 

4. Where it was not likely that the girl herself eloped with some of the accused and 
on missing her the parents got up the story against her paramours, conviction 
under S. 366 is improper. 1925 L. 274 = 6 L. L. J. 622. 

5. S. 366 does not cover a case of elopement or removal of ihe girl with her consent. 

42 B. 391, 2 L. L. J. 536, 1925 L. 274. 

6. Where a widow was removed by force and soon gave up resistance and accompanied 
the accused— her paramour willingly, the accused was not guilty. 72 I. C. 533 = 24 
Cr. L. J. 421 = 1924 L. 218. 

7. A conviction under S. 366 is not bad for the reason that accused had intercourse 

With the woman before abduction. 1930 M. 980=129 I. C. 463. 

8. Where the abducted woman has voluntarily lived with the accused for a couple of 
months before abduction as his wife and whom the accused intended to marr^', he 
was not guilty. 1924 L. 218 = 72 I. C. 533 = 24 Cr. L. J. 421. 

9. Consent of a girl under 16 years is immaterial for a conviction under S. 366. 49 
C. 905, 1930 C. 437 = 129 I. C. 834 = 51 C. L. J. 352. 

10. On a charge under Ss. 376-366, the age of the girl is very material. If agirlof 
less than 14 years was love smitten and wrote love letters, her consent i« immaterial 
1930 C. 437=51 C. L. J. 352 = 129 I. C. 834. 
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11. The " will ” referred to in the first part of S. 366 means the will of the girl and not 
the will of her guardian. 1932 C. 442=33 Cr. L. J. 512. 


12. If the grown up girl was carrying on intrigue up to the time of abduction, the 
accused taking her away lo continue intrigue is not guilty. 1934 L. 227=151 I. C. 
741. 1932 A. 409 Kef. 

13. Where accused kidnapped a girl below 12 years to give her in marriage. Held 
that is. 90 I. P. C. tfoes no .apply to S. 366. I. P. C. 1933 Rang.98=nR' 
213 = 34Cr. L. J. 696. 

— 8. Continuing offence. , . • 

1. Abduction is a continuing offence. 50 C. 1004=1924 C. 389 = 25 -Cr. L. J. 1082— 

81 I. C. 906, 22 I. C. 730. . . . - 

2. Each fresh removal is an offence. 1925 Oudh 328 = 80 I. C. 71, 12, A. L. J. 91. 

3. ^VJle^e a woman is passed from man to man in the course of abduction, all such 
men are equally liable. 54 P. L. R. 1916. 

— 9. Deceitful means. 

There must be clear evidence of deceitful conduct before a conviction under S. 

lie. 1930 L. 1024 = 32 P. L. K. 104=129 I. C. 197 = 32 Cr. L. J. 258-iyj<J 
Cr. C. 1185. 

— 10 . Elopement: — See — 7. 

1. S. 366 does not cover a case of elopement or removal .of girl with consent, B. 
391 = 2 L. L. J. 536. 

2. Where it is not unlikely that the girl herself eloped with some of the 

• her parents got up the story against her paramour, conviction under 5. i 
• improper. 1925 L. 274 = 6 L. L. J. 622. 

3. Abducted woman was previously carrying on intrigue -with the ^ 775. 

with her. Held that the necessary intention is not proved. A. R', 1933 1— . . • 

•—11. Essentials and Evidence. 

1. Mere abduction without criminal intent is no' offence. 99 I. C. 121» 193+ L. 227. 

2. Abduction of married woman falls under S. 366. 45 C. 64l, 1934 Pesh. 69. 

3. Mere carrying the w'oman by force is insufficient. It should be with intent to marry 
against her will or force her to illicit intercourse. 193 P. L. R. 1911« 

4. Although a girl has lost Jier chastity, she can be seduced under S. 366. 99 I* 
98=1927 Sind 104 = 28 Cr. L. J. 66. 

5. Seduction resulting in abduction need not be proved to be separate from that result 

mg in illicit intercourse. 1927 L. 370=101 I. C- 189 = 28 Cr. L. 3* 413. 

6. It is not necessary to prove under S. 366 that the woman was compelled to 
only her house but was compelled to go from place to place. 1926 O. 

I. C. 439. 

7. The fact that the girl at the time of seduction intended to have intercourse is n 

defence under S. 366. 49 C. 905. 

8. Where the abducted girl is not forthcoming and the principal witness is a ° ^ 

A\ho is brother of the husband of the girl and the eje-witnesses did not 

or inform her relatives inimediatelv, the abduction v.as not proved. 

357=27 P. L. R. 747. ' • . ^ 

9. Where accused took a girl under I 6 from place to place with the 

Seducing her to illicit intercourse and no force or fraud was used, ne 

under S. 366.A. .*^3 I. C. 463=1925 Oudh 454 = 26 Cr. L.J- 1151. 

1), There must l>e reliable or convincing evidence of deceitful conduct of the accu 

1930 1.. 1024 = 129 I. C. 197=32 1'. L. R. 104=32 Cr. L.J. 238. 

11. Tt-«- nearest paterral relations of the girl over 16. forcibly took her from her 

) cbjertwl to her ni.irn.agc with one of the accused, as she was not ^ 

fr.r her upkeep. Held, that the accused were technically '■ 

I-. J. 377 35 Cr. L. J. 430= 1924 L. 1 10=77 I. C. 606. 
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W here II widow WHS rcmo\cd hy force but 
the .Hccused— her par.nmour — \\illinrfv. 

I. C. 533 = 23 Cr. L. J. 421 = 1924 L. 218. 


soon g.ave up resist.ince and accompanied 
iicld that accused was not guilty. 72 


‘Marry in S. 366 means going through a form of niarriaire 
legal and valid or not. 45 C. 641 = 24 C. W. N. 695. 


whether in fact it proves 


A cirl led by false repeeseetal.on by accused lo his house that he uas a const- 
.^ble nu^ujuld^tahe h. to a P^.e Stafou. Held it a.ouated to abduction. 1923 


Where a Hindu mother-in-law forced her minor daughter-in-law to marry a person 
against her will, she was guilty. 30 P. L. R. 573 = 1929 L. 713 = 1929 Cr. C. 305. 


A Muh.ammadan girl of 10 ye.ars was married to accused against her will and with- 

26 Cr'Tj"290=l9°25 


Where accused by promise of marriage induced a t4om.in to leave her house but 
does not marry her, he is guilty, 4 A. L.J. 482=6 Cr. L. J. 9. 

The most important \\itness m abduction case is the abducted woman herself and 

where she is not forthcoming .and the other witnesses are not of a reliable type the 
prosecution evidence must be carefully scrutinized. 28 Cr. L. J. 277. 

Where two girls under 16 jears of age ran away from their house and a woman 
sheltered them with a view- to prostitute themselves, she was guilty under 
S.360. 34 A. 340 = 9 A. L.J. 307. 


Abduction of w Oman w itli intent to compel her to marrj another is an offence under 
S. 366. 45 C. 641. 2 U. W. N. 17. 


21. A woman was caught hold of b> .accused who dragged her a short distance and was 
rescued by people. Held that in the absence of evidence of intention, the accused 
was not guilty under S. 366 but under S. 354 only. 109 I. C. 127 = 29 P. L. R.444. 

22. The inducement to le.ave must h.ave for its object seduction by another person and not 
by the person who himself induces the person to leave. 1930 A. 497=125 I. C. 577. 

23. A brother and sister under 14 )ears of .age abducted a minor girl, whom the brother 
raped. The brother is guilty under S. 366 but the sister is innocent as she was 
only emplojed as a decoy duck and could not possess the intent specified. 
13 P. U. 1916 Cr. 

24. Seduction applies to first act of illicit intercourse. The act of seduction must be 
subsequent to kidnapping. 1932 A. 409=33 Cr. L. J. 669 = 5+ All. 756. 

25. Where a person was found at the door of a house and did no overt act, while the 
accused caught hold of woman’s hand and kidnapped her, he is not guilty. 1933 
Oudh 62 = 34 Cr. L. J. 377. 

26. A girl abducted from Mor.adabad was'fouiid .at Delhi .-X coiist.able on suspicion took 

her and her companion to Thana and m.ade a report Sub-Inspector of Delln 
recorded her st.atement. The statement is inadmissible in evidence, as the Delhi 
Sub-Inspector had jurisdiction by virtue of Ss. 156 (1) and 181 (4) Cr. P. C. It 

fell under S. 162, Cr. P. C. 1933 A. 665 

27. “Seduction” means persuading lo h.ave sexual intercourse. Mere fact of girl’s 
previous unlawful intercourse is imm.aterial as she mav liave resumed purity at 
the time. 1933 C. 718. 1929 A. 270=30 Cr L. J. 529. 9 P.at. 647 = 1929 Pat. 
651, 57 C. 1074= 1930 C 209. Rel. on 54 A. 756 and 2 Cr. L J. 476 not foil. 

28. Abduction or seduction is not limited to loss of chastity for the first time. 1930 
M. 980 = 129 I. C. 463. 

29. If a girl of 14 years was taken aw.a? b> deceitful means .and kept in a house as a 

prisoner, accused IS guilty under bs. 366-376 although she w.as a passive resister 

when she was raped for the first tune. A. L. K. 1932 L. 440—1932 P. C. L. 
440 Cr. 

30. Where It was doubtful whether a married woman of 25 was forcibly carried away 
or went of her own accord, conviction is bad. 2 L. L J. 536. 
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31. A mother-in-law deceitfully induciiif? the widowed clau^rhler-rn-law to go out oftfie 
house to compel her to marry npainst her will \n guilty. 19Z9 L. 713. 

32. Accused tnkin^j away a fatherless Muhamm.nd.nn ^irl of 1 1 years with her mother’s 
consent and marryitij; nrrainst the %vishcs of her brother wlto was guardian for 
marriage is guilty under Si. 366. 1923 C. 378= 2'j Cr. L. j. 2';0~84 I. C.434. 

33. A Muhammadan girl after the age of 15 years cc.xscs to !)c under the guardianship 
of her mother. 21 1\ H. 1906. 

34. It is not 'necessary tliat 'Marriage ' may prove legal or valid. 45 C. 641. 

35. As presumption of knowledge or intention cannot l)c imputed to a girl of 13 or 14, 
she is not guilty under S. 366 If she helped to deceive the alxiucted girl. 13 P. R. 
1916 Cr.-17 Cr. L. J. 2S3. 

36. The forcible or fraudulent taking .away a svornan is aljduction. Wharton’s Law 
Lexicon (1902) Kd. P. H. 

— 12. Force or fraud in — See — 1 1. . 

1. Where no force or fraud is practised on the person abducted, a conviction under 
S. 366 cannot stand. (1865) 2 Weir 7 (Cr.) 

2. Where a procuress induced a married woman to become a prostitute .and she made 
a deliberate choice and went to Calcutta with her, she was not guilty under S. 366 
but under S. 498. (1864) 1 Weir 45 (Cr.) 

3. Where accused attacked a person and dragged and carrted his wife in broad day- 
light, he was guilty under S. 325 only. 27 P. L. R. 867. 

4. There must be clear evidence of deceit. 1930 L. 1024. 

—13. Illicit intercourse. 

1, Illicit intercourse means merely sexual intercourse between a man and woman who 
are not husband and wife. 1907 A. W. H. 199*6 Cr. L. J. 9. 1932 L. 555*138 
I. C. 597*33 P. L. R. 727*33 Cr. L. J. 673*3932 Cr. C. 719. 

2. Where a man and woman had been cohabiting for a long time law presumes 
lawful marriage. 1934 Sind 119*151 I. C. 984. 

•—14. Intention for — 

1. Abduction in itself without criminal intent »s no offence. 991,0.121, 1934 L. 

227*151 I. C. 741. 1924 L. 218, 13 P. R. 1904 Cr. Ref. 1934 Pesh. 69, 12 P. 

W. R. 1911 Cr., 6 C. W. N. 208. 

2. Intent specified m S. 366 may be inferred from circumstances and subsequent con- 
duct of the accused. 1921 L. 323 *67 I, C. 731, llO I. C. 99. 

3. A girl of 14 years was forcibly abducted by accused. Held that no inference except 

of the intention as is mentioned in S. 366 is possible. 1930 L. 52=,31 Cr. 
L. J. 529. 

4. The intention of the girl to have intercourse at the time of seduction is no defence 

> under S. 366. 49 C. 905*1922 C. 508. 

5. Accused party opposed every match for the girl and after abducting one of 

married her. Held that the intent to marry against her will is proved. 1922 b. 

410*77 I. C. 997*4 L. L. J. 322. 

6. Where the abducted woman lived with accused for 2 months before abduction as his 
wife, the intent under S. 366 is absent. 1924 L. 218 = 24 Cr. L. J. 421. 

7. If the intention of accused is to give the girl under 16 years in marriage, the con- 
viction under S. 366 is right. 93 I. C. 248- 

8. Actual marriage or intercourse is not necessary to complete the crime, but there 
should be evidence to show the intent or raise the presumption that illicit inter- 
course -n-as likely to result from abduction. 23 P. R. 1868, 193 P. L. R. 1911- 

9. A recruiter enticing a girl to an Emigration officer for recruitment is not 

under S. 366 if she is forced or seduced to illicit intercourse there. 15 Cr. L.J. 154- 
10- Where the accused is not shown to have knowledge or intention that the girl might 
be or was likely to be forced to illicit intercourse, the offence under S. 366 is not 
•j, committed, 1927 L. 727* 102 I. C. 552*28 P. L. R. 260* 28 Cr. L. J, 584. 
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11. It is practically impossible for Ihe prosecution to establish affirmatively the inten- 
' tion with which a woman is abducted or kidnapped. The presumption is th.at when 

any woman is abducted or kidnapped it is with one or other of the intents specified 
in S. 366 and it is for the accused to explain away the incriminating circumstances 
1930 L. 163 = 120 I. C. 606=31 Cr. L.J. Uhcoutia 1926 L. 184. 

12. A person trying to sell a girl must be presumed to have intention or knowledge that 
she would be subjected to illicit intercourse. 1930 L. 463=1930 Cr. C. 531. 

13. Deceitful marriage of girl with the intention of prostituting her amounts to nbduc 
tion. 7 P. R. 1881 Cr. 


14. The question of intent is a question of fact only. 14 A. 25. 

15. The intent under S. 366 cannot be presumed in the case of a young girl of 13 years 
13 P. R. 1916 Cr. 

16. It is contrary to the well-known rule of construction of Penal Statute to say that an 
intention to illicit intercourse can be presumed when the girl has already consented 
to intercourse. 11 B. L. R. 326. 


17. If the object of the accused is to bring pressure on the husband of woman to 
withdraw certain complaint, the intention specified in S. 366 is not proved and 
therefore S. 366 is not applicable. 1935 A. 665=36 Cr. L. J. 826=155 I. C. 662. 

18. Where intention or knowledge of likelihood of compulsion to marry or sexual 
intercourse is not proved, accused cannot be convicted although his conduct is 
reprehensible. 1933 Oudh 45 = 34 Cr. L. J. 220. 

19. Intention to give child in marriage m contravention of Act 19 of 1929 is unhinful 

purpose, and the accused rs guilty under S. 366. 1933 Rang. 98=34 Cr. L. J. 696 

~11 Rang, 213. 

20. Mere carrying a woman by force is not offence under S. 366. 12 P. W. K. 1911 Cr. 

21. Inference of intention may be made from circumstances. 31 Cr. L. J. 529= 1930 L. 
52, 29 Cr. L. J. 643, 1921 L. 323 = 67 I. C. 731. 

22. Where accused opposed every match for the girl and abducted her and went 
through Nikkah form, intention under S. 366 is proved. 1922 L. 410 = 25 Cr. 
L. J. 633. 

' **•15. Joint trial — under Ss. 366-368, 1. P. C. 

1. The offence of abduction may be tried in .a court vithm whose jurisdiction the 
person abducted was abducted, convexed or conce.aled. 1883 A. W N'. 164. 

2. Joint trial of .accused charged with abduction alone and accused charged with Ixith 
abduction and kidnapping is irregubr. 1933 C. 563 = 34 Cr. L. J. 682 


“~16. Jurisdiction. 

\ and B abducted a mrl and took her to the house of C. A pint trial of A and B untf'T 
S. 366 and of C. under S. 36S was xwl.d. 27 Cr. L. J. 4^6^ 1923 1.. 751. 

—17. Of a child to take properly from the person.— S 369. I. P. C. 


1. The offence of kidnapping a child with Ihe intentina of stealing rrr.arre.'-ts from th*- 
person of the child falls uiJrr S 369. The cansrnt of the child nimmateruJ 
(1867) 8 W. R. 35 (Cr.) 

2. This being a serious offence the Magistrate should aN'a's comrai: th'* accut^d to 
the Court of Sessions. (1S66) 6 \V. R. 2 (Cr ). 

3. Accused convicted under S. 369. cannot also 1-- punuh-^l fcr l^rft. 7 M. If. 
C. R. 375. 


4. Conriclion under S. 302 can be altered to one caiT S. 369. K«7. KOj J'e'K9-'2* 

Cr. L. J. 266. 


—18. Of minor — Srf Kidnapping. 


—19. Procedure. 

1. .\ccu<ed cannot be corr.ctrdl.-th under S..V3ardS.;'^. (I;C7) 7 \V. R. 3C Cr. 

2. An appelbie court cannot alter a cUrge i^ier 37*. cr-e unir? 

Bom. L. B. J20. 
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under S. 452. Held, that conviction under S. 452 was no bar to theii 

S. 365, I. P. C. 26 A. \V. N. 32. 

6. Taking away a girl, at the instance of husband, from her father’s hoi 
cealtng her in another house is an offence under S. 365. 193( 
163 1. C. 301, 

7, Husband cannot use force to compel wife to leave her parent’s house a 
1936 A. 360=163 I. C. 301. 

ABETMENT.— Ss. 107 to 116, penal Code. 

— 1. Abetment.' — (Scope of). 

J 1. Abetment is a separate and distinct offence, provided the thing abetted is 
33 M. L. T. 263. 

/ 2. Abetment does not in itself involve the actual commission of the crime : 
'' is a crime apart. 52 C. 197 = 29 C. \V. N. 181 = 1925 P. C. 1. 27 Bom 

3. As a general, rule a charge of abetment fails if the substantive of 
established against the principal. 52 C. 112=1924 C. 1031=26 Cr. 
28 C. W. N. 1046, 61 1. C. 800, 1930 Ondh 505, 71 P. R. 1866. 

4. Assistance in the preparation of an offence which ultimately was not c 
no offence under S. 109 or S. 511, I- P. C. 1925 Oudh 158=81 I. C. ! 
L. ]. 1162=11 Oudh L. J. 640. 

5. For a conviction of abetment it is not only necessary to prove that at 
part in those steps of the transaction which are innocent but it is absol 
sary to connect him with those steps of the transaction which at 
10 C. L. R. 4. 

6. An act done after an offence is complete -which might help the offend 
amount to abetment. 22 Cr. L. J. 452. 

7. Mere subsequent knowledge of the offence is not abetment. (1865) 2 W< 

8. An offence can be abetted though the means intended to be employed 

it is physically impossible that the effect requisite to constitute an offeno 
caused by them, c^., by charm. 20 P. R. 1885 Cr. 

9. Abetment is possible though offence abetted is not committed. 34 B. 394, 

4 C. 366. See 81 I. C. 986. 

10. A person unknowingly assisting is not guilty of crime or of aiding an 

1935 A 346 (2)=153 I. C.999. 

11. Whether there can be abetment of a negligent act. See 36 C. 302. 

—2." Abetment — when offence abetted is committed, S. 109, I. P, C. 

1. Assistance in the preparation of an offence which leads to nothing is 

1925 Oudh 158 = 81 I. C. 986=25 Cr. L. J. 1162=11 Oudh U J. 640. 

2. Offering gratification as , a rew-ard or motive to withdraw a case under 
Vehicles Act, which had already been dismissed, was held not to amo 
abetment of bribery. 33 C. L. J. 379. 

3. A person marrying his married d.aughter again in the lifetime of her 
guilty under S. 109. 14 M. 364, 26 M. 463. 

4. person taking active part in the preparation of a document, but no 
forgery of the name of the executant, is not guilty of forgery but of abef 
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7. A married woman is not an abettor under S. 498. I. P C 6 P R i«7i Cr ri 

r. K. 1883 Cr. Co»itrn 17 P. K. 1868. ’ 

8. A person giving food to dacoits before dacoity is guilty. 1934 Rang. 30. 

9. Active abetment at the time of committing offence is covered by S. 109 where- 
as S. 114 applies when a criminal first abets an offence and is subsequently present 
at its commission. 1933 B. 162=57 B. 329. 27 C. 566, 42 C. 422 and 1925 
P. C. 1 Ref. 

10. S. 109 has no application if .the offence is not committed. 1933 R. 297. 

11. Owner is not guilty of abetment if his car is used for committing an offence 
A. L. R. 1933 H. 326 (327). 

12. Where Ino persons are determined to do a particular act and one uses the fire arm 
the other is guilty of abetment. 51 I. C. 449=20 Cr. L. J. 465. 

— 3. Abetment — when offence abetted is not committed. S. 116 I. P. C. 


1. A vakil writing letter to other rakils to send cases and the fee will be shared bet- 
ween them, is an incitement under S. 116, I. P. C. 17 A. 498. 

2. Accused offering a bribe to a civil surgeon cannot be awarded enhanced punishment 
under the latter part of S. 116, I. P. C., as it is not his "duty to prevent the com- 
mission of such an offence." 3 Pat. 647=1925 Pat. 48 = 83 I. C, 679 = 26 
Cr. L. J. 119. 

3. Abetment under S. 1 15 need not be of offence by particular person against particular 
person. 1933 C. 47 = 60 C. 427. 

4. When people ^\ho gather together in a meeting were instigated to commit an 
offence of murder the case comes under S. 115 and S. 117 as ■nell. 60 C. 427. 

5. An abetment may be complete though effect contemplated isas not caused. 1932 
C. 760=140 I, C. 787. 

6. The offence of kidnapping not being a continuing offence, there can be no abetment 
aBer the minor is completely taken out of lawful custody. 13 P. R. 1904 Cr, 
See 1 M. 173. 

7. First part of S. 116 applies to a person accusedof abetment.of bribing a police officer 
1928 L. 840. 

8. Offer of bribe to doctor to retain a patient longer, who had been ordered to be 
discharged is an offence under S. 116. 1930 M. 671 = 126 I. C. 603. 

9. .V person abetting a bigamous m.image to which the woman does not consent, is 
guilty under S. 116 as offence of bigamy is not complete. 18 Cr. L. J. 
478 = 39 I. C. 318. 


— 4. Abettor and Principal. 


1. Agent selling Atta (flour) unfit for food is guilty as principal and not abettor. 15 
P. R. 1873 Cr. 


2. A ormcipal who has been conneted of aa offence as principal cannot also be punished 
for abetting it. 2(1865) 4 W. R. (Cr.) 23. 


- 5 . 


3 Conviction of abettor is in no way dependant on the conviction of the principal 
‘ 20 P. R. 1885, 1 B. 15, (1872) 18 W. R. (Cr.) 32. 1924 C. 1031=52 C. 112. 

4. Abettor is an instigator, or setter or, or one who procures a crime to be committed 
Whartons Law Lexicon, P. 12. 

Accessory after the fact. 

1. Accessory after the fact is not punishable. 26 A. 197, 61 I. C. 836 = 22 Cr. L. J. 
452, 11 P. R- 1869 Cr. 27 C. 1041, 5 Pat. 536, 1923 L. 345. 

2. An act done after the commission of offence which might help the offender is not 
abetment. 22 Cr. L. J. 452. 


A person whose tonga is used for abducting a girl is an accessorj- after the fact and is 
1930 L. 163 = 120 I. C. £06=31 Cr. L. J. 131 = 1930 Cr. C. 1/1 


•(. A HimUi v.om.\n Idt her liiisKimrs JiouM with her infant d.uifjfiter amf went to the 
House of A. bhr married the tlAHjrhtcr toA't; brother the wme day without the 
If *' *^*“^*>' nf>etmenl of kidnappintr. 8 C. 959, 1 JI. 173, 

19 A. 109, cofUni 8 I*. K. 1694 Cr. 13 l\ U, im Cr. 

If there is eouspiracy l>cfore the nUltiction of « pirl between the nrincijKil and 
ncccssory, tlie latter is liable. 23 A. W. N. 233. 

li^dcncc of accessory nftrr the fact cannot f»c accepted without corroboration. 1935 

O. 413. 

*~6. Advice if — 


5. 


G. 


Advice />i'r s<5 is not necc.vvirily ahelnient« unless it is meant adivclj' to suppest or 
stimulate the commission of an offence. 54 1. C. 997«2l Cr. L, J. 213. 

—7. Approval— Sce--14. 

—8. Attempt at— 

Attempt to abet an offence js possible. 49 I*. U. 1874 Cr., 24 P. K. 1882 Cr. 

—9. By advice— Sffc — 6. 

— 10. By aiding— 


. 1. Supplying food ton person known to be engaged in .a crime is not perse cn’miaaL 
But if It was supplied to enable him to go on a journey to the intended scene of 
crime, it is abetment. 2 ^f. 137, 1 B. L. R. 351. 


2 . 


3. 


4. 


6 . 

7. 

8 . 


A wants to shoot B, A goes to the house of C and induces him to call B. B arrives 
and is murdered. C is not guilty of abetment, as it was not his intention that crime 
should be committed. 47 A. 268« 1925 A. 230, 29 Cr. L. J. 562. 


A aamindar, who lent a house to the police officer who tortured some persons at the 
investigation, is guilty of abetment. 16 A. \V, N. 194. 

A person who purchases a railw'ay ticket for n person suffering from cholera^ 
travels with him in the train is guilty of abetment of an offence under S. 269, *• 
P. C. 7 M. 276. 

A person giving orders to assault a particular person is guilty of abetment. 7 W. 
R. 61 (1867), 31 C. 710. 

Giving of a weapon to hurt another is abetment. (1869) 12 W. R. (Cr.) 62. 

If a person wrho lends bis support does not know or has no reason to believe that 
the act w'hich he is aiding or supporting was itself a criminal act, it is not abet- 
ment 47 A. 26a»'l925 A. 230. 1928 Nag. 257= 109 I. C. 497=29 Cr. L. j- S61. 
Acceptance of unstamped receipt is not .aiding. 8 A. 38, 7 B. 82, 7 C. P. L. R- 2l» 
23 P. R. 1876. 


9. Accepting unstamped pronote is not abetment, 2Q A. 440, 7 M. 71. 

30. Attestation or writing of document whereby a child js sold for prostitution is not 
abetment. (1884) Weir 47. 

11. A guardian of a Muhammadan married female aged six years who caused a marriage 
ceremony to be gone through in her n.nme w'ltb another person, during the life time 
of her husband, in the absence of the girl, was held not guilty of abetment. 4 C. 10. 
See 6 C. W. N. 343. 

12. Assistance in the preparation of an offence which ultimately was not committed can* 
not amount to abetment. 81 I. C. 986=25 Cr. i,. J. 1362=3925 Oudfa 358. 

13. Supplying Dhatura to one's mistress to be administered to her husband is abetment. 

38 I. C. 1003. 

14. Doctor supplying medicine to poison a person is guilty of abetment. 24 P. R- 
Cr.. 109 P. R. 3866 Cr. 

15. .\iding m the preparation of an offence is not abetment unless that offence is 
commuted. 1923 Oudh 158=25 Cr. L. J. 1162. 

~1 1. By being present at the commission of crime. See — 39. 

J. Mere pres.enre m (he commission of a crime cannot amount to mteniionai aid, unless 
the persin present holds position of rank or influence such that his presence may be 
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held to he n direct encouragement, or unless some specific dutj’ of prevention rests 
on him. 32 C. W. N. 783, 19 Cr. L. J. 63, 8 Rang. 603 = 1931 Rang. 1, 43 

I. C. 93. 

2. Persons present at the celebration of a bigamous marriage are not guilt}’ of abet- 
ment, although the priest who officiates at it is guilty. 6 B. 126. 

3. HusKind looking on while wife is beating daughter-in-law, husband is not guilty of 
abetment. 1925 A. 126 = 85 I. C. 150=26 Cr. L. J. 470. 

4. Merc presence of a const.ible .at the beating of a prisoner by another constable to 
extort confession is abetment. 20 B. 394. 

5. Omission to raise alarm when offence is being committed is not abetment. 25 I. 

C. 625 = 15 Cr. L. J. 617. 

6. .\n offence of .abetment hv presence balls through if the principal offence is not 
substantiated. 32 Cr. L. j. 478=1931 Pat. 52=130 I. C. 269=1931 Cr. C. 148. 

7. \bettQr need not be present at the scene of occurrence. Presence makes' him liable 
as principal. 1924 C. 257 = 81 f. C. 353, 39 A. W. N. 1883. 

8. Mere knowledge or standing while a theft is being committed by others is not 
covered by the definition of abetment. 1929 Sind 9=111 1. C. 732—29 Cr. 
L. J. 924. ' 

9. If the accused came to tlie spot armed with lathi, even if he did not injure any one, 
he .at anv rate aided the infliction of injuries and is therefore guilty under Ss. 325 

—109 I.*P. C. 132 I. C. 529 = 32 Cr. L. J. 905 = 1931 Oudh 274, 

10 Mere presence of a person near the scene of murder without having anj weapon 
with him IS not sufficient, by itself for conviction for abetment. 33 I. C. 655 = 
17 Cr. L. J. 175. 


■ — 12. By conspiracy. — See Conspir.icy. 

1. It 18 sufficient if the accused engages hjmself in the conspiracy in pursuance of 
which the offence is committed. 28 C. /97, _I W . R. 35. 

2. Where parties concert topetlier and hare a common object the act of one of 
the conspirators in furtherance of common object is the act of rthole. (1871) 

17 W. R. 15. 

3. A convlctionTor coaspiracy cannot stand alien the chatpe against other conspirators 
has failed. 9 C. L. J. 663. 

4. Where not is committed by some persons for therbenefit of their masters the Ia«er 

cannot be convicted of abetment of the not. 1925 Nag. 372-88 1. C. 13 26 

Cr. L. J. 1069. 

s wi,„. , woman nreoored herself to commit suicide by becoming siiHcc and 
aooiwed followed he^t to the pyre and one of them told her to say Ram Ram and 
then she of abetment. 3 N. 

\V. P. 316. 

C t. J f -irrused were expecting .i miracle when offering a woman 

’^'Lcomf Sea l 74= .928 rar497 = 9 Rat. L T. 683 = 29 Cr. L. J. .035 

= 112 I. C. 363. 

•7 ^ hfl. eves herself to be with child, but not being with child, conspires 

•“ 

of abortion. 24 Q. B- P- 20- 

Ox, „ K„ct o filse reoort m nittsuance of the conspiracy and another 

““m?:;reTh™\'nd“sa',t'nr„g .he?^^^^ story is gniUy under 

S. 182 and the other of abetment. 3 O. . N. J6. 

9 Under the Penal Code, oonspiracj. except m cises provided lor by Ss. 311, 400, 
unaerine ,s a mere specie of abetment when an act or omission 

401, 402 ana izi, 1" -t. * -ji M 

takes place in pursuance of conspiracy. -4 51. 5.3. 

10. Abetment by conspiracy deliberate previous act on the part of 

abettor. 1935 Oudh 468 = 36 Cr. L. J. 1151. 
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Ih Accunccl mul np^rnrcr in put?u-vncp of cfm«!pir.ir.y in commit theft conspired to 
kill f{. ifcH* they were r:utUy under Jit. 302'107 »n the al-smce of direct 
evidence r\^ lo who dr.iU the laUl h! w. 1030 r.ti. 127 I. C. 500. 

12. It i*? not nccc<«afy th.it the act Al»et(c<l should 1»^ committed mr that the abetter 
should concert the offence with the person who commits it. 2.-i C. 797. 

-*•13. By illc£[al omission. 


1» Omission to raise nl.irm or tolinterfcrc when offence; is I>ein5' commuted is sot 
abetment. 25 I.C. fi25«l5 Cr. L.J.6ir. 

2. Abetment by omission would V punishable if the omission v.crc an illcgnl omissioa. 
9 Bom. L. U. ISO. 30 1*. K. 186H Cr.. 1925 Naff. 257=109 I. C. 497, 
1925 A. 120. 

3. To prove alictmcnt by "literal omission'* it is necessary to show tluil the accused 
intentionnUy ftidcil the commission of the offence by iiis noninterference. (1575/ 

\V. K. 26 (Cr.) 

4. The onnssion must involve .i bre.ich of Icffsl obhff.ition. 9 Boni. L.R- 159,29 
Cr. L. J. 561 « 1928 Xmr, 257« 109 I. C. 497. 

5. If the police officer omits to arrest a person who attacks a person in his custodj, 
he is ffinlty of abetment, 20 B. 394. 

6. A vilksge Magistrate wtio w.as present at the time tihen some constables wer* 
extorting confession and did not interfere is guilty of abetment. 2 Weir, 
52(1899). 

7. A serwint drove a car on the raid over which traffic w.ns prohibited, the master 
IS not guilty of abetment where he omitted to infonn him. 9 Bom. L. K. 
5Cr. L. i. 173. 

8. A wrote a letter to C saying that U was K, .ami C on the faith of this assunin« 
identified U as X, at the treasury who withdrew the amount. Held, that 

to inform the treasury officer that he was identifying on the assurance of a «ti 
is not an illegal omission, and therefore C was not guilty of abetment 
T. 657*1929 P.at. 157*116 1. C. 753*30 Cr. L.J. 642*13 A. I. Cr. R. 133. 
There should be intentional aid by some act or illegal omission. 1 Bom. B. R* 35b 
In a case of revolutionary songs, the president of a meeting is not liable fo* 
abetment. 1932 C. 549*138 I. 763*36 C. W. N. 191*33 Cr. L.J. 699. 

Accused was President of public meeting .and bugle tvas sounded inspite of th< 
orders of Police. He refused to disclose the name of bugler. Held, be n 
guilty of abetment as be was elected President just before the^nieeting ana 
had no knowledge that bugle was to be sounded. 1935 C. 36—3+ Cr. !>• J- 

1932 C. 549. 

"lUegai omission” has reference to an intention of ‘’aiding the doing of a thing. 

1933 C. 36*34 Cr. L. J. 36, 1932 C. 5+9 Rel. on. 

Omission of A to interfere where B beats C is not abetment and iS not punishable 

1925 A. 126 * 26 Cr. L. J. 470*85 I. C, 150. 

Where a head constable who knew that certain persons were to be tortur^ f® 
extorting confession, purposely kept away, he was held guilty of abetment. 

W. R. Cr. 11. 

Omission to give mformation of a enme does not amount to abetment, unless tber 
is a legal obligation, 4 B. L. R. 7. 


9. 

10 , 

n. 

12 . 

15. 

14. 

15. 

14. By instigation or inducement. 

1- A master ordering or facihtatmg the commission of a crime by servant is 
of abetment. 192JJ C. 752*116 I. C. 372, (1872) 18 W. R. 8, (1869) 12 
Jy Cr. L. J. 239. 

2. If the not IS f-ommitted by servants for the benefit of the master, the latter 

not be convicted of abetment of not. 1925 Nag. 372*88 I, C. 13*26 t,i 
*-• J lOoy *’ 
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'-•3.' Placing of temptation is not instigation but activelv stimulating one is instigation. 
42 I. C. 989. 

4. Informing husband against intriguing wife and lover being murdered, the informant 
is not guilty of abetment. 30 P. R. 1872 Cr. 49 P. R. 1887. 

5. Instigation may be of an unknown person. 12 Bom. L. R. 105. 

6. Expressing approval of accused in beating the tenants, when more blows were given 
to them, the accused is guilty of abetment. 25 A. L. J. 149=1927 A. 730=100 
I. C. 537 = 28 Cr. L. J. 313. 

7. The offence is complete as soon as the abettor has incited another to commit a 
crime, whether the latter consents or not, or whether, having consented, he 
commits the crime or not. 12 Burma L. R. 70. 

8. Asking a witness to suppress certain facts in giving evidence amounts to abetment. 
2 M. H. C. R. 438. 

9. Where persons of influence being aware of the objects of the unlawful assembly 
deliberately absented themselves from the loc.ility when such assembly w.is formed, 
it IS not instigation. 4 C. W. N. 500. 

I 10. Where the act instigated i\as only thrashing (the words used v.ere ‘Maro Sale Ko') 
but stabbing was done resulting in murder. Held, stabbing cannot be deemed to 
be probable consequence of instigation to thrasli, the accused \ias guilty under 
S. 352 read with Ss. 109 and 114 and was sentenced to 3 months. 1935 A. 346 (2) 
= 153 1. C. 999. 6 A 491 Helen. 

11. Where A ordered B and C to forciblv take D .and he was so beaten to death. Held, 
A was guilt\ at least under Ss 326*107. 7 W. R. 07. 

12 Statement to Public Servant— “ wished to pav you Rs. 5,000” m.ay ^ith refer* 

ence to context constitute instigation to recene a bribe 1923 B, 44 = 23, 
Cr. L. J. 466. 

13. Where one preson instigates another by letter sent through post, the offence of 
.abetment bv instigation IS completed as soon as the contents of the letter become 
known to the .addressee, is received 16 A. 389. 

14. Mere finding of approval or connivance is not sufiicient. 1921 Pal. 304. 

15. The word ” instigate “ literarv me.ans t> gaad or urge forward or to provoke, incite 
urge or encourage to d I an .act. .\ person ma\ not instig.aie Init m.ay co-operate 
a\ith him and his co-operation miv con<i<t of coun<.eI or conjoint action. In either 
ca«;e there IS abetment. 1932 T 760. 

16 Advice pec sc IS not instigitioa. unless it is meant actnelv to suggest or stimulate 
the commission of an offence. The conviction resting on the finding th.at accused 
must have advi«.ed. etc , IS wrong. 54 1 C. 997 = 21 Cr. L J. 21 3. 

17. A person who instigates .a r.aidef or -a leader of the r.aid in s^hich murder is com- 
mitted is guiltv of .al>etment of murder 193t C 221 =* 35 Cr I.. J. 334. 

IS. M induced Z to personate C and to purchase a four anna st.amp paper n the name 
of C. The purchase w.as so made M procured false eodi^rs^m^rt for usirg it 
under C in Judicial proceeling. M asas guilts under f's. 193-107. 2 A 103. 

19. If there IS m definite es'idenre of actual w srds use! b> accused n al^tment, con- 
viction is improjwr 1939 P. fTOC. 

—15. By letter 

The offence of ab*tment bi instirati'*n is co*"p!etrd as ^■'r•n as tl e ce^ten’s cf the letter 
conta-r.sn^ in'-itc"'ert to an o‘’<-^re l^nsin to 

16 A. 3^'^ 

—16. By master ©r ser\*ant 

1. sfr\a- 1 dt.''\e a c.ar on a r '.aj c\rr s> 1 1 *• traf" '•siaij* ' ' •r-J. c'am 'v; tv 

1 -i Is t‘ r s> r.- al.'—cr* 9 J — . !:. H .-3 Cr. U J. 173. 

2. W1 fte ti-t IS C'** - ttrf f r lie l-erf' ♦ ti r ii’er. ! - :» c. • I.il!-. * • 1. C. 13. 

5ti"re. '* ^ c - 



Abetment. — (contd.) 

A masicr is guilty of nlwlmcnl cif murder wliicli is caused by beating of servants 
under Ins directions. 192S C. TSO-^JO Cr. 1^. ]. 621. 

—17. By suppressinj! evidence. 

Wlicre tlic accused asbcd a svituess to suppress certain facts in giving bis evidence, it 
was nn aiMilnicnt of K’iving fal*;c cvidcncf. 2 M. If. C. R. 438. ' 

— 18. Charge of. 

1. It is not open to court to find n man guilty of nlietment of nn offence on n charge of 
the olfence itself. 40 A. 120, 11 li, II. C. I!. 240. 

2. A person cliargcd under S. 379 cannot lie convicted under K. 109 for abetment of 
theft, if he IS not charged with nlietment. 33 M. 204 , 00 I. C. 999. 

3. In the .aKsence of n definite cluargc of .nlietment lieing framed .ng.iiii.s/ an aecuseii 
which ho had no opportunity to meet, his conviction for a^tment of murder under 
S, 302 read with S. 114, Penal Code, is wholly illegal. 118 1. C. 473=30 Cf. L.J, 
944=1929 N.ng. 325. 

4. Accused charged under Ss. 302/34 cannot be conWeted under Ss. 302/114 I. P. C. 
74 I. C. 267*1923 C. 453. 

5. Where .a conspirator is to he made responsible for an ofTence at the commission of 
which he IS present, he should he specifically charged with such o/Tenee as read 
with S. 114. 52 C. 253* 1925 C. 341*29 C. W. N. 173. 

— 19. Complaint of. 

S. 196-A. Cr, P. C., applies only to prosecution for conspiracy punishable under 
S. ISO-B, and not fee ab<stmeat of conspiracy punishabic under S. J09. 4P C. 573*= 
1922 C. 107*26. C. W. N, 680=23 Cr. L. ). 657, 3 Rang. 95. 

— 20. Conviction for. 

1. Conviction for abetment is not dependent on the guilt of principal. 55 P. R. 1905 
Cr. 45 P, R. 1911. 

2. Conviction for abetment is possible, though offence abetted is not committed. 34 B. 
394, 46 C. 607, 4 C. 366, 1922 B. 284*75 I. C. 299. 71 P. R. 1866 Cr. 

3. Appellate court cannot convert a conviction for substantive offence into one of 
abetment. 33 ftf. 264, 71 P. R. 1866 Cr. 

4. An abettor may be convicted even if principal is not arrested. 19 B. 105. 

5. Accused charged under S. S79 cannot be convicted under S. 109 for abetment of 
theft, if he is not charged with abetment. 60 1. C. 999*22 Cr. L. J. 3II, 

33 M. 264. 

6. It IS irregular to convict and punish a person for abetment of theft and at the same 
time for receiving stolen propert.j 3 A. 181. 

7. There can be no conviction for abetment of murder without proof of murder. 

W. R. Sp. 12. 

8. A person cannot be convicted of abetment solely on the confession of accused 
implicating him in the offence. 5 C. W. N. 294. 

9. A person who commits an offence and afterwards conceals the evidence of i* 
cannot be convicted of the abetment of such an offence 8 B. H. C. R. 126. 

10. One can abet an offence through the means intended to be employed are physically 
incapable of causing the requisite effect. 20 P. R. 1885. 

11. A person can be guilty of abetment, aUhaogh the principal offender is ^ incapable in 
law to commit the offence. A Hindu father marrying his 8 years’ old married 
daughter is guilty of abetment of bigamy. 6 C. \V. N. 343. 

— 21. Instigating by approval — Sec — 14. 

— 22. Joint trial of abettor and principal. — See Joint trial— '5. 

— 23. Jurisdiction. 

1. .A person sending letter to another inviting him to commit an offence is guilty of 
abetment, as soon as the letter is read by the addressee and is triable at the place 
where received. 16 A. 389. 
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2. Tlie alxjtmcnt of an ofTcnce in l^ritish India by foreitfn siibiect residing in foreign 
territory is not triable in Itntish India. 20 I’, K. 1878 Cr. 

3. An offence under S. 366.A is a continuing oflcncc. Where the offence and its abet- 
ment is committed in different places, flic accused may he jointly tried at the place 
^hcre the offence vras first committed. 1930 A. L. J. 1483=1931 A. 55=131 I. C. 
246=32 Ct. L. J. 690=53 AU. 140. 

4. Where accused at C caused a telegram to be despatched at T to one J, the T court 

bad jurisdiction to trv offence under Ss. 420/511. 99 1. C. 1 27= 1927 *3^-77=28 

Cr. L. J. 95=51 M. L. J. 635. 

5. If a British subject abets an ofTence committed in Native State, he can be tried 
under S. lOS-A, I. V. C. 24 B. 287. 19 B. 105 Diss. 

— 24 . Liability of abettor when act is different from that abetted. — S, 111, I, P. C. 

1. If a man instigates another to commit a particular crime and tliat other commits 
another crime in furtherance of that crime, the instigator is liable for the other 
crime as well. 6 A. 491 (494)= 1884 A. W. N. 251. 

2. It IS necessary that the consequence would ba\e been within the contemplation of a 
reasonable man. 6 A. 491. 

3. Act must have been committed in pursuance of a conspiracy- H M. L. T. 1. 

4. Where several persons turned out to beat a in.an and one of them killed him, 
others are liable for grievous hurt only. The killing was beyond the common 
purpose and was not the probable consequence of abetment. (1566) 7 W. R. 
(Cr.) 61 (97). 

5. B and C instigated A to rob the deceased on his return home. A killed the 
deceased. A is guilty of murder but others are guiltv under Ss. 109-392, I. P. C. 
6 A. 491=1884 A. W, N. 251. 

6. The word ‘act’ in S. Ill means criminal act. 1931 Pat. 52=32 Cr. L. J. 478. 

7. S. Ill applies only when the act done is probable consequence of abetment. 1935 
Oudh 473. 6 A. 491 Foil. 

8. When the actual injury caused is greater and is not the probable consequence of 
abetment, S. llOand not S. Ill applies. 1935 Oudh 473. 

9. When m pursuance of conspiracy to obtain a girl by shoa of force and on her 

mother's refusal, one of the two accused fired a gun. Held, that the other accused 
IS not guilty of abetting the death of mother. 43 I. C. 827=19 Cr. L. J, 235. 

— 25 . Liability of abettor when effect caused is different — S. 113, I. P. C. 

1. A joined B in beating C with a heavy slick .and m consequence C died of fractured 
skull. Held, both were guilty of murder. 1921 Nag. 78 = 23 Cr. L. ]. 54. • 

2. Four persons beat the deceased and two of them gave fatal blows, others are 

liable. 41 P, W. R. 1914 Cr., 43 P. W. R. 1914 Cr., 26 I. C. 667—1005. 

—26. Of abetment— S. 108 (Expl. 4) I. P. C. 

1. For abetment of abetment of an offence the offence need not be actually committed. 

4 C. 366. 

2. Asking a doctor to supply medicine for poisoning a person is abetment of abetment. 
24 P. R. 1882 Cr. 

3. When abetment of an offence is punishable under S. 109 or S. 116, the abetment of 
said abetment is also an offence. 46 C. 607. 

4. A sought the help of B with the intention of committing a theft of the property of 
B s master. B with the consent of his master and for the purpose of procuring A’s 
punishment aided A in carrjing out the object. Held that A is liable for abetment 
of theft, although theft was not committed. 4 C. 366. 

5. Abetment of abetment is punishable. 1934 Pesh. 110. 

~~27. Of attempt,” See Attempt to murder. 

Supplying arsenic to accused With knowledge of the object is abetment of attempt to 
murder by poison. 103 P. R. 106 Cr., 38 I. C. 1003. 
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— 28. Of breach of by-law. 

1. "f'he abetment of a breach of the by-Iatt'S framed by a District Council under the 
authority of the Burma Rural Self-Government Act js not punishable under S. 109, 
I. P. C. as it is not an abetment of an oflence within the meaning of that section. 
115 I. C. 664 = 6 Rang, 79l» 23 P. R. 1894 Cr. 

2. S. 107 does not punish the abetment of breach of by-laws framed under locaibw. 
1929 Rang. 75, 7 B. H. C. 89, see 24 C. IK N. 196. 

— 29. Of breach of license. 

1. If there is no guilty knowledge of vendor there js no abetment of breach of license 
under the Excise Act. 55 P. R. J905 Cr.=3 Cr. L. J. 135. 

2. Where a motor driver allows an unlicensed person to drive the motor car who in- 

jures passengers by upsetting the car and thereby is convicted for an offence under 
S. 337, the motor driver cannot be convicted as an abettor under S. 107 as it 
cannot be said that he intended the car should be driven rashly and neg'hgfir’tlv 
119 I. C. 536=1930 Sind 64«30 Cr. L. J. 1077=1930 Cr. C. 121. 

— 30. Of offence by public cr by more than ten persons. — S. 117, I. P. C. 

1. The mere fact that accused presided at a public meeting in which revolutiou.'irj 
songs inciting to murder were Sung, is not sufficient to charge him of abetment. 
36 C. W. N. 1918=1932 C. 549=138 I. C 763 = 33 Cr. L. J. 699. 

2. Exhorting Sikhs to form Shahidi Jatbas for going to a certain place and collecting 

funds is an offence under S. 17, Criminal Law Amendment Act as well as under b- 
Il7, 1. P. C., as Jattias wuoW be ualan/al associatioas. 1926 h. 123=25 Ci. 
L. J. 1374. 

3. Instigating the formation of unlawful associations and contributing towards it is tin 
offence under S. 117. I. P. C. 5 L. 1 = 1924 L. 440. 

4. Abetment of an offence under the Salt Act is not punishable under S. 117, I* P* 

7 O. W. N. 895. 1930 Oudh 497. Co»/ra J34 J. C. 187=32 Cr. L. J. 113h 55 B. 
233, 1931 A. L. J. 986, 1931 B. 140=55 B. 353. 

5. An offence under S. 117, 1. P. C. and S. 17 (1) of the Criminal Law Amendment 
Act can be tried as summons case. 131 I. C. 472 = 1931 B. 199=32 Cr. L. J- 7i • 

6. Where accused abetted 12 coolies in breaking their contracts, although it 
separate offence under S. 492 by each coohe, the abetment was not punisnnb e 
under S. 117. 3 W. R. 24 Cr. 

7. Revolutionary songs were sung m a meeting. President not forbidding the same 
not guilty of abetment. 1932 C. 549=33 Cr. L. J. 699. 

8. Instigating railw-ay workers to lie on line m the event of strike is offence under S- 

117. 1933 JI. 279 (ll=34 Cr. L. J. 524. 

9. Speech inciting audience to murder falls under Ss. 302-117. 1933 L. 660. 

10. To constitute an offence under S. 117, the public should have read the 

in question or they should have been exposed to public gaze. 1932 C. 760=* 3o 
C. \\’. X. 782. 

— 31. Offences committed in Native States. — S. lOS-A., I. P. C. 

If a British subject in India abets an o.ffence committed outside British India, he can 
tried in British India. 24 B. 237. 

— 32. Of offences, e. g., abduction, bribery, cheating, etc. — See under these offences. 

•—33. Of offences under Registration Act. 

In case of false recit.al as to purchase money in deed of sale to defeat pre-empmrs, ^ 
the vendee is rot guilty of atwfmenr, 2J f*. It. 7669 Cr. 

—34 Of offences under Salt Act. 

^ "rf-" p-si ■sJi’n*.';! u.-Jer S. 177, I. V. C. f>r abetmmt of an act -which i» an 

fh- "-a!' ,\rt is d.’-galas 5. 9-A, Sail Act, provides hr such A ca^e. 1010 
Cr. C. U6J. 
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2. S. 109 does not apply to the abetment of a breach of by-law framed under a local 
' ■ law. 1929 Rang. 75. 

— 35. Of offence under Stamp Act. 

Accepting of unstamped receipt or pronote is not an abetment. 18 P. R. 1895, Cr. 20 
A. 440. 7 M. 71, 8 A. 18. Distinguishing 5 C. W. N. 30. 

“36. Of offence punishable with death or transportation. — S. 115, 1. P. C. 

1. S. 115 applies when abetment is not punishable under another provision of the 
code. 1933 L. 660 = 34 Cr. L. J. 1207. 

2. “Express Provisions*’ refer to sections in which abetment of offences punishable 
' with death or transportations are dealt with. 37 C. W. N. 91. 

— 31 . Of offences under Special or Local Law. » 

1. The offence of abetment can be committed m respect of offences under Penal Code 
and not under Local or Special Law. 1929 Rang. 75=30 Cr. L. J. 509, 7 B. H. 
C. R. 89. 

2. S. 109 does not apply to abetment of breach of by-law under a local .\ct. 1929 

Rang. 75. Sea 24 C. W. N. 196. 

— 38. Out of British India. 

1. A foreign subject, resident m foreign terntorj, instigating the commission of an 
offence which, m consequence, nws committed m British territory, is not amenable 
to the jurisdiction of British Courts. 10 B. H. C. R. (Cr. C.) 356, 20 P. R. 1878. 

2. S. 188 Cr. P. C. has no application when offence of abetment has been committed 
outside British India. 19 B. 105. See 24 B. 287. 

“•39. Presence of abettor.—S. 114 I. P. C. Scc“ll. 

1. To come withm S. 114 I. P. C., the abetment must be complete apart from the pre* 
sence of the abettor at tlie scene of offence. 105 I. C. 564*= 1927 M. 1115 = 29 Cr. 
L. J. 72, 42 C. 422, 1925 M. 364. 1932 L. 483*=238 I. C. 191, 51 M. 263, 1933 
Rang. 236, 1934 L. 813, 27 C. 566. 

2. Where a person who abets the commission of an offence is preacnt and helps m it, 

he is guilty of the offence and not merely of .abetment c.acept m a few cases like 
rape or bigamy v,here tlie person committing the offence alone can le guilty of the 
offence. 1927 M. 97 = 97 I. C. 958 = 27 Cr. L. J. 1I9S. 7 Rang. 329=118 I.C. 
637. 1933 M. 123=34 Cr. L. ). 90. 

3. S 114 IS evidentiary and not punitor>. It applies to a case nhere a person abets 

the commission of an offence some time Iwforc and is again present at the timfc 
svhen’offence IS committed. 1925 P. C. 1 -52 C. 197 = 85 I. C. 47, 97 I. C. 958 = 
1927 M. 97, 1925 M. 364=82 I. C. 2o2. 

4 The words of S. 397, I. P C . arc not such .is to exclude the operation of Ss. Ill 
and 34 of the Code. 82 I. C. 45 = 23 Cr. L. J. 1181 = 1925 Nag. 136. 

5. One accused not joining in attack with the simc intention as the others. S. 114 
cannot be applied. 1923 L 170 = 5 L. L. j. 4l4. 

6. Where a woman was .at the time of murder sitting on a clarpoy at a distance of 
eight vards and was urging the .'I’lvulmts to kill her victim, she is guilty under S. 
302 read with S. 114. 27 P. L. R. 716=28 Cr. L. J. 85. 

7. Deco\ mg deceased into the clutches of murderers is al'clnie.at cf murder. 6S I. C. 

17=23 Cr L. J. 481 = 1922 Oudb 202.6 .\. 50-A 

8. S. 1 14 resembles S. 34 in this, tint il rather regulates prx^eJurt and punishment 
than creates an offence. SI I. C. 353 = 1924 C. 257=25 Cr. I^ J. 617. 

9. Persons a««istirg an accused to commit murder wl etl by themsebes a'saultir'* 

the decea-^ed cr by pres entj-g h'S friends from helpT.g h-m aregcltrcf the game 
o'^ence as the accused. If ther i-ereh go to the sjv--: »i;h sn— .e inm>'est intmtica 
and the accused rudderlv commits a murder withmit tie r ass s’a.nce 2.nd jv5-$ v jy 
ccr.trarv to ther t! ev can lie guilts cf t.^» on— -.-'e. if a-j- Ibey 

ll er-velves, comrr.it. 1C4 I. C. 242=1927 Oudh 321 = 25 Cr. L. J. 601 
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10. A conspirator ^^•ho stood outside of a house while his friends entered inside and 
looted It and watched out in pursuance of the common design, was guilty under S. 
JH.J J Bom. B. B. 35). 

n. R gave orders to beat and the deceased was struck with a heavy stick. Conviction 
of R under Ss. 302/114 is improper. 42 C. 422. See 8 L. L. J. 509. 

1 2. Persons who incite others to commit criminal trespass although they do not commit 
Jt themselves are guilty ns principals. 28 Bom.I.. R. 4029=1926 Bom. 512- 
27 Cr. L. J. 1153. 

13. Abettor present at the scene of occurrence is deemed fo.be a principal in the second 
degree. 7 Rang. 329 (338)=1929 Rang. 293—30 Cr. L. J. 961. 

14. If an abettor, on account of his presence, is tj be charged under S. 114, on principal. 

his abetment must continue down to the time of (be commission of (fie ofkace. 

he distinctly withdraws at any moment before the hnal act is done, the offence 
is not committed with his continuing abetment. 10 B. H. C. R. (Cr. C.) 497. 

15. S. 109 deals generally with abetments, bu( S. JJ4 applies only W'bere not only 
abettor is present .at the time of the act but abetment is completed prior to and 
independent of his presence. 1935 Oudh 468=36 Cr. L. J. 1151=157 I. C. 370. 

16. S. 114 applies only to those cases only in which the accused if absent would be 
liable as abettor. 1935 Oudh 473. 1925 Oudh 468 Foil. 

17. Two persons armed with gun were retreating from a robbery and one of the 
pursuers was killed by a shot from one of them. Held that the other was guilty 
under S. 302 read with Ss. 34 .and IH. .I934.C. 10=38 C. N. 108=61 C. 190. 

18. S. 114 is different from S. 34 as the act of abetment falhng under S. 34 is committed 
at the time the offence itself is committed. 29 C. 496, 5 Cr. L. J. 414, 

19. S. 114 contemplates abetment as h.aring taken place at some other place and time 
than the commission of the offence Itself. 15 P. R. 1899. 

20. S. 75 does not apply to offence under this section. 7 Cr. L. J. 32 (34). 

—40, Sentence, 

1. Out of the four accused under S. 302, two were sentenced to transportation for life 
and the other two were found guilty of abetment and were present at the occurrence 
and w'ere sentenced to seven j'ears’ imprisonment. Held, the sentence is illegah 
The latter were liable to capital sentence or transportation for life. 1930 L. 338, 
«32 Cr. L. J. 56=127 I. C. 855 = 12 L. L. J. 3, 1896 P. J. L. B. 269. 

2. If a person is convicted of an offence read With S. 114, and if the offence under the 
particular section of the Code renders the offender liable to whipping, he is 
punisb.ible for whipping as well. 118 I. C, 637=7 Rang. 329 = 1929 li. 293—30 

Cr. L. J. 961. 

3. A consignment of til-seed w.as loaded into nine buffalo carts. Two were driirn h}' 

A and B, who left the ro.id leading to their destin.ation and went to a godown for 
abstracting the seed, where C was directing operations. C was tried separately wr 
each cart. Held, tli.at C -nas .abetting an offence by each carter separately. Iv-^ 

C. 403 = 701 I. C. 651=25 Cr. L. J. 219. 

AB INITIO. 

A person w ho .abu.ses the authority given him by laa becomes a trespasser ob imtto, i. e. 

IS liable as .^'trespasser from the beginning. U'/uirlon's Lauf Lexicon P. 12. 

ABORTION.— 

"~I. Abetment of— 

\ I'ervm 8 «ppl>ing drujis to the woman for the purpose of bringing 

** guilty of abetment, .although miscarruage is not caused. 10 Cr, L. J. IJ. 

—2. Attempt. Ss. 313— J 16 (. P. C, 

I Tic « of child brought about by artificial means «ouW be premature lal-ouf 

u.«r • ttli imr.ih of pregnancy person emploj ing cfimisal means may K 
vc-i..ttcd t a.n ajrempf l‘> W. K, 32 Cr. 
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Accii«^.! a'.kcJ Jicr mi«;trc^s ta lake rfrii? la praciire miscarriage. She tasted the 
pDndcrlnit spat , I out. He wanted lo put the liquid m her mouth when she 
cried out. Held accused w.ts nat guilty of attempt. 1933 C 893 = 35 
Cr. L.'J. 97. 


3. If the drugs employed arc harmless and impossible to cause miscarriage accused is 
not guilty. 37 C. \V. N. 115I=A. L. K. 1934 C. 110. 

— 3. Causes of. 

— A. AccidentI or natural. 


1. The natuml causes .arc so frequent that according to Whitehead’s observation, of 
2,000 pregnancies one in seven terminated in abortion. Taylor s Med. Jitr. 1928 
VoL II, IK 143. 

2. Sjine of the well recognized natural causes are 

(а) Specific fevers of all kind.s. During an attack of fever the uterns may empty itself. 

(б) Excessive \’omiling. 

(c) Ghorca Gravidarum. 

(c/) Dnght s disease — especially if adx'anced. 

(r) Ad\*anced heart, lung or liver disease. 

ij) Syphilis. 

(fi) Uterine and ovarian disease. 

(/i) Disease of the placenta — syphilitic or other degenerative accidental separation, 
haerniorrh.age. 

(/) Disease, and especially the death of foetus. Tailor's Med. Jnr. 1928, Vol. II 
Pp. 142-144, 

3. Among the ordinary or accidental cause may be enumerated violent mental emotions, 
the impression of strong odours, the fright caused by thunder, noise (f artillerj’, 
sights of friglitful objects, errors in diet, stimulating food or drink, abuse of 
spirituous liquor, too much exercise, the agitation of carnage or vehicles, accidental 
falls, or blows on tlie abdomen, wounds, tight clothing, immoderate laughter, 
excessive venery, surgical operation of any kind, even the e.xtraction of tooth, etc. 
Sometimes abortion is the result of syphilis, etc. The peculiar constitution of 
atmosphere also produces abortion sometimes, as an epidemic. Ryan's Mcd. Jnr 
1836, P. 270. 

4. Accidental or natural causes may be divided into Maternal and Foetal causes. Sec 
Ryan's Med.Jur. 1935 Pp. 3S3.384. 

— B. Drugs — 

1. There is no drug and no combin.'ition of drugs which %\ ill, when taken by mouth, 
cause a healtliy uterus to empty itself, unless it be given in doses sufficiently large 
to seriously endanger, by poisoning, the life of the woman who takes it. Taylor's 
Med. Jur. 1928, Vol. II. Pp. 155-159. 

2. Among direct emmenagogues the following drugs have been included from time to 

time ; aloes, canthndes, canlophyllin, borax, apiol, Potassium permanganate, 
manganese dioxide, myrrh, eta, etc. — Jbtd. ' 

3. Quinine definitely increases uterine contraction but there is no undisputed evidence 
that It will produce abortion even when pushed. — Ibid, Rian's Med Jur 1836 
Pp. 270-271. 

4. The substances popularly believed to possess abortifacient properties are : — 
(a) Eebohes ; (6) Reputed Emmenagogues ; (c) Purgatives ; (rf) Irritants, and 
(c) other substance like juice o b.imboo leaves. Lyon's Med Jur 1935 


— C. Local injection. 


1. The injection of a fluid into the uterus for the purpose of procuring abortion is 
frequently carried out by the woman herself. 



42 


Absconding' — (concld.) 

12 . Prosecution must proce that absconder was present before the occurrence. 1934 

Pesh. 70» ■ • ’ 

13. The maxim f^ichtr /acttiiis qui judicium fugitis" h not to ht applied to India. 
1934 Pat. 533. 191S L. 106=16 Cr. L. J. 155=27 I. C. 219. 

r-7. Restoration of absconder's property .-^S. 89, Cr. P. C. 

1. It is only rvhen the applicant for restoration of property shows both that he had 
iiot absconded and that he had not proper notice, that the property can be restored. 
1926 L. 662=27 P. L. R. 825 =96 I. C. 977 = 27 Cr. L. J. 1025. 

2. A civil suit for the setting aside of a sale under S. 88 is barred by the provisions of 
the Code. 10 L. 338=1928 L, 562=111 I. C. 508. 

3. If the provisions of S. 87 have not been -complied . with, the attachment or other 
penal consequences are void. 19 M, 3, 22 A. 216. • 

4. S. 89 applies to a case where the validity of attachment proceedings is challenged. 
39 P. R. 1917, 40 P. W. R. 1916 ; 22 A, 216, 27 A 572 & 19 hi. 3 Dist. 

5. Not only the petition for restoration must be made but also- the' necessar)’ 
facts should he pro'ved •yrithin two years. 1926 L. 662=27 Cr. L.' J. 1025. 

6. If no application is made within 2 years. High Court has no 3urisdvction under 

S. 56l*A to order restoration. The proper remedy is an application to Govern- 
ment. 82 1. C. 365, 6 P.R. i9l7Cr. ; ISBom. L. R. 175. ' -- 

7. Accused need not apply himself for'restoration of ' property, the application can be 
made by any one on his behalf. . 15 Bom. L. R. 175 = 14 Cr. L. J. 237. 

8. Where property is sold, the applicant for 'restoration can get only the net proceeds 
of the sale. 73 I. C.,269 = 2+.Cr.>. J. 573. ’ ; 

— 8. Revision. ..... 

1. An order under S. 88 is a proceeding within the meaning of S. 435 and can be 
revised by the High Court. 76 I. C. 18=192+ L. 617 = 25 Cr. L. J. B2. 

2. When land is attached without warrant, the High Court can interfere under tbe 

inherent powers. 1926 L. 662=96 I. C. 977=27 Cr. L. J. 1925. 

—9, To avoid. seTVice.“~Sce absconding to avoid service. 

ABSCONDING TO AVOID SERVICE.— S. 17Z I. P. C. 

— 1. Absconds. — ’ . . 

If a person having concealed himself before process issues, continues to do so after d 
has issued, he absconds. 4 M. 393 (397)=1 Weir 76. 

—2. Applicability. 

1. S. 172 does not apply to a person who absconds from a warrant of arrest, as it 

an order to the person but to police. 50 A.'666=1928 A. 232—30 Cr, L. ;• ’ 

23 P. R. 1890, 2 C. L. J. 625. 

2. To avoid the service of process, which has not issued, is no offence under S. 172, i 

P. C. 28 P. R. 1890, 5 W. R. 71 Cr. . ^ 

3. S. l72does not apply to warrant issued,, by Civil Court. 1883 A. W. N. 22-, 

P. R. 1890. 1 Weir 75. 

—3. Essentials and evidence. 

1. A person cannot be said to abscond if he merely intended to get rid of the 
Server, e.g. where he refused to accept service, abused the process-server an 
inside the house. 10 O. A. L. R. 439. 

2. An absconder cannot be convicted under S. 172, where summons issued to him 

not mention place for Ins attendance. 4 M, 393. ^ ^ 

3. Police reported that the trees of accused overhang another hous^ 

isitred an order to accused to lop oTbranchesor show cause. The police - 
accused to 8 :g 3 receipt cf this order, which he refused. Held, the order an 
request inade for receipt were illegal. ISS3 A, \V. S- 22Z 
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4. S. 172 applirs to accused T\ho was placed in charpe of attached property and did not 
produce It for sale and aroided the notice to produce it. 16 A. L. J. 600. 

5. S. 172 applies only if a stunmons or notice is to be served on accused and who 
absconds tocr.ide service. 1936 A. 354 — 162 I. C. 755. 

0. Abscondinc of the accused, when an order under S. 552, Cr. P. C. for the 
restoration of a woman is issued by District Magistr.ite, in order to avoid it, is no 
olTcncc. 1936 A. 354 = 162 I. C. 755. 

ABSENCE OF ACCUSED. — Ss. 51^ 540-A. Cr. P. C, See absconding : exemption 
from personal attendance. 

— 1 . Conviction in — 

Convictinc and sentencing an .nccused in his absence is illegal. I05 I. C. 683, 3 M. H., 
C. F..\rp. 34. 

—2. Evidence talcen in.“S. 512, Cr. P. C. 

1. Evidence taken m the absence of accused cannot be admitted unless it was proved 

.ind found that he had .absconded at the time. 38 A, 29, 21 P. R. 1883, 1890 A. W. 
N. 100. 

2. The fact of absconding should alleged, tried and established before the deposition 
of a witness is recorded- 10 C. 1097, 48 A. 376. 

3. Merc omission to record a finding that there was no immediate prospect of arresting 
‘ accused who had clearly absconded does not render evidence inadmissible. 41 A. 

• 60, 6 L. 489=1926 L. 83=92 I. C. 423. 

4. Evidence taken in the absence of accused under S. 512 cannot be treated as 
evidence if the witness is living and can be procured. 157 P. L. R. 1911 = 12 Cr. 
L. J. 214. 

5. Convicting and sentencing absent accused is illegal. 1927 L. 870=105 I. C. 683 = 
26 P. L. R. 239=28 'Cr. L. J.971. 

6. A deposition recorded under S. 512 can be read only if deponent is dead or incapable 
of giving evidence. That he cannot remember the details is no sufficient ground 
1924 L. 605 = 76 I.C.31 = 25 Cr. L. J. 95. 

7. pardon can be tendered to a co-accused even if the principal accused is 
.absconding. In such a case his evidence can be recorded under S. 512. 46 B. 
120=1922 B. 177. 

— 3. Medical Certificate for. 

.\ certificate granted by a qu.aliried doctor is sufficient evidence of accused’s inability 
to attend, unless the certificate is to be disregarded for any reason. 1925 L. 101 = 
81 I. C. 126 = 25 Cr. L. J. 638. 

—4. Trial in.— S. 540-A., Cr. P. C. 

1. Court cannot appoint pleader without the consent of the accused, when he is ill 
and cannot .attend personally. 11 L. 220=1929 L. 705 = 1929 Cr. C. 351. 

2. A Judge passed an order under S. 540-A dispensing with the presence of the 

accused, so that he may see his relatives. Held, that order was not correct because 
S. 540-A ■ • . : . 'i '1 ' ■ to ■ < " ! • •' .*' • 1 > I • pable of remaining before the 

Court. li‘ ' s .* • i and the trial could be pro- 
ceeded wit' •..! • f I 817=1930 A. L. J. 1076. 

3. Order under S. 540-A can be passed m the absence of the accused. 1932 L. 103. 

4. Absence of accused, as he wishes to go to some remote place is no ground for 
applying S. 540-A. 1932 A. 504, 

•’ 5. S. 540-.V does not authorise Magistrate to dispense with attendance of accused 

w’ho IS too ill to attend Court. 1936 Rang. 114 = 37 Cr. L. J. 436. 

— 5, When officer on tour. 

When officer is in camp he should not dismiss an appeal in default. U P. R. 1905 Cr. 

ABSENCE OF COMPLAINANT.— Sec Ss. 247, 259, Cr. P. C. 

A. — In Summons cases, S. 247, Cr. P. C. 
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— 1. Absence. 

1 . The ricq«itt.it o( the accuwl iimlcr S. 2+7 on (lie <l.iy f. ^e<l for judgment on account 
o{ ab'tcnce of the coniplam^nl is improper. 71 I, C. 1923 Na?- 158, 46 C. 867. 

“■ for.arKwmcntB, S. i47appllc‘?. 39 M. 505, 18 C. W. N. 

584 = 15 Cr. L. J, 3G3. 

3. If the ab'tcnce of tljc complainant ia due to circtimstanccs l>evond his control, the 
complaint should not be dismisecti. 42 C. 365, 38 M. 1028. * 

4. If the magistrate takes up the case on n day on winch it is not iixed .anci dismisses 
It, the dlsmisKi! js not under S. 247, Cr. I*. C. 1934 A. 1025, 

5. If thenccusc<! is .acqmltcd owing to absence of complainant on a date not fixed for the 
hearing, the order of acquittal jsnullity. 42 C. 365, 1934 A. 1025. 

6. Where the complainant had no notice of an adjourned date and w.is therefore 
necessarily absent, an order of .acquittal is not valid. 1928 M. 1158 = 113 I. C. 625. 

7. When the ease is called for the purpose of fixing .a new date, .ibscnce of complainant 
IS no ground for taking action under S. 247. 1934 It. 130=35 Cr. L.J, 1139. 

8. If the complainant i.s absent, magistrate bas discretion to dismiss the case. 1932 
M. 563, 2 Weir 307 Dist. 193o A. 65-S. 

— 2. Appearance and its delay. 

1. Appearance by pleader IS insufficient unless specmlly allowed, 49 M. S83. • 

2. Magistrate is not bound to wait for the complainant till the close of the day. 7 M. 
213, 49 M, 883*1926 M, 1009=96 I. C. 652. 

3. Where a party summoned to appear at 1 1. A. Xf., appeared at that time but did not 
wait till 2 P. M. wlien tlie court commenced to sit, there is sufficient appearance, 
1927 M. 393 = 99 I. C. 944. 

4. If a complainant IS present m .another room of the court by mistake, the complaint 
should not be dismissed. 37 I. C. 312, 61 I. C, 59. 

5 When particular place to appear is not specified, accused cannot be acquitted under 

S. 247, 1882 A. W. N. 229. 

6. Complainant not appearing owing to non-service of notice and ignorance of the 
postponed date, cannot be said to be absent within the meaning of S. 247. 52 M. 695. 

7. Non-appearance on a date that it was holiday is not a sound excuse and the 
magistrate must proceed under S. 247, 1923 W. 439=52 I. C. 885. 

—3. Fresh trial. S. 403, Cr. P. C. 

1. Acquittal under S. 247 for absence of complainant bars further trial. 1929 C. 1S9 

= 116 I. C. 174-, 34 U. 253, 1923 A. 360, 99 I. C. 855, 40 M. 976, 61 I. C. 59. 

2. The Code does not make any distinction between acquittals after trial and acquittajs 
under Ss. 247, 345, 494 Cr. P. C. at the initial stage of the case. 1921 Pat. 3II- 
61 I. C. 59, 40 M. 976, 29 M. 126 Dist. 

3. The word “ tried '* in S. 403 does not necessarily import a decision of any case on 
the merits. 99 I. C. 855, 1923 A. 360. 

4. Accused cannot be tried for theft in case of acquittal under S. 247 for mischief 
under S. 426 on the same facts. 1923 C. 407®= 76 I. C. 293, 

5. Where summons are issued to .accused but the complainant does not appear even 
through summons have not been served, fresh complaint is barred under b. 4UJ, 

Cr. P. C. 1935 C. 491 =36 Cr. L. J. 1238. 

to. Where the complainant is absent on a date not fi.xed for hearing 42 C. 365 or when 
he had notice of the adjourned date (1918 M. 1158) and being absent the accuser 
was acquitted, the acquittal »s nullity. But it must be set .aside before the case 
(■an proceed. 1935 C. 491 (494)®= 36 Cr. I— J- 1238. 

r. The fact that complamant mistook the date will not entitle him to bring fresh 
complaint if accused is acquitted under S. 247. 1934 1>. 211 {2). 
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— 4. Object. 

The object of S. 247 in to prerenl the complainant from being dilatory in prosecution o 
the case and if he is not present when the case is called on for hearing, the accusec 
is entitled to acquittal. 49 51. 883=1926 M. 1009=96 I. C. 652. 

— 5. Procedure. 

1. If a warrant case is tried as a summons case, complaint cannot be dismissed fo: 
absence of complainant. 28 C. 652, 28 C. 211. 

2. Dut if summons case is tried as warrant case, the acquittal of accused for absence 
of complainant is legal. 1923 M. 439=72 I. C. 885 = 24 Cr. L. J. 469. 

3. If the same transaction gives rise to two offences — one summons case and the other 
warrant case, the procedure of warrant case shall applv. 41 M. 727, 11 C 9l, 
39 M. 503, 63 I. C. 6l9, 22 B. 711 (713). 

4. The right to an order of acquittal .accrues to an accused upon two conditions and 
IS dependant firstly on the absence of the complainant and secondly on the court 
not adjQurninc the case. 1926 C 102=87 I. C. 970, 1923 C. 725 = 77 I. C. 892. 

5. S. 247 authorizes the court to adjourn the c.ass to enable the complainant to appear 

but cannot dispense with his presence escept when he is a public servant. 1926 
L. 628 = 96 I. C. 878=27 Cr L. J. 1022. 

6. If the case is not taken up, accused cannot claim to be acquitted. 1926 C. 102. 

7. Accused is not acquitted automatical!) for absence of complainant. 1923 C. 725. 

8. .\ court which has acted under S. 247 has no power tiio inotii to restore the case 
and cancel the acquittal. 1903 M. \V. K. 190, 1927 M 473 = 100 1.0.238 * 
73 I, C. 240. 

9. Dismissal of complaint has the effect of acquittal of an accused who is not sum- 
moned. 34 M. 253, 45 A. 58. Coii/. 40 M. 976, 95 I. C. 388, 74 I. C, 1054. 

10. It IS immaterial whether summons was sers*ed on the accused or not. 4 Pat 
L. T. 15. 

11. Absence of accused is imm.aienal for appijing S. 247. 53 B. 693, 34 M. 253. 

12. When case IS called on wrong d.ate and complaint is dismissed for absence of com- 
plainant, the magistrate can proceed with the case on the date fi^ed. 18 C. \V. N. 
1188. 42 C. 365, 1927 C. 702. 

13 Where complainant is absent, the magistrate may acquit accused or .adjourn the 
case. 22 C. W N 199. 

14. S.»247 does not appl* to proceeding under S 107, Cr. P. C 101 I. C. 607. 

15. The complaint cannot be revived after acquittal. 1924 C. 96, 99 I. C. 326. 

16. .\ccused were summoned under S 426, I. P- C. and acquitted for absence of com- 
plainant. The trial of the accused under b. 379 on the came fn,ts, and reviving 
of the complaint b> District Magistrate is illegal. 1923 C. 407 — 25 Cr. L. J. 149. 

— 6. Revision. 

1. High Court onl' can set aside order under S. 247, if the order is improper. 19’4 
C. 96=73 I. C. 940. 1927 M. 172=99 I. C 32i. 52 M. 695. 

2. District Magistrate cannot set aside order under S. 247, as it is one of acquittal 
77 I. C. 295 = 1925 Oudh 44=25 Cr. L. J. 359. 

3. High Court will not interfere in revision, when there is no error of law on the face 
of record. 100 I. C. 238. 38 M. 102S. 1925 M. 1009. 1927 M. 473. 

4. High Court will not ordinarily interfere in revision m the case of acquitt.als but this 

rule does not properlv apply to one under S 247. 1924 Oudh 64 = 25 Cr 

L.J. 794 

B. in Warrent case. S. 259, Cr. P. C. 

— 1. After charge. 

1. After framing of charge in non-campoundable warrant case, the position of com- 
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platnant ja rcchicct! to thrvl of a Viifncsa amf he cannot I)c hurdoned 'with costs for 
adjournment. 1924 L. 627s=76 I* C. 23 = 25 Cr. L. J. 87. 5 

2. IMicrc can be no discharge under S. 259 after a chirKo lias been framed. 1925 
Oudh 314 = 84 1. C. 944» 1925 OiuUt 306 = 84 1. C. 323, 1930 A. 795 = 1930 
Cr. C. 1017,1933 Pcsb, 78, 1933 C. 358. 

2. Delay to appear. 

Where a case was fixed at 7 A. M. after the prosecution has been closed and the ple.ader 
for the complainant was present but the complainant arrived late, held that the 
order of dismissintf the complaint w.as improper. 1927 M. 139 = 98 I. C. 607 = 27 
Cr. L. J. 1391, 

— 3. Fresh complaint. 

1. complaint dismissed under S. 259 can be revived on a fresh complaint as it is not 
an acquittal. 87 I. C. 92.^—1925 Naq. 432, 23 M. 3I0, 29 M. -126, 28 C. 652, 
1929 11 134, 29 C. 726. 

2. In a c.sse under Sa. 406*471, f. P, C, the Magistrate cannot disch.arire the accused 
under S. 259, Cr, 11 C. as the offence under S. 471 is triable by Court of Sessions. 
Fresh complaint after the dismissal of the first is not competent. 1935 C. 76=154 
1. C. 325 = 59 11 171. 

3. If accused is discharged on account of the absence of complaint, fresh complaint on 

same facts is not barred. 1934 Nag. 215, 23 C. 983, 24 C. 286, 22 A. 106, 2S C. 
652, 29 C. 726, 28 M. 310, 29 M. 126. 

— 4. Presence of pleader. 

When the pleader of the complainant is present, the complaint cannot be dismissed if 
the complainant is absent, 1923 C. 403. 

—5. Procedure. 

1. Where a person is prosecuted by police for a non*compoundable warrant 

case should not be dismissed for want of prosecution. 1927 Oudh 352 (1)~304 
1. C. 256*28 Cr. L. J. 816. 

2. A magistrate must proceed with the trial of a non-compoundable case after framing 
of charge, regardless of the fact whether the complainant does or does not attend. 
1924 L. 627 = 76 I. C. 23 * 25 Cr. L. J. 87. 

3. In non-compoundable case it is only the Public Prosecutor who can withdraw 

the prosecution. 64 I. C. 273 = 22 Cr. L. J. 753. ' 

4. If .after discharge under S. 259, court takes up the complaint, the trial should be 
(Jo uovo. But if the court omitted to take down sworn statements 
accused is not prejudiced, the trial is not illegal. 1929 M. 260= 115 1. C. 64'"30 
'Cr. L, J.403. 

5. When a summons 9 ase and a'warrant case are tried together, the procedure should 
be of u arrant case and if the complainant is absent the order of discharge does no 
amount to acquittal even in respect of offence triable as summons case. 41 iil. 72 
following 22 B. 711. 

6. When complainant is absent, a magistrate has no authority to strike off .a c.ase^ 
The order of striking off is not tentamount to discharge under S. 259. 23 I. C. 1 - 
= 15 Cr. L. ]. 230. 

7. Where complainant was preve " ” ’ * ' ' the accused sho^d not 

be discharged. The court in should see jfhether 

there is a prtina facie case ag damant s absence raises 

presumption that he does not wish to proceed with the prosecution. 12 Cr. L. J. 
184 = 9 1.0. 1007. 

5. Revision. 

If the magistrate refuses to dismiss a complaint under S. 259, the order cannot be in- 
terfered with in revision. 1933 Oudh 430 = 35 Cr. L. J. 121. 

Absence of husband for seven years. — See Bigamy. ... 
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ABSENCE OF LEGAL ADVICE . — See Transfer (GroiincI*!). — 1. Hcmand. 

ABUSE. 

— 1. Prosecution of exchanging. 

No pro'ecution should t>c lodged in cases of cxclu-inge of abuse in a public street. 1926 
I.. 412 = 94 I. C. SSS. 

— 2. Provocation resulting in murder . — See Murder. — 77. 

—3. Provoking breach of peace.*— S. 504, I. V. C. See Insult to provoke breach of 
peace. — 1. 

—4. When covered by S. 95, 1. P. C.— See Slight harm. — 1. 

—5. When defamatory. See Defamation. — 27. 

ABUSE OF PROCESS. 

When an advers-irs through malicious and unfounded use o^ some regular proceeding 
obtains advantage over his opponents, it is called .abuse of process of court. 
W’/iartan's Luxe Lcvion, 1G 

ACCEPTING UNSTAMPED INSTRUMENTS. 

1. Accepting an unstamped receipt is noo/Tence S A. IS, 7 B. 82, 11 P. R. 1891. 

2. Accepting an unstamped pronotc is no offence. 7 M. 71, 20 A. 440, 12 P. R. IS95. 

ACCESSORY AFTER THE FACT.— See Abetment.— 5. 

ACCESSORY BEFORE THE FACT.— 

Acccssor\ before the fact is one who being absent at the time of commission 
of the felonv, yet procures counsels or commands another to commit the crime. 
\y/t(Trlon's Law Levicoii, P. 17. 

ACCESSIBLE PLACE. — See Discovery. — I. 

ACCIDENT, — S. 80, I. P. c. See Motor Vehicles Act. 1914 — Death by negligencj."^ 1. ' 

1. Accused must prove circumst.snces to bring an act within the purview of S. 80* 
19 C. W, N. 1043 = 31 I. C. 164, 49 C. 732, 59 1. C. 49. 

2. A person trjingto hit another who was carrying a child, hit the child, cannot 
plead accident as he was not doing a lawful act. 1924 Oudh 228=24 Cr. L. J. 789. 

3. A person who had gone to shoot pigs, missed tlie boar and the bullet hit his 

' companion. Held, it w.is neither a rash nor negligent act but accident. 1927 L. 

880 = 29 P. L. R. 45, 1931 L. 54=130 I. C. 654=32 Cr. L. J. 587. 

4. The prisoner went out to shoot along with the deceased in the jungle. They agreed 
to take up cert.am position and he in w,ait for game, which was done. After a 
while the accused heard a bustle and believing it was porcupine, he fired in that 
direction but hit the deceased. The accused was shooting with an unlicensed gun 
but it was held that the c.ase was one of pure accident. 3 Bom. L. R. 678, 

25 B. 680, 1926 B. 134. 

5. The word accident is not defined m Indian Motor Vehicles Act. Ordinarily it 
means an event which takes place without one’s foresight or expectation, e. g. 
falling of motor car m the channel, bursting of tube or the puncture of tyre. But 
law does not recognize them. The accidents which come within the purview of 
the Act are those which result in some injury, annoyance or danger to public, 
1928 M. 364 = 51 M. 504. 

6. Voluntary intoxication short of a proved incapacity to form intent necessary to 
constitute the crime cannot be pleaded when the accused gave an iron shod dang 
below’ on the head of deceased. 1932 L. 283 (1)=33 Cr. L. J. 378. 

7. Accident is an extraordinarj’ incideut, something not expected. W/iarfon's Law 
Lexicon P. 18. 

— ^ACCOMPLICE. — Ss. 114 (d) 133, Evidence Act. — Approver. 

—1. Accomplice. — Who is. 

1. Witnesses who had witnessed the crime and assisted in concealing evidence or 
connived at mnd-gave no information to police or any other person are no better 



'48 


^ ccompUcc. — icoiiid.) 

thatx accomplice. 1929 L. 540=120 1. C. 190=31 Cr. L.J. 50. 

2. Where a woman willingly accompanied her lover to a hnt where he ^ent in and 
murdered her husband and she returned to the village and gave no information to 
anyone till next morning, held she is accomplice of the murderer. 6. L. 183= 
1925 L. *132 = 88 I. C. 85-f=26 Cr. L. J. 1238. 

■1. Accomplice is a guilty associate in crime. 27 M. 271. lV/m»/on’s Lau' Lexicon 

P. 19. 

f. A person offering bribe to a police officer is an accomplice. 14 B. 331, 14 B. 115, 
26 B. 193. 9 P. R. 1917, 114 I. C. 457=1929 N 215. 26 M. 1, 27 M. 271. 

5. Persons present at bribe gicing transaction are not accomplices, if they did not take 
any part. 26 lil. 1, 33 C. 649, 50 I. C. 1918, 27 C. 144. 

6. Persons supplying naarked money for detection of crime are not accomplices but 
only detective or spv, 1936 N. 245, 19 B. 363, 27 M. 271, 38 C. 96, 15 B. 661, 
35 B. 401, 44 A. 226, 1923 L. 366, 52 C. 721, .28 C. 709, 33 C. 1353, 135 P. L. R. 
1904, 131 P. L. R. 1905. 

7. Persons bribing for obtaining rele.ase of wrongfully confined persons are not 
accomplices, specially when money was not given voluntarily. 27 C. 925. 

8. A person helping accused in disposing of dead body after murder is not 
accomplice. 1923 L. 345 = 73 I. C. 506=24 Cr. L. J. 618. 

• 9. A person who has knowledge of the commission of the offence but keeps quiet for 

some davs IS no better than accomplice. 96 3. C. 867 = 38 C. W. N. 816=27 Cr. 
L. J. 1011, 21 C. 328, 24 W. R. (Cr.) 55. 

10. Where a witness is found, from his own testimony, to he privy to the crime, liis 
evidence is no better than that of an accomplice. 1925 L. 253=6 L. L. J. 529. 

11. A person who is aw.are of the intention of cert.ain people to commit murder and 
does not disclose it to anybody is a c' nsenting party to the crime and an accom- 
plice. 20 P. R. 1919 Cr.*20 Cr. U j. 191*49 1. C. 607. 

12. A person who by threats ofde.'ilhis induced to do an act in order to facilitate the 
commission of rnutdet cannot be protected by S. 94, I. P. C., and is an accomplice. 

19 1. C. 207 = 14 Cr. 1>.1. 207=1912 M.W. ?s. 1108. 

13. After the murder was committed, one of the inmates of the house removed the 
blood smin.s on the ground under compulsion and threat of murder. Held, she 
was not accomplice. 33 P. L. R. 269. 

14. Where a person came to know of the conspiracy to murder another but 
never told the latter and it was shown that he agreed to the proposal of the 
conspirators himself being actuated by the sordid motives, held, he was 

plice. 8 O. W. N. 1240, 1932 Oudh 11=33 Cr. L. J. 287=136 I. C. 321 = 1932 
Cr. C. 43, 

15. A person knowinplv aiding in disnosal of stolen ‘property is accomplice 

1934 M. 721. 

16. .\ person who is convicted and sentenced continues to be accomplice 
evidence from the witness box is governed by the same principle. 1933 B. ..4“ 

34 Cr. L. J. 136. 

17. If a person has knowletlge that crime is to be committed he is not accomplice, unless 
he \\atticipatcs in the crime. 1936 C. 101=37 Cr. L. J. 445. 

1>. .\ person wljc sees a mnrdcr committed but gives no information of the fact is no 

l>etief than arcomplice. J023L. 3^1 = 25 Cr. I«. J. 264, cont. 1934 Ouon 3J5, 

1935 Oudh 1. His evidence requires careful consideration. 1934 C. 678. 

!*■*. U viiMian IS coi^nirant of the intention of her paramour to kill her husband and 
r.oi di*<lo<e i: to her husband, she is no better than an accomplice, 193 i L 
731 - 1. C. 7UO. 

—2. Acccmpliee and informer or ■py—DUtinction. — Sre Spy. 

1, It it t' - ti-'-'- v.l -n a ss»tf:''ss wjt-ed the conspira'"). he had no mtentioa r*/ 
t"" ' / I i*'K-vkhut h.s f.bj.-et r-as to jortaVe in t!'e conim>«*ion 
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of crime, he is not an informer bat an accomplice, although he later on carried 
information to police. But if his sole object was detection of crime, he is an 
informer. 1928 L. 647=110 I. C. 676=29 Cr. L.J. 740 = 29 P. L. R. 703, 1928 
L. 193 = 29 Cr. L. J. 577. 

2. A person was present when plans for dacoity were hatched and agreed to go to 
the place of meeting armed with revolver but remained at home for six hours and 
did not inform anybody. He then went to spot and was sent back to fetch food 
for offenders, when he disclosed the whole affair. Held he was accomplice. 9 L. 
550=1928 L. 193=109 I. C. 593=29 Cr. L. J. 577. 

3. Where certain persons associated with the accused without any criminal intention 
with the sole object of entrapping the accused in order to detect an offence, held, 
that they were mere spies or detectives. 1931 Oudh 172=132 I. C. 234=32 Cr. 
L. J. 860, 38 C. 95. 9 L. 550=1923 L. 193, 1923 L. 647, 19 B. 363. 

4. The rule requiring corrobor.ation does not apply to informers. 38 C. 96, 1931 
Oudh 172, but see 19 B. 363, 1929 L. 436 and 1925 Oudh 158. 

3. Conviction on uncorroborated testimony of. — t 

1. In law uncorroborated testimony of an accomplice is sufficient to uphold a 
conviction, provided there is reason to suppose that it is true. 1930 M. W. N. 169, 
3 Rang. 11, 69 I. C. 257, 11 P. L. T. 545. 4 M. H. C. R. App, 7. 

2. A conviction can be based upon the uncorroborated testimony of an accomplice 
but It IS the usual practice of the Court to require corroboration. 107 I. C. 97= 
29 Cr. L. J. 209, 73 1. C. 963. 

3. There is a consensus of opinion that a conviction on the uncorroborated evidence of 
an accomplice is rarely justified. 1930 Oudh 455, 1927 Oudh 369=106 I. C. 
721, 1935 A. 477. 

4. \ conviction can be based on the uncorroborated testimony of an accomplice. 47 A. 

39, 1922 L. 1, 1932 B. 286, 1933 Nag. 352=35 Cr. L. J. 213, 1932 Oudh 317, 
cont. 1933 L. 838, 1931 Rang. 235. 

5. A conviction on the uncorrobomted evidence of an accomplice is to be regarded as 
exception. 77 I. C. 429, 31 P. W. R. 1916 Cr. 

6. If Jury is not warned of danger m accepting uncorroborated evidence of accom- 
plice, the conviction based upon it must be set aside. 8 Pat. 235, 48 A. 409. 

7. Judge may warn the Jury .about the danger of convicting on uncorroborated 
testimony but should point out that it is within their legal province to convict upon 
such unconfirmed evidence. 51 C. 160 = 1924 C. 701 = 25 Cr. L. J. 1000. 

8. Conviction on uncorroborated evidence, when approver is a scoundrel, is not 
warranted. 77 I. C. 429 = 25 Cr. L. J. 381. 

9. A conviction based on uncorroborated testimony of any approver is illegal. 52 P. L. 

R. 1918 = 19 Cr. L. J. 439=9 P. W. R. 1918 Cr. 

10. That there is some probability of truth in the statement of approver is not 
sufficient, unless the corroboratory evidence such as serves to identify each of the 
accused. 56 B. 172=1932 Bom. 286=137 I. C. 174 = 33 Cr. L. J. 396 = 34 
B. L. R. 303. 

11 Conviction on unconvincing and uncorroborated testimony of approver is not safe 
1934 L. 21. 

12. Where each of the accused eaculp.ates himself and fastens guilt on another, the 
evidence of accessory must be corroborated. 1936 P. C. 242. 

13. The statement of approver is always to be suspected and it needs corroboration not 
only of a general kind, but of a kind that will implicate the person accused I'a a 
crime. 1935 A. 132=154 1, C. 1015. King r, B.tzien.-iUe (1916) 2 K. B. 658“ 
115 L. T. 453 Rel. on. 

14. Conviction Kised on cncorrolHjraled testimonv of approver is not absolutely illegal 

17 P. R. 1915 Cr.. 1927 L. 581 = 28 Cr.Uj.625, 1929 U 850=123 1.C.518. 
1932 L. 204 = 136 I. C. 19 = 33 Cr.UJ. 243C. IDisting. in 1935 L. 125=15 L. 
673 = 155 1. C. 197); 1935 C. 513=35 Cr. U J. 1115 = 157 I. C. 357, 1931 Rang. 
235 = 9 Ka=g404 FclL, 1934 €.676=35 Cr.UJ. 1357 Ref. 
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4. Corroboration — extent and nature. 

1. Approvers story should be corroborated not only as regards the facts of the case 
but also as regards the identity of each accused. 1930 N. 97 = 120 I. C. 721=31 
Cr. L. j. 153, 1928 L. 30=102 I. C. 500 = 28 Cr. L. J. 564, 1927 L. 10=98 I. C. 
190, 67 I. C. 343, 1930 C. 430. 

2. Corroboration may be of circumstantial evidence. 118 1. C. 423, 1930 Oudh 353, 
106 I. C. 721, 1931 A. 31=55 A. 01=34 Cr. L. J. 489, 1935 A. 86=152 I.C.934 
— 36 Cr. L. J. 205, (1916) 2 K. Il, 6. Kut must be independent. 1935 L. 125— 
15 L. 673. (Cnsc LaxL> dismssed.) 

3. It is very difRcult to vary the standard of corroborative proof required in the case 
of various approvers. 102 1. C. 500=1928 L. 30=28 Cr. L. J. 564. 

4. Corroboration is required with respect to each individual accused. 1928 Pat. 630 
= 113 I. C. 329 = 30 Cr. L.J. 137, 1921 L. 215, 120 1. C. 721, 1923 L. 385=76 
I. C. 716. 

5. Corroborative evidence need not l>e sufficient in itself to base a conviction on. 
1927 L. 581 = 103 I. C. 49=23 Cr. L. J. 625. 

6. Amount of corrobor.ation of an approver’s evidence must depend upon the view 
which the Court takes of the approver’s character or of his general demeanour in 
the witness box. 5 Pat 63=1926 Pat- 232=93 I. C. 884 = 27 Cr. L. J. 484. 

7. Corroboration must be independent of the accomplice or of the co-confessing 
accused. 25 Cr. L. J. 1067=1925 Nag. 78, 1935 C. 5l3=36 Cr. L. J. 1115. 

8. Direction to Jury that if the approver was corroborated on some points, they might 
believe him on other points on which he is not conoborated is not misdirection. 
52 C. 595=1925 C,,872*26 Cr. L. J. 1037. 

9. Defence being false is no corroboration of approver. 3 L. 144=23 Cr. L. J. 513. 

10. Corroboration must be by independent evidence. 1930 Oudh 353. 

11. It is not necessary that an accomplice should be corroborated in every material 
■ particular. 56 C. 160, 52 C. 595, 1926 A. 70=96 I. C. 127. 

12. The extent of corroboration varies with circumstances of each case, including the 
character and antecedents of the approver or the degree of suspicion attached to bis 
evidence. 1929 L. 850=1929 Cr. C. 626. 

13. One accomplice’s evidence is not corroboration of the testimony of 
accomplice. 67 I. C. 343, 47 A. 39. 3 L. 144, 1927 Oudh 369 (2), 2P. R.3920. 

Cr. 20 P. R. 1919 Cr., 8 A. 306, 14 B. 331, 3923 L. 76^=68 I.C. 821. 49 I. C. 60A 
34 P. R. 3894 Cr., 1929 L. 850, 1936 P. C. 242. But seo 1935 C. 533-30 
Cr, L. J. 1115. 

H. One approver can corroborate the other but the corroborative value will be 
diminished if they had ample opportunity of consultation. 1923 L. 666. 

15. Where there is nothing outside the confession of the cO'accused, the accused must 
be acquitted. 48 A. 409=1926 A. 377=95 I. C. 74=27 Cr. L. J. 746. 

16. Where approver’s story is not sufficientlj’ corroborated by the evidence as to 
recovery of stolen property incapable of identification, the accused should not e 
convicted. 1925 L. 44=84 1. C. 1052=6 L. L. J. 2S0=26 Cr. L. J. 412. 

17. The testimony of accomplices, w'ho are victimised by police officer into offering 
them illegal gratification or have not willingly done so, require a much shgn e 
degree of corroboration. 53 B. 479=1929 15. 296 = 31 Cr- L. J. 65. 

18. Although confession of a co-accused may be taken into consideration against 
another Under S. 30, Evidence Act, it would be unsafe, if not 

it without further corroboration. 1929 L. 338=115 I. C. 1, 1929 .’'1. -35 — J 
I. C. 512. 

1^* Where material discrepancies occur between the statements of 

witnesses before the police and the Court, there is no corroboration. 36 P. t. 

1910 Cr, 
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20. Where the sl.itcment of deeci'setl accomplice is not made in the presence of accused* 
little weiRhl is to he attached to it as corroborative evidence. 9 I. C. 978. 

21. The evidence of corrolwration must he independent testimony which connects the 
accused with the crime. The evidence may be circumstantial. 1935 A. 477 = 154 

l.C. 812, 1933 A. 31=55 A. 91=34 Cr. L. J. 489, Rcx. v. Daskcrville (1916) 
2K. 13. 658=115 L. T. 453.1935 A. 86=152 I. C. 934=36 Cr. L. J. 205 
1935 L. 125. 

22. Ct rroboration need no 

satisfying: court of tin 
is sufficient. It mav 
= 155 I. C. 197. ^Crrsc Law discussed) 

23. Kven a sliglit corroboration is sufficient if the court is satisfied about the genuine* 
ness of the accomplice’s story. 14 L. 111 = 1932 L. 621=33 Cr. L. J. 916. 

24. Corroboration of approver’s evidence is not material when there is independant 
evidence of conspiracy. 1935 C. 515=35 Cr. L. J. 1115 = 157 I. C. 387, 9 Rang, 
404 Foil. 

25. Accused pointed out spot where dead body was buried. Corroboration of approver’s 
evidence was regarding motive only. The offence under S. 201 and not S. 302 is 
made out. 1934 L. 23 (2)=147 I, C. 215. 

26. Evidence of accomplice cannot be corroborated by another accomplice, 1934 M. 
248 = 35 Cr. L J. 1040. 

27. Corroboration regarding cor^uis delicti and identity of accused is necessary. 1933 
A. 31=55 A 91. 

—5. Corroboration.—What is. 

1. Production of stolen property by accused is a material corroboration of the evidence 
of an approver. 76 I. C. 698, 82 I. C. 707=1924 L. 727=25 Cr. L. J. 1347. 

2. Where several persons make confession, the fact that particular person is named 
by more than one is not sufficient corroboration. 65 1. C. 622=23 Cr. L. J. 158. 

3. That the accused had a very strong motive to murder is not a sufficient corrobo* 
ration. 1921 Pat. 406. 48 A. 409=1926 A. 377. 

4. Where an approver stated that there was a murderous conspiracy to which accused 
was a party and was supported by the evidence of his obtaining murderous weapons 
held, it is sufficient corroboration. 1924 L. 357=69 I. C. 462. 

5. Identification by three persons and recovery of stolen property with the accused 
is sufficient corroboration. 25 Cr. L. J. 785=1924 Oudh 314. 

6. Blood stains on the accused's shirt is not sufficient corroboration even if there is a 
motive to murder. 1925 L. 526=86 I. C. 811 =26 Cr. L. J. 875. 

7. Mere fact that accused were seen with the approver a few days before dacoity is 
not a material corroboration. 1924 L. 727=82 I. C. 707, 1925 L. 426, 2 P. W. R, 
1916 Cr., 86 I. C. 69. 

8. The evidence of a witness who snpports approver is a corroboration even if the 
evidence was known to the pt lice before the approver was examined by them. 
1926 C. 374 = 88 I. C. 458. 

9. Verification of approver’s confession is a corroboration of his evidence in Court. 

52 C. 595 = 1925 C. 872 = 87 I. C. 925 = 26 Cr. L. J. 1037 = 42 Cr. L. J. 501. 

10. Corroboration may be of circumstantial evidence. 106 I. C. 721 = 1927 Oudh 369. 

11. Where the corroborative evidence consisted cf a witness who said he identified the 
dacoits but omitted to name them m the first information report, held, it is no 
corroboration. 114 I. C. 623, 8 A 306, 1925 Nag. 78. 1922 Nag. 172. 

12. Where the evidence of approver was fully corroborated with regard to theft and it 

was proved that persons committing theft were the same who committed murder, 
held, it is sufficient corrohoratrn even if he exculpates himself from murder. 1930 
Pat. 164 = 127 I. C. 566=32 Cr. L. J. 5=1930 Cr. C. 260. 

13. The evidence of an accus;! p 2 rsoi*s conduct may be used as corroboration of an 
approver’s story. 10 L. 265 = 1923 L. 681=29 Cr. L. J. 851. 


particulars, 
;ed in crime 
=15 L. 673 
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14. Tiie production of stolen property by the accused even from a place v.-hich is not in 

his possession may be accepted as material corroboration. Ill I. C. 447. 1923 L. 
389«76 I. C. 819. 

15. Where the only corroborative evidence is that of the approver's son vho parrot-like 
repeats T\-hat be is tutored to say is not sufficient. 1929 L. 587«322 1. C. 91. 

16. Confession of an accused is no corroboration of approver’s testimony. 1928 C. 
745-116 I. C. 174 = 30 Cr. L. J. 586. 

17. Production of a spear from a field hy the approver and blood stains on accused are 
not sufficient corroboration. 1927 L. 78=99 I. C. 929 = 88 Cr. L. J. 193. 

18. The evidence that .accused was seen talking: to the deceased on the evening on 
which he disappeared is not sufficient corroboration. 3925 L. 600 = 88 1. C. 453 
«7L. L.J. 528. 

19. Stolen property being found in the possession of accused is a sufficient corrobora- 
tion. 26 Cr. L. J. 693=1925 L. 426=86 I. C. 69, 26 P. W. R. 1915 Cr. 

20. Where some common things were found at the search of accused’s house and some 
other things not mentioned in F. 1. R. along with a gun or sword, held it was 
not sufficient corroboration. 1923 L. 385=76 J. C. 716=25 Cr. L. J. 252. 

21. Discovery of blood in convict’s house and on bis finger nails and his suspicious 
conduct on the day of murder furnish an adequate corroboration. 1921 L. 392=4 
L. L. J. 405. 

22. The merits of the case, to decide which in favour of the bribegiver a Judge accepts 
are sufficient corroboration of the former, who is really an accomplice. 3 P. W. R. 
1919 Cr. 

23. Being found in the company of the approver shortly after the offence is very strong 
indication of the fellowship of crime. 21 P. W. R. 1917 Cr.=18 Cr. L. J. 8a2~4I 


24. Previous statement of an accomplice may mean corroboration. 2 P. R. 1917 
Cr. = 18 Cr. L. J. 29 = 36 I. C. 861, 35 M. 247, 26 B. 193. Coni. 35 U. 307 F. B. 

25. The confession of one of the prisoners cannot be used to corroborate the 
evidence of an accomplice against the others. 11 B. H. C. R. 196. 

26. The fact that accused tells lies is no corroboration of approver s story. 1935 A. 

162=1935 Cr.lC. 214. 

27. An identification of accused by witness maybe sufficient corroboration of approvers 
evidence for convicting him, but if the identification is not satisfactory sue 
corroboration is not sufficient. 1935 A. 162= 1935 Cr. C. 214. 

28. Evidence of accomplice can be used for corroborating the approver- 1935 Rang. 
491. 1931 Rang. 235 Rel. on. 

29. Recovery of ordinary clothes not bearing any special mark of identification is no 
corroboration. 1934 L. 525. 

30. Recovery of identifiable ornament is sufficient corroboration. 1934 L. 525. 
Discrepancy between evidence of approver and of witness. 

When there is a serious discrepancy between the evidence of appror^ 

witnesses it cannot be acted upon either as corroboration or by itself. 

Evidence. — ^\'filue of — . 

1. Accused sent up for trial .as accomplice, cannot be examined as witness. 12 P. 

1902 Cr., 21 P. R. 1904 Cr. 

2. A discharged accused is a competent witness. 16 B. 661. 

3. Evidence of accomplice is inadmissible against co-accused which is given asaccus-d 

person, 38 P. R. 1867 Cr., 12 P. If. 1902. 

4. Evidence of an accomplice requires corroboration. 1930 A. 29 = 1 20 I. C. 257, 1930 
.\. 740. 1929 L. 850, 1921, P. 406, 1920 P. C. 15. 

5. CiifiM’-ji i-nVacitin? CO aciuisJ rsimrii carrabjritioa if CO accused is to^cM- 
rictsloiit. 1933 pj*, 355=125 I. C. 333 = 31 Cr. L. J. 472, 33 C. 559, IS D- 
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66, 38 B. 156. 1924 0. 65. 

6. S. 114, ill. (6), provides that a Court may presume that the_ evidence of an accom- 
pl'ce is unworthy of credit unless corroborated. “May ’ is not “must” and no 
Court can make it must. 1929 C. 822=1929 Cr. C. 669. 

7. The evidence of an accomplice must be received with suspicion, although he allows 

himself to be convicted on it. 1928 C. 233. 

8. The rule of caution that an accomplice’s testimony should be corroborated is now 

regarded as a rule of law. 1927 L. 581 =23 Cr. L. J. 625. 

9. Court should exercise judicial discretion in considering whether an accaraplice is or 
is not worthv of credit. 8 P.-it. 235=1928 Pat. 630=9 P. L. T. 672=113 
I. C. 329. 

10. The evidence of an approver is open to grave suspicion. 52 I. C. 49. 

11. It IS unsafe to act on the uncorroborated evidence of an accomplice even though he 
is a mere relative of the accused. 19 P. L. R. 1911. 

12. Provisions of S. 133 and S. 1 14 (b) amount to a direction to all Judges and magis- 
trates that a fact cannot be held proved within the meaning of S. 3 if the witness 
is unreliable. All accomplices are not unreliable. 14 Cr. L. J. 262=19 I. C. 534. 

13. An approver is a man of the louest character ivho wants to s.ive his skin by throw- 
ing his friends and associates to wolves His evidence must be received with 
caution. He can easily substitute an innocent Person for the real offender. 1931 
L. 408=132 1 C, 185 = 32 Cr. L. J. 818 

14. Where in the case of conspimcy to commit .in offence under U. P. Excise Act, the 
accomplice nas first put on trial and later on examined against tlie principal 
accused, held, that his statement is not inadmissible m evidence. 1932 A. 73 = 137 
I. C. 73=33 Cr. L. J. 373 

15. Approver’s st.itement IS subject to suspicion but of great \Mlue in certain cases. 

1935 A. 477. 

16. If there is any fear in the mind of approver that failure to establish the case for 
prosecution will resuh in his own prosecution, it is not likch to lead to truthful evi- 
dence being given. 1935 C. 473 = 157 I C. 810 = 36 Cr. L. J. 1248. 

17. Wife was consenting party to her husband's murder. Her evidence is that of 
accomplice and requires corroboration. 1934 L 171, 20 I*. li. 1919 Rel. on. 

18. If approver was examined last of all and the Counsel uas un-ahle to question 
corroborative witnesses properh. the opinion of assessor looses much value. 
1934 L. 171. 

19. If the appover IS f.alselv implicating Ino persons and is adilmg accuvalion against 
others u Inch he never made in his first statement, the eTect of his testimony i» 
wc.akened. 1933 A. 31 = 55 \. 91. 

20. Accomplice is unworlhi of credit 

(<i) because he is hkeh to snear f.ilseh in order to sliift the guilt from himself J 
(6) because, as participator n the crime, he is an inminral person ; 

(c) because he gives his evidence under the pronii«-<* of pardon cr in expectation 
of implied pardon This hope nould lead him to f.avour the prosecutio-a. 

14 H. 115. 

21. Confession of .an a'vamp}i'*e to J’ahf- dung b-fore tr’iJ. enminatiog hin's^lf and 

others isrelev.int under S 32 '5' I. 54 j, Cr. 1.. J. I30«. 

8. Not given pardon under S. 337, Cr. P. C. 

An accomplice «houM l»e granteJ parJn cr tie ea-e «*—_’! I- sutldriT-n against 
him ur der S 4‘'4. Cr T C IVJicr lave ra ri/1 ? '.‘'t to c'.irg*- ye-rs'— t 
svh'sm there is ente-ce l«^ar'e t! rr ju rr ! •"i n r I’yJS I’.l‘‘'> = 37 

Bom. 1,. I\. ITu. 

9 . Retracted confession. — S.-.- Confessor — ■'>. 

]. .\ retrartei ra-.Vs? aa -s nv a*ia - • -t • > .j?- fr a canT.rt on cf eo-aeeuse3. 
ahhaujhaim'ssWetacr.ieateaeimsttm. Il4 1. C. 771 =3 3 Cr. L. J. 3CO. 
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2. A retracted confession is not the testimony of an accomplice within the raeaninj o! 
S. 133. Very fullest corroboration is necessary, far more tlian would be demanded 
for the sworn testimony of an accomplice. 1925 C. 405=84 I. C. 712=26 Cr. L I. 
360, 28 C. 689, 38 C. 559. 

3. A retracted statement of an approver is admissible against an accused person. 61 

I. C. 528 = 22 Cr. L. J. 400. 

4. As a matter of prudence no conviction should be based upon a retracted confession. 
22 Cr. L. 3. 200. 

5. If an accused is tendered pardon and it is subsequently withdrawn, such accused 
should not be jointly tried with other accused. 1935 Oiidh 226=35 Cr. L. J. 889. 

ACCOUNT. Sea Breach of Trust. — falsi6::atioa of account. 

ACCOUNTANT.- — Sec Breach of trust — S. 

ACCUSATION. 

Accusation is the format charging of a man with anj* crime. Whariens Laxo 
Lexicon. P, 21. 

ACCUSED.— 

— 1. Absence, absconding, admission, conduct, identification, etc. etc., of—. 

Sec underthese Headings. 

— 2. Association with co-accused. 

1. Mere association of an accused with his co-accused is not sufficient to have con- 
viction, when it is found that he was not aware exactly about their activities, 
though his association raises a strong suspicion of his guilt. 99 1. C. 1Q09~27 
P. L. R. 441’* 28 Cr. L. J. 209. 

2. No inference of complicity in crime can be drawn from the fact of friendship 
between accused who are co-villagers. 1922 Pat. 88. 

3. Where persons from long distances are found in the company of dacoits who were 
making preparations for dacoUy and ate unable to account for their presence, the 
inference that they belonged to the party is Inevitable. 1933 Oudh 53**34 
Cr. JL;. JO], 

4. Casual association with horgl.irs is no proof of association in burglary, 

Sind 159. 

3. Definition of^ — S- 4, Cr. P. C. 

1. A person over whom magistrate exercises iiirisdlction is an accused. 23 C. 493, 
IGB. G61, 15P. R. 1900, 24 P. K. 1903, 21 P. R. 1904, 42 P. K. 1905«13I 
I’. L. R. 1005. 

2. A person proceeded against under S. 110, Cr. P. C. is not an accused within the 
meaning of S. 437, Cr. V. C. 27 C. GG2, 35 133 contra 2l A. I07, 24 A. 148. 

3. It includes persons required to furnish security for good behaviour, 24 P. R. 1903, 

33 P. K. 1905. See 6 P. R. 1911, 5 P. U. 1914, 42 P, R. 1905. 

4. .\ person charged with an infringement of the law (or which he is li.tble to !>« 
punished is an accusrJ. 41 C. L. J. 357, 4l C. I,. J. 479. 
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5. Interview with. See Interview. 

6. Liability of. Sec Explanation, S. 34, I, P. C. 

Accused is not liable to account for his whereabouts at the time of occurrence 
10 C. 970, 

7. Maries of injuries on, — See Marks of injur}’. 

8. Not taking part in the trial. 

1. If accused is not taking part in the trial, he cannot say the court omitted to follow 
such and such procedure, unless he can produce clear evidence about such omis- 
sion. 129 I. C. 160 = 1931 Oudh 73=32 Cr. L. J. 330=1931 Cr. C. 129. 

2. If the accused who was not t.aking part in the proceeding afterwards asked court 
to recall Viilnesscs for cross-examination but refused to cross-examine them as he 
could not get copies of statements and cited them as defence witnesses. The court 
cannot refuse to recall them, 1931 L. 186=134 I. C. 580=32 Cr. L. J, 1202. 

9. Right of. 

1. To be defended by pleader. S. 340 Cr. P. C., 15 P. R. 1900 Cr. 47 A. 147. 

2. To be heard by counsel or agent in appeal. 31 P. R. 1870 Cr., 59 P. L. R. 1900. 

3. To put forward any defence open to him, technical or otherwise and to have the 
court’s judgment on it. 18 C. \V. N. 498, 41 C. 350. 

4. To have prosecution witnesses cross-examined after charge. 11 P. R. 1914 Cr. ’ 
72 I. C. 371. Sec Cross-e.xammation. 

5. To cross-examine prosecution witness called as defence witness. 28 C. 594, 65 
I. C. 768, 47 A. 147, 1925 P. 696=92 I. C. 865. 

6. To produce defence after cliarge in warrant case. 28 P. R. 1884 Cr., 15 P. R. 
1887 Cr. Sea Defence witnesses. 

7. To be acquitted m summons cases for absence of the complainant. S. 247, Cr. P. C. 

7 M. 213, 49 M. 883. Sea Presence of complainant. 

8. To hare the benefit of doubt. 5 L. L. J. 317, 33 P. W. R. 1911 Cr., 1922 L. 28, 
46 I. C. 145. Sec Benefit of doubt. 

9. To have copies of statements of witnesses made before police. 54 C. 307, 
30 M. 466. See Statement to police. 

10. To cross-examine Witnesses for the co-accused, making statements against him. 

21 C. 401. Sec Cross-examination. 

11. To have copies of all documents which he asks 101 I. C. 495=1927 M. 512 = 52 

M. L. J. 601 = 25 M. L. \V. 599=28 Cr. L. J. 463 = 101 I. C. 495 = 30 M. 466. 

12 To have the case tried by another magistrate, if the magistrate takes cognizance of 
offence under S. 190 (1) (C). 92 I. C. 741, 1926 L. 627 = 96 I. C. 989. 

13. Omission to inform the accused of his right under S. 191, Cr. P. C. invalidates the 
conviction. 13 P. R, 1898 Cr., 28 A. 212. 

14. To demand a de uovo trial on the transfer of magistrate. 3 P. R. 1903 Cr. 

2 L, 115. See De novo trial. 

15. To have the case stayed m order to apply for transfer. 29 C. 211, 35 M. 701. 

16 The court cannot make an accused confess the guilt before any evidence is record- 
ed. 2 C. W. N. 702, 45 C. 557, 45 RI. 230, 35 RI. 397, 4 Pat. 327, 20 P. R. 1905. 

17. .Accused cannot be cross-examined. 10 C. 140. 

18. Accused not to be asked questions with the object of trapping him into some 

admission. 2 L. 130, 13 A. 35, 9 RI. 224, 21 C. 642, 6 C. 99. 1925 C. 587, 

51iC. 442. See Examination of accused. 

19. Accused cannot be examined for filling up gaps in prosecution evidence. 26 C. 

49. 27 RI. 238, 10 M. 121, 10 RI. 295, 91 I. C. 242, 61 I. C. 785, 1925. N. 403=91 
I. C. 242, 36 RI. 457. See Examination of accused. 

20. Accused cannot be e.xammed as witness. 12 P. R. 1902, 33 C. 1353, 25 RI. 61, 
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45 C. 720, 1923 A, 91, 3 K. 11. 1926 N. 426=95 I. C. 471. Ejccpt when the 
prosecution is withdrawn under S. 494. Cr. P. C. 25 B. 422. 

21. It is incumbent on the magistrate to examine the accused to explain away evidence 
against him. S. 342, Cr. P. C. 10 C. 140, 5 A. 253, 30 B. 421. 17 C. 930, 
23 C. 252. See Examination of accused. 

22. When 'accused is undefended, magistrate should cross-examine the witnesses* 
7 A. 160. Stfi? Cross-examination. 

23. Ko oath can be administered to accused. *45 C. 720, 10 B. 190. 

24. Accused is entitled to a copy of mcmor.indum of local inspection free of cost. 

S. 539 (B) Cr. P. C. See Local Inspection. 

25. Accused is entitled to adjournment if case is taken up after court hours. 1928 
P. 277=107 I. C. 827=9 P. L. T. 344=29 Cr. L. J. 299. 

26. .‘Vccused has a right to legal advice even in police investifation and to interview 
his counsel. 12 L. 211 = 1932 L. 13. See Remand. 

27. Accused is entitled to the supply of food and clothing from his house during 
police investigation and trial. 12 L. 211=1932 L. 13=32 Cr. L. J.I022. 

28. Accused has no right to argue a Kail application in person, although under special 
circumstances the permission can be given. 1931 A. 356=32 Cr. L. J. 1271. 

29. It IS the right of accused to insist that he should be tried by settled procedure. 
1934 A, 908 (920). 

10. Statement of. See Examination of accused — 28. 

1. Where the statement of accused are not recorded individually but collectively pro- 
ceedings are vitiated. 6 L. 554=1926 L. 155. 1924 L. 84 Ref. 

2. Accused need not speak the truth and cannot be pinned down to any statement. 
1924 L. 733=81 1. C. 717=6 L. L. J. 575=25 Cr. L. J. 1005. 

3. Contradictory statement of accused may be taken into consideration against him. 
45 A. 166=1923 A, 90=71 I. C. 54 = 24 Cr. L. J. 6. 

4. No inference of guilt can be necessarily drawn from the erroneous or a false state- 
ment made by the accused. 22 Cr. L. J. 595. 

5. Evidence recorded after the statement of the accused without further explanatioi 
from him, cannot be taken into accoxmt. 1927 L. 916=29 Cr. L. J. 11. 

6. Cans in prosecution cannot be filled by the statement of accused. 9 Pat. 504= 
1930 Pat. 498=11 P. L. T. 706, 120 I. C. 95, 26 C. 49. 27 M. 238. 

7. If accused makes a statement confessing his guilt, before any evidence is recorded, 
such a statement cannot be used against him. 45 C. 557, 45 M. 230, 35 M. 397, 

4 Pat 536, 1928 L, 724 = 110 I. C. 329 = 29 Cr. L. J. 697. 

8. If their is no convincing evidence, court cannot supplement the prosecution evi- 
dence by selecting some portions of his statement and rejecting the rest. 31 
313=1929 A. 1=26 A. L. J. 1334=113 I. C. 213 = 30 Cr. L. J. 101. 

9. If after the examination of accused, further witnesses for the prosecution are 
examined, the omission to further examine the accused vitiates the trial. 50 
34, 7 L. 564, 49 C. 1075. 

11. Taking writing from — for comparison. — S. 73 Evidence Act. 

Presiding Judge can take writing from accused for^the purpose of cotnp.irison. ^ 
Evideuce Act, applies to accu'ted person. 1935 C. 308= 1932 B. 406—56 B. 

33 Cr. L. J. 666 and 192+ Ihang. 115=26 Cr. L. J. lOS Rcl. on. 54 C. 237=J7-/ 

C. 17 = 99 I C. 227 Kef. 

12. V/ho is— 

.\n accused person means a person over whom the magistrate or other court is exer 
clstng jurjdKtio.n. 16 B. 661, 33 C. 1353, 1935 C. 186 = 37 V. L. K. 179. 

ACONITE.— Sf«5 I’oison— 1. 

ABRASIONS.— Sjtf Wound— i—i 9 . 
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anonymous letter.— S ire Criminal intimidation — 1, 

ADVERTISING BY COUNSEL . — See Legal Practitioners Act, S. 13". 

ADMONITION . — See First offender.— 1. 

ANIMALS .—See Identification of animal. Mischief — 2+, biting by dog. 
ACQUAINTANCE . — See Association. 

1. With co-accused. 

No inference of complicity in crime can be drawn from the fact that accused are 
friends, when they are co-Tillagers. 1922 Pat. 88. 

— 2. With Magistrate. — ScciTransfer (Grounds) — 3. 

ACQUITTAL 

1 After withdrawal of case. — See Withdrawal. — 1 

2. Appeal against. S. 417, Cr. P. C, 

1. High Court cannot entertain appeal against acquittal except at the instance of 
Local Government. 14 M. 363, 85 I. C. 356, 22 C. 164, 19 P. W. R. 55, 3 B. 150. 

2. Right to appeal cannot be taken away from the Government. 43 P. R. 1917 Cr. 

3. Power to appeal should be sparingly used. 21 B. L. R. 1054, 81 I. C. 306, 26 B. 
L. R. 113, 32 I. C. 683. 

(а) When there has been miscarriage of justice. 22 C. 164, 1922 C. 539, 10 P. R. 

1897 Cr., 10 P. R. 1911, 4 A. 148, 10 M. 127. 

(б) Or gross error of judgment. 7 P. R. 1904, 25 P. R. 1918, 1927 L. 549 = 102 

I. C. 492, 29 P. R 1885, 21 A. 122, 29 P. W. R 1918 Cr., 32 A. 451, 45 A. 
250, 49 I. C. 604. 

(c) Or hen It IS highly probable that the appeal will end in conviction. 12 P. W. 
R. 1919 Cr., 30 P. \V. R. 1918, Cr. 29 P. R. 1885 Cr. 

4. A private person cannot present an appeal against acquittal nor apply m revision. 
42 M. 109, 7 C, 447, 14 M. 363, 4 R. 471 23 C. 975. 49 C. 612, Co«<. 71 

I. C. 602. 

5. District Magistrate or Sessions Judge can refer such case to the High Court. 
1932 L. 163=72 I. C. 593, 42 M. 109. 

6. High Court will not interfere unless judgment is wronger preverse and without 

jurisdiction and based on obvious errors in procedure. 67 I. C. 506=23 Cr. L. 

J. 410 = 1923 Pat. 119, 1927 L. 178 = 99 I. C. 87, 22 I. C. 73b=18 C. W. N. 660. 

7. Or where question is of public interest. 84 I. C. 641=1923 L. 601=6 L. 
L. J. 50. 

S. Or if it IS clearly ^rong in evidence and unreasonable. 1927 L. 549 = 102 I. C. 

492, 15 P, R. 1916, 26 P. \Y. R 1913 = 328 P. L. R 1913 = 14 Cr. L. J. 525. 

9. There is no distinction in procedure governing an .appc.nl from acquittal and an 
appeal from .a conviction. 54 I. C. 161, 20 A. 459, 19 B 51, 11 I. C. 6I7, 21 
B. L. R. 1054, 26 B. L. R 113, 12 P. R, 1913, 81 I C. 30‘>=l924 B. 335, 1927 

B. 501, 32 I. C. 137, 1931 A. 712=32 Cr. L. J. 1U73. See 1931 L. 465. 

10. The onus IS on the appellant, iic, Oovernment. 47 \.30o=l925 315 = 861. 

C. 52 = 2u Cr. L. J 676 = 23 A. L. J. 25.97 I. C. 44. 

11. .\ppe.al in petty cases is not proper. 15 P. R. Cr , 14 P R. 1911, 1923 L. 339 = 

96 I. C. 869. 1922 L 52, 1925 L. 439 = 90 I. C. 294 4 3 P R. 1917. 

14 Legal Remembrancer appointed b> Goa-t. can file an appeal against acquittal. 46 C, 
534. Sct.4lC. 425. 

13. Private applicants or police can move District Magistrate for filing the appeal. 1923 
L. 163 = 72 1. C. 593 = 24 Cr. L. J. 433. 

14. Kvidence should be too strong to l*e rejected before High Court will interfere. 12 P 
W. R. 1910. 7 P. K. 1904 Cr., 25 P. R. 1*^1" Cr., 4'j 1. C. 4*4 = 30 P. W. R. 1918." 

It IS imm.atcrul that the appelhte Court might Ijve arrived at a dif-rent concJusio-i 
if it had tncxl th.c accused as a Court cf orinnal junsdictioa. 70 P. L. R 1915 = 44 
I. C. 179=19 P. \V, R. 1918. 3tj I. C 588. c7 I. C. 506=1923 P. 119. 
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wrongfully arresting and detaining him on a false charge), the Code does not permit the court 

cancel the judgment of acquittal on proof of fraud and restore the case to the file. 38 M. 10^ 

5. Discharge from custody on"— 

A prisoner is entitled to be discharged from custody immediately on judgment of acqui 
tal being pronounced, and no formal warrant is necessary. His further detention 
illegal, if there is no charge pending against him. 5 M. H. C. R. App. 2. 

6. Grounds of. 

1. If F. I. R. falsifies the complaint, accused should be acquitted. 224 P. L. R. 1911. 

2. If court had no jurisdiction, verdict of acquittal is bad in law. 45 A. 226. 

3. If there is a reasonable doubt of guilt, there should be an acquital. 15 P. R. 1909. 

4. If prosecution fails to prove its case accused is to be acquitted. 1926 P. 5. 

5. If the approver’s evidence is unreliable and identification of accused is doubtful, 1' 
should be acquitted. 113 I. C. 73 = 30 Cr. L. J. 57. 

6. If the agent who filed complaint on behalf of his master has compromised the cas< 
accused should be acquitted. 1924 A. 778=83 I. C. 658. 

7. If there is no clear finding about the time of occurrence and prosecution evidence i 
vague, accused should be acquitted. 1922 Pat. 88. 

8. If the prosecution is false, accused is entitled to .acquittal whether the defence of tlv 
accused is false or true. 1921 C. 531=*65 I. C. 1004. 

7. Reference to High Court against. — Sec Reference. 

8. Remarks against accused while acquitting. ^ 

A court while accused is acquitted should be scrupulously careful not to go ^yond th( 
implications of evidence and rem.ark that accused has escaped the clutches o laa 
1930 M. W. N. 1253. 

9. Revision against — . See Revision — 2. 

ACT Sc(j Illegal omission. 

Act endangering Personal safety. — Sec Rash and negligent act. — 1. 

ACTS DONE IN FURTHERANCE OF COMMON INTENTION. S. 31, I. P. C. 

1. Acquittal of some of the accused. 

If some accused w’ere acquitted under Ss. 467»l93-34, I. P. C. and the rest were convicted 
under Ss, 467-193, the conviction is invalid. 5S C. 822 — 1931 C. 625. 

2. Applicability of S. 34. 

1. S, 34 dot. not .iTOlv to S. 304. Pari 2. I. P. C. !925 C. 913 = 86 I. C. 473 = 23 Cr. 


Acl^ done in I'lirllicrnticc o/ Contntoti Intention — (co«/«M 

9. On a charge under S^. 304-149, a conviction under S':. 304-34 is legal. 1934 M. 565, 
54 M. 25, 1929 Tat. 11, 52 C. 197, 47 M. 746 and 49 H. 84 Foil. 

10. S. 34 does not apply to sudden quarrels. 1935 IVsh. 41 = 1935 Cr. C. 250. 

11. Absence of specific mention in the charge sheet docs not make conviction invalid, if 
no failure of justice is occasioned. 1934 L. 227= 151 I. C. 741. 

3. Constructive responsibility. 

1. A court is not to presume that every person nho is proved to have been present in a 
riot at any time or to hare joined it at any stage during its activities is in lav, guilty 
of every act committed by it from Iwpinning to end, 1923 M, 369. 

2. If there IS renewal of activities of a riotous mob after one hour, it must be shown 
that they were present during the second not or that the second not was a continua- 
tion of and a likely result of the first. 73 I. C. 147= 1923 M. 369 = 24 Cr. L. J, 531. 

3. Because a person is an imporLant personage among the riotors he cannot be held 
responsible for all that his comrades did in the course of not. 1923 M. 369. 

4. If there was no common intention to cause hurt and the fatal blow was an unpreme- 
ditated act springing from his mind alone, then tJie other persons who may have 
struck a blow or two are not liable constructively of murder. 12 L. 442, 

5. Where several accused of whom B and M were two, invaded the compound of L 

with a View to insult females h\ wav of retaliation and were armed with sandasas 
and one of them struck the blow and killed D. Held that in order to marke B and 
M equalh liable for murder, it must be proved that both of them struck the deceased. 
They were liable under Ss. 325-109. I. P. C., 24 P. R, 1919 Cr.. 41 C 1072 21 
P. R. 1919 Cr. ■ ^ 

6. Accused incited others to cut deceased and he was cm resulting m death. Held he 

was guilty under Ss. 302-34. 1933 Rang. 236, 1925 P. C, 1. 

7. Fatal injury was caused bv some of the accused m a sudden fight. The author of 
injuries was not known. All accused should not be convicted unless S. 34 aouliea. 
1933 L. 865. 

4. Criminal act. 

1. A criminal act means that unity of criminal behaviour which results in something for 
which an individual would be punishable if it were all done by himself alone, that is, 
in a criminal offence. 27 Bom. L. R. 148, 27 Cr. L J. 827, 52 C. 197 overruling 
41 C. 1072 and 50 C. 41. 

2. “ Criminal act dons by several persons ” includes the case of number of persons 
acting together for a common object and each doing some act in furtherance of the 
final result, when various acts make up the final act. 192+ C. 257=81 I. C. 353. 

5. Deadly weapon carried by some — 

1. Where one or more members of an assembly carries deadly weapon and where the 
carrying of a deadlv weapon is in prosecution of common obiect the others are liable 
under S. 148 or S.'l49. 1926 M. 741 = 96 I. C. 158=27 Cr.L.J. 894, 22 C. 276 Expl. 

2. If one of the parly of dacoits carries a deadly weapon it cannot be said that it would 
increase the gravity of the offence in the case of his associates who were not similar- 
ly armed. 1927 L. 149 = 99 I. C 49, 1923 L. 104 foil 16 P. R. 1901 and 15 P. R. 
1901 not foil. 52 B. 168, 98 I. C. 181. 

3. If a deadly weapon IS carried Without the knowledge of the other members of the 

assembly for the private ends of a particular individual, the other persons would not 
be guilty under S. 148. 27 Cr. L J. 894=95 I. C. 158. 

4. S. 3+ does not apply t3 dacoits who had no weapons. 130 I. C. 267 = 1931 P. 49. 

5. When the common intention is to cause grievous hurt and blow on the head is given 
with chhavi by one accused, causing death, the accused are guilty under Ss. 326-34. 
1935 L. 97. 

6. Distinction between common object or common intention under S. 34. 

1. The object of an assembly as a whole miy not be the same as the intention which 
several persons may have when in pursuance of that intention they perform a 



Acts ftcncin Vurthcrancc of Cotmnou hiicnUau^-^icotiid,) 

IS, Where n riffh{m rcspoti«?e to a cMcnjfc rc<oh'e«? jtseff mlo two smpic combats 
the principle of joint rcsponsibUily under S. 34 docs not apply. 1930 L. 485. 

19. In ease of joint assault, the accused arc responsible for the injuries to the extent 
to which they had common iiUcntton to cause those injuries. 61 I. C. 522. 

20. Where gric%'Ous luirt is caused in furtherance of common intention, all are guilty under 
S. 325 but one man cannot be convicted under S. 326.—30 Cr, L. J, 167. 

21. If grievous hurt is the result of the aggregate of several simple injuries caused by 
accused they arc guilty under S. 325 rc.ad with S. 34. 133 I. C. 455. 

22. Where a number of persons armed with dtn:{^s and chhavh's go to forcibly 
carry off girl, all arc guilty of grievous hurt if it is caused to the friends or 
relatives of the girl m aUempling to s.irc her. 1925 L. 565=88 I. C. 273. 

23. Where all accused (mme on the spot armed before murder is completed and 
the murder is a pre»arrangcd one and the accused has p.irt assigned to him 
beforehand such as keeping away the intruders, it is no defence that he did not 
give any blow, nor his presence can be considered accidental. 1930 Pat. 545= 
II Pat. L. T. 787 = 32 Cr. L. J. 66=128 I. C. 114, 52 C. I. 197. 

24. In absence of common intention none of them c.in be guilty of murder, unless 
It IS proved that he actually struck the fat.al blow. 1930 Sind 99=120 I. C. 
520=31 Cr. L. J. 117=24 S. L. R.= 1930 Cr. C. 282. 

25. A murderer of a person who ran away from the scene of robbery cannot be said to be 
in furtherance of common intention. 1929 L. 338 = 115 I. C. 1. 


26. 


27. 


2S. 


29. 


35. 


3u, 


Four persons went to the house with the common intention to rob and if necesKi^ 
to kill any person resisting or raising alarm, they are a!) guilty if death is so caused. 
1927 L. 765=104 I. C. 630 = 28 P. L. R. 583. 89 I. C. 719. 

If the common intention is to give thrashing and one of the accused gives spear 
blow, others are not liable. 86 I. C. 150 = 26 Cr. L. J. 710. 

Where four persons armed with deadly weapons pursued and killed a man, all 
are guilty of murder. 1924 L. 415=69 I. C. 449. 

If a man joins another to assault a person, even though the original 
may be to cause harmless injuries and he sees bis companion causing death, he 
guilty under S. 304 read with S. 34 if he does not interfere with the action or assist 
the deceased. 1929 P. 65=114 1. C. 222=30 Cr. L. J. 276. 

Several persons assaulted A with cliluivis, on o. quarrel over 

died of injuries. It was not cert.mn as to who caused the fatal blow, net , 

are guilty under S. 326 read with S. 34, 1924 L. 216= 24 Cr. L. J.401. 

If five men assaulted at one and Kime time, each of them seeing that the other 
four are assaulting also, they may’ be regarded as having common intention 
the victim of the assault, though impulse to assault may’ have arisen tndepen 
1931 Rang. 321 = 1931 Cr. C. 1007. 


If there was no common intention to cause hurt and the 

..... not liable although they gave some blows as wen- 


unpremeditated act, others are 
12 L. 422=1931 L. 749=134 I. C. 793 


= 3JCr. L.J. 1319. 


Where all accused joined in beating the deceased to death mercilessly , 
shown who inflicted the fiital blow the .accused may be sentenced to tran p 
for hfe. 1932 L. 189=137 I. C. 282=33 P. L. R. I. 

Wiiether an .act is done m furtherance of common intention J® 

it can be inferred from the circumstioces. 1935 Rang. i^ang- 


1925 P. C. 1.= 52 C. 197, 1931 Rang- 
146 I. C. 392, 45 B. 8+ 


SSI. 192+ C. 257=25 Cr. L.J. SI7 U'. B), 

1 = 32 Cr. L. ]. 495, 1933 K-nne. 236=35 Cr. L. J. 41 
- 1924 B. 502, 55 607=1933 52S Kel. on. 

I 'V'> pt-r'-ons ifiahinf? concerted attack on deceased are both ^^^ 774 ^ 

not priMcd that one of then struck any blow. 1933 L. 313--34 Cr. C. J. 

her,, the r,minii>n icilention waS to commit robbery but one of the 
ehf df-rf.i^cd licJil. others were constrnciirely guilty under ^ Ky 

lyiS I’.Ci I oli Jl p. U. 1919. 52 f. C. 395 and 41 C. 1072 cn.'erruled Pi 
1925 1>. C. 1. 


Acts done ill Furtherance of Common Infcntion-^couctd.) 

' 37. When two or more persons set on another with hatchet and daiigs, S. 34 applies. 
1933 L. 927 = 34 Cr.L.J. 911. 

38. Accused attacked with lathis a person on inimical term with them, as soon as they 
saw him, S. 34 applies. 1936 A. 437, 35 A. 560 Ref. 9 A. L. J. 180 and 1931 
L. 523 not foil. 

10. Killing while retreating. 

Two persons went armed with guns to commit robbery. Large number of shots were 
fired by them while retreating and trying to escape. One of the pursuers was killed 
by a shot from one of them. Held, that the other was guilty under S. 302 read 
with Ss. 34 and 114. 1934 C. 10=61 C. 190. 

1 1. Presence at the occurrence. — Liability. See abetment 36. S. 114 I. P. C. 

1. The mere presence of a person on an unlawful occasion does not raise a presumption 
of that person's complicity in an offence then committed. 14 B. 115, 1923 M. W. N. 
104=1923 M. 369 (2)=73 I. C. 147=24 Cr. L. J. 531. 

2. A man is not liable if present at the scene, if he takes no part m it and does not act 
in concert with the offenders, merely because he did not ende.avour to prevent it or to 
apprehend the felon. (1866) 5 W. R. (Cr.) 45. 

3. When four persons .are present at the commission of murder all are guilty even if two 
of them are alleged to have taken no part m it. 52 C. 197=1925 P. C. 1, 1929 
L. 338 = 30 Cr. L. J. 385=115 I. C. 1. 

4. Where both master and serv.ant were present at the s.ile of ganja in contravention of 
the terms of license and servant received the money, he uas (juilty by operation of 

S. 34. 29 C. 496. 

5. Where all accused came on the spot armed before murder is completed and it was a 
pre-arranged murder and the .accused was appointed to keep off tlie intruders, he 
cannot plead that he is not liable .as he did not strike the blow on the deceased. IIis 
presence cannot be considered accidental. 1930 P. 545 = 32 Cr. L. J. 66. 

6. When three men fired at the postmaster but there ^\ere only ti\o rounds, all are 
guilty of murder. 52 C. 197, 29 C 495, 35 C. 693, 35 ,\. 329, 21 C. 263, 41 C. 154, 

7. Where four persons took out a woman with the intention or knowledge that one of 
them should kill her, all are guilty if she is killed b> one. 1 927 Sind 85. 

8. Persons who are present at the murder and thereby give moral support to it are 
equally guilty ns the murderers. 47 A. 276= 1925 .\. 185 = 85 I.C. 130 = 20 Cr. L.J. 450. 

9. Where tlie only evidence against the .accused was that the\ were found ne.ar the sceen 
of occurrence and there was no evidence that thes consp-red to kill the deceased, 
the> were not guilt>. 1932 L. 254 ( 2l~ 137 I C. f>5, 1934 L. hJ3 

10. Where one of tlie accusetl is pre«!ent wnen the fatal Mow is struck and shares with the 
others the intention to cause death, he can l>e convictetl of murder, ri H.ang. 603. 

11. .\rcused was charged with murder He came to the spot armed with Itilht but did not 

gi cc blow although otliers killed the d«w“e.a'-et| Held, he could l>e conMCted under 
Ss 325-109. 132 1 C 52** 32 0 L I l*i31 Oudh 274 

12 Series of acts. 

1. S. 34 rniitciiiphtes series nf .iris done |t% srver.il persons. «r>nie b\ one of thov* per. 

sons .ind s<uue b% other^. but all in i»ir‘i_inre of cuinmoa intrrilioo. .Ml ivilj f.. 
»>*iu.all> InMe. l'<35 t 52 ’» - Jo 7 I. t . 3*. ( r L. J. 1 22". 52 C. 197 fdl. 

2. \\ firre the .icrused wf' > w.is m coTj\in» of o'heri wt o f_id f rr«l 5-ots 4! J ro; tr)- to 

run aw.ix ,.r p'cverit h's c.''vjvirjo.*> Iri'o d-Tf,.. ,I I u! wa»««-r;i { utti'-g f :5 hj.~d in 
the Mlt w I'.ete l.u .1 d i, ► « t.» wou' J th' •’e vere lurri.'d 1 f!, jje'i.le 

was gvh. . 4 mi-T.’rr !'l e t'ls rx-'-'pj' Is»i5 C. ?2' - 157 l'> Cr ll J 

UVd. 52t 1^7 (..q •" 

ACTS DONE IN PROSECUTION OF COMMON OBJECT.-i?. 

I'nlawfi'l a'se-.l b. 

ADDITIONAL DISTRICT MAGISTRATE.-*;.*: 1> -Trir. 

ADDITIONAL EVIDENCE.--. 424 Cr J*. V. S.v 3 
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Admission — (contd.) 

accused, on Ins on'/i behalf in ex(nidi£ion proceeding's, ts an 


admission by an accused and is admissible under s/2]/ 
96/£=1929 Sind 15. 


112 1. C. 50=29 Cr. 1.]. 


13 . 


3 +. 


12. Sfcitraent of abused on 0.->th at Coroners inquest is admissible at his trial. 50 B. 
m-1926 B. 151 = 28 Bom. L. R. 111 = 93 I. C. 690=27 Cr. L. J. 466. 

An accused in a criminal proceeding cannot be deemed to have admitted anv fact not 
denied by him m such proceeding. 41 C. 173. 

When it is proved that accused soon after the occurrence made a statement menminat* 
mg imself, the reasonable inference is that it avas true representation of actual facts 
m the absence of rebutting evidence. 26 I. C. 654 = 16 Cr. L. J. 63. 

15. When the accused admitted that he obstructed the road under mistake v,-ithout admitt- 
mg that danger or injury was caused to any person, he cannot be convicted under 

S. 263. I. P. C. 1925 L. 153=81 I. C. 195 = 35 Cr. L. J. 707. 

16. The statement made by an accused, although it may amount to an admission in his 
favour, is relevant otherwise than an admission as negativing any inference of gutit 
winch may bs drawn against him in consequence of his silence when he was appre- 
hended. S. 21, Cl. (tji). Evidence Act. 1935 Smd 145 (165). 

3. By conduct. 

1. A statement may be made otherwise than byword of mouth or writing. 1936 Kang. Il2. 

2. Such a statennent can hardly be called as an oral or documentary statement. 1931 At 
9 = 32 Cr, L. J. 1006. 

4. By Pleader. 

1. A pleader can admit facts, so as to dispense with the necessity of further proof in a 
criminal case at the appellate stage. 52 B. 686= 1928 B. 241 = 112 I. C. 110. 

2. Court can act on the plea of guilt by pleader, if the person.il attendance of accused is 
dispensed with under S. 205. 50 B. 250= 1936 B. 218= 27 Cr. L. J. 440. 

3. Where in an Excise case the Excise Analyst was not produced and only his report waj 
admitted, the Sessions Judge on appeal wanted to call him as witness under S. 42 
Cr. P. C. but the pleader admitted that the report was correct and the parcel confaine 
cocain, held, that even if the admission could not legally be acted upon, tbeiiregulanty 
was curable under S. 537, Cr. P. C. 52 B. 686= 1928 B. 241. 

5. By witness. 

1. Statement of a person to police before he is charged for an offence is an admission and 
is admissible against him. 1928 Pat. 473= ! Il I. C. 721 = 29 Cr. L.J.9I3.- 

2. Before an admission can \k used ag.amst a parly, it must bs put to hmi^andan 
opportunity afiorded to him to explain if it is capable of explanation. 31 P. C. I • 
243=1930 L. 991 =123 I. C. 278=11 L. 410= 12 L. J. 161. 

3. If the admission is not put to the party making it under S. 145, 1-^'dence .\ct, the 
admission is not legal evidence and cannot be used against the party making it. 

L. 095, 1915 P. C. 7, 21 C. W. N. 280. Uef, 31 P. K. 1903 Diss. 

4. Admission in a civil suit about a document that it is genuine cannot !« rcgirded ns 
confession in the trial for forgery. 19i> C. 539= Cr. C. 194. 37 C. 467. 

6. Collectis'c. — By number of persons. 

.\dmlssion h\ six accused together i<* maduussihle unless witness c.in s.\y particul-ir word* 
of each aceuved. 6 L. 437=1925 U4IS=^90 I. 0^145=' 26 Cr. I,. J, 14S<i. 

7. Diftinction between confession 4nd*~. 

1. “Aih»isM.3n ijj.ade at an) lime bv a person charged w ith a erini'* st.ntin^' nr fUi-rcsUrC 
the inference th.at he cnmnmted that crure iv a i Art. 2!, 

16 V. U. if"'j Cr„ 21) V. It. P-'W Cr.. f> .3. i-ey f53'9 ; '' fh 3». M It. (jrj), 

» C'i^Us’n-nr danapic.* t-' tl c arru«.rd hi-ie 1,-ArifrUtn amount 

r fh J!. f.i, 

It. < jV Cr. i' i/5'5. 4! r. 4 J I. r. ir ^ Cr.. |«. U. 

J- 5 Cr. It. 3' r nr..**'-.; < .X. t 
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3. The tc<it is thnt if the prosecution relies on the truth of the statement, the statement 
would he confession ; otherwise, an admission. 1930 Sind 225 = 126 I. C. 449; 46 

11. 961 ; 41 C. 601 ; 1923 n. 65 - 24 Cr. L. J. 870 ; 1925 Sind 237=26 Cr. L. J. 778 ; 
1922 A. 24 = 23 Cr. L. J. 193. 

4. A report made hy accused to police wll be inadmissible if prosecution relies on the 
truth of it. 1933 L. 899. 

y • ■ ” ’ ’*o police IS given in evidence to show thnt he gave a 

• • ■ one given by him in court, the statement will be 

■: r. L. J. 530. 

6 The test IS whether statement as a whole suggests a necessary inference of guilt. If 
it does, it is confession. 7 A. 646 ; 16 P. R. 1886 Cr., 5 Bom. L. R. 312. 

8. To be accepted ns a whole. 

1 . When the only account of what happened on the night of murder is given by the 
accused himself, his admission in the statement must be accepted in its entirety and if 
it establishes an\ mitigating circumstance the accused should be given the benefit of it 
1930 L. 269=121 I. C. 178=31 Cr L. J. 226, 33 P L R. 287. 

2 Conviction cannot he on the partial admission of accused m defence. 1928 Oudh 373 

= 110 I C 795 = 29 Cr L. ] 763. 

3 Admission to be relied upon must be taken as a whole. 1930 P. C. 245=127 I. C. 

' 746, 1930 Oudh 370, 49 A. 707, 1932 C. 39= 134 I. C. 921, 60 I. C. 482, 5 I. C. 

340. 1923 Rang. 24 = 70 I. C. 911 * 

4. All the words of admission must be taken together even though they operate in favour 
of accused. 41 M. L. J. 525 = 71 I. C. 270. 

5. It is not permissible to pick out such portions of .admission as are favourable to one and 
to neglect the rest. 1923 Rang. 24 = 70 I. C. 911 ; 1927 A. 383=49 A. 707. 

6. Where the admission ts made subject to qualifications they must be considered. 1934 
M. 100= 150 I. C. 132 : 39 B. 399 ; 12 1. C. 246, 2 C. 341 (350). 

9. To Panchayat. — See Confession. — 10. 

10. To Police.—Sci! Confession to police officer — S 25, Evidence Act. 

11. To Villagers. 

AUbough evidence of admission of guilt to villagers is sufficient to justify a conviction, still 
the evidence that such an admisnon was made must be closely scrutinized. 1929 Oudh 272 
= 117 I. C. 737= Cr. L. J. 829. 

12. Vague. — 

In answer to a question put by Court to the accused \\hether three packets of cocaine 
were recovered from him, be replied that three packets were recovered from him but were 
left with him by one B. and that he did not know what these packets contained. Held, that 
statement does not amount to an admission that he had cocaine in his possession. 1924 A. 
198 = 83 I. C. 904=21 A. L. J. 869 = 26 Cr. L. J. 200. 6 L. 437=1925 L. 418. 

13. Value of, 

1. .\dmission is a statement suggesting an inference as to any fact in issue or relevant 

fact made by accused person. 16 F. R. 1886 Cr , 6 A. 509 (539), 6 B. 34, 14 B. 260, 

20 P. R. 1905. 

2. Admission by husband in the presence of witnesses that he kicked his wife, is 
sufficient. 8 \V. K. 29. 

3. Admission evpiained .away by the accused ison the same footing as retracted confes- 
sion and conviction cannot he on such admission. 1927 L. 549= 102 I. C. 492=29 
P. L. R. 313. 

4. In case of admission of guilt by the accused, the statement must be clearlv 

recorded. IS A. W. N. 1889. ^ 

5. A person is not entitled to give an undertaking to a criminal court to abstain 

from certain action and then file a cinl suit for declaration that that underfalrin^r 

was of no effect. 1925 A. 605 = 85 I. C. 586. 
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AdmiSMon to 1>G rrlircl uport mu«n>c talvPii s\n n wljnle. 1930 V, C. 245~P7 I C 
746, 1930 OudK 370, 49 A. 707, 1932 C. 39, M) I. C. 482. 

Or.ll confession ton tnnnhlfMc in yrlcvnn! and m.iv Iv* proved by testtmony of the 
nmiMitrntc. 1929 I-. 794** 1211. C. 497*"31 Cr. L. J. 269. 11 I’. H. I918Cr. 1925 
L. 53?=^ 27 Cr. L. J. 134«91 1. C. 806, 1022 M. 40. 


8. Adm-ssion under inducement by police i-s ifi.idmissiWe. 8 JS32 Cf. 

9. Adnu?*;ion is not ncrcs^nrily a confession. 16 1’. U. 1836 Cr. 

10. .\dtnissioti by an agent or ptLirdi.in of n minor al>out minor’s age is of little value. 
1923 U. 164'=71 1. C. 140. 


11. Conviction cannot lie on the partial admission of tlie accused in defence. 1928 

Oudh 373= 110 1. C, 795=29 Cr. K. J. 703. 

12. DifTerent men arc differently constituted, and some tliough innocent deliberately 
abscond or make a f.ilsc admission of guilt in tbe hope of escaping Tvitli a small punish- 
ment. 1030 Oudh 324*r j 26 I. C. 684=31 Cr. L. J. lO.Sl. 

13. .\diuissions by parties to a marriage is not sulTicicnt to prove marriage, 20 A. 166. 

14. Statement of 1 lonor.iry M.igistratc as to what accused'.s f.ither admitted or promised 
is inadmissible. 1935 Pcsb. 73. 

ADULTERATION. — -Of food .and drink. Ss. 272=273 f. I’. C. Sao Cheating. — 6. 

1. Sale of adulterated food wbich is not noxious Is no offence under S. 272. although it 
may be untler S. 420 or Municipal Act. 3 C. W. N. 66. 

2. To sell inferior food is not an oflencc. 15 1*. K. 1873. 


3. Adulteration with harmless ingredients is no offence. 12 B. R. 153. 

4. Mixing of vegetable oil with ghee is no offence. 7Cr. L. J.405. 

5. Person mixing pig's fat with ghee intending to sell the mixture as good or 

it th.it it will be sold as such is not guilty. 46 A. 94* 1924 .\. 21+ (1)®83 I. C. 1004. 

6. “Noxious as food" means unwholesome or injurious to health and not repugnant to 
one’s feelings. 46 A, 94=1924 A. 214, 12 C. W. N. 698. 

7. ^fixing of water with milk is no ofience. 1 Weir 2ZS, 1926 L, 49“*89 1. C. 961. 

8. Sale of grains or fodder unfit for horse to eat is no offence. .3 P. R. 1908 Cr. 

9. Selling W’heat with admixture of extraneous matter is no offence. 6 B. L. R. 520. 
Nor is the sale of grain in a closed pit. 28 A. 312=3 Cr. L. J. 203. 

10. Prosecution must prove that tbe accused had knowledge or reason to believe that the 
article sold was noxiousas food or drink. 3922 A. 273 (l) — 77 I. C. 1001. 

13. Toddy in w'hich germs hare germinated is noxious, 1 Weir 228. 

ADULTERY.— S. 497, I. F, C. 

1 . Abatement of — 

The death of husband does not necessarily put an end to a prosecution under fS. 497. 

4 L. 7=71 I. C. 77 = 24 Cr. L. J. 29, 4 M, H. C. Rv App. 55. 


2. Abetment of — 

Wife is not punishable as abettor. 36 P- R. 1881 Cr., 26 M. 463, 5 P. R- 1873. 

3. Applicability of S. 497 to Europeans. 

1. S. 497, I, P. C., applies to Europeans. 63 I. C. 238—22 Cr, L. J. 382. 

2. S. 61, Divorce Act, does not preclude public prosecutions under S. 497. 1928 U 

50=29 Cr. L,J.382. 

4. Attempt — 

1. Producing opportunity for sexual intercourse with a married woman is only a prepara 
tion and not attempt. 13 Bom. L. R. 1879 Cr. 

2. Absence of complaint by husband for attempt to commit adulter} i* 

4 X. L. J. 245. 
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Adultery — ( coutd.) 

3. Where a married woman went to visit a man but before adultery was committed she 
was takan away by the husband, the man was not guilty of attempt. 13 P. R. 1879 
Cr., 25 P. R. 1902 Cr. 

4. It is not sufficient to establish attempt that accused was ffound in a place where 
adultery might be committed or he was miuded to commit it. (1889) 1 Weir 569. 

5 Charge of — 

1. A charge of adultery alleging commission of offence between two dates is legal where 
it IS impossible in the circumstances of the case to assign particular date on which 
sexual intercourse took place. 41 C. 488. 

2. If the particular dates on which the offence is committed is not known, it is enougli 
to specify period during which it was committed. 1935 Oudh 506, 51 C. 488 and 
61 I. C. 238 Rel. on. 

6. Complaint of, — S. 199, Cr. P. C. 

1. A husband under the age of 18 can lodge a complaint. 1922 L. 168 = 68 I. C. 
837, 4 W. R. 31. 

2. The dissolution of marriage does not take away from the complainant (husband) the 
right to make a complaint. 1922 L. 477=67 I. C. 734= 16 P. W. R. 1922. 

3. Absence of complaint by husband for attempt to commit adultery is fatal. 4 

N, L. J. 245. 

4. Husband's complaint is not necessary in c,ise of house trespass with intent to commit 
adultery. 23 A. 82, 47 I. C. 77=18 Cr. L. J. 881 2 P. R. 1877 Cr. 

5. Accused acquitted of rape, cannot be convicted of adultery, if no compl.aint is made by 
husband. 19 I. C. 716=14 Cr. L. J. 284. 

6. Complaint must be m.ade to a magistrate and not to police. 1923 M. 59 = 6S 1. C. 624. 

7. Examination of complainant on oath is not a part of complaint. 1922 M. 353. 

8. Where husband refused to make charge under S. 497, the magistrate cannot convict 
the accused. 2 C. 415. See 38 A. 276. 

9. A formal complaint of the offence most be instituted in the manner provided by S. 199, 
Cr. P. C. 29 C.415. 30 C. 910, 2 P. R. 18, 1925 L. 631=6 L. 375. 

10. A complaint under S, 498, I. P. C., can be treated .as one under S. 497. 64 I. C. 134 = 

22 Cr. L. J. 742=24 Oudh C. 232. 

11. S. 61, Divorce Act, IS no bar to prosecution bv Crown, when moved In an injuretl 
husband. 1928 L. 50=108 I. C. 381=29 Cr L. J. 332, 1935 Oudh 306. 

12. Complaint by husband he.aded as one under bs 366-368 and .accusation under S. 497 as 
well IS proper one. 1934 L. 945. 

13. Complaint need not express precisely the section under which the .accused is to Iv 
charged. 1934 L. 945, 20 C. 483 and 1934 A. 472 Rel. on. 

7. Connivance or consent of husband to— See Enticing awa) m.arrieil wom-aa.—^ — 9. 

1. The mere fact that the husKand on being informed b\ the police that Ins wife l:.ad 

lieen discovered .at a certain place expressed lus unwillingness to tale 1 ej- la-;, on the 
ground that she had lost her religion, was no evidence cf ronnivjeer on tf - pirt of 
husband at her living a life of adultery with the accused. Jt 155' 192'< A. l'^. 

2. Mere negligence is no connivance. 192'> .\. Ie9= 24 L. J. 55 27. Cr. I.. J. JOl. 

3. If the accused enters the house of another at night to co-nmit aful'erv with 1 -s wife, 

he IS guilt) under S. 451 The fact that husband was abs— m tl- p-.n*- t 

of his occupation, il mav he safelv pres-j*nei that h* n-.th-r cn-;s*n*'j r-'f cmnived 
at the adulter, of the wife 1925 l-. 635-=s> I C 319-^2, Cr. /. 13tJ ’'Cr 
UJ.-2'Vj = MI C. 666. 

4. Hu<band was driven out bv w.fe anl be was a‘Tut-5 w.i.h w}.~n 

the w ife live.!. He preferred ro co~tpla'ul fori- He!i t*Jt it a-ou***! 

toro-'-irance at the aiu'tery. 193* < nd 10 = 35 Cr. L. j. *16= M* I. C. 753, 

5. Where the hu«bani was uusr.!! ag ?a P'arsri, thr J-fre tn in'rrf-re i- 
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Adultery — (cotitd.) 

8. Defence — Custom. 

1. Plea of it’^norance of law In defener to a charre under S. 497, I. P C.thehn'ni- 
nt:e of wriich leave*; room for sucli admission. 1 p,. 317, 6 P. 12^*. 1 n/97 (116). 

2. Custom tliat a woman ran contrarl sreond marriacn rannot W plcatlrd. 2 P.H.C. 117. 

9* Es^enUaU tiYvd evidence. 

offence. It must Iv* without consent or connivance of hesband. 

192S Pat. 375« in I. C. 7f>3=9 P. L. T. 397. 

2. Mere negllfTcncc is no connivance. 192fJA. lS9-*-27Cr. L. J. 101=-9l I. C. 533. 

3. !• or a prosecution under S. 497, niarrlntrc must Iv- strictly proved. Mere admission 
of parties is insulTicicnt. 1923 Pat. 4Sl = 112 I. C. 4h9, 1925 Oudh 701. 

4. The evidence that l>oth slept tosether for 15 da\s on the same bed and there was 
attachment is sulTicicnt. f»l I. C. 23S“22 Cr. L. J. 3S2«24 P. L. U. 419. 

5. Letter written by complainant's wife to accused, who did not receive it, is insufTicient 
for conviction. 1923 C. 24S. 

6. If a person convicted of nn ofTence under S. 497 .again commits adultcr\', he may be 
prosecuted again, 53 11. 69- 1923 11. 530. Pat. Un. Cr. 150. 

7. Where hushand omits to take any step against tlie accused for seven years, the offence 
has been condoned. 1 C. \V. N.498. 

8. It is not necessary to prove direct fact of adultery. .\duUery can be inferred from 
circumsUnces. 1923 Pat. 375»ni I. C. 762«9 P. L. T. 397, 1935 Oudh 506, 22 
Cr. L. J. 382. 21 W. R. 13. 

9. A complaint for adultery cannot he dismissed on the ground that the husband w.ss 
deserted by the w-ife for one year. 38 1. C. 433 = 18 Cr. L. ]. 321. 

10. It is not necessary that the adulterer should know whose wife the woman is, provided 
be knew she w'as married woman. (1873) 21 W. R. (Cr.) 13. 

11. Where accused after abducting a married woman lived with her in adultery and sub- 
sequently remarried her, he »s guilty under S. 497 and Ss. 494/109. 24 A. L. J. 155 
«1926 A. 189“27 Cr. L. J. 101=91 I. C. 533. 

12. The admission of parties that they lived as man and wife leads to the inference that 
adultery must have been committed. (1867) 7 W. R. (Cr.) 59. 

13. Sexual intercourse is necessary ingredient of the offence. 1935 Oudh 506, 

10. House Trespass to commit. — Sec House trespass. — 14. 

11. Marriage. — See Enticing away married woman. — 19. Bigamy — 16. 

1. In a prosecution for adultery, m.arriage must be strictly proved. 1925 R. 328— 94 
I. C. 603, 1927 Oudh 140=100 I. C. 535=28 Cr. L, J. 3U, 5 C. 566. 

2. Mere admission of parties about (he marriage is not sufficient. 1928 Pat. 481 — 112 

I. C. 469 = 29 Cr. L. J. 1045. 

3. Mere desertion of the husband by the wife for one year does not dissolve marriage 
38 I. C. 433 = 18 Cr. L. J. 321. ^ 

4. Where a man and a woman lived together as man and wife^ there is a 
that they w'ere legally married, even though they belong to castes 
intermarry. The doctrine of vcrict applies. 1927 Rang. 261. 

5. Cohabitation is not necessary to legally complete n marriage. 4. P. R» 1874. 

6 . Marriage cannot be proved on the presumption of marriage arising from cobabitatio 
for a number of years. 1934 Sind 10=148 I. C, 753. 

12. Subsequent acts of — • 

1. Evidence of acts of adultery subsequent to date of acts charged is admissible to s 

acts of improper familiarity. 1935 Oudh 506. 

2. If a person convicted of adultery continnes his adulterous intercourse, be 
to second conviction. Rat. Un. Cr. 150. 
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Advertiseinetit — 

ADVERTISEMENT.— 

1 . Definition of — . 

Advertisement means a public notice or announcement of a thing. Whartons Law 
LcMCon, P. 37. 

2. Forfeiture of newspapers and books containing. — Sec Forfeiture of books and 

ne^\spaper. 

3 . Of Cheating. — 

Pufiing one’s goods or exaggeration of the quality of one’s goods is not indictable. 29 C 
\V. N. 362= 1925 C. 605=86 L C. 935 = 26 Cr. U J, 921. 

4. Of Lottery. — See Lottetj- — 1. 

5. Obscene books and paintings — Sec Obscene books. — I. 

ADVICE.— 

1. Absence of legal. — See Transfer (Grounds of) — 1. 

2. Disclosure of. — See Privilege. 

3 . If abetment. — Sec Abetment. — 6. 

4. Improper — by counsel. Sec Legal Practitioners’ Act, Ss. 13 — 16, 

5. Right to Legal —See Remand — 1. 

Accused should have access to legal advice even during police investigation. 1930 L. 945 
= 31 P. L. R. 780=129 1. C. 481 = 12 L. 16. 

ADVOCATE. — Sec Counsel. 

ADVOCATE GENERAL.— Ss. 533, 194, Cr. P. C. 

1 . Certificate by. — 

If an Advocate-General grants a certificate under Cl. 26, Letters Patent (Madras), High 
Court has jurisdiction to say that such certificate is misconceived and incompetent on 
ground of abscence of decision on point of law. 1935 M. 486=58 M. 523. 

2. Cognizance of offences on information by — S. 194, Cr. P. C. 

High Court can take cognizance cf offences on information by Advocate*General. 

3 . Definition of. — S. 304 (n) Cr. P. C. 

Advocate-General includes an acting Advocate-General. 35 M. 397, 1932 B. 71. 

4. Powers of — To enter tiolle firosequi. S. 333, Cr. P. C See Nolle prosequi, 

1. If Advocate-General enters a nolle prosequi, the accused should be discharged 2 
C. \V. N. 481. 

2. When twice the jury was divided and the Judge did not agree with the j'ury, the 
•Advocate-General entered nolle prosequi. 41 C. 1072. 

3. An order of discharge under S. 333, Cr. P. C , is no bar to fresh proceedings being 
taken against the accused. 40 C. 91. 

4 Though an order under S. 333 does not amount to acquittal, a nolle prosequi puts an 
end to indictment. The prisoner cannot subsequsntlv be proceeded against on the 
same charge. 52 C. 590 = 1925 C. 902 = 89 1. C. 709=26 Cr. L. J. 1397. 

5. Power to exhibit information S. 194 (2). Cr. P. C. 

1. The information to the High Court by Advocate-General should contain a statement of 
charge as definite and detailed as an indictment. 1933 P. C. 124. 

2. Allegations as to opinion of Executive are not to be included. 1933 P. C. 124. 

3. Procedure under this section should not be resorted to where ordinary procedure rrin be 

adopted, as in cases of perjury or conspiracy. 1933jP. C. 124. 

6. Right of Pre-audience. 

Under S. 114, Government of India Act, as well as under Bar Councils Act, 1925 Advo- 
cate-General has a right of pre-audience over all other Advocates. 

AFFAIRS OF STATE. — See Pnvilege. — ^3. 

AFFIDAVIT. S. 539-A, Cr. P. C. 
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Affidavit — (contd.) 

1. By accused in transfer application. See Tnin«;fer. 

2. By convict to get rid of conviction. 

1 . A person cannot tender his affidavit to get rid of conviction standinff against him. 19 
A. 200. 23 A. W. N. 1897, 28 A. 331. 

2. Accused cannot contest the proprietary of conviction by affidavit containing matters 
not on record. 8 A. W. N. 1900. 

3. Affidavit may be used to show want of jurisdiction in a magistrate, but not for 
affording material for reviewing the inagistrate'.s decision on merits 10 B H. 
C. R. (Cr. C.) 102. 

3. Contents of — . 

1. If affidavit contains statement of belief on information, it must show the source of 
information. 90 I. C. 703, 11 B. L. R. 1298. 

2. The ground of belief must be stated clearly to enable the court to judge whether 

it would be safe to act on the deponent’s belief. 37 C. 259, 73 I. C. 721, 14 C. 
W. N. 153. 

3. An affidavit must contain only bare facts known to the deponent. 36 A. 13, 

4. Counter — 

1. A counter affidavit IS admissible for deciding whether complaint is sustainable. 58 C. 
1211 = 1931 C. 344=131 I. C. 262=32 Cr. L. J 674. 

2. An application for the transfer of a case was put in on certain alleged facts which 
were denied by the other party by counter affidavit and by the statement of trj’ing 
Magistrate. A complamf under S. 193, I. P. C., was lodged. Held, that it was 
improper on such a material although an inquiry under S. 476 was proper. 58 C. 
1211 = 1931 C. 344=131 I. C. 262=32 Cr. L. J. 674. 

3. Where an application is made for transfer of a case on the ground of partiality of a 
Magistrate, it is highly improper for District Magistrate to make a counter affidavit 
swearing as to his impartiality 25 B. 179. 

5. Court before which — be sworn. 

1. An application for transfer cannot be entertained if the affidavit is sworn before 
District Judge and not High Court.- 1931 C. 710 = 33 Cr- L. J. 61. 

2. A Deputy Magistrate has no power to administer oath to a person making affidavit to 
be used in the High Court and such person cannot be convicted of perjury. 5 Pat. 
no, 14 C. 653, 1926 Pat. 214 = 93 I. C. 963=27 Cr. L. J. 499. 

3. An affidavit to be used in civil courts mav be sworn before any Magistrate. 8 

C. W. N.40. 

4. .\ffidavits sworn before Presidency Magistrate, Calcutta, are not admissible in the 
Patna High Court. 1925 P.at. 755=92 I. C., 697=27 Cr. L. J 313. 

5. An affidavit made before a Bench Magistrate in Sind is one made before a proper 
person. 1927 Sind 128 = 99 I. C. 600 = 28 Cr. L. J. 168. 

6. False.— S<;45 False evidence. — 3. False information. — 1. 

7. Prosecution for False Affidavit, 

1. Accused can be prosecuted for false afficavit in support of application for transfer. 

f, L. 34. 3 C. 46, 1925 L. 12-89 I. C. 457. 24 Cr. L. J. 133. 103 I. C. 124, 55 A. 114. 

33 163 no longer good law. 

2. Where an accused handed o.-er an affidavit containing false allegations to his plead^* 
who filed It tn court, he was not guilty under S. l82. as it Vi-as open to him to instrii 
his counsel not lo file it. 1925 M. 1 23 = 83 I. C. 343= 25 Cr. L. J. 1383. 

8. Reading over — 

Xfislivit must read over to the deponent. 36 A. 13 

9. Whalis^ 

A--ii^.t ti a i -jutement s*-orn before a person hieing authority to administer an 

cuth. IV’Aarrtf'i 4 Imv Ltcxicon, 
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Affirinntioiu 

AFFIRMATION.- Sri: Oaths Act. — 

Afiirmation is a solemn declaration Tiithout oith. U'/i/rr/o/«’s Law Lexicon, P. 42. 
AFFRAY.— Ss. 159, 160 I. W C. 

1. Essential and Evidence. 

1. Disturbance of the public pc.ncc »s the cssAicc of the offence. Where a Station 
' Master and .a Hail\\ ay peon fought on a Katlaay phtform, sshenagoods tram was 

in the station, held, it is a case of ordinary* assault. 1883 A. W. N. 197. 

2. The evidence required to prove affray must prove : (o) that there uas fight, (6) that 
it was m a public place and that (c) it led to the breach of the public peace. Parties 
fighting over their right to fish in a place, are guilty of afinay. 21 C. 392. 

3. Accused T\.as quarrelling in a public street and no blows were exchanged ^\hen police 
interfered. Held, it is not affray. 1928 L. 813= 116 I. C. 810. 

4. Prosecution should not lodge complaint simply for exchange of abuse in a public place. 
1926 L. 412=94 I. C. 888=27 P. L. R. 176. 

5. If one attacks and the other defends, the case comes under S. 159. The gist of the 
offence consists in the terror it c.auses to the public. 53 A. 229= 1931 A. 8. 

6. For a charge under S. 160 there must be tno or more persons concerned. 1933 
M. 843. 

2. Procedure. 

1. Alteration of conviction under Ss. 147, 323 Penal Code, into one under S. 160 is not 
justified. 47 M. 61 = 1924 M, 375=81 I.C.42. 

2. Accused discharged under S. 152 can be charged under S. 160. 1933 Sind 173. 

3. A person charged under S. 325 and acquitted of the cliarge cannot be convicted 
under S. 160 uithout first cliarge being framed. 1933 M. 843 = 33 Cr. L. J. 76. 

4. In nffray or party faction cases, the members of each faction should be tried 
saparatel>. They can give evidence against their opponents, but cannot be com* 
pelled to do so, on the ground of implicating himself. 1 N. W. P. H. C, R. 293. 

5. Where L. and M. after abuse came to blows while others also joined, and M. dies 
of injuries. Held L. is guilty under S. 160. 32 P. W. R. 1912 Cr. 

6. Acquittal under S. 160 does not bar prosecution under S. 323. 1936 P. 503 = 37 Cr. 
L. J. 785, 1925 A. 299 Rel. on. 1921 P. 22 and 1930 P. 26 Expl. 

3. Public Place. See Public Gambling Act, S. 13. 

A private c/irt6«tm (platform) adjoining a public thoroughfare is not a public place, 
although It is exposed to public view, unless public had right of access to it. 17 A. 166. 

AGE. 

1. Birth certificate In Municipal register.— S. 35 Evidence Act. 

1. A certificate of birth of a person is conclusive evidence of his age, unless disproved 
by the evidence of the party denying its correctness. 1935 Pat. 474. 

2. A register of birth kept by a chauktdar, or topadar or a village miinsit or m a 
police station is an official register. 1933 Pat. 473, 54 I. C. 166 = 21 Cr. L. J. 22, 

52 I. C. 162, 35 I. C. 551, 1926 M. 985, 1925 M, 1005, 46 C. 152, 46 A. 637. 

3. An entry as to date of birth a person made m the register of a chattktdar is ad- 
missible even if the entry was not made by the cfiaiiktdar himself but at his 
instance by Daffadar, provided the Daffadar has been called to prove the entry. 

1933 P.at. 473, 46 A. 637, 41 M. 26, 54 1. C. 166. 

4. An entry in a Municipal register of births and deaths is admissible. 59 P. R. 1901, 

1934 Oudh 167. 

5. Certified copies of registers of births and deaths are admissible. 46 C. 152, 46 A. 
637, 1926 :il. 985 = 95 I. C. 1005, 59 P. R. 1901. 

6. A register of births and deaths kept in police station is a public document. 

46 C. 152 but not a chatikidar's register of births and deaths. 36 I. C. 941. 

7. Birth register is to be preferred to guardianship certificate for determining date of 
birth. 1933 A. 100 = 54 A. 1019. 
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Age — (cottld.) 

2. Certificate of doctor as to—. 

Certific.atc of doctor as to age is i-aliielcss. 21 C. W. N'. 257 (P. C.). 

3. Consideration of— in punishment. See Sentence— 2, ilmiier— S. 

4. Data for delcrmininj!.— 01 child or young person. . 

1. The chief d.ita for estimating age of an indiyidual Sg cL 

treight(3)some mianr “■«' “''f ”/ in tte 

only he estimated avith any degree of ccrtaint) in ' ' 5°“"^ ^Wnce of .s regobr 
reached, tlie age can only Im guessed at 

certificate of birth or a horoscope, tjon s d/.if- J"r. I JO I, Ip. 
o Asreg-ardstheageotchild, a medical man has no 
- mo^he; trill he hotter authority than a Doctor. Z-ym, s 

3, ,n determining age bs physical signs, a .'idc margin must Isl admitted. 1934 S 

+. If there is .1 difference of 2 or 3 J' ’S'lanv deg?e? of certainty the 

nine case on an TTw -V 440 ^ 

e.sact age of a person A. L. li. 1 43- t-- ts i eerv rague 

5. The evidence of Indian witnesses on Question of age is notorious 5 
and unreliable. 11133 P. C. 199. 

16 jn each jaw. — . , . . . ^ or eleven 24 ; 

2. Generally a child of ame should hare <»2'”,r/™crf. J<ir. Bd. 'l93S, P. 84. 

at thirty-six. Lyou s Ried. Jur. . - c jjge of Itvtiiii child must 

4. In the absence of ' 

be a very loose one unta it arrives ai me 

Mcd.J>ii-.t02S, VoLl.P.tee. nr, ousiy untrustworthy. 1934 

5 The indication afforded by the wisdom teeth is notoriously 
Sind 119=150 I. C. 984. 

(B) By height and weight. . ralne. The 

Fnchsh children at 6j lbs, , ^ ana aui i ^ 

,s ptmed each month. Lyon s Med. }« • • • „( ,he first 

2. On the average a child sh^Id proportionate increase from bulh 

(CS Hair on Pubes and arm pits, etc. attended about 

T s “owth begins about ten P. 39. r«fors 

fifteen to eighteen b, deepeuuig of soice. t.3 

Med. Jur. pm. Vol. /. P. >6S. about the 

2, In the male downy hair ^ ms. P. S7. 

age of fifteen or sixteen. * Mca.j 

(D) Breast development. tune. The average age of ruta'‘7 

1 The breast development in girls {.(lenty sonieliiues have not m 

,s tv-elve to tbtrleen. Bui even women of twen 

Cro.. . Jur. I'JOl, P. off. ^ „„tre<l by to 

2. The dcTelopnient of bre.asts in ‘ 

habils. Tuilcr r .Hod. Jur. VJ2S, VM. I, P. '"J. 
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— icoiitd.) 

3. It is a mistake to think that development of breast is a sign that menstruation has 
been established. Lyons Med. Jur. 1935, P. 87. 

(E). By ossification. 


1. Besides the dentition and bright weight, it is possible to make more extensive use 

also of that other precise criterion of age, namely, the progress of ossific.ation. For 
table regarding points of ossification by Ogstoa Lyon’s Msi. Jur. Ed. 1904, 

P. 41, and Taylors Med. Jur. 1928, P. 167. 

2. Ossification is less easily and certainly obserrable m the living than in the dead, the 
Roentgen rays enable it to be observed in the former. Lyons Med. Jur. Ed, 1904 
P. 41, Lyon's Mad. Jur. Ed. 1935, P. 85. 

(F). By Menstruation. 


Among eastern races manstruation occurs at the age of twelve or thirteen, among 
Europeans about thirteen or fourteen. In exceptional cases the menstrual flow may 
be established at an earlier age or may not occur till 20 years of age. It is a 
mistake to think that development of breasts is a sign that menstruation has been 
established. Lion s Med. Jur. 1935 P.S7. 

(G). By X-ray. 

Union of Bones and Epiphyses. 

By years the anterior fonlanlles should be closed. 


9 

, 13 
, 15 
. 16 
, 16-17 


„ 17-18 „ 
„ 18-20 „ 


the illium, pubes, and ischium should meet in the acetabulum, 
these three should be united but still separable on maciration. 
the coracoid should be united to the scapula. 

the olecranon should be united to the ulna. • 

the head of tlie radius and the lower end of the humerus should be 

joined to their respective shafts. 

the internal epicondyle should be united to humerus. 

the head of the fermur should hare joined the diaphysis. 


If all the epiphjses are found united, the individual is certainly over 25 years of age. The 
age can be accurately determined by X-Ray. Taylof's Med. Jur. 1025 W. P, 168. 

(H). By Wisdom Tooth.— Scc-A. 


The indication afforded by wisdom teeth is notoriouslv untrustworthy. 193+ Sind 119. 


5. Entries in Hospital Register. — Certificate. S. 35 Evidence Act. 

1. Entries in the Prescription Register of a Go.-erninent Dispsnsnrj are admissible 
under S. 35 Evidence Act. 1927 Oudh 310^103 I, C. 512. 


2. An entry as to age of a person in an inoculation or vaccination register is relevant 
under S. 35. 1934 C. 766. 

3. A certificate as to ace of a private patient does not fall vithin the terms of S. 35 
Evidence Act. 33 I. C. 142. 

6. Entries in Panda’s or Bhat's Register about : — S 32 (5) Evidence Act. 

1. Ehr.ts are heralds who are interested in Keeping famih etarl which is evidence if 
it cornea from proper custodj. 25 C \V. N. 903 = 66 I. C. S91. 

2. Bool- maintained b> various men.bers of a finmily of hereJitarj lords and containing 
entries of dcmestic events relating to the famiK, is admrsiMe. 46 A. 665. 

3. But vhen such entries are on le.aflets of different s-z-s and «^litched Iwls containing 
blank pages, they must be tal.en with great caUson. 1930 L. 759,15 1. C. 6’?5 
30 A. 510, S9 I. C. S9S. 

4. Papers hooks and statements of f.amily priest are admissible. 6 L. L. J. 550. 

6-A. Evidence of. 

1. A man connot give direct evidence ofh-s age. but h:s statemsnt camot be di-misv4 
as of no value. 63 I. C. 525. 66 P. \V. R. 1910 Cr. ui-mis^^a 
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: i 2. Casual statement by agent or guardian about the age of the accused is of no value. 
71 I. C. 140=1923 Naj. 164. 

3. Statement of age of witness at the head of deoosition in no evidence of age. 25 A. 

108, 80 I. C. 357. . , . . 

4. A slight change in the date of birth is not necessarily to be discredited. 1924 Oudh 

385 = 81 I. C. 484. ' 

5. Evidence of Indian witness on question of age is notoriously often \'ague and 
unreliable. 1935 P. C. 199. 

7. Finding age of a person from hair. 

1. The expert can determine the age of a person by examining some of that persons 

hair, it is especially easy when hair is given to him with its'root, for the root of a hair 
dissolves in a solution of caustic potash, and the younger the owner of the ha'r the 
more easily does it do so *, the ha't of children will dissolve immediately, but tnat o 
old people will resist the action of the solution of caustic potash for hours; wi 
several hairs of the some person various experiments may be made and the atemge 
time necessary for dissolution of their roots be established, it may then be determine 
what are the persons of a known age of the person whose hair is ° 

examination mav be thus determined. CrtiitiMl Jiivesligattoii by Dr. nn«s ro , 
Ed. 1934, P. 135. 

2. There are other means of determining the age of a person from the hair C.S., 

diminution of pigmantary cells, of the medullary substance, and the spaces or g p 
thereby produced. Thus it can be established whether perfectly white ® 

to a young man who is' growing grey in early life or to a really old man. lot . ^ 

3. The hairs of the sexual part of a young girl have the tips very fine, while the ^ 

. those of an old woman are claviform. > In both sexes the hair m the arm*pi , . 

slender in youth and as the subject ages it will in that locality reach 
of *15 miiUmeters and even more. Ibid. 

8. Horoscope. 

1, A horoscope is inadmissible unless its correctness is vouchsafed by the v.ricr. 

166, 16 M. 134. _ ■ 1 ns 

Z Horoscope containing date of birth and prep.nred by a f. 

of knowledge and who is dead is admissible to prove date of birth. 

P. 271, 1933 C. 51, 39 I. C.401, 33 1. C. 637—969. 

Horoscone brought into the Court by family Pandit w.as held as evidence of t P 
of age. 1924 Oudh 353 = 83 I. C. 840=11 O, L. J. 1&4. 

A horoscope is often accepted as substantive evidence of the date c'* 3 ^*^*Urjt)cnce 
person mentioned in it, perhaps with a vague idea of rcierence 
Act. No part of that section c.an make any statement of a date in such a hoct 
a relevant f.ict. 1923 Nag. 164=71 I. C. 140. ^ 1 I C 637 

Horoscope or birth-day book is admissible to prove age. 1916 I . C, 24-. 3 
(P. C). 33 I. C. 969. ■ },|„glhe 

Horoscopes are not evidence by themselves hut they could be 
memory or as statement of deceased person under S. 3- ha. • c . 

. hrros- 

A rtaleincnt about the d.atc "J 7:>’s by |» '^.^.^.n'^ncemenTS 


3. 


co;>e IS admis'.ible under S. 32 (5J as U was the da^e of caminenccment f 
52 1. C. 456^ 10 L. \V. f>7. 

If th.e hnnv-'ope repryents the statement of a pefon who is alive at 'I'* -lyi.lfO 

in ewdri-ce. it tc iiot rrle%*ant, but it nia> }*■ us;d *<2 r { 4 O, 4l 


Kv. Act. 12 

• I. r. 4(0 


Mis. I..;. 133, 10 . 


•24 Oudh 353. N. 64 -- /I f. C. 


1 1 ran I*- u-?! to eeirn^n-'rat* or rm'rad ct th*- leatimony of a v. if nr - 1 . 4? f. ^ 

At.r Hjr-x'rjeillrt a'tranvrr. ar.l when. thrrrr«^n who n-vJr it 

f ' t t r»r « a!'.-.! a wiire' «, j*-.* Im-S at ia ev.«!^ncr. 3i M. J 
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Age — (coiilJ.) 

11. A hnro'!:npe m:\v I'c ns an admirsion under Ss. 17-18. Er. Act or under 

S. 35. 17 M. 134. 

9. Medical Evidence of. — 


1. A ccrtific.ite tint a persnn was 21, by a doctor who forn-ed Ins opinion “ judging by 
Ills ap'x'ar.Tiro, Ins voice and bis teeth” is worthless. 21 C. \V. N. 257 (P. C.) = 39 

1. C. 401^ l‘JU) 1*. C. 242. 


2. Mcdifal criden:e as to aec IS from its vcr\ nature based on conjectures and cannot 
be rebel 0.1 to delermine with precision the exact age of a person. 1928 L. 250“ 113 

I. C. 53. l‘»31 L. 401 = 32 Cr. L. J. 1041 = 133 I. C. 560. 

3. A certificate as to the a^e of a ptivaie p.atient does not fall within S. 35 Er. Act. 

It IS not entry in a public document in the performance of duty. 33 I. C. 142. 

4. Where a Civil Sureeon rep rts about the pvihohle ace of a person to a magistrate on 
the htler's requr.itinn. he i-* nierelv giving liis expert opinion and is not making a 
recor.l of hts act m his o'Tinal capacity for the public and the report so made is not a 
public document. 1925 Oudh 155= lOS I. C. 817. 

5. No medical witness can testify to exact age of minor, as it is always possible for 
'■ medical tcalimoin to err within a rear or two or the correct age. 1 Weir 373, (374). 

6. If there IS a diftcrcnce of two or three >ears onl, it is impossible fora medical man 
on ordinar. msnee lo i to state with an. degree of certaint> the exact age of a person 
A. L. U. 1932 L. 44U= 1932 P. C. L. 440 Cr. 

7. Tlie cITect of medical e.'idencc is to render other evidence as to age of person probable 

or improbable. 56 I. C. 313. 

8. After adult life IS reached, the age can be guessed approximately. Lion's Med. Jur. 

VJOi, Sf-35. 

9. As regards age of child, la> man, c. g., irothcr is better authority than a doctor. 
Lyon s Med Jiir, lOJj P. SJ. 

10. Of adults. 

1. After the age of twentj-fivc there is little, if any, ccientific proof of age, xvhether in 
the living or the dead. Taylot's Med. Jur. 192S, Vot. /, P. 1b9. 

2. It IS true that common knowledge comts wore or less to our md, enabling us to make 
a f.air approximation to the decade within which a person may be, tut any closer 
proximation must be m.T,de with so man> reservations as to be hardly worth con- 
sideration, Ibtd. P. 170. 

3. The tell-tale crow s-fect about the e>es may he produced b> prolong suffering, 

anxiety or worry ; white hair often comes on in quite young people from grief or 
shock, and often for no reason that can be estimated. Hence m the absence of 
documentary proof or of some very exceptional circumstancial evidence, it is impossi- 
ble to swear the exact age of an adult Ibid. 

4. That the person Ims reached adult ngc will be indicated by the Union of all epiphyses 
to the bones. Ibid. P. 1S>. 

5. \n estimate based entirelv on appearance may well be faulty by ten or more years- 
Every bad. h i'. met the old youngman and the young old one Lyon’s Med. Jur. 
7933, P. 

11. School certificate. S. 35, Ev.dece Act. 

1. The officers of the Education Dep.anment of a state are executive officers within the 
meaning of S, 74, Evidence Act, and therefore the records of the acts of such oflicers 
are public documents and admissible in proof of age of scholar. 50 C. 716= 1927 Id. 11. 

2. School certificates duly prepared according to authcnly are relevant. 1934 N. 44 
= 149 I. C. 660. 


3. An entry as to the age of scholar in school register is an entry in public register 
made by a public servant in tbe discharge of his duty. 1935 Oudh 41 193+ r 7fifi 


4. An entry .n a sehonl register as to the age of a scholar, -ohich is made on informaticn 



Age — (c>;iW.) 

2. Casual statement by agent or guardLin about the a^e of tlie accused is of no value. 

71 I. C. 140=1923 Na;. 164. 

3. Statement of age of witness at the head of deposition in no e/idencs of age, 25 A. 

108, 80 I. C. 357. 

4. A slight change in the date of birth is not necessarily to be discredited. 1924 Oudh 

385 = 81 I. C.484, 

5. Evidence of Indian witness on question of age is notoriously often vague aad 
unreliable, 1935 P. C. 199. 

7. Finding age of a person from hair. 

1. The expert can determine the age of a person by examining some of that psr'^ous 
hair, It IS especially easy when h,air is gtren to him with its root, for the root of a hair 
dissolves m a solution of caustic potash, and the younger the owner of the h:rr the 
more easily does it do so ; the ba'r of children will dissolve immediatelj’, but that o 
old people will resist the action of the solution of caustic potash for hours; tvi 
several hairs of the some person various experiments may be made and the 

time necessory for dissolution of their roots be established, it may then be r 

what are the persons of a known age of the person whose b.air is the 
examination may be thus determined. Crtmiaal litvcsfigciiion hy Dr, Hfjns ro , 
Ed. 1934, P. 135. 

2. There are other means of determining the age of a person from the hair c.g., 
diminution of pigmautary cells, of the medullary substance, and the spaces or g 
thereby produced. Tlius it can be established whether perfectly white 

to a young man who is growing grey in early life or to a really old man. lvs> ^ 

3. The hairs of the sexual part of a young girl have the tips very fine, while the ® 

. those of an old woman are clav-ifonn. In both sexes the hair in the arm*pi 

slender in youth and as the subject ages it will in that locahtj' reach a 
of '15 millimeters and even more. Ibid. 


Horoscope. ^ 

1. A horoscope is inadmissible unless its correctness is vouchsafed by the writer. 
166, 16 M. 134. 


2 . 


Horoscope containing d.ate of birth and prepared by a person !^*|g8«\927 


U.tlC Vi until <lliu .. I'”--. X l>nf 

of knowledge and who is dead is admissible to prore date of fairtn. 0 z . 

P. 271, 1933 C. 51, 39 I. C. 401, 33 I. C. 637—969. 

3. Horoscone brought into the Court by family Pandit was held as evidence of the p 
of age. 1924 Oudh 353 = 83 I. €.840=11 0. L. J. 164. 


roof 


oi age. iy 4 -r ».JUQn ajj -- oj 1. otu— 1 i w. ^ 

A horoscope is often accepted as substantive evidence of the d-ile of jividence 


.'X Horoscope is oiren accepiea as suusiaun>e w --- . c liviocnce 

person mentioned in It, perhaps with a vague idea of ^ 


Act. No p.irt of that section c.an make any statement of a date m s 
a relev.ant fact, 1923 Nag. 164=71 I. C. 140, ^ ^ 

Horoscope or hirth-dav book is admissible to prove age. 1916 P. C. 242. 31 
(P. C), 33 I. C. 959. ' 

1 loroscopes are not evidence by themselves but they could^ be *' ' 

memory or .as statement of deceased person under S. 

I. C. S40. 


could be usea — g3 

. 32 Hv. -Act. 1924 Oudh 3 j3 

A rialemenl nhmit the d.atc of son’s birth bv a father at the time of 
co;>e IS admissible imder S. 32 {5> as it was the d.ate of commcncenien 


52 1. 1 .456^ JO L. \\. t*7. 
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11. v\ horo<;:ope nn\ be as an admission under Ss. 17-18. Er. Act or under 

S. 35. 17 M. 134. 

9. Medical Evidence of. — 

1. A certificate that a person avas 21, by a doctor tvho formed his opinion “ judging by 
his apncara'irc. hr. voice and his teeth” is worthless. 21 C. \V. N. 257 (P. C.)=39 

1. C. 401 = 1916 V. C, 242. 

2. Medical evidence as to age is from its ven’ nature Ivised on conjectures and cannot 
be relied on to determine with precision the exact age of a person. 1928 L. 250=113 

I. C. 53. 1931 L. 401 = 32 Cr. L. J, 1041 = 133 I. C. 560. 

3. A certificate as to the a7e of a private patient does not f.all within S. 35 Ev. Act. 
It IS not entrj ui a public document in the performance of duty. 33 I. C. 142. 

4. Where a Civil Surgeon rep rts about the pr ibable age of a person to a magistrate on 
the latter s requisition, be r. merelj giving Ins expert opinion and is not making a 
record of his .art m liis ofrin.al capacity for the public and the report so made is not a 
public document. 1928 Oudh 155=108 I. C. 817. 

5. Ko medical witness can testify to exact age of minor, as it is alw.ays possible for 

■' medical tcstiinanj to err within a >ear or two or the correct age. 1 Weir 373, (374). 

6. If there is a difference of two or three > ears only it is impossible fora medical man 
on ordinary inspcc loi to ttate with .any degree of certainty the exact age of a person 
A. L. K. 1932 L, 440= 1932 P. C. L. 440 Cr. 

7. The elTect of medical evidence is to render other evidence as to age of person probable 
or improbable. 56 I. C. 313. 

8. After adult life IS reached, the age can be guessed approximately. LionsMcd.Jtir. 

190i, Pp.3f-35. 

9. As regards age of child, h> man, c. g., irother is better authority than a doctor. 
Lyon s Med. Jtir, 1933 P. 83, 

10. Of adults. 

1. After the age of twent) -five there is little, if any, fcientific proof of age, whether in 
the living or the dead. Tayloi’s Mcd.Jur. 1928, Vol. /, P. 769. 

2. It is true that common knowledge comes more or less to our aid, enabling us to make 
a fair approximation to the decade within which a person may be, but any closer 
proximation must be made with so many reservations as to be hardly worth con- 
sideration. Ibtd. P 170 

3. The tell-tale crow s-fect about the eyes may be produced by prolong suffering, 

anxiety or worry ; white hair often comes on m quite young people from grief or 
shock, and often for no reason that can be estimated Hence in the absence of 
documentary proof or of some very exceptional circumstancial evidence, it is impossi- 
ble to swear the exact age of an adult. Ibtd. 

4. That the person luis reached iTgc will be indicated by the union of all epiphyses 
to the bones Ibid. P. ISi. 

5. An estimate based entirely on appearance may well be faulty by ten or more years. 
Every body h 13 met the old yoongman and the young old one. Lyon’s Med. Jur- 
1935, P. 88. 

11. School certificate. S. 35, Evidece Act. 

1. The officers of the Education Department of a state are executive officers within the 

meaning of S. 74, Evidence Act, and therefore the records of the acts of such officers 
are public documents and admissible in proof of age of scholar. 50 D. 716= 1927 15. 11. 

2. School certificates duly prepared according to authcritx are relex-ant 1934 N 44 
= 149 I. C. 660. 

3. An entry as to the age of scholar in school register is an entry in public register 

made by a public sen-ant in the discharge of his duty. 1935 Oudh 41, J934 C 766 
1929 Oudh 113=114 I. C. 801, 1932 Nag. 117=140 I. C. 66,1931 B 178*1924’ 
Oudh 353 = 83 I. C. 840. ’ 

4. An entrj in n school register as to the age of a scholar, -nhich is made on information 


/ 
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3. 


Aid to Police Officer or Magistrate — {coutdj 

4. Person arrested by police vras lying down on the ground and refused to move. 

Police ashed the assistance of accused but he expressed sympathy vith the arrested 
person. Held, he vas guilty under S. 187, I. P. C. read with S. 42, Cr. P. C. 1932 
A. 506=139 I. C. 106=33 Cr. L.J.736. 

5. A. refused to answer question put by Police under S. 161, Cr. P. C., is not punishable 
under S. 187. 23 M. 544, 27 P. R. 1908 Cr. 

ALCOHOL . — Sue Drunkenness. 

1. Analysis of. 

Ethjal alcohol is produced by the fermenting action of yeast on sugar, and is concen* 
trated by distillation.— Tay/or’s Mcd.Jur. 192S, Vol. II., P. 621,1 

2. Percentage of — in whisky, etc. 

Percentage of spirit in whisky, brandy and rum is 6xed by law at 25 per cent. -under 

proof=36 per cent. 

Port, Sherry and Madeira ... about 15 percent. 

Claret, Burgandy, and similar red w’ines ... 10 „ 

Grave, chablis, and similar white wines ... „ 8 „ 

Bear and stout ... „ 3 to 6 „ 

Taylor s Med. Jut , 192S, P. 621. Lyon's Med., Jiir. 1935, P. 624. 

3. Effect of Alcohol. — Drunkenness — symptoms of. 

1. The absorption of ahohal is very rapid, and it c.an be detected in the blood within a few 
minutes... .It is most rapid when t.aken on an empty stomach, but is delayed if food 
is present, and particularly when a fatty substance is present m the food. Taylor's 
Med. Jur. 1928, Vol. II, Pfi. 622.623. 

2. The concentration in the blood reaches its maximum in half an hour to two hours 
and gradually diminishes until it is completely lost m about twenty hours. Ibid. 

3. We may take it approximately correct that when the percentage m the blood re.aches 
the neighbourhood of 0‘2 per cent, the patient will be distinctly affeoted by alcohol, 
when It reaches a point between 0*2 and 0'4 per cent, he will probably be drunk, and 
that when a concentration of about 0*6 per cent is reached there is distinct danger of 
death. Ibtd. 

4. There is a distinct difTerence in the effect of alcohol on different individuals and on 
the same individual at different times. Ibtd. 

5. In the early stages where there is a simple loss of control, no precise diagnosis is 
possible. Ills conduct would be abnormal. Ibtd. 

6. In a more advanced stage there may be obnous sigrs of alroholism. The breath 
smells of drink. The face may be flusheJ .aid the pupils slightly dilated....Indistinct- 
ness m speech niav be noted, varying with the stage of intoxication and with the 
iiuhvidial. Hiccup may lie present. IbiJ. 

7. The cNammation of urine will prove whether a psrsoi is intoxicated by alcohol. /5iV 

8 There IS first a feeling of veil being and a certain slight excil.ation. The actions, 

spee-h and emotions are less restrained, due to a lowering of the inhibition normally 
exercised b> the higher centres of the brain. Ibtd, 

4. Poisoning by. — Post Mortem. 

]. Cases of alcohol poisoiiug are usiully accidental. IbtJ. 

2. .Mcohol may act as a poison by its vti^ur. If the coiceitrated vapour l>e respired it 
V ill produce the usual effects of intoxication. Taylors MeJ. Jur., 192^, I'o/. 11. P. 629 

3. The />osr morrcffi appearance m case of alcohol poisoning will as follor. s The 
riomarh would Iv found intensely congested cr inflamed, the mucous fnemLrare 
presenting in one case a bright red. and la an-other a dark red-l rown colour. Tl e brain 
aid Its membranes are found congested and in some instances there is an effusion cf 
blood or serum Ivneath Ibe inner membrane. Ibtd. 
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AptreaU 


APPPEAL.— a 423, Cr. P C. 

1. Abatement of, — S. 431, Cr. P, 

2. Acquittal without— 


Alwtement. 


I, 


3. 


H."', 8 ®'“"' ™h.^"cfns r«.e„=e «f co.a.=„s,i 

2. High Court hns power to without appeal, 14 P. w. I!. 1 909 . 

the’ cas e 0 fX“ alLr' o^r’iroon^- anj no.-, -appealing aeeueed, 

71P.R. IsS! cona,dere4 mJer lievis.on.-,! powers, 6 p:ii,I867, , 

accused under S. 552 

the ground that trial w^«: sentences n-cre set aside in rerision oa 

could norbe sau n ^ conviction under S. 562. Cr. R'C. 

AJJ-*' I . . * ^ ^ acloiratjcally set aside. 1931 L. 199=32 Cr. L.). 731 

Additional evidence on,— Ss. 428, 375 , Cr. P. C. 

T!’c.'4M=“23 C°' L. J-ToS") 2 “'’". jr'shM p“ 20 +""°' 

^ ^ 1 !^’ *“*’ evidence may be taken upon any point bear- 

ing upon the guilt or innocence of accused. 3925. M. 106, 1928 M. 1174. 

not given Jury, High Court declin- 

ed to take his evidence under S. 428. 56 C. 566= 1929 C. 244= 119 I. C. 378. 

Ciinnot send under S. 428 .a case to police for investigation. 1900 

Co“rt refused to examine certain witnesses for defence and the 
19 37?* prejudiced, additional evidence may be taken by the appellate Court. 


attainment of justice even at the late stage. 1925 Pat. 
526 = 88 I. C. 595, 7.L. 148=1926 L. 309 = 27 Cr. L, J. 463. 

j Court of Revision will not interfere with an order of .appeilate Court allowing 
additional evidence. 88 I. C, 595=1925 Pat, 526 = 26 Cr. L. J. 2171. 

10. The accused need not be examined under S, 342. Cr. P. C., after the additional evi- 
dence. 52 B. 699= 1928 B. 200, 86 I. C. 459=1925 Pat. 414=26 Cr. L, J. 811. 

11 . Where the report about the contents of a bottle containing coc.aine was vague, the 
appellate court ordered the examination of Excise Analyist as w'itness. 52 B. 686 . 

12. Appellate Court will take additional evidence to supply a defect iii form.al proof, c. g-, 
to see if sanction for prosecution was granted by the proper authority. 42 ^f. 885. 

13. Before taking additional evidence, court must record reasons. 42 M. 885, 7 L. 148, 

^®cord reasons IS not fatal ifaccnsed is not prejudiced. 1930M.4S3 = 
123 I, C, 809 = 53 M. 688=31 Cr. L. J. 602, 12 Cr. L. J. 240. 

Court has power under S. 307 read with S. 42S to call further evidence. 55 C. 
566=1929 C. 244=119 I. C. 378 = 30 Cr. L. J. 2031. 

16, If Sessions Judge thinks that evidence of some more witnesses is necessary*, he may 
order .additional evidence. 31 C. 710. 

17. %\1ien there was some doubt as to the truth of identific.ation and though the deceased 

alleged to have mentioned the name of the accused to Karnam, the litter was 
committing Magistrate's Court and not in the Sessions Court, 
Witness^ 73 * S*®®*®®* Judge to esarpine the Karnam as a Court 





Apical— ( could.) 

18 The Appellate Court acting under S. 476'B. has inherent jurisdiction to take ad- 
ditional evidence. 1931 Sind 115=134 I. C. 1007=33 Cr. L. J. 41, 44 M. 47=1921 
]\ 1 . 453 = 29 Cf. L. J. 372 foil. 51 M. 603 not foil. 

19. Irrespective of whether the trial Court be civil, criminal or revenue, the proceedings 
on appeal under S. 476-B. is proceeding under the Criminal Procedure Code. The 
•appellate Court cannot make a remand to the trial Court but it can itself make an 
inquiry, when the inquirj’ by the lower Court is defective. It cannot take additional 
evidence under S. 428 as that section is siiecially limited to appeals under the ch.apter 
m vhich it occurs. 1931 L. 761 = 135 I. C- 594=1931 Cr. C. 1065. 

20 When first information report was not placed before the Court and the accused came 
to know of It at a later stage, addition.aI evidence should be allowed by the appellate 
court. 1935 A. 63= 152 I. C. 550=36 Cr. L. J. 117. 

'21. The Sessions Judge has no power to order a re-trial with the condition that evidence 
already on the record should be considered. The proper course would be to take 
additional evidence under S. 428 (l). 1935 Nag. 125 (2) = 36 Cr. L. J. 740. 

22. S. 428 cannot be invoked to cure an illeg.'ility, c.g., disregard of the provisions of S. 

256 or S. 162, Cr. P. C., 53 IJ. 378=1929 B. 309, 1935 Sind 145 (179). 

23. If the prosecution did not choose to examine certain eye-witnesses, the Appellate Court 
should not fill up the gap by summoning such witness. 1935 Oudh 402. 

24. When a Sessions Judge hears an appeal against the order of Additional Sessions Judge 
uho had decided the case with the a*d of assessors or Jurors, he cannot take additional 
evidence. It iS inadmissible and conviction is illegal 1935 Oudh 402 = 36 Cr. L. J. 
844, 15 A. 136 and 43 A. 125 Bel. on. 47 I. C. 274 = 19 Cr. L. J. 902 Dist. 

25. A District Magistrate under S. 428 can order the taking of formal evidence, by lower 
court, in proof of a document but cannot order to hear other evidence to “complete 
the inquirj*.’’ 1934 L. 316=35 Cr. L. J. 1166. 

4. Adjournment of. — Cost — 

S. 344 does not apply to appeals and therefore they cannot be adjourned by awarding 
costs. The order of cost is vtrcs. 29 P. R. 1919 Cr. 1933 M. W. N. 878. 

5. Against Acquittal. See Acquittal— 2. 

6. Against attachment order under S. 89. — S. 405, Cr. P. C. 

1. "Court to uhich appeal ordinaril} lie” means Court to uhich appeals in majority of 

cases he, even though m a p.afticular mst.ances, the appeal may lie to another Court. 
II n. 438, 22 C. 487. 32 P. R. 1919. 

2. A subordinate Court getting delegated process is not—. 26 M. 656, 27 M. 124. 

7. Against an order requiring security under S. 107 — 110. — S. 406, Cr. P. C. See 

security for good behavioui — 2- 


1. An appeal lies to the District Magistrate from an order of good behaviour passed 
bj an Additional District Magistrate. 48 C. 874 = 1921 C. 347. 

2. Incase of appeal under S. 406 from an order under S. 107, Cr. P. C., the appellate 
Court can order retrial. 48 A. 501 = 1926 A. 403 = 27 Cr. L. J. 945. 

3. An appeal from an order under S. 118 passed by .\dditional District Magistrate lies 
to the District Magistrate and not the Sessions judge. 32 P. L, R. 453, 

4. If the accused IS bound o»-er on bis own plea of guilti, there is no right of anneal 
J34 1. C. 379=1931 Sind 151 =25 S. L. H. 337 = 32 Cr. L. J. 1142. 

8. Against an order of first class Magistrate. — S. 40?, Cr. P. C. 


If some accused are sentenced to less than four \ears and some to more than four 
\e.ars, the .appeal of all the accused 1-es to High Court, even if the accused nhogot 
more than four > ears do not chixise to anpeal. 1920 160 = 91 I C 959='’7Cr 1 

J.175. 37 A. 471. 12P.R,]900. 5 P. U. 1916 Cr.= 17 Cr. L. j. 299 iriloml** 
R. 544, 161 P. L. R. 191 1 = 12 Cr. L.J. 236. i uom. i.. 


Z \\ hen ttio sentences of fine exceeding la the aggregate fiftv rupees .are tossed b% a 
Magistrate the appe.al would he to the Court of Sessio.is. 19’6B 416- >7 Tr r I 
92o=2i B. L. K. 66S = 96 I. C. 270. ’ ' ■'* 


.\n appeallies under S. 40S from an order passed under S. (l) Cr P C 
R. 1W4. 1926 B.3c4 1925 C. 32A 37 3J. 46 A. 825 = 1924 A. 765. ‘ 


24 P. 




Af'/'i; tl — (’cotififj 

. 4. Whrrrnr.v^i- rffrrrr:lto Pi^trirt „tjlrr S. 3*7. Cr. P.C 

Uvr sr.xx^ and rvi'n if n',. |{,- },m to jhc S'«;oni 

JtHffre. 4 I,, ff, U. is -'A Cr. f„ J. *N7, 


5. A« ordrr aw.irdmj? rnnjiJ-'« -.iHfln an-l />f wnff-f JJ, Off/c Tfc<ipfl« 

Ar*. »« tindfrS, 4/W and fft* rc4frj(*{jv<' firn/j-iion-i of S. 413 arc not 

npplfCaMr. 4f> IS. S'^. I‘>31 C.M’*-33 Cf. h. j, 7:)-30 (% j«>. 


f>. Ijnilrr S, 35(3)« (.r. I’. 0., roi'‘wrrrr»t as'^'ff'srrttcff fi)g^e{?icr 

for Ihc pijriv>-!r of Ih** ^'Attsn of Ih- form of app: \J. 3 I*, f.! J. 13^ 35 A. 154. 

/. U n fir'll clao*; MavM'itfAtc xvuh S. 30 powers a^'afsli a ^■•n5f'o''r of ioiprJronment for 
more than four yr ir-«, the npo^nl Ijra to I Ii«h Court. 5 I*. If. I 7 K> Cr. 


8. If .appcihs presented to the Cotirt in<*ca'I of fli«h Court and the Se’?Tont 

JuiIrc dj<!ponr<t of the h»^ pro-fcdtus**! arc roul. |<?i5 39. 


9. Whoro an accused tt-.n-s irnirri-rJ l*y .a Dj-Jtnet Ma^ittr.itr under S. 1 I. P. C.. 
to two \tnr«i and umfrr S. f53-.\. to one >-r.tf the appeal he« to ffryh Court for both 
the ‘ienlcnrf. 3S C. 314, 


10. Where a M.TefStr.Uc o'ho at .a ^cemd 3f.tv’i‘Jtntte .and eomplefc*? the ca«e 

at» a fir*>S cha*’". Mne»«itrnte, a htjrhcr sentence m the latter c.ipactty, the .ippeal 

he^ to the Sess'onn jutitje and not the I^j^tnct Magistrate. 1927 1.. 135=99 1. C. 
82 25 Cr. L. j. 50. I<t25 I’.it. 472-- 2'> Cr. L. j. 914. 


11. The moment a second das'* Mncistrate is invested with first class powers, any conric- 
(tons h}* Inm .ts a woiut cf.iss .M.ijriftmte noofd fic coanctions as a first c/.tss ^^apiS’ 
trate and an appc.il would he to the Court of Sessions. 5! M. 257 = 1928 M. 55=53 
M, L. J. 733 '-27 M. L. W. hsS =29Cr. L. j. 71 lOr, l. C, 5S3. 


12. Where accused w.as s-ntcnccd under Ss. 376-36'i, f. P. C., to less than four j'cars but 
the appregate of the two cteeeded that term, the appMl lay to the High Courtj when 
sentences acre to ntn consecutive/). /9J0 A. L. 3.1205. 


13. If the total term of imprisonment docs not exceed four ye.nrs the appr.antes to the 
Court of Sessions ,nn<l the other ronciirrenr sentences of lesser period need not be con- 
sidered by the Sessions Judge. 1927 N*. 255 = 28 Cr. L. J. 672, 1921 C. 152. 


14. A Court of Sessions in B.xiuchistan h.as s.ime powers o.'er European British subjects 
and other persons as .are held by Court of Sessions m British Indi.a and therefore 
c.an hear appeals as prescribed by Cr. P. Code. 192^? L. 187= 118 I. C. 438=30 Cr. 
L. J. 918, 5. P. U. 1907 Cr.=4l P. L. R. 1907 = 26 P. W. R. 1907, 

15. Sentence of four years* impnsoamsnt means substantive sentence of four years and 
d es not include imprisonment in def.ault of payment of fine. 19 P. R. 1918 Cr. 

16. Where a person was ch.arged with infringement of an order under S. S ofthe ^idi- 

nance III of 1914 and a regubar tn.al was held by District .Magistrate, the appeal lie 
to the Sessions Judge under S. 408. 10 P. R. 1926 Cr. 

17. Appeal from an order directing accused to be detained in a Borstal School for a period 
of 5 years lies to the Court of Sessions. 1936 Rang. 229. 

9. Against order of Ist Class Magistrate when does not lie. — Ss. 413-415, Cr. P. C. 

1. Where a lilagistrate passes two separate sentences of fine of Rs. 40 on the 
accused, the aggregate of sentences may be added together to save the right of appe. 
134 I. C. 2 196=35 C. W. N. 752=1931 C. 642=33 Cr. L.J.90, 1 B. 223. 

2 If two sentences are passed on accused one for Rs. 20 .and the other for Rs. 15, n 

' appeaUies. 36 C. W N 407 »=J932C. 551=33 Cr. L. J. 704. 

3. Where a Magistrate p.assed a non -appealable sentence, but at the 
accused enhanced the sentence to make it appealable, the Sessions Judge is 
hear the appeal, although sentence was iSIegal. 35 B. +18. 

4. In case of two sentences of fine, aggregaie is to be looked into foT determining tig 
of appeal. 1932 C. 551, 3926 C. 895 foil. 1931 C. 6+2 Dist. 

5. Accused were fined under Ss. 323-427, I. P. C. Sessions Judge held no *ipp« 
w’as competent. High Court refused to interfere, 3935 A. 630— 35/ 1. v- t • 

10. Against order of Assistant Sessions Jud^ — S. 40S, Cr. P. C. 

1 . Two accused were tried by Assistant Sessions Judge and one of them was seofence to 
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three years' and the other to seven j'ears’ rigorous imprisonment, the appeal lies to 
the High Court and not the Sessions Judge. 1931 M. \V. N. 1068. 

2. When an Assistant Sessions Judge or S. 30 Magistrate passes several sentences of 
imprisonments each of which is for a term of four years or less and sentences are 
ordered to run concurrently, the appeals lie to the Sessions Court and not the High 
Court. 34 I. C. 986=17 Cr. L. J. 266, 25 P. R. 1901 Cr., 35 A. 154. 

3. If an Assistant Sessions Judge awards less than four years, the appeal lies to Sessions 
Judge. The mere fact that before an appeal is filed he becomes officiating Sessions 
Judge the appeal does not lie to High Court. 44 I. C. 970= 19 Cr. L. J. 942. 

11. Against Plea of guilty. — S. 412, Cr. P. C. 

1. If accused pleads guilty he can only' question the legality or extent of the sentence. 
56 I. C. 851=31 C. L. J. 122, 5 B. 85. 

2. Con fiction of accused on the plea of guilty does not bar an appeal on the point of 
legality of the conviction. 1927 B. 67 = 97 I. C. 658 = 27 Cr, L. J. 1148. 

3. Where a charge is framed against an accused and he has pleaded guilty to the charge 
that he IS a previous convict, the Appellate Court is precluded from opening the 
question under S. 412, whether accused is previous convict or not, 9 Cr. L. J. 56. 

4. In order to consider the legality of the sentence, the appellate Court ma> satisfy itself 
that the plea of guilty was properly taken after nature of ofTence was explained to and 
understood hy the prisoner. 22 B. 759. 

5. Where no sentence is passed, c. g., when accused on the plea of guilty was released 
under S. 562, Cr. P. C., the right to appeal is absolutely barred. 20 P. R. 1917, Cr. 

6. The High Court in revision is not bound by S. 412, Cr. P. C., but ma> examine the 

record for the purpose of seeing whether the plea w.as based on proper conception of 
the facts. 1930 Kang. 349=128 1. C. 845= 1930 Cr. C. 1177. 

7. If an accused plead guiltv to a charge under S. 380, I. P. C., under an erroneous 
conception of one's right in the propertj, S. 412 is inapplicable and his right of appeal 
is not shut out. 53 A. 437 = 1931 A. 265= 130 I. C. 693= 32 Cr. L. J. 576, 

8. If an accused is bound over on his own plea of guilty he has no right of appeal ns 
binding over is not sentence. 134 I. C 379 = 32 Cr. I,. J. 1 142= 1931 S. 151. 

9. A plea of guilt bisei on mist ike of hw will not be arcepted. the magistrate must try 
him on merit. If the Court in revision holds that a plea of guilty should not h.avB 
been recorded, retrial should he ordered. 31 Cr. L. J. 1 22= 20 Cr. L J. 547. 

10. Accused is entitled to appeal against his conviction and sentence notwithstanding his 
plea of guilti. wlien notice of enhancement of sentence h.ns been issued to him. 1935 
Rang. 49= 12 Rang. 61t>=3t> Cr L. J. 336= 153 I. C. 390. 

12. Against sentence of Court of Sessions. — S. 410. Cr. P. C. 

1 . S. 410 confers right of anpeal to the High Court to a persnn convicted on a trial 
held bj the Sessions Judge or an Additional Sessions Judge. 1891 \. W. N. 48. 

2. If Sessions Judge imposes a fine for intention.al insult to him in Court, m a summary 
wa\, the accused 15 said to be convicted on a trial and the appeal lies to the High 
Court, 4 M. H. C. R. 140. 

13. Against sentence passed by Presidency Magistrate — S.411, Cr. I*. C. 

1. Where the Prefidenci Magistrate inflicted a sentence of six nrr.ths’ ngercus 
imprisonment and fine of R«. 200 and in default of pa^ menl three months’ simple 
imprisonment, the two 'entences could not be combine J to give the accu»ed right of 
appeal. 1 M. 30, 16 C. 79«, 20 B. 145. 10 Cr. L. J. 255. 

2. Ko appeal lies to High Court from an order under S 5'>2, Cr. I*. C., parsed by a 
Presidency Magistrate. 1932 C. 48S=13‘< I. C. 627-- 33 Cr. L. J. 639. 

3. If two concurrent sentences of 6 months’ imprisonment are passed by a Presidency 
M.apistrate, no appe.al is competent. 17 C. L. J. 3S2, 

14. Against sentence passed by Second or Third Glass Magistrate.— S. 407, Cr. P. C. 

1. Where a p.art of a ca«e is tned as second class Magistrate and part as first clase 

Magistrate and he was invested with first class jwawers l^efcce hearing arguments, the 
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appeal from his order lies to the Sessions Court. 8 L. 203, 86 I. C. 978, 1925 Pat, 
472=25 Cr. L. J. 914, foil, 17 Bom, L. U. 895, 101 1. C. 602= 1927 B. 366. 

2. An appeal from a Bench of Ma^strates inrested with powers of second or third class 
will he to the District Magistrate. 9 M. 36. 

^ 3. A persrn against whom an order under S. 22, Cattle Trespass Act, is made by a 

Magistrate of second or third class will be deemed to be con ricted on a trial within 
the meaning of S. 407 and appeal Kes to the District Ma'rfstrate. 29M. 517, 46 
B. 58=1922 B. 191. 

4. If the Bench, when sitting together is lOv-'ested with first class powers, although 
consisting of second or third class Magistrates, the appeal lies to the Sessions Judge. 
9 C. 96=11 C, L. R.423. 

5. A second class Magistrate was invested with first chss powers before judgment ; 
trial was held as second class Magistrate. Held, anneal lies to District M.agistrate 
under S. 407, Cr. P. C. 1932 C, 460=33 Cr. L. J. 516. 8 Cr. L. J. 48 and 1925 
Pat. 472 Ref. 1927 B. 366= 28 Cr. L. j. 474 Dist. 

15. Against summary conviction when lies. — S. 414, Cr. P. C. 

1. When the accused was summoned on a charge under S. 323, I. P. C., by a second 
class Magistrate who could not try the case summarily, it is not open to Additional 
District Magistrate to place the case on his own file and try it summarily, bui it 
should be held as an ordinary complaint. 1932 L. 188=33 Cr. L. J. 108, 4 C. l8. 

2. If a Magistrate of the first class passes an order under S. 562 sn a summary trial, the 
appeal lies under S. 408, Cr. P. C.> because it is not a sentence of fine. 46 A. 828. 

16 Alteration of charge or conviction. — 

1. An appellate Court has power to alter conviction under one section of Penal Code 

into another o the same Code. 1922 A. 143 = 65 I. C. 854. 

2. Appellate Court is not to contravene. Ss. 237, 239, Cr. P. C. 33 M. 254, 38 P. R. 1905. 

3. Appellate Court may record conviction in respect of an ofTence, of which the trial 

Court has found him not guiltv. 1926 A. 700, 35 M. 243, 4S I. C. 502, 20 Cr. L. J. 

22. 34 A. 115, 25 C. 975, 34 M. 545, 23 C. 975. 1924 Rang. 93*25 Cr. L. J. 247. 

4. S. 23S, Cr. P. C., is no bar to alter the comriction under S. 147 to one under S. 323. 
46 B. 79=3922 B. 114 = 64 I. C. 156. 

5. Appellate Court cannot convict for offence totally dilTerent from that charg^ in lower 
Court. 3L.440 = 1923 L. 260 = 69 I. C. 437,56 I. C. 592=21 Cr. L. J. 49. 

6. Altering conviction by the anpellate Court does not include setting aside .an acquittal 
1923 C. 658 = 75 I. C. 362=24 Cr. L. J. 938=27 C. W. N. 555. 


7, 

8 . 

9. 

10 . 

11 . 


Alteration of conviction under S. 1+7 or S. 323 into one under S. 160, I. P is not 
justifiable. 47 M. 61 = 192+ M. 375 (2)= 1923 M, W. N. 814= 25 Cr. L. J. 554. 
Wliere the accused were convicted of graver offences and acquitted of minor oi^s, the 
•appellate Court can acquit them of graver offences and convict them of minor offences. 
35 M. 243, 23 C. 975. 


On an appeal against a conviction of murder, the appellate Court c.annot convkt the 
accused for theft while acquitting him of murder, for it is illegal under ^'_“’7 o 

S. 23S. 7 L. 561, 4 L. 373 = 1924 L. 109 olU 20 A. 107, 1925 P. C. 130 Dm. 


Conviction of .an accused under S. 409, I. P. C., c.annot be altered into one under 


S. 161 when he nas not ch.arged for it. 8 A. 120. 


If, on the facts proved, the Court misapplied the law, the appeltite 
convict the accused for an offence for which he should Juvve been c art 


26 C. 863. 

12- VVhen acc *sed was ch-argetl under S. 302 but was convicted under S. ^ 

the .\ppelUte Court can convict him of murder. 1 Rang. 436= 1924 Rang, v ♦ 

1 3. He Coart can alter a conviction under S. 182 to one under S. 500 rotwith^iand- 
*£i« there was no complaint as requirvd by S. 25 A. 534. 

14. ,>f convtcijon under S. 376intoS. 366 is lUegaJ. 8 Bom, 1.. R. 1^* 
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15. Altcrntton of conviction under S. 379 into S. 143 is illegnl. 54 C. 476, 27 C. 660. 

16. Altcr.ntion of conviction under Ss. 211*109 into S. 193 is illegal. 3 C. W. N. 367. 

17. Alteration of conviction under S. 147 into Ss. 448-323 is illegal. 1926 C. 431 = 87 
I. C. 812, 30 C. 238, 18 C. W. N. 1276=15 Cr. L. J. 704. 

18. .Mtcration of conviction under S. 342 into S. 352 is illegal. 5 C. W. N. 296. 

19. Appellate Court cannot convict the accused of an olTencc, which the lower Court is 
not competent to try. 4 P. K. 1917 Cr. 7 A. 414. 

20. .\ppcllatc Court cannot alter the conviction of a substantive o/Tence into abetment of 
that offence. 33 M. 264, 1928 L. 382= 112 I. C. 850=30 Cr, L. J. 18, 13Cr.L.J. 
223=14 I. C. 203. See 42 C. 1094 and 98 I. C. 181. 

21. An .appellate Court can alter the finding of the lower Court while maintaining the 
sentence. 46 I. C.415, 34 M. 545, 1927 M. 789=104 I. C. 440 = 28 Cr, L. J. 824. 

22. If .accused are acquitted under S. 325 by the Sessions Judge, the High Court can 
convict them under S. 323. 39 C. 896. 

23. Appellate Court can alter conviction under S. 380 to one under S. 403, I. P. C., the 
tViO offences being of the same nature. 1929 L. 508= 115 I. C. 25 = 30 Cr. L. J. 413. 

24. .\ppellatc Court cannot alter the sentence of trial Court by substituting whipping — a 
sentence not within the power of the trial Court. 1930 Li. 318 = 120 I. C. 787 = 31 
Cr. L. J. 166. 

25. Sessions Judge can alter finding under Ss. 205 and 109 to one under S. 419, I. P. C. 

1927 Pat. 199=102 I. C. 337=8 Pat. L. T. 470 = 28 Cr. L. J. 529. 

26. Appellate Court cannot alter the conviction into one for which accused was not 
charged. 1925 M. 706=87 I. C. 924 = 26 Cr. L. J. 1036=21 M. L. W. 520. 

27. .\lteration of conviction under S. 468 mlo one under S. 471 I. P. C. is illegal. 1925 
N. 294=89 I. C. 393 = 8 N. L. J. 87 = 26 Cr. L. J. 1358. 

28. Accused were convicted under S. 325 for breaking the knee-cap. The appellate Court 
found that only K was guilty under S. 325 and others under S. 323 for other injuries. 
Held, the alteration is illegal, as they had no opportunity of answering that charge. 
1924 C. 532=72 I. C. 72= 24 Cr. L. J.*3I2. 

29. / - 1 * 1 .. . 1 * J -u „ * « «t. »• conviction into one 

Sind 105=89 I. C. 


30. A conviction for attempt may be altered into one for substantive offence. 26 C. 863 
28Cr. L.J. 404=1927 C. 520=101 I. C. 180, 52 C. 881, 81 I. C. 881, 1925 R. 122 
63 I. C. 145. 

31. A conviction under S. 420 may be altered into one under S. 409. 81 I. C. 881 

= 1925 Sind 105 = 25 Cr. L. J. 1057. 

32. Conviction cannot be altered to sections requiring sanction. 3 L. 440=1923 L 260 
See 25 A. 534. 

33. On alteration of finding appellate Court need not frame new charge. 35 I. C. 816. 

34. The appellate Court should issue notice to appellant or his Advocate if it intends to 
convict him of an offence of which he was acquitted by the Lower Court. 1932 
C. 723 = 36 C.W. N. 1152=141 I. C. 622. 

35. An appellate Court can change a conviction of a substantive offence into one of 
abetment, e. g. Ss. 324-114 into S. 324-34, 1935 Pesb. 67, 14 I. C. 203, 15 I. C. 85 
30 I. C. 724 and 25 C. 207 Rel. on. 

36. High Court cannot convict the appellant under S. 379 when the accused was 
charged under S. 302 and S. 392 and who was convicted under S. 302 only. 1935 
Rang. 512. 

1 7. Amalgamation or joining together two appeals.— 

Accused was convicted in two separate cases. He preferred two appeals. The appellate 
Court tried the two appeals together andaccepted one and rejected the other. Held 

that the procedure was b,id. 1928 C. 230=109 I, C. 240 = 29 Cr. L. J. 512 ’ 
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18. By Government.— Acquittal— 1 
1 9* By Jail Prisoner .—S. 420, Cr. P. C. 

1. Wb^e a Jail appealis summanis* dismissed under S. 421, no further appeal can be 
preferred through counsel. 44 A. 759, 46 M, 382 (392), 1935 Pat. 426=14 Pa.t. 
392, 4 Cr. L. J. 373, 48 A. 208, 51 I. C. 271, 1931 Pat. 81, 3933 Pat. 38, 47 M. 428 
and 61 C. 155 Ref., 1924 Oudh 425=82 I. C. 545. 

2. The practice of Court in dismissing the Jail appeal summarily without calling on 
the appellant to appear is a correct procedure. J 927 S. 223 = 27 Cr. L. J. 933. 

3. A Jail appeal can be disposed of by a Vacation Judge. 46 U. 382 - 1923 M. 426. 


4. Notice of the date of hearing be given to appellant in case of Jail appeal and that 
he may have reasonable opportunity of being beard. 2 Weir 472. 


5. Judgment passed on Jail appeal should be like ons filed through counsel. 1923 Oudh 
56 = 65 I. C. 632=23 Cr. L. J. 148=9 Oudh L. J. 1. 


6, A Sessions Judge rejected a Jail appeal, not knowing that his Mukhtar had preferred 
an appeal before. High Court directed the Judge to re-hear the appeal filed by 
Mukbtar, 48 A. 208=1926 A. 178=90 I. C. 917=26 Cr. I.. J. 162. 


7, The objection to permit convict-appellants appealing from Jail, arguing in person is 
founded not on the convenience to prosecution but on their own interest. 3927 Oudh 
369= 106 I. C. 721=2 Luck 631. 


8. Presentation of appeal to officer in charge of Jail is .equivalent to presentation m 
Court. 29 P. R. 1890, (1892-1896) I V. B. R. 129-130. 

9, If an appeal by Jail prisoner is dismissed on the ground of limitation, subsequent 
appeal by counsel is not maintainable. 46 M. 382= 1923 M, 426. 

30. If there is sufficient cause for delay in filing appeal by Jail prisoner, it should be 
allowed. 29 P. R. 1890. 

11. Every facility such as pen, ink, and even ■writer should be allowed to the prisoner. 
{3870) 13 W. R. 60. 

12. Summary dismissal of Jail appeal filed by the convict f 

does not bar the filing and hearing of .in appeal filed by counsel. 1934 A. 9oo [if. 

13. Once an appeal by Jail prisoner is dismissed he is not entitled 

through counsel. 1936 Oudh 219=37 Cr. L. J. 362, 1923 Oudh 56. J924 Oudh 42o. 

1922A,480, 19 B. 732, 1923 M. 426, 1935 Smd 84. 2935 

and 1928 L. 462 Foil. 1931 Pat. SI, 1925 L. 355 and 1906 A. W. N. 333 Diss. 

20. Compensation in — Sec Conviction. 

An order of compensation under S. 250 cannot be passed by appellate Court. 39 C. 157, 
14 C. W. N. 212 overruled. 

21. Contents of — S. 419, Cr. F. C. 

1. A petition of appeal in a case tried by jury, should contain in what respect Jaw has 
^en contravened. 1 W. R. 21, 14 M. 36. 

2. A petition of appeal containing defamatoni', statements against the 

not be entertained. It should be returned for representation after ehmm.aimg the scan 
d.alou'? remarks, 15 Q. 488, 29 M. 100. 

3. A petition of .appeal contammg false statements will not make the pjtitio.a.r iiah e 
the false statement. 12 M.45I, 1928 F. 574. 

CoTiNWtitm — .Mieratmn of \tt — . See 10. 

22. Copy of judgment.— Ss, 419, 371, Cr, P. C. 

!, I! .. .n tht diwrel.™ of the appellate Court So admit an appeal “ 

judgment or order. 30 Cr. L. 1. 235” 1929 L. 614 “ 1 14 1. C. 61, 55 A. 299. ^ 

3, here there are several accused and if they prefer a joint appeal, only one ^ 1*1^ 
n.-lKPieit « sufhcicat. IS Cr. L.. J. 512, 5 Ilom. L, K. 764. 


3. t <rrc ihere are eonneetesi application* and the full order h on one *£‘ 1 "! 

f:cf dtsmjss^ on Che cround that full order iinotattac. 


shfjulij f:cf I'e dismissed on Che ground that full or 
exet^spinl lvji>U6l4«n4 I.C.61«30Cr. L.J.235- 
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4. A copy fiirnislicd in tlie prisoner’s own language is sufficient. S. 371, Cr. P. C. 

5. Appeal by different persons conricted by one judgment in a joint trial may be heard, 
toccther, but llicy must be made sep.arately. 1927 Nag. 48=27 Cr. L. J. 1062. 

f). There IS no warrant in C -.n a judgment passed on 

an appeal filed under S. * ‘ ' filed by counsel. 1923 

Oudh 56=65 I. C. 612 ■ * . i. . I” .... 

23. Course of — Ss. 414-415, Cr. P. C. 

1. Where the case which should hare been tried by Assessors is tried by Jury, the 
accused is not debarred from the right of appeal. 3 C. 765. 

2. Appeal lies to the Sessions Judge from the order of a magistrate under S. 562, Cr. P. 
C. 46 A. 823=1924 A. 765 = 82 I. C. 172=25 Cr. L. J. 1244=22 A. L. J. 751. 

3. .\ppeal IS not competent from the order of Superintendent, Hill States, Simla. 14 

P. H. 1910 Cr. 

4. .\ppcal IS not competent from the judgment of a Single Judge on original side. 1 

P. R. 1909, 4 P. R, 1909. 

5. No appeal lies from an order fining a defaulter under S. 25, Income Tax Act. 14 
W. R. 71. 


6. An order requiring accused to pay Court-fee under S. 31, Court-fees Act, is not 
appealable. 20 C. 687. 

7. An order awarding compensation and repayment of fines under S 22 Cattle Trespass 
Act, IS appealable under S. 408, Cr. P. C. 46 B, 58= 1922 B. 191 =63 I. C. 160. 

8. No appeal lies from an order restoring possession of immorable property under S. 522, 
Cr. P. C. 25 C. 630. 1924 A. 183 (1)=73 I. C. 773 Co;i/. 29 C. 724, 36 C. 44. Sec 
14 P. R. 1919 Cr. = 20 Cr. L. J. 30=48 I. C. 510. 

9. Appeal against trial by jury lies on a matter of law only. 39 A. 348, 21 C. 955 

25 C. 230, 19 B, 749. 

10. Where case is heard m revision no appeal lies. 225 A. W. N. 1890. 

11. No second appeal lies to High Court, where appellate Court takes additional evidence 
under S. 428, Cr. P. C. 27 C. 371 

12. Sessions Judge IS bound to hear the appeal, even if the appealable sentence is passed 
by the Magistrate later on at the request of the accused. The appeal is competent 
35 D. 418. 

13. Privy Council is not a Court of appeal. The Board will grant le.ave to scrutinize 
whether there has been a miscarriage of fundamental principles of justice. 53 I. C 
703, 69 I. C. 631,44 C. 876. 

24. Dissmissal. 


1. A criminal appeal once admitted cannot be summarily dismissed. An opportunity 
must be given to appellant’s counsel to be heard fully. 1924 R. 294 = 81 I. C 549 
= 25 Cr. L. J. 933 = 3 Bur. L. J. 18. 

2. An appeal once admitted cannot be dealt with summarily that the court has gone 
through the record. The order is illegal when no judgment was written. 1923 Pat 
368=72 1. C. 613 = 24 Cr. L. J. 453=4 P. L. T. 552. 

25. Dismissal for default. 


1 . 

2 . 

3. 

4. 

5. 


A Sessions Judge should not dismiss an appeal for default under S. 423 but decide it 
on merits. 1930 O. 334 = 125 I. C. 848 = 31 Cr. L. J. 939, 50 B. 673, 50 C. 972. 

The court is bound to peruse fhe record, even if the appellant or his pleader is absent 
6 Pat. 16=1927 P. 176 = 100 I. C. 831 = 28 Cr. L. J. 351, 1935 P. 460. 

It IS illegal to record an order of dismissing an appeal "in default" 35 I C 1S^s= 
20Cr. L.J. 744 = 6 Oudh L.J. 370. i. w. 


Dismissal in deault is not justified when officer is on tour. 11 P. R. igo5 Cr 
There is no dismissal of a criminal appeal in default and therefore when an appeal is 
summarily dismissed under S. 421, t is prima facie a judgment. 1935 Sind 84 = 
1935 Cr. C. 373, 21 C. 121 (127) Ref. iy.>o aind 84- 
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6. Court JismissinB on nppcal in .Icfnuli ran net n^Wi: it, otvn criicr nnrl rcBohr appral. 
y Cr4 L.. J» 553. 

26. Disqunlification of )udf*e. Sfc Dwqualificatioii of Jttdpe, 

1. Sessions Judp is not prohUnlcd from hearing appeal from aconTlction in which as 
Jnsolvencj' Juclfje he ordered the prosecution. 71 I. C. 363. 39 1*. U. 1839. 

Z court sauctsonln^r proscctillon is not nlways precluded from henrinc nopeah J924 
Naff. 23«S9 I. C. 10-19. 

3. Sessions Judge is not debarred from licaring appeal against conrictlon bj* himself as 
Magistrate. 22 P. R. 1873 Cr. 

27. Duty of appellate Court. 

1. Appellate court should arrive at independent conclusions as to facts upon the record. 
8 P. R. 1868. 6 P. R. 1803. 120 I. C. 276= 1930 N. 1051 =32 Cr. L. J. 271. 

2. Appellate court should give the accused the benefit of doubt. 3 P. R. 1876, 
6 P, R. 1898. 

3. Appellate court should give an appellant an opportunity to be beard by counsel. 31 
P. R. 1870, 29 M. 236. 

4. Appellate court should decide the appeal on merits even if the appellant or his counsel 
is absent. 50 €. 972=192-1 C.95 = 25 Cr. L. J. 1150=81 I. C. 974. 

5. Appellate court should order retrial of the accused when his defence evidence is not 
taken. 28 P. R. 1884. 

6. Appellate court should treat the opinion of the lower Court, ns to credibility of oral 
evidence, as almost conclusive. 125 P. L. R. 1914. 

7. In case there are numbers of appellants, the .appell.ate court .should consider ibe case 
of each accused separately. 1925 M. 712=26 Cr. L. J. 1039, 12 Cr. L. J. 43. 

8. Appellate court should decide the right of private defence from the cross-eaamiMtion 
of prosecution witnesses, if accused adduced no evidence on the point, 61 I. C. 654. 

9. Appellate court must consider both the oral .and documentary evidence. 51 I. C 664. 

10. Where the trial court discussed the evidence carefully, the appellate court need not 
recapitulate it. 8 O. W. N. 304=1932 Oudh 172=137 I. C. 349. 

11. Where evidence is fully analysed and all things in f.avour of accused are considered 
and some accused were convicted on testimony of witnesses who were disbel^ved 
as to rest of accused, conclusions of trial Judge should not be disturbed. 1933 Oudn 
62 = 34 Cr. L. ]. 377= H2 I. C. 813. 

28. Finalty of order on. — S. 430, Cr. P. C. 

1. A sentence IS said to be final when it cannot be set aside or interfered wutb by any 
court or authority, W'hether on appe.al or otherwise, 12 C. 536. 

2. Where the Sessions Judge rejected an appeal as time-barred, the rejection was fiu^ 
and he could not admit the appeal again on the representation of the pnsoner. 

B. 732, 24 P. R. 1887 Cr. 

3. An order of summary rejection of appeal is final. 4 B. lOL 

4. An order rejecting an appeal for non-appearance of the appellant is an unproper order 
and court can rebear it. 46 M. 382 (403), 5 N. L. R. 76=9 Cr. L. J. 553. 

5. When the appellate or revisional court has considered the case in all its aspects, that 
judgment or order must be final and the inherent power of the 

S. 561-A. cannot be inv’oked to alter the sentences. 1931 N. 169—13+ I. • 

Conf. 1927 L. 139=28 Cr. L. J. 239=99 I. C. 1039. 

29. Grounds of appeal. — Point not raised. 

Where the accused who were examined as approvers were committed to the 

trial, the objection could be taken for the first time m appeal, although it w. 

raised m the grounds of appeal. 1931 Oudh 113 = 123 I. C. 209 = 32 Cr. L- )• 

30. Hearing appellant or counsel. S. 421, Cr. P. C. 

1. Asking the pleader to argue the appeal straight away when it is presented, isimproper. 

53 M.865, 117 I. C. 279 = 1929 N. 150=30 Cr. L. J. 791. 
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2. Appell.itc Court mu';! give a rea'wnable opportunity to tlie appellant’s counsel to be 
heard. 1929 N. 150^= 1 17 I. C. 279, 1923 C. 161=93 1. C. 76, 101 I. C. 595. 

3. liven tf the anpeal filed Ixijond time, appellant’s counsel must be heard. 1927 P. 
445=103 1. C. 109 = 28 Cr. L. J. 653 = 29 Horn. L. H. 701. 

4. A private prosecutor has no right to be heard. 1932 C. 61 =33 Cr. L. J. 305. 

5. Appeal may not he postponed if opportunity was given to appellant's counsel. 53 

865=19:6 S' 3=127 I. C. 803=32 Cr. L.J. 40 = 59 M. L. J. 835. 

6. S. 421 does mt re.^uire tliat the appellant or his Pleader must be heard before the 

appeal IS decided, hut all that is recimreJ is tliat a sufficient opportunity should be 
afforded to them to be heard. 1935 Sind 84= 1935 Cr. C. 370. 

7. If an appeal IS dismissed without giving opportunity to appellant or his Pleader for 
lietng heard, tlie order is without jurisdiction and the appeal should be reheard. 
1925 L. 355 = 26 Cr. L. J. 1169=88 I. C. 593. 

8. liien if the appellant's counsel was absent, the Sessions Judge examined the evidence, 
held, that there was hearing of appeal within S. 423, Cr. P. C. 1935 P. 515. 

9. Parties must be heard in each other’s presence. Appellant has right of reply. 
1932 C. 856. 

31. Joint. 

Joint appeal hy accused y\ith common interest is valid, hut where their interests conflict, 
they must prefer separate appeals. 1936 L. 859, 5 Pom. L. R. 704, 13 P. R. 1890 
and 18 Cr. L, J. 512 Ref. 

32. Judgment— iurisdiclion.—Sct’ Judgment — jurisdiction, 

33. Limitation for filing—Scc Inherent powers— 14. 

1. In case of delay in filing appeal, the appellate Court should see if there is sufficient 
cause. It should be admitted if other co>accused are acquitted. 7 P. R. 1871 Cr. 

2. Period between d.ate of application for and delivery of copies to accused’s agent should 
be excluded. 5 P. R- 1888 Cr. 

3. The time spent m obtaining a copy of the diary orders m the case, which were filed 
with the appeal, should not be deducted while computing the period of limitation for 
filing appeal. 3 K. 220=1925 R. 239=891. C. 459 = 26 Cr. L. J. 1371. 

34. New case — . 

1. The charge cannot be altered by an appellate Court as to make it necessary for the 
accused to meet an absolutely different case from that with which he is charged by 
the magistrate. 1926 A, 33 = 90 I. C. 150 = 26 Cr. L. J. 19J4. 

2. The powers of the appellate court are not intended to start a new case against the 
accused yyithout giving him notice of the charge he has to meet. 30I.C.151 = 1& 
Cr. L. J. 599, 1932 C. 723 = 36 C. W. N. 1152=141 I. C. 622. 

35. New plea. 

New plea that certain statements are inadmissible as being not statements as con- 
templated by S. 164, Cr. P. C., cannot be raised for tlie first time in appeal. 1936 C. 
101 = 37 Cr. L. J. 445. 

36. Non-appealing accused. 

1. In exercise of Its revisional jurisdiction, High Court can deal with the sentence of 
non-anpe.yhng accused, while dealing with the appeal of appealing accused. 1934 L. 
346=35 Cr. L. J. 1047, 1932 L. 615 (1\ 12 Cr. L. J. 250, 5 C. \V. N. 330. 

2. Court can reduce the sentence of non-appealing accused. 1932 L. 615 (1). 

3. High Court when dealing with cases in appeal or revision are competent to acquit an 

innocent person. 11 Cr. L. J. 99=4 I. C. 980. 

37. Notice of— S. 442, Cr. P. C. 

1. Notice must specify the evact date of hearing. It is not enough that appeal would be 
heard in a certain month. 1881 A. \V. N. 46. 

2. A general notice on the Court House, that appeals will be heard on the first Court 
day next after presentation of the appeal is not sufficient. 5 M. JJ. 
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3. It !<? nrcr«!';ary to ftivc rnfl-r (n c.i'!'' nf rlnnj:e of ph-?- of h'-trinr'. 7 P. K, H7| Cr 
IIP. H. 1905 Cr. 

4. A general notice to follow nffircr'^ c.imp tn in<iifriri'-rjt. J1 V. U. 1003 Cr. 

5. In ca*:- of mltanccfncnt of <-nfcnrr, notice mtj^t fy jmjc.f to nppcfhnf. 14 
V. K. 1877 Cr, 


6. In cn^^c* of .appeal ni'ain-tt nrilrr of rnmprnmtion iiml/T S. 25f>. notice gjrcn 

to llic pnWic prosecutor. .Vniicc to ncrus'* i is >io* nree siiry .aI{ho'j,'[i ipsiraMc. 33 
M. 89. 29 M. IS7. 3S Nf. 1091, 1921 U f.75'-76 I. C. 04 ! « 25 Cr. I.. J. 209. 

7. Onirston to niv’c noitrr to District Macislf.-ile is an lUcit.ilitv ami not merclv an irregu- 
lanty. 24 Pom. L, K. 1I50*-'|923 15. 74 -*24 Cr. L. j. 7t>b. 

8. Tlie olijectfon tliat District .Ma{fi<tr.rtc ii not crr.v/ Kifli noi'icc shouH co:ne from 
him .and not from the cnmplauniit. J5 limn. L. K. 251 « 1925 Jl. 2H. 

9. When .appeal is mhinterd nml l»i»l is fTMtilr:!, i! c.annot he dismissed without giving 
notice of hearjUR to the counsel. 1921 K, 294«.SI I. C, 549~25 Cr. L. J. 933. 

10. Notice should he Rirrn tn .apjrclhnt in r.as' of pd app-al .ind he should l>c .aliened to 

arpuc m person. 50 545“ 1928 A. 84“ 108 I. C. 122 (T. H.) = 2d A. L. J. 275=29 

Cr. L. J. 334. 13 \. 171 m-f l‘»27 OuJh 512 Di<?. from. 

11. Notice should Iw rucii to the r.niiolunint, where compensation h.is been pranted to 
him. 53 (\ %y= 1920 C. I«a4 97 I. C. 02-27 Cr. L. J. 1089. 

12. Notice to ftisirict M.agistrate is uccrsiiry even if the appeal is to he Iic.ard h}' the 
Joint M.ai'istrntc .uid oripm.illv the .apnc.il was to l>e lilerl Iwfore the District Magis- 
trate. 1925 M. 375«83 I. C. 549 = 25 Cr. L. J. 1589. 

13. If Dtsirict M.apistrate hc.ars the apncal, no notice is neir5;.ary to himself. 1921 M- 

2Sl*62 I. C.823«22 Cr. L. j. 583. 

14. Failure to issue notice to the crown by appellate c.atirt is a sufHcient ground to set 
aside the nppeihte order. 55 C. 960^ 192'> C. 1054 ^97 I. C. 02^27 Cr. L. J. 3056, 
1925 M. 375 = 83 I. C. 349, 1925 ». 74 = 73 I. C. 812. 

15. In the absence of notice to District Magistrate, the order of the acfiuitt.al by appellate 
Court IS rerisahle at the insrince of District Magistrate and not the comphinant. 19-3 
B. 204 = 86 r. C. 257 = 26 Cr. L. J. 751. 

16. An OT^dr of retrjnl tn the nhsence of notice to acciis.'d is b.ad, +9 F. R. 1913 Cr, 

38. On a mailer of law.— -S. 4 18. Cr. F. C. See Verdict of jury. 

1. An appeal may lie on a ni.atter of fact as well ns on a matter of law except 

trial IS by jury, in which case the appeal sh.all lie on a matter of law only, ioc i. 
232=1931 Oudh 171=8 Oudh W. N. 344. 

2. Where the accused who is charged ivitli an offence triable with assessors is tried nitb 
a jury, no appeal is permissible on question of fact but only on question o Jaw. 

M. W. N. 129, 25 B. 680, 6 M. L. J. H Diss, from. 

3. The alleged seventy of sentence shall be deemed to be a matter of Ian. 1931 Oudh 

171 = 132 I. C. 232=8 Oudh W. N. 344. 

39. Order cf commitment. — S. 423 (l) (i5). 

1. Appellate Court is competent to direct a commitment to the Sessions, even if the offence 

!.<; not e'cclusirely triable by a Court of Sessions. 8 14. 23 C 350. 

2. Commitment should be directed if the appellate Court is of opinion that the 
should lui’e done it and could not adequately punish the accused. 16 xj. « 

205, 16 P. R. 1895. 

3. Where an appellate court orders a Magistrate to commit the accused to 

magistrate has no jurisdiction to make any further inquiry. The ‘ . 

made IS sufficient, ffe sbmfd frame a charge and make .o formal order o , 

mem. 1935 579 = 156 1. C.849=1935A.L.J.618. 15 205, 29 I. C. -to 

Cr. L.j 439. 

4. Appellate Court Can order the commitment .itself. 31 M. 40, 10 B. 319, 27 - I, 54, 

1922 A. 345 = 23 Cr. L. J. 456 = 67 I, C. 728, 15 A. 205, 29 I. C. 65. 





40. Pow«T» cf iipp»‘11ale courl. 

1. .\p;‘''nitc M' no piTifr In dirc“t an fnqHirr lv.it may take furllier evidence. 

1-JJl A. 15>-^T I. 

2. Tl,'- a^cii'f 1 •■lioiild n' t cm\ icted nf an n'l^nre mill nhicli Ibcy ^ ere not charged 

. In llir ttnl rnufl. l'^2l P. |. C. If'l. 

3. 1 tir pinrr of .Tpi-'llilr Cl irl to v.ir» a ««*nlence tnu'st l>e mca<;tircd hy those of the 

Itnicn.jti J5A. 5'M- A. I. C. 1033^35 Cr. L. J. 313. 

4. Appflhic Court cannot decide ?er.alit> of previous conMCtinn. K. 295"=83 I. C. 

471 - J.S Ct. L. J. 1303. 

5. .\p;'oIhlr C.oiirt can fiill\ mtli n c.ise ns provided 1») S. 423, Cr. P. C. 1926 N’. 53 

“ I. C. 17a=- Jo Cr. 1.. J. 10‘»n Poll. Jl C. <>55 Ihss. 25 C. 711. 

(y. .\j’j*cllitc Court ran rejori part of pr-aveciUi.m stor. and convict on the rest of it. 1927 
M.4in- 2>Cr,l. J 1. C. loJS 4J C. J4 I. C 795 cxpl. 

ft i». dT] hi flit u hot tier .a ’ appellate c nut c.an un ler S. 4 J3 f I ) f6). pass an order which 
asotild niake Iho posiiti>n ol the .appellant aaorse. 19J7 L. 733= lOJ 1. C. 511. 
h. S. 4J3 (I) fti) «lo»>s rot {>ernnl .1 Sessions Jiidyc to revise a tsrong order passed by his 
preJece'-sor 53 11.57'' I'Oi It. 30'»j3i|jom. L. K. 593. 

9. The appellate Court li.as poaaer unJer S. 5J0 or S. 4J3 H) (i/l to pass appropriate order 
for the disposal of pMper" |»ro.!iired at the trial, cs'cn though the trial magistrate 
emitted todo so. 10 L 1S7 P»js I.. 5^,7 =» 1033 m 3J4 = 46 M. 16J. 

10. Mich Court canroi interfere mtb the aerdKt of jura unless tlierc has been miscarriage 
of justice. 1927 C. 3‘'!5 - 101 I. < r>M = 3!C W.'N. 410=28 Cr. L. J. 495. 

1 1. ApiH'llate Court can alter the nature of sentence. 3 P. K I8S4 Cr. 

12. Appell lie Court I .".v no pouer to add to sentence an order requiring security . 23 P. R. 
1S8S Cr. See 21 P. K. IW5 Cr. 127 I*. L. R. 1901. 

13. Appellate Court can order the commitment of the accused to the court of Sessions. 
23 C. 350, In P. iJ-O. 13 A 205. 16 p K. 1.C05. 1923 L. 128 (2). 

14. Appellate Court imII be reluctant to interfere with the findings of the court unless strong 
grounds are made out. 1932 Nnd H3 = 33 Cr. L. }. 900= 140 1. C. 23. 

15. Accused R, IS coiu'icted on one charge but acquitted on other charges. The appellate 
courl ^!iile setting aside the conviction c.nnnot order retrial on all charges. 1935 C. 
120=154 l.C. 609 = 38 C. W.N. 112J5 

16. There «as an apeal against conviction under S. 304 and a revision for enhancement of 

sentence before tlie ‘nessions Judge. ] le ordered that the case sliould be committed to 
the Sessions for trial. Meld that the order nas legal 1933 L. 128 (2) = 34 Cr L. J. 
640. 15 A. 205, 16 P. R. 1895. 

17. Appellate Court can convict accused of offence though not charged but for which he 

could have been charged. 1936 N. 132. 1925 P. C. 130 = 6 L. 226. 

41. Powers of High Court — (Judgment). — S 424, Cr. P. C. 

1. High Court can dismiss an appeal without giving reasons. 1933 P. 38 = 34 Cr. L. J. 
118, 35 13. 418 .and 1931 P. 351 Dist. 

2. If the appellate judgment is not in .accordance with law, High Court may remand the 
appeal f.-r rehearing and deliverj of a proper judgment. 7 C. \y. N. 30, 37 C. 194, 43 
P. \V. R. 1912, 1 Bom. L. R, 225. 

3. Omissi.ui to ante a judgment is not a curable irregularity. 17 Bom. L. R. 1085. 

42. Presentation of. — S. 419, Cr. P. C. 

1. The petition of appeal should be delivered to the proper officer of the court by appellant 
or his pleader. 15 M, 137. 

2. Presentation by jileader’s clerk is proper. 20 M. 87. 

3. Presentation by a person who is not a clerk of pleader and over whose actions he has 
no control is not a proper presentation. 2l M. 114. 

4. The word ‘Pleader’ includes Mukhtar. 6 B. 14, 1 M. 304. 
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5. rrc*:cnti\tion !\v a pfi«'onrr In jail n«Uiofit{r< i*: rqtMt'aI'‘nl In Pfr«'*n{n{inn in coarl. 
29 V. K. 1890 Cr. 

6. Dcpo'sitinfr n pcilliott of npin*.!! Ill ft lut krpi for cmr<*nif'<T-r of pnrtK^ i*? n^t pwpcr 
prwnlafion. 10 M. 354. 

7. iRin^ini'rsfon of prlflinif of .npj»cnf fij' i« not siiflirirnl foniplMUCe xvilh S. 419. 
2 \Vdr467, 15 51. 137. 

43. RemnnB. 

1. Wlicn one of Ihr Mni.’i’Jinfrs of tlie Jhn:h of llonor.try nmhtci to sign 

iIjp jtitlerncnt, llie nppcll.ilc Cniirl r.in rcmirt!! tlie c.isj for ths sitravlurcs o! ths 

M. ipislrnte. 41 A. 217. 

2. C.a?c lu.ny be reoi.-indcil from the st.iijr it hnrnm?'? I'rrcfriilar. 1934 V. 50=104 

I. C. 909«2S Cr. L. J. 893. 

3. Scs'^jnn’iJudjjccaa remanil a c.utc by ‘jeftiotf ronrict/on nntl ordering retrial. 

1939 L. 693=136 I. C. 69=1939 Cr. C. 319. 

4. If the appellate Court finiN the decision of lower Court not sih'^f-iclorj* it cannot 
remand (he ca*te and order the lower Court to write out a proper judgment. 
32 C. 1069. 

5. Uemand of .\ppc.al muter S. 476 (H), Cr. I*. C.. for further cn-juiry i^ iJlegul but if 

t has not led to failure of justice the defect is ctir.ibJe. 1939 Sind 315. 

6. If the appellate judgment is not m .accordance w»t)i hw, f Ugh Court can remand 
appeal for rche ‘.ring an<f <fehrcrv of proper jadgmeot. 7 C. IV, X. 50, 57 C, J94, 
43 P. W', n. I9U 1 Pom. L. K. 235. 

44. Remarks and comments in judgments in.— ICxpunging remarks. 

45. Retrial.— See Retrial, 

I. Retrial ssoold not be ordered unless there are gr.ire reasons. 13 /i, L. J. 477. 

‘ 2. Retrial should be ordered if the cnal Court had no jurisdiction. 8 A. H, 1895 A. 55 • 

N. 295, 29 C. 412. 

3. A retrial should be ordereil if appellate Court finds that the accusal should hare been 
tried for .another olTence. 36 M. 457. 

4. If conriction is set aside on the ground of misdireetion to jury, retrial should be 
ordered. 4 C. 5V. N. 576. 

5. If there is absence of or defect in charge, retri.al can he ordered. 7 C. 55'. N. 301. 

6. If there IS irreguLarity in procedure, retrial should be ordered. 124 I. C. 619—1930 
N. 235=31 Cr. L. J. 705 = 3 Weir 481, 36 M. 457. 

7. Appellate court m discliarging .accused on tJie ground of misjoinder of parties, can 
order retrial. 28 C. 104. 

8. 5Vhen (he prosecution came with an incomplete case and it confirmed the defence, 
retrial cannot be ordered. 3928 Pat. 293 = 107 I. C. 529 — 29 Cr, L. J. -58. 

9. Retri.al should not be ordered, if the complainant’s story is grotesque and accused 
has ser^'ed half the sentence. 1930 Nag. 355=1241. C. 619=31 Cr. L. J. /O . 

10, In case of appeal against acquittal, High Court can decide the case instead of order 
mg retrial. 1927 Smd 104=99 J. C. 98, 19 B. 749, 1925 Smd 116 Rel. on. 

II. Retrial cannot *66 ordered o.aly because the reasons giren 

rejecting prosecution evidence, are not satisfactory. 1927 A. 727— 28 Cr. L. J- 

12. In the case of appeal from an order under S. 107, Cr. P. C., retrial can be ordered. 

48 A. 501, 1926 A. 403 = 96 J. C, 497 =2+ A. L. J. 566 = 27 Cr. L. J, 945. 

13. Retrial should not be ordered unless there IS reasonable opportunity of accused being 

convicted. 50 ^T. 374, 69 I. C. 380, 1926 N. 53 = 26 Cr. L. J. 1090. 

14. If juror gives out his opinion outside Court before the conclusion of trial, retrial 
should he ordered. 1921 C. 631=62 I. C. 334=23 C. W. N. 240. 

15. Retrial cannot be ordered only because inadmissible and irrelevant evidence is 
admitted. It should be separated. 74 I. C. 72=1923 R. 65=34 Cr. L. J. 744. 
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16. Retrial should be ordered, ubere the cross-examination of prosecution witnesses was 
perfunctory o^\i^g to counsel’s inaptitude and facts were not ascertained. 1924 C. 
257 = 81 I. C. 353 = 25 Cr. L. J. 817=28 C. W. N. 170. 

17. Retrial cannot be ordered if the prosecution story has hopelessly broken down in 
every respect. 1930 M. 189= 122 I. C. 497=31 Cr. L. J. 422. 

18. If the magistrate holds that the prosecution story is doubtful, the appellate Court 

should not order retrial on the ground that another view of the case may be taken. 
1930 L. 543 = 31 P. L. R. 729=129 I. C. 300=32 Cr. L. J. 302. 

19. If the Sessions Judge thinks that evidence of some more witnesses is necessary, he 
should order additional evidence under S. 428 and not a retrial. 31 C. 710, 
45 I. C. 149. 

20. High court can order retrial of appeal by the lower appellate court. 7 P. L. R 
1913 = 2 P. R. 1913 Cr.=43 P.W. R. 1912=13 Cr. L.J. 737, 

21. Appellate Court inste.ad of ordering retrial, may retry the case itself. 30 M 228 
2 Weir 481. 

22. If the appellate Court finds the complaint resulting in conviction to be uWa vires 
it has no jurisdiction to order retrial. 57 I. C. 820 = 21 Cr. L. J. 660. 

23. An order of retrial is bad m the absence of notice to the accused. 49 P. L. R. 1918 

24. Ordering retrial with the direction to treat evidence already recorded as evidence 

in the case is irregular. 43 I. C. 109= 19 Cr. L. J. 77. 

25. Appellate Court can order retrial on a fresh charge. 19 I. C. 326. 

26. Retrial should not be ordered with the object of enabling the prosecution to fill up 
deficiencies in prosecution evidence. 8 I. C. 594 = 11 Cr. L. J 684. 

27. If the accused has been harassed by repeated trial on insufficient evidence, retrial 
would not be ordered. 1926 A. 429=95 I. C. 385=27 Cr. L. J. 785. 

28. Retrial should be ordered under special circumstances. 1926 A. 429=95 I. C. 385. 

29. It is to supply formal defects that appellate Court orders retrial. 131 I. C. 454, 1931 
M. 227 = 32 Cr. L. J. 749, 42 A. 522 and 1930 M. 189 Ref. 

30. If prosecution has failed to prove the case, retrial should not be ordered. 1931 
M. W. N. 517. 

31. S. 43 does not authorize the appellate court to order retrial from a p.nrticular 
point or that a particular charge to be framed. 1932 M. W. N. 114. 

32. Accused was charged under S. 420 and S. 465 but was convicted under S. 420 only. 

He was acquitted for the offence under S. 465, as the Magistrate found that the 
case fell under S. 467 which he could not try. On appeal the Sessions Judge ordered 
retrial. Held, that arder was illegal. 1935 L. 945, 1933 A. 941 Rel.on 31 P R 
1910 and 16 P. R. 1895 Dist. ’ ' 

33. An appellate Court cannot order retrial merely because it disagrees with the finding 
of lower court, that the accused had not committed the more serious offence but 
the lesser offence. 1936 A. 758. 

46. Reversal of finding — 

1. Where a man charged with murder is convicted of a minor offence, the High 
Court acting as Court of Appe.al and Revision can convict him of murder 4 R 
140= 1926 R. 154 = 98 I. C. 705 = 27 Cr. L. J. 1393. 


An appellate Court cannot retain the case on its own file and ask the lower Court 
to record a finding which it has failed to record under S. 367. 54 I. C. 404. 


On an appeal against acquittal under S. 302, the appellate Court can convict the 
accused under S. 193, even though the opinion of Assessors v as not recorded with 
regard to this charge. 52 B. 385 = 1928 B. 130 = 108 I. C. 501, 1925 P C 130 19^4 
B. 246 and 19 B. 51 not foil., 1925 Sind 105 Appr. * ’ 


Appellate Court can reverse the finding in a murder case, if the boy is missintr 

and identity of accused is not established. 1929 A. 710= 121 I. C. 248. ^ 

Where a Sessions Judge reversed the coavicUoa for non compliance with the 


5. 
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provisions of S. 360 and left the question of retrial to the District Magistrate, 

■ the retrial of the accused is competent. 53 C J92, 46 C. 2J2 

6. Retrial should he ordered under special circumsiances. 1926 A. 429 = 95 I. C. 385. 

7. Appellate Court should not disturb the verdict of jury unless opposed to the entire 
weight of evidence. 1930 C. 199=12+ I. C. 818=31 Cr. L, J. 737. 

8. Finding of trial court will not be disturbed in the absence of strong grounds. 1932 

Sind 143 = 140 I. C. 23 = 33 Cr. L. J. 900. 

47. Revision and — Distinguished. 

1. In appeal the appellant is given a statutory right to demand an adjudication upon 
a question of law’ or fact or both. But in revision the applicant ha« no right 
whatsoever beyond the right of bringing bis case to the notice of the court. It is 
for the court to interfere in exceptional cases. 1935 A. 814 = 36 Cr. L, J. 907. 

2. A revisional application is not to be regarded as in some sort a second appeal on a 
question of law. 1935'A. 814—36 Cr. L. j. 907. 

48. Right of reply.— Sec Arguments — 7. 

r 3. Right of reply should be conceded to the appellant's counsel after the argunients of 
the public prosecutor. 21 P. K. 1917 Cr.=36 I. C. 835, 

2. There is no right of reply vouchsafed to an accused under S. 423 but permission to 
reply is a privilege which should not be refused by an appellate Court. 1925 Oudh 
50=S2 I. C. 37 = 25 Cr. L. J. 1173, 1925 O. 65=82 I. C. 33. 

49. Right of — When co-accused given appealable sentence. S, 415-A,, Cr. P. C. 

1. Where one of the several accused has a right of appeal, it enures for the benefit o! 
the other accused as well. 134 I. C. 1196=1931 C. 642. 

2. If at one trial some of the accused are sentenced to appealable sentences, while the 

rest are awarded non-appealable sentences, all of them have a right of ' 

17 Cr. L. J. 27*30 P. R. 1915 Cr., 4 L. B- R. 354 = 9 Cr. L. }. 356. 16 P. R- 1916 
Cr. 38 A. 395. 22 Cr. L, J. 297. 

3. Where an .accused is convicted on his own plea of guilty and is merely baiind 

has no right of appeal, although he was tried with others who were awarded app ■ 
able sentences, 1931 Sind 151 = 134 I. C. 379=32 Cr. L. J. 1142. 

50. Right of — by cambining sentences. S. 4l5, Cr. P. C. 

1. Where two punishments such as that mentioned in S. 414 were imjwsed, 

of the combination of the punishments S. 415 made the order appealable, iv 
27=136 I. C. 248=33 Cr. L. J. 278, 33 A. 510, 

2. If a first class Magistrate passes two sentences of Rs. 40 on the accused, 
gate of the sentences should be taken into account to save the right of npp 
1. C. 1196=30 Cr. L.J. 90=1931 C, 042. 

3. S. 415 applies when accused is ordered to give security to keep the peace and not 
when required to furnish security for good behaviour. 9 Cr. L.. J. 3oo. 

51. Summary dismissal of, — S. 421, Cr, P. C. 

1. .\ppe.als which are complicated both in law and {.acts ought summarilydis 

misled. 48 M. 385 « 1^2+ M. 895= 19 Cr. L. J, 223, 22 Cr. L. J. 349, 

2. Where the credibility of the pr-osecution witneses has be-'i impugned, summary 

dismissal is improper. 24 Cr. C. J. 477= 192J Pat. 552. ^ 

3. An order of summary* dismissal of appeal is final. 4 L. I9l , B. /3~ » 

H. 1857. ' 

4. If ai'p«il IS diemissed for default of plea<ler*s absence. lbeappefi.ite court ma> 

It on merits. 46 M. 3^53 (403). ^ ^ 

5. Wl-*-rif there arr di>pute<l facts and Urge numl>er of d^-uments, the appeal ou? 
ta U di^-m-^e! summarily- Cj I. C. 173, 44 M. 385 = 192+ .M. 895. 

C. II If fr>;»Trtanits is given to anpelUnt or his pleader to l>c 

r.Jt U rC,tp.v,-d. 53 M- '-05= 1930 M. 663= 127 I. C. 603, 192/ N- 
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", Appcnl mcp ndnnttfl canml he «!ummarilydI«!nils<M;d. 192f C. 612=69 I. C. 461. 

8. riradrr not hr a';kc(l Mraijrhtauay to argue llic appeal when prccented. 53 M. 
f>65- 1930 M. 863= 127 I. C. R03. 

Appellate Court in rcj"cling an appeal sumoiarily is not bound to nrite a Judgment. 

21 C. 02, 20 n. 540, 25 M. 534. 

10. Appellate Cviurt sliotild record rca«;ons nhilc rejecting .an appeal summarily except in 

exceptional cases. 1930 1*. 331 = 125 I. C. I2]« 36 A. 496, 8 A. 514, 17 A. 241, 
38 A. 393. 

11. No reason need be recordeJ in .support of summary dis:niss.al of .appeal. 1929 C. 773 = 

123 I. C. 243, 1926 L. 196 = 91 I. C. 55=26 I*. L. R. 616. 

12. Judgment, dismissing the appeal summarily, need not be elaborate but must show 

that the Judge has applied his mind to it. 1929 Nag. 150= 1 17 I. C. 279=30 Cr. L. J. 
791, 38 A. 393, 36 A. 496. 

13. Mere order that appeal is dismissed summarily tMthout giving .any reason is bad in 
laa. 1925 Pat. 183 = 82 1. C. 165, 72 I. C. 893=1922 P. 552, 61 I. C. 49. 

14. Order summarily dismissing the appeal, stands on the same footing .as an order under 
S. 424, Cr. P. C. 1929 Sind 26=111 1. C. 856 = 29 Cr. L. J, 936. 

15. liven if appeal is filed after limitation, appellant’s counsel should be heard before 
dismissal. 1927 P. 445= 103 I. C. 109 = 29 Bom. L. R. 701=28 Cr. L. J. 653. 

16. Reasons for sammanl.’ dismissing the appeal must be given, vxhichwdl showthat 
points raised In the appellant had been considered. 1935 P.at.32= 152 I. C. SOI* 
35 Cr. L. J. 191. 1930 Pat. 331 =31 Cr. L. J. 760 applied. 

17. Where memorandum of appeal contained number of grounds admitting of arguments 

and the judgment simply oas “Heard. I see no reason to interfere”. Held, that S. 421 
was not sufficiently complied with. 1935 Pat. 37 = 353 I. C. 152 = 36 Cr. L.J, 261, 

52. TotPrivy Council— See I’nvy Council. 

53. Transfer of.— S. 407 (2), Cr. P. C. 

1. The District Magistrate mavdeleg.ale his work of hearing appeals, but not any re* 
visional work. 2 Bom. L. R. 536. 

2. The Court to which an appe.al is transferred is not bound by any opinion as to the 
necessity of taking further evidence, etc. 31 M. 277. 

3. If a Sub-Pivisional Magistrate has issued summons to a person as a court .witness 
while having an appeal tmnsferred to him, the District Magistrate on withdrawing 
the appeal is not bound to hear that witness, bec.ause he is not bound by the opinion 
of the Sub-DiviSional Magistrate. 31 M. 277. 

4. S. 407 (2) deals with appeals agamst convictions only and therefore a District Magis- 
trate cannot transfer to a First Class Magistrate an appeal from an order sanctioning 
prosecution. 34 A. 244. 

54. Who can file. — 

1. Legal Remembrancer appointed by Government can file appeal agamst acquittal 
46 C. 544. 

2. Private applicants or police can move District Magistrate for filing appeal 1923 L 

163 = 24 Cr. L. J. 433. 

55. Withdrawal of. — 

A petition of appeal presented for admission may be withdrawn before it is dismissed under 
S.421. 5 C. L. R. 372. 

APPEARANCE THROUGH COUNSEL. — Absence of complainant. S. 174, I. p. C. 

Exemption from appearance S. 205, Cr. P. C. 

APPELLATE COURT. See Appeal— 27. 

APPRECIATION OF EVIDENCE. See Evidence — 2. 

APPREHENDED DANGER. See S. 144, Cr. P. C. 

APPREHENSION OF IMPARTIALITY. See Transfer (Ground)-?. 



ApJ^rox'al. 

APPROVAL 

1. Instigation by.--Sc<! Abetment. 

2. Taking property on. See lircactiof lnist,—12. 

APPROVER, Ss. 337-339 Cr. P, C. See Accomplice. Pnnion. — 2. 

1. AccompHce and — 

1. Accomplice under offer of pardon is r.n approver. HIM?. 189+ Cr. 

2. Approver, nhboiigh a competent witness, is not <hvested of the cliaracter of .accused 
until he e.irns discharge. 12 L. 604-1931 L. 353 = 32 Cr. L. J. 785. 

2. Adn'issibility of statement of — 

1. Statement made by an approver under tender of pardon is admissible at the sub- 
sequent trial. 10 P. R. 1895 Cr. 

2. Where an accused was given pardon for an offence not exclusively triable by Court of 
Sessions or those not mentioned in the section, the statement is inadmissible. 52 P. L. 
R. 1902. Sce+5A. 226. 

3. Approver must be examined as witness m committ.il and subsequent proceedings of 
every person tried for the same offence. Kon-compliance renders trial illegal. 11 L. 
230= 1930 L. 95 = 120 I. C. 489 = 31 Cr, L. J. 111. 

4. Statement of approver may be oral, though it should alaiiys be reduced to writing. 

9. L. 608=1923 L. 320=108 I C. 514 = 29 Cr. L. J. 413. 

5. No formal order of discharge was passed m respect of approvers but they were not 
mentioned as accused in tJie chaltan. Held their evidence as admissible. 19-3 i>. 
666=77 I. C 984. 

6. Even if the pardon is invalid, it would not prevent the approver being examined in 
the Sessions Court as a witness, if he is not committed for trial with the other accus- 
ed. 1926 A. 590=97 I. C. 367 = 27 Cr. L. J. 1103. 

7. Prosecution is bound under S. 337 (2), Cr P. C. to produce the approver in 
Court, although his pardon is withdraam before the trial. 1931 L. 102=134 I. C. 
193 = 31 P. L. R. 1010=32. Cr. L. J. 1126. 

3. Certificate for prosecution of. See Certiffcate — 5. 

4. Commitment of. See Commitment. 

5. Corroboration of. See Accomplice. 

6. Detention or custody of. See Detention — 5, ‘ 

7. Evidence of. See Accomplice. — 6. ^ 

An approver can easilv substitute an innocent man for a real offender. 1931 L. 408 

L C. 185 = 32 Cr.' L. J. 818=1931 Cr. C. 648. 

8. Forfeiture of pardon of. See Pardon. 

9. Oath to. 

Administration of oath to an approver is not neccessary wliea pardon is given. 128 I. C, 
209=1931 Oudh 113 = 7 Oudh W. N. 972=32 Cr. L. J. 91. 

1 0. Pardon of. See Pardon. 

11. Statement of. See Accomplice. — 6. 

1. An approver’s disclosure is in its very nature always the result of inducement 

mise of pardon. But should it appear that it was extorted by undue duress, ‘ , 

violence to the extent provided in S. 24, Evidence Act, the con^saional s a 
would have to be ruled out of order. 9 L. 606= 1928 L. 320 — 29 Cr. L.. J- 

2. S. 337 (l) nowhere lays down that the disclosure of facts shall be reduced 

the verbal testimony of the person to whom it is made is sufficient to 
ment, though as a precaution, it is generally reduced to writing. 9 L. oOs, 

3. A previous statement made by accused, who was subsequently pardoned, is admissible 
agamsi him. 46 A. 236=1924 A. 220=81 I. C. 604 = 25 Cr. L. J. 956. 
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4. A discrepancy between the statements of approver and, witness cannot be explained 
away by reference to statement before Police. 1934 L. 102=35 Cr. L. J. 517. 

5. Retracted statement of approver must be extrinslcally corroborated. 1934 Pesh. 46. 

1923 L. 320, 5 A. L. J. 691 and 59 P. R. 1905 Foil. 

6. No conviction can be based on the uncorroborated testimony of an approver. 

1933 L. 838. 

7. An approver acceptingr a tender of pardon can be examined under S. 164. 35 Cr. L. 
J. 111 = 1933 L. 868, 1933 L. 321=34 Cr. L. J. 469, 1924 L. 490. 

8. If approver’s evidence is rejected against an accused whom he falsely substituted, his 
entire evidence against other accused should also be rejected. 1933 L. 871=35 
Cr. L. J. 137. 

12. Trial of. Sea Pardon. 

1. Certificate of Public Prosecutor is an essential requisite under S. 339 and the absence 
of certificate vitiates the trial of the approver. 5 L. 379 = 1925 L. 15 = 26 Cr. L. J. 
237=84 I. C. 61. 

2. Action can be taken against the .approver after the trial of the other accused is finish- 
ed. If he has forfeited pardon during the preliminary enquiry, he cannot be committ- 
ed to the Sessions along with other accused. 23 B. 493, 24 M. 321, 31 M. 272. 
Cotil 42 C. 856, 20 A. 529, 29 A. 24, 25 D. 675. 

3. If the accused has forfeited his pardon during the Inal lie cannot be tried at once, as 
he was not committed to the Sessions as accused but as witness. 14 A. 336, 1 L. 218. 

4. The burden is on the prosecution to prove that the approver forfeited the pardon* 

1930 M. \V. N. 773. 

5. Accused cannot be tried and convicted of murder, until the court trying him has re- 
corded a finding that he has forfeited the pardon. 5 L. 379=1925 L. 15 = 26 Cr. L. 
J. 237, 1929 Qudh 256=116 I. C. 64 = 30 Cr. L. J. 559. 

6. Approver can plead pardon as liar to Ins trial and can say that he sufficiently complied 
s^ith the conditions of pardon 1922 Sind 31 =68 I. C. 835 = 23 Cr. L. J. 611, 5 L. 
379*1925 L. 15 = 26 Cr. L. J. 237 =84 I. C. 61. 

7. If an approver made contradictory statements, sanction cannot be refused to prose- 
cute him for perjury. 1933 L. 868=35 Cr. L. J. 111. 

ARBITRATION. 

1. In compoundable cases. 

1. A criminal complaint cannot he referred t» arbitration and the award following it 
cannot be made a rule of Civil Court. 1929 L. 394= 116 I. C. 215 = 30 P. L. R. 122 
= 1 1 L. L. J. 89. 

2. Parties to a case under S. 427, I. P. C., agreed to he hound by the decision of arbitra- 

tor whose award as objected to b> the compl.iinant. Held that the agreement to 
refer the case to .arbitration is not a final settlement. 1926 C. 266 = 90 I. C. 544 = 26 
Cr. L. J. 1584 = 42 C. L. J. 139. 

3. Parties referred their disputes including a case for defamation to an arbitration. Held 
that until .arbitrators decided the dispute, the offence cannot be treated as compounded. 
1925 M 1211=90 I. C. 666==26Cr. L, J. 1594. 

4. If a conipound.aMe case IS referred to arbitrators, the Court is not bound to s^alt for 
award thovph it should and the award may amount to compounding the olTcnce. 
The Com will give effect to such compounding. 26 Cr I.. J. 1 5‘^4 =1925 M. 1211. 

2. In case under S. 145Cr.P.C. S.v Dispute al>out immovtihle propertj. 

3. In maintenance cases. S. 485, 1, r. C. 


Where an arbitrator has made an award in application to reduce maintenance, he cannot 
subsequently reduce it. 1934 A. 940. 

4 . In Nuisance cases. 


As the dispute under Chapter X, Cr. P. C. (Public Kcisance) is of public 
not he referred to arbitrators by consent of parties even. 61 I C 55 = ?> Cr 
Cr. L.J.5n,42C.702.21 C. \V. N.926. ' ' 


nature it can- 
L. J. 327, 22 
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5. In Security cases. See Breach oI Peace — 

6. Sanction for Prosecution. — 

Sanction for prosecution under S. 195 is requisite hr olTcnccs under S«:. 193, +71, I. P. C., 
alleged to have been committed before an arbitmlor appointed in a civil suit. 3 P. R. 19H Cr., 
17 M. L. J. 420. 

ARGUMENTS. 

1. By accused. 

An accused lias no right to personally argue his own bail application, although in special 
cases he can be permitted to do so. 134 I. C. 842= 1931 A. 356=32 Cr. L.J. 1271. 

2. By counsel in appeal. S. 421, Cr. V. C. Sea Appeal— 30. 

3. By counselin revision. S. 439, Cr. P. C. See Hevision. 

4. By counsel in trial. 

1. Although Code does not provide for arguments by counsel, yet opportunity for argu- 
ments must be allowed. Conviction was set aside on affidavit given to that elTect. 
1925 A. 282 (1)=23 A. L. j. 253«87 I. C. 796. 

2. It is the duty of the Court to hear any arguments t)jat may be ofTcred in every crimi- 
nal trial or proceedings. 1925 Oudh 228=83 I. C. 340=25 Cr. L. J. 1380. 

^ 3. The nature of defence can be ascertained not only from the statement of the accused 

but from the trend of cross>examinalion and tite arguments of accused’s counsel. 
1930 C. 442=127 I, C. 263=51 C. L.J. 339=31 Cr. L. J. 1203. 

4; When the Court is in camp, it can give judgment without hearing the pleaders who 
did not attend, 69 I. C. 640. 

5. In an application under S. 488, Cr. P. C., the parties were examined and the'ease was 

closed for orders. Pleader for the husband appeared and wished to argue fbe ewe 
and file some documents. The Court ruled him out and passed judgment. HeW, 

' that the case should be retried. 31 Cr. L. J. 1 10= 1930 N. 59. 

6. Omission by party to ask for opportunity for further arguments when magistrate 

examined witness after close of the case and submission of arguments is a bar to 
raising objections as a ground of revision. 1924 C. 9S0=2S Cr. L. J. 1107. 

7. When there ate mote than O'le accused, their counsels should all be heard after the 
conclusion of the whole evidence, »f not, the procedure is illegal, but does not vitiate 
the trial in absence of prejudice to the accused. 1932 L, 103=135 I. C. 209 = 33 
Cr. L. J. 97=33 P. L. R. 891. 

8. A junior pleader is not entitled as of right to complete the arguments, left unfinished 
by his senior. 53 I. C. 955. 

9. Magistrate’s refusal to heat accused’s counsel is an illegality vitiating trial. 1928 M 

1234=112 I. C. 586 =29 Cr. L. J. 1032. 

10 Audi alteravt PorUm. (Hear the other side— ». c., no man should be condemmed 

unheard). 24 Q. B. D. 712, 32 L- J. C. P. 185. Wharioii s Law Lexicon, P. SL 

5. By Private Prosecutor. 

1. A private prosecutor has no right to be heard. 35 C. W. N. 976=1932 C. 61- 

2. A complainant cannot claim as of right to be heard in appeal. It is purely in the 
discretion of the Court. 29 P. R. 1886, 7 M. H. C. R. 42 (App.) 

6. Cutting short. 

Court cannot cut short a counsel’s arguments unless irrelevant or is a repetition. 1928 
L. 319 = 107 I. C. 763 = 29 Cr. L. J. 279. 

7. Right of reply in appeal. See Appeal — +4, 

8. Right of reply in trials. S. 292, Cr. P. C. 

1. Where the accused h.ts not called any evidence on his behalf, he has the right to be 
heard last. 53 B. 119=1923 B. 357 = 30 B. L. R. 1530. 

2. The putting in of deposition of witnesses made before the Committing 3 Iag»strate and 
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llie police Is not adducing evidence. 31 C. 1030, II Hom. L. R. 177, 1+ C. 245, 17 
C.930, IOC. 1024, 14 15. 436. 

3. Even if one of the accused calls v\-ilnesses, and the others do not, the prosecution is 
entitled to reply not merely on the ei'ideace .adduced by one of the accused, but 
peneralh on the nhole case. 18 B. 364. 

4. The prosecution sh.all be entitled to replj if the document.ary evidence for the defence 

IS adduced after tl.e case for the prosecution is closed. 43 C. 426. 

9. Undefended accused. 

Where in a Sessions court an accused is unrepresented, the judge should bring to the 
notice of the jun the argument \\hich would hare been adr.aneed, if he had been 
represented b\ pleader, else it will be urged that there was non-direction in the charge 
of the jurj-. 1930 Sind, 305 = 23 Cr. L. J. 172. 

10. Written. 

1. Written address filed b\ counsel do not stand liigber than judge’s notes of counsel s 
arguments. 53 B. 119= 192S B. 537=30 Bom. L. R. 1530. 

2. It is open to court not to accept notes of arguments filed by pleader of the accused, 
but if he accepts it, it must form part of the record and should not be destroyed till 
the expiration of period of appeal. 1926 Sind 194 = 04 I. C. 903=27 Cr. L. J. 711. 

3. Counsel can waive hts right of oral address in favour of written one. 53 B. 119. 
ARMS ACT.— <XI of 1S78). 

S. 1. — (i) Licence for weapon need not be uilh the person. 64 I. C. 275, 20 C. 444. 

(ii) Sale by Nazir of Court is excluded from the operation of the Act but court should 
gire notice under S. 5. 9 B. 518. 

(ill) A penal enactment liVe Arms Act must be strictly construed in faronrofin 
diridual, svhen some doubt exists. 1925 N. 219 = 109 I; C. 511=29 Cr. L.J. 575 
S. 4. — “ Ammunition " — Definition. 

(i) Empty cartndge case is included m “ Ammunition." 46 A. 107= 1924 A. 215, 32 
A. 152= 10 Cr. L. J. 373 = 7 B. U R. 474. Coat. 20 P. R. 1890. 

(ii) Lead moulded into bullet of 20, 24 bore is “ Airmnnition." 16 P. R. 1910=23 
P. W, R. 1910. 

" Arms "—Definition of Arms is not exhaustive. 60 C. 1477. 

1. Whatever can be used as an instrument of attack or defence or cutting or thrusting 
and IS not an ordinaiw implement for domestic purposes is an arm. 34 C. 749, 32 
P. R. 1918 = 461. C. 486, 2L, 291 = 1922 L. 13S(2) = 64 I. C. 847 = 23 Cr. L. J. 63 
= 12 P. L. R. 1922. 

2. The test is whether particular instrument is usually emploved for the purposes of 
defence and offence. 16 P. R. 1910, 10 P. R. 1919, 52 I. C. 193, 6 I. C. 952. 1927 
L. 162 = 99 I. C. 935 = 25 Cr. L. J. 199. 

3. The definition of “arms " is neither exhaustive nor happy. 32 P. R. 1918, 26 I. C. 
133. The mere fact that it is dangerous does not make it arm. 

4. Fire-arms mean arms that are fired by gun-powder or other explosive. 42 C. 1153. 

5. “Arms” includes parts of arms. 42 C. 1153, 7 M- 70. 1933 C. 495 (1). 

6. A gun rendered unserviceable by the Jo's of tngger is not an arm. 6 M. 60. 

7. Air-gun is not an arm. 4 Cr. L. J. 239. Con/. 60 C. 1477 = 1934 C. 36S. 

8. Chhavi is an arm. 20 P. R. 1900. lO P. L. R. 1919, 52 I. C, 193, 33 P. L. R. 1914. 

9. Cook’s knife is not an arm. 5 L. B. R. 130. 

10. Sword stick is aa arm. 34 C. 749, 1933 B. 438. 

11. Empty cartridge case is an arm. 32 A. 152. 

12. Revolver with its trigger out of order is an arm. 21 M. 360. 

13. Gun-barrel and nipple are ‘ arm.* 7 M. 70, 5 Cr. L. J. 435. 
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‘ 14. Dashi'Upyat is not an arm, 8 I, C. 972, ' 

15. Battle-axe is an arm. 1 Weir 654. 

16. Rockets under the definition of ammunition are war-rockets. 5 II. 159. 

17. Sword hilt is an arm. 38 P. R. 1889. 

18. A revolver out of repair is arm. 6 P. R. 1908. 

19. A clasp-knife is not an arm. 1 L. B. R. 271. 

20. A hunting knife is an arm. 81 I. C. 943 (C). 

21. Bolts arid bars of rifles are * arm.' 1923 L. 617=77 I. C. 1003. 

22. Gandasa for purposes of offence and defence is .arm. 33 P. L. R. 1914. 

23. The true criterion is not whether any given Dah is xijyyat but what was the intention 
of the maker. 68 I. C. 818 = 1923 R. 23 (l)=ll L. B. R. 381. 

24. In order to fall under this section the weapon need not be in serviceable condition, 21 
M. 360, 1923 L. 617. 

25. Chhavi — Everything which has a large axe-like blade curved or otherwise wdh 
an arrangement of rmg for fastening it to the handle and a handle of considerable 
length is chhavi. 1 P. W. R. 1914=s33 P. L. R. 1914. 

26. Empty brass *405 and cartridge case which cannot be reloaded in India is not an anUt 
87 I. C. 927«26 Cr. L. J. 1034=^1925 A. 498«23 A. L. J. 455, 6 L. R. A. Cr. 127. 
87 I. C. 26 Cr. L, J. 1039. 

27. “ Ammunition *’ does not include ‘ Patakhas. ’ 53 A. 226. 

Ss.5-16. 

1. Exemption only applies to kirpans carried by Sikhs but not to manufacture of 
kirpans. 3 L. 437“ 1923 L. 267*77 I. C. 230. 

2, The word manufacture does not include repair. 1 Weir 653 — 6. 5 L. 308=^1924 
L. 600, 1930 11.153*125 1. C. 435*51 Cr. L.J. 847. 

3 A servant carrying gun and sboAing under the orders of his master is not guilty. 1881 
A. W. N. 7, 22 A. 118 {120).51 J. C. 208, 38 Z. C. 329, 47 M. 458*1924 M. 668. 
*81 I. C. 623, 13 C.W. N. 124. 

4 A person exempted from the operation of Act can send a servant to shoot for him- 
38 1. C, 329. 

5 A serv.int possessed his masters gun who though licensed ■a-as dead ts guilty. 14 B. L. 

R. 501*15 1. C. 797, 

6 Sikhs .are exempt for possessing hr^an, which is another word for sword. 5 L. 308 

*1924 L,600, 77 1. C. 230. 

7. A person who applied for permission to sell gun is not guilty for selling it, although 
he sold it before permission being granted to him. I Weir 657. 

8. A person lawfully entitled to possess .arm, signing the prescribed receipt of purchase 
in the name of another, is guilty of forgery. 43 C. 421. 

9. Mere temporary possession of arm by servant for the purpose other jdnn its use, ws. 
fetching it from the neighbouring village, is no offence. 37 B. 181 — 18 Cr, L. A 

24 A- 454, 1933 P. 600 = 146 I. C. 498 (I J- 
ID. Possession of a part of fire arm is prohibited. 42 C. 1153. 

11. There is no provision in S. 14 requiring a person to deposit .a sp«r. It refers to fire- 

arms only. 29 1, C. 544=16 Cr. L, J. 528. 

12. WTcre a person kept a gun for some lime and gave it to another to l.eep it for hmi is 
not guilty Under S. 19 {/). 37 II. ISl, 

13. Tlie knovsletlge of the existence of fire-arm found in a hut on search sh^uLf not l-e 

injputed to a.ny other than theoecDpser, 41 C. 550. 

H. To pa»s an Order confiscating a gua because of mere delay in renewing th® license i* 

ootleeal. 22 I. C. 165“15 Cf. L-J. 21. 
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15 \ rrroi ccttjnr fi licence for prolecllon cannot use It for sport. 1 Weir 663. 

16 Wh-n a Ha\iMar was nppoinletl Jamadar with .a retrospective effect from the date 
prior to the commission of offence, hU conviction most Iw set aside. 27 P. K. 1885. 

17. I’ossjtsion of mister's cun for unlawful purpose Is offence. 1935 A. 916. 

Si. 19-20. 

\ rirrvine cun bv a cousin of liccncce in n marrl-ice procession in contravention of the 

Verms of licence is unlawful. 1923 H. 35 = 67 I. C. 722 = 23 Cr. L. J. d50. 

o Hecorery of pun not m the presence of witnesses, cannot be relied upon. 1933 L. 466. . 

3 In a. case under Arms Act, the question of exclusive possession cannot be raised for 
llic first time in appeal. 1 P. W. H. 1914. 

4 Whether there is ammunition for the use of pun in the immediate control of the accus- 
ed or not, as he poes holding the gun, he goes .armed. 77 I. C. 736, 1925 Sind. 177 = 
25 Cr. L. J. 448. 

5 \rms found in .a joint family house, accessible to many, cannot be held to be in the 
possession of anj. 41 I. C. 157, 21 C. W. N. 839. 

6. Sale of clasp knives is not punishable under S. 19 (a). 25 I. C. 337. • 

7. Intention is no ingredient of offence under S. 19 (c). No sooner a person enters 
Ilritish India with unlicensed .arms, he is guilty. 35 M. 596, 37 B. 181. 

8 \ servant going with his master's gun to shoot is guilty of going armed. 9 L C. 720, 

■ '24 A. 54. Cotit. 38 I. C. 329. 41 C. 11. 

9. possessing of arms without licence by .a minor comes under S. 19 (/). 40 A. 420. 

tn Person keeping the gun for sometime .and then handing over to another js not guilty 
under S. 19 (/). 10 1. C. 688=15 C. W. N.440Co«/. 27 P. W. R. 1915=30 I. C. 461. 

11 Chhavi found in Ihe j^int possession of two .accused, there is no exclusive possession 
and they are entitled to the benefit of doubt. 1923 L. 513 (1), 65 I. C. 447 (1). 

10 niseoverv of arms m consequence of information by the accused that he buried it in 
fields comes under Ss. 19 Wand 20.72 P. L. R. 1916. 

13. Carrying revolver in pocket comes under S. 19 (/)and not S. 20. 27 P. W. R. 1915 Cr. 

14. The concealment of Chhavis .and other arms from the possession of accused at 
his information comes under S. 20. 1923 L. 434. 

15 Gun placed m a cabin in order to conceal it from the police is punishable under 
S. 20. 1923 L. 79=68 I. C. 833, 8. P. R. 1915, 9 P. R. 1912 not followed. 

16. Accused took the chhavi blade from the place of concealment w’hich fitted the 
dang, and threatened a Railway servant, is guilty of offence under S. 19 and 
not 20. 1923 L. 10. 

17. A sentence of 3 years under S. 20 is very heavy. 32 I. C. 672, 66 I. C. 995. 

18. S. 20 does not apply to ordinary case of concealment but where export or 
import IS attempted. 9 P. R. 1912=128 P. L, R. 1913, 6 L. 151 = 1925 L. 395 
(2) = 86 I. C. 221, 27 C. 692. Cont. 1933 C. 692, 1934 C. 705. 

19. Pisiol was found in the possession of servant in the shop. The master is not guilty. 
1923 A. 33 = 69 I. C. 457=23 Cr. L. J. 729. 

20. Offence under S. 19 («) is keeping arms for sale and not keeping arms only 
42 C. 1153. 

21. If the place where an article is found is accessible to several persons, it cannot 
' be held to be in the possession of any person. 13 C. W. N. 861, 15 A. 129, 41 C. 

350, 18 C. W. N. 498, 92 I. C. 589. 

22. The head of joint Hindu family cannot be punished for arm found in the common 
room. 52 P. R, 1905, 21 C. W. N. 839. 

23. During communal riots, brother of the licensee took his brother’s gun and fired 
shot in air to scare away the mischief makers, held, no offence is committed under 
S. 19 (J). 47 A. 267=1925 A. 175= 26 Cr. L. 479. 



4rms Aci— {canfrf.) 


24. 


47 Po^c'^in;: father's gun for shooting birds, 

47 A. 267 1925 A. 175 — 85 J. C, J59. Sentence of fine su/ficicnt. 


25. Pistol and cartridges were found hidden in a. room frequented by number of people, 
accused who is a tenant is not guilty of illegal possession. 92 f, C. 5S9, 

26. Where arms discovered in the possession of tlic accused might have been placed 
by his servant, conviction under S. 19 (/) is illegal. 97 I. C. 743-8 L. L. J. 4C4. 

27. Possesion of empty cartridge that cannot be reloaded in India is not .an offence 
under S. 19 0). 1926 A. 255=91 1. C. 808, 1925 A. 498. 


28. Servant of the holder of a gun-license who 5s merely carr>’ine it to the 
magistrate for renewal of licence is not guilty. 41 C. 11 16 A. 276, 35 C. 219, 
nor when he takes it to blacksmith for rep.airs nor the blacksmith. 16 A. 276. 


29. Servant of exempted person can earn* arms of the master. 24 A. 454. But he 
cannot use it himself, although he can use it for the master. 81 I. C. 623. He 
can even shoot game for the master. 51 I. C. 208. 


30. When the gun is given for repairs in the neighbouring town, the person in possession 
of it IS not guilty. 24 A. 30Z 1929 A. 720«30 Cr. L. J. 984. 

31. When master and the servant believed that there was nothing wrong in shooting, 
by the latter, the order of the confiscation is wrong. 47 M. 438~81 I. C. 623. 

32. Where article is discovered by reason of information given by accused, coaviction 
based on that evidence is legal. 1927 L. 900«28 Cr. L. J. 250, 1923 L. 734. 

33. Each ease of concealment of arms most be decided on its own facts. 8 P, R. 1915, 

1923 L. 79, 68 I. C. 833, 1933 L. 231. 


34. To bring the case under S. 20, the possession must be furtive against public servants 
Railway ssr rants or public carriers and such cases occur when arms are illicitly Im- 
ported or exported. 1926L. 262 «7 L. 65«94 I. C. 401, 1925 L. 395»86 I. C. 
221 «6 L. 151. 


35. Where arms and ammunition are hidden under a bag covered Tvith a chadar worn by 

the accused, the offence fails under S. 20. 1926 L. 61=® 89 1. C. 1027. 

36. S. 20 does not apply to ordinary cases of concealment. Where the intention of 
accused was that the pistol might not be shown to public servant, it comes under 
S. 20. 96 I. C. 390, 68 I. C. 833, 42 C. 1153. Sec 1933 C. 692. 1933 P. 493. 

37. Mere denial on the part of accused that he has no arms m the house does not consti- 
tute concealment. 28 A. 302. 


38. 

39. 

40 . 
43 . 

42 . 

43 . 

44. 


46. 

47. 


Indifference on the part of accused to conceal unlicensed chhttrt disproves the inten- 
tion requisite to constitute the offence under S. 20. 1923 L. 10=83 I. C. 726. 

A concealment In loin cloth at a public fair comes under S. 20. 8 P. R. 3915 Cr. 
Concealment of a d.nng ■with detached blade is punishable. 64 I. C. 847. 


“Going armed’' indicates two things (1) an intention to use and (2) possibility of 
using It. 3925 M. 585 0)^87 I. C. 916=26 Cr.L.J. 1028. 

Approver disclosed his illegal possession of fire-arms. His trial under S. 20 is illegal 
in view of pardon. 63 I. C. 827. 

If a person carries pistol, dagger or cbhnvi blade, he naturally puts it in bis ^ket or 
dofe, while going in the bazar, street, or Court house, it cannot be ..ai 
intention specified in S. 20 is present. 1927 L. 561 — 28 Cr. C. j. . 

Cartridge is found in a house, ft might have been Pj^ced 

military officer, held, .accused was not guilty. 1927 L. 726 3 Cr. L. J. ’ 

Subject of native state carrying gun in British 

Sentence of fine is proper. 1929 Oudh I57«H5 I. C. 839 (l)~30 Cr. L. 

Cartridges were discovered in a house occupied by strangers 
arc not guilty. 1929 C. 302=119 L C. 297 0)^30 Cr. L. J. 1038. 

A person in possession of arms ran away 'when challenged bj’ a constable, 
under S. 20 is established but not m tbecase of his companion who ran 
•»as without arms. 1929 L, 576=31 Cr, L. J. 79, CoMf. 55 A. 6SI. 
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48. Spenr concealed next to skin, intention of S. 20 is not established. 1929 L. 576=31 

Cr. L. J. 79. 

49. House occupied by joint family, initial presumption is that head of family is in 
possession, although he is 80 years old. 1929 L. 872 (1) = 30 Cr. L. J. 668. 

50. Carrying spears with iron heads for gymnastic parades is “going armed." 1930 B. 

174 = 126 I. C. 881 = 31 Cr. L. J. 1109. 

51. Railway passenger having revolver and cartridges in the inner Coat was guilty under 
S. 20. 1931 L. 663=132 I. C. 855=32 Cr. L. J. 995. 

52. Finding of a chhavi with a d.ing to fit in with the Wade, in a house would fall under 
S. 19. 1931 L. 561 (1)=1931 Cr. C. 849. 

53. Accused cannot be acquitted under S. 19 (/) because the search was irregular. 131 

I. C. 441 = 1931 Oudh 115=32 Cr. L. J. 699. 

54. R a boy of 18 occupied with another a house, searched by the police. A lady of 
the house produced the key of the room from which two cartridges and gun were 
recovered. Held, R. was not guiltj'. 1931 Oudh 115 = 32 Cr. L. J. 699=131 I.C. 441. 

.55. Apnellate court c.an alter the conviction from one under S. 20 to S. 19. 130 I. C. 
437=1931 Sind 9 = 32 Cr. L.J. 517. 

56. Conveying revolver in a trunk in a Railway train would fall under S. 20. 1931 L. 571 
= 33 Cr. L. J. 110 = 32 P. L. R. 651, 9 L. 302, 120 I. C. 273. 

57. Intention to conce.al arm is the real test under S. 20. 60 C. 545, 1931 Sind 9. 

58. Where the accused was of good character and was not engaged in any criminal 
undertaking, a sentence of 3 years’ rigorous imprisonment was sufficient under S. 20. 

1931 L. 663=132 I, C. 835=32 Cr. L. J. 995. 

59. If unlicensed gun is found in the house, presumption is that it was m the control of 
all the male members of the family. Accused has to prove non*possession. 1932 A, 
441 = 139 I. C. 153=33 Cr. L. J. 719=1932 A. L. J. 570. 

60. If the possession of pistol was not intentional, sentence should be reduced to one year. 

1932 L. 365 = 137 I. C. 141 =33 Cr. L. J. 413. 

61. Possession of arms of which the licence IS not renewed is oiTence under S. 19 read 
with S. 14. 60 C. 445=1933 C. 218=34 Cr. L. J. 363. 

62. A person convicted under S. 411 for possession of a stolen revolver, can be convicted 
under S. 19 (J). 1933 Oudh 470. 

63. When an accused charged under S. 19 absconds and is again found in possession of 
arms when arrested, he can be convicted for the latter possession. 1933 L. 231. 

64. Sanction of District Magistrate is necessary in the Frontier Province. 1933 Pesh. 69. 

65. Conviction without sanction is illegal. 1933 L. 869. 

66. Mere pointing out a place from where revolver is found is insufficient. 1933 L, 314. 

67. Mere negotiation for sale of a weapon is no offence. 60 C. 445. 

68. Arms were found under gunny bag spread in a bullock carts ; only the persons sitting 
on It are guilty. 1934 Oudh 200 =35 Cr. L, J. 973. 

69. No sanction for prosecution under S. 20 is necessary. 1934 C. 705. 

70. Transfering rifle to non-license holder is oflence. 1935 Pesh. 103. 

71. Being in possession of unlicensed revolver a sentence of one year is inadenuate 
1936 A. 850. 

S. 22.— 

Master is liable for the act of his manager for selling arms to unlicensed persons 
23 B. 423. 

S. 24. — Confiscation of arms. 

If the license holder fails to lake precautions for safe’custodv, his licence is liable fo 
be confiscated. 1935 Pesh. 163. 
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S. 25.- 
3 . 


3 . 


igs m««t K^^e 


Order for llie sr.itrli of arm-. U a j,„llci.il aci. « \I. oo 
D.^lr,el MaBi.,r.a!e ,m,„ comply „i.,. S. 25, 3'- C'.. ySf.'jS C. 433. 

PutpoMorm arr kept for ilM 

«rrl935 (k4.5. 

of flmt fcrSmTIll'coliTf of the protection 

S. 27— ‘ "’^"’"""’ootwauencMof liUjirtioo. 36 C. 433, 15 A. I 2 >. 

1. A volt, nicer i.^ Ecncmll)- cxcmptcl lo carry arme. 22 A, 323. 

208,* 22 A. iY^ 24^ liaMc to piinUlmieot. 51 f. C. 

S, 30.— 

47 1,^'c^SOf^^ ^ arms rritbout a warrant from the M.apistmte. 

^ becim^ '"'a?* f”'O0*'O(linES instilutcd" implies that the proceedings i 

hegua. Search without Wllaesses is illcg.a!. 47 A. 575= 1925 A. 434. 

^* of oome specially cm|iow ere<l officer.s hesidcs the oBicer 

conrtvictmg the scorch. 8 C. 473, 

A •jtesiii. the conviction is snunJ if evidence is conclusive, 35 A. 573, 

1929 A. 68«U6 I. C. 29«30 Cr. U J. 566. 

S.31.- 

In a case of technical ofTence, a nominal sentence is at\\avR quite sufficient to meet the 
ends of justice, 23 l\ W. R. (Cr.) 1910. 

ARMY ACT— Ss. 69-70. 

An offence of criminal breach of trust is triable both by Crjmin.a) Court and by a Court- 
Martial and it rested v.-iih the Military authorities to decide ^•hether the accused 
should be tried by Court Martial, 1923 All. 673 ff)73)»29 Cr. L. J. S03. 
ARREST.~S. 46 to S. 59, Cr. P. C. See Wrongful confinement. 

1. Aid in making See Aid to Police oflicer and Magistrate. 

2. By Abkarv Inspector— See Wrongful confinement.— 3. 

3. By Bailiff of Judgment-debtor — -Sec Wrongful confinement. — f. 

By Magistrate. Ss. 64, 65, Cr, P, C, 

1. Where a hlagistrate travelling in a Railway carriage requested the .accused, his 
fellow passengers to desist from smoking and on tlieir contemptuously refusing to do 
so, arrested and tried them. Held, that the iMagistmte was disqualified from trying 
the case. Ratan Lai 339. 

2, Magistrate has authority not onH’ to issue a warrant of i rrest but arrest himself. 

31 B. 438. 

5. By Magistrate in the middle of trial. , 

1. A magistrate is not bound in the middle of triai, to arrest any person against 5\hom 
there is some chance of getting conviction, and to start rfc hovo the original trial. 

85 I. C. 236. 25 M. 61 exp. 

2. The hasty proceeding as placing a witness on his trial during a case is lad, ostbc 
necessary result is to intimidate subsequent witnesses. 9 S. L. R. i76 , 21 

L. J. 29.8 B. H. C. R. 126. 

6. By Police officer. S. 54, Cr. F. C. 

1. A complaint of rape was made by a girl and the Sul T ■ ■ • - j - to 

arrest accused. The constable was resisted. Held, ■ . ' , . 

■““'■rant, he bad anthority wader S. 54 , .. . ' ' ■ ' ' 

140 = 25 Cr. L.J, 652=21 A. L.J. 791. 
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2. Vilhsjc 'chonkiil.nr i*; not a police officer. 27 C. 35fj, 35 C. 361, 41 C. 17, 1929 A. 
935=^120 l.C. 205-31 Cr. L. J. 12==l93n A. I.. J. 212. 

’ 3. Wlien ^\arranls arc i'i'^nc.lhy a tmgistr.alc against a per-^on, any police officer, even 

thmich lie is not cntru'tcil « ith the cTccution of such warrant, can arrest under S. 54. 
40 1. C. 709-18 Cr. L. J. 709=40 M. 1023, 22 Cr. L. J. 753= 1922 A. 457. 

4. Where a complaint is made of a cognlr.ahlc offence, a police officer can arrest w ithoiit 
warrant, even if lie is not m uniforin, 2l A. L. J. 791, 1922 A. 457 = 64 I. C. 278 
= 22 Cr. I.. J. 758. 81 I. C. 140=1924 A. 201=25 Cr. L. J. 652. 

5. I’owcrs to arrest without warrant must lie cautiously used. 44 C. 76. 

6. When a person is arrested on suspicion of d.icoity, he should be discharged when there 
IS no evidence and slnull not be dehiinel so tli.it the police might institute proceed- 
ings against him under S. 1 10. Tor this purpose he can be re-irrested under S. 55. 
43 A. 186=1921 A. 278 -59 I. C. 547 = 22 Cr. L. J. 115. 

7. A warrant issued by the police of an\’ other province is a credible information withm 
S. 54 (I). 36 \. 6. S.v S. 54 (9). 

8. When a complaint of a cogniMble offence is sent by magistrate to police under S. 202 
and directed the police to make investig.itioa and report, tlie police officer can arrest 
without warrant, ns the complaint under S. 200 was a credible information. 2 Pat. 
379 = 1923 P. 547 = 72 I. C. 375=24 Cr. L.J. 375, 21A.L.J.791. 

9. Omission to notify the substance of the order of arrest is an irregularity cured by S. 

537, Cr. P. C. 40 I. C. 314 = 18 Cr. L. J. 666, 1926 P. 424 = 98 I. C. 254, 1926 P.53. 

10. A policeman of a Native State cannot arrest in British India, for offence committed 
in the State. The subseiiucnt custody of the cbaukidar in British India is illegal. 
29 A. 377, 19 B. 72. 

11. The detention and arrest of members of the public are not matters of caprice. Mere 
fact that a party of persons are m a certain pkice at a certain time does not mean that 
the> are about to engage in criminal act. therefore there is no legal justification for 
the arrest of those persons by the police and thev are not guiltj of noting if they 
oppose the arrest.- 1926 Pat. 560=90 I C. 712=26 Cr. L. J. 1603. 

12. The Code does not deal with arrest for the prevention of crimes eaeept under circum- 
stances specially mentioned. 46 M. 605 = 1923 M. 523 = 24 Cr. L. J. 599. 

' 13. A police officer entering into a building for the purpose of arresting suspected persons 
will not be liable for trespass. 36 C. 433. 

14. Unnecessary force need not be used m arresting a supposed thief. .32 P. R. 1894 Cr. 

15. For an arrest under S. 54 (7) two things are'necessarj ; knowledge by policeman 
alTecting arrest and actual existence of warrant issued under Extradition Act. 
1933 L. 159 = 34 Cr. L. J. 679. 

7. By Private person. S. 59, Cr P. C. See Wrongful confinement — 5. 

1. S. 59 gives pow-er to a private person to arrest any person who in his Mew, commits 

. a cognizable non-bailable offence Arrest by a person in whose presence the offence 

IS not committed is not justified. 1922 L. 73 = 61 I. C 371 = 19 P. L. R. 1922, 

35 C. 361. 

2. The intention of S. 59 is to prevent arrest by a private person on mere suspicion or 

information, II M, 480. 

3. A priv-ate person has no power to arrest an accused who is running awa> after com- 
mitting murder, when murder did not take place in his presence. 1922 P. L, R. 19 
= 64 I. C. 371 = 23 Cr. L. J. 3=1922 L. 73. 

• 4, "In his View” m S, 59 means "m presence of” or "within sight of” and not "in his 

opinion”. 1926 P. 53 = 89 l.C. 1030= 26 Cr. L. J. 1462, 1933 P. 508, 1922 L. 73. 

5. Where a person arrested a m.an with a pot of toddy in his hand, standing on the 

ground and two of his confederates, climbing the tree, held, that the man on the 

ground should be deemed to be committing theft "in the view” of his arrester I9'’4 
M. 384 = 81 I. C. 312=25 Cr. L.J.79Z 

6. Where an accused suspecting complainant to have committed an offence under S, 366, 

I. P. C., arrested him and instead of taking him to the Police Station, took him to 
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Dbarmsala, the accused is not protected by 5- 59 and is guilty under S. 342, I, P. C. 
98 I. C. 594=27 Cr. L, J. 1378=8 P. L. T. 204. 

7. A choT^idar as a private individual has power to receive custody of person arrested 
under b. 59 and to take him to Police Station. 1932 P. 214=33 Cr. L. J. 572. 

8. A person entering a house with the intention of carrying out his armour with marned 
woman, can be arrested under S. 59* Owner can pursue him if he evades arrest and 
to use all means necessary for securing him. In this case axe blow was given which 
caused grievous hurt. 1935 Pesh. 83=156 I. C. 704. 

8. Escape from.—Sco Escape~-2 and S. 29, Police Act. 

1. Chowkidar is not a police officer and hence escape from his custody is not unlawful. 
20 I. C. 750=14 Cr. L. J. 494=41 C. 17, 27 C. 366=4 C. W. N. 252. 

2. Two constables were taking an undertrial prisoner by a camel cart on a dark night. 
The prisoner wanted to get dawn to make water,' who got himself free from the 
rope and bolted. Held, the constables are not guilty, 1925 O, 281=26 Cr. L. j. 130. 

Delay in — See Delay — 4. 

9. Examination of accused bcforc.“-*Sce Examination of accused. 

10. Exemption from. — S. 135, C. P. C. See Wrongful confinement—. 

A pleader is exempted from arrest tinder Civil Process under S. 135, C. P. C. while 
attending court. If arrested he can claim exemption and get himself released, but 
such arrest will not entitle him to claim ‘damages for tort. 1930 R. 131=7 R. 598. 

1 1 . Hand'cuffa — 

1. Handcuffing is a safe precaution adopted by executive order, but is not legally 

incumbent. 18 P, R. 1871 Cr. 

2. Judge can direct the removal of chains or fetters unless satisfied by a representation 
from the proper officer that they were necessary. 4 M. H. C. R, App. 69. 

12 Illegal or irregular. 

1. When a warrant of arrest is issued, the officer making the arrest must have the 
•warrant in his possession, otherwise the arrest is illegal. 5 A. 318. 

2. When the act of a public servant is entirely uftm vires Jn making 

right of private defence may be exercised against him. 13 B. 168, 16 C. W. N. 549, 

3. A police officer arresting a person unjustifiably is guilty of an offence under S. 220 
I. P. C. 40 51, 1028, 36 A. 6. 


4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 

11 , 

12 . 

13. 

14 . 


Illegality of arrest does not vitiate extradition proceedings. 39 C. 164. 

Arrest under a 6on» fide belief is a good defence. 12 B. 377, 47 ?I. 442. 

Magistrate having jurisdiction to take cognizance of an offence should not consider, 
the question of legality of arrest. 26 M. 124. 

An arrest by a mere declaration -without the actu.'vl touch of the process-server is 
illegal under S. 46 (1), Cr. P. C. 113 I. C. 388*30 Cr. L. 7. 128. 

Mere showing a warrrnt is not sufficient. An opportunity should be given to the 
person arrested to read it. {S. 80, Cr. P. C), 26 C. 748. 

A Police Officer making arrest wilhool observing the provisions of S. 80 ni®y be able 
to justify his action under S. 46 (2). 55 C. 831 ^ 1929 C. 2 74 =30 Cr. L. J. 7UJ. 
Arrest of foreign subject in foreign territory without the intervention of the State 
authorities is illegal. 6 P. R. 1899 Cr. 

The conviction of an accused is not invalid on account of iUegality of arrest 
1906 Cr.. 6 P. B. 1899 Cr. 


Rescue from illeg.'U arrest is not punishable. 12 P. R. 1893 Cr. 

Arrest at midnight of accused lurking armed in a village inhabited by 
dacovts is legal. 7 P. R. 1869 Cr. 

Uesistatice to the eiecuiioa of an illegal warrant is no offence. 16 V. R* 
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15. The absence of the seal of the Court makes the warrant void. An arrest made in 
execution of such warrant is illegal. 42 C. 708. 

16. Where certain arrests were made uathont the substance of the warrants being 
notified to the persons arrested, the omission was cured by S. 537, Cr. P. C. 18 Cr. 
L. J. 666. 

17. The irregularity of arrest is not a ground for invalidating proceedings and trials 
subsequent to the arrest. 6 P. R. 1899 Cr., I P. R. 1911 Cr. Conf. 7 Bur. L. R. 83. 

18. An arrest by mere oral declaration is sufficient. 113 I. C, 288=30 Cr. L. J. 128. 

19 If the warrant is not shown to the person to be arrested, the arrest is illegal. 5 
C. W. N. 843. 

20. Endorsement of the name of constable actually making arrest is not necessary. 

1934 A. 879, 18 A. 246 Expl. 

21. When the warrant for the arrest of debtor was initialled and not signed in full, it is 
no defence to resist the arrest. 8 A. 293, 19 II. 349, 21 M. 296, 13 M. 131, 
27 A. 491. 

22. When bailable warrant for the arrest of woman under S, ■198 was not shown and 
no opportunity to produce bail was given, the arrest is illegal and S. 99 does not 
apply. 1935 A. 913=1935 Cr. C. 1129- 

13. Of a dese'rter. 

Police can arrest a deserter from army without warrant. 260 P, L. R. 1912. 

14. Of a foreign subject. 

1. Arrest of a foreign subject in foreign territorj* without the intervention of slate 
authorities is illegal. I P. R. 1896 Cr., 6 P. R. 1899 Cr. 

2. An arrest by a Police Officer of the N.ative State, in British India, of a person sus* 
pected of an offence committed in state is illegal. 29 A. 377. 

3. How far an arrest in a ceded temtery is illegal. See 1 P. R. 1896 Cr., 6 P. 
R. 1897 C. 

4. Arrest of a person at Gi^'ahor Railway Station for offences committed in British India 
is illegal. 1 L. 406. 

15. Of Habitual offender. S. 55, Cr. P. C. 

1. S. 55 is independent of S. 110, Cr. P. C., although proceedings under Clmpter VIII 
might follow on the arrest of a habitual offender under S. 55. 1930 P. 106= 124 I. C. 
638, 35 A. 407, 1926 S. 190 = 94 1. C. 40t. 

2. Arrest under S. 55 (c) is not justified on mere suspicion that accused w.as concerned 
in several offences. 47 M. 442=1924 M. 555 = 81 }. C. 51. 

3. After acquittal on the charge of dacoity. it is illeg.il to detain Ihe .accused for 12 days 
in order thUt proceedings under S. 110 may be started against him. 41 A. 483. 

4. Officer-in-charge of Police Station, Calculi.!, can arrest under S. 55 without warrant. 


5. 


When the police arrest a person under S. 55 
14 A. 45. 


he sliould be given the option of liail. 


6. Pohcecannot arrest under S. 55 persons who earn laelihood by means of gambling. 
3 L. B. K. 94 = 3 Cr. L. J. 20. 

16. Of Judgment-debtor. See Wrongful confinement."“2. 

17. Of witnesses. Ss. 90 — 93, Cr. P. C. 

A Magistrate is competent to admit to a hail a recalcitrant witness against whom he may 
issue a warrant of arrest legally, (16S1) 2 Weir 39, 

18. On an order from a pclice officer. S. 56, Cr. P. C. 

1. S. 56 (1) does not require a chowkidar on his own laitutive to show to Ihe accused 
an order given to him by the officer »Q charge of police station. 1925 Oedh 544-=93 
I. C. 427 = 26 Cr. L. J. 795. 

2. Where a common ccmficate is given to a constable under S. 36 for e.ffecting the 
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arrest of u person but the constable arrests 'Ijim without notifying the substsax 
iS^-QQ^T could arrest under S. 54. 5 Pat. 533 = 19^5 P. 

^4-r yy i. C. 254 — 27 Cr. L. J. 1310. 


t” subordinate to an offiper-in-chars^e police station. 10 C. W. 
XN. 407— '3 Cr. L. J. 201. 


Mere writing of the name by subordinate on the back of the warrant and sigam; 
the endorsement by the police officer doss not constitute the warrant no ord^r m 
writing. 18 A. 246. 


The issuing of a warrant by a magistrate is no bar to a police officer issuing order 
under S, 56. 18 A. 246. 


Police constable deputed by police officer cannot arrest without complying I'lth 
S. 56. 1936 R. 119 = 37 Cr.L.J. 463. 


19. On breach of bond. 


S. 92, Cr. P. C. 

1. ^lagistrate can order the arrest of a person .who does not appear when he is bounJ 
to appear by virtue of the bond. 1919 A. 155. 

2. S. 92 does not apply w’here prior to time fired for appearance, arrest by warrant is 
sought to be effected. 17 Cr. L- J. 132, 38 M. 1083. 

20. Outside British India. — Sec British India— -1. 

21. Rescue from. Sen Escape or rescue from lawful custody.— 4, 

1. Rescue from illeg.al arrest is not punishable. 12 P. R. 1698. 

2. In a prosecution under S. 498 J. P. C., on the application of the coroplainani, 
that the abducted woman would escape, the magistr.ate issued warrant against her. 
Held that omission to record reasans is only an irregularity and the persons 
rescuing her from the custody of constable are guilty. 22 Cr. L, J. 111. 

22. Resistance to. S. 353, I. P. C., S. 46, Cr. P. C. See Assault on Public Servant. 
Unlawfully assembly. 


1. Where a police constable suspecting a persDn carrying stolen cloth, took hold of the 
- __j - -i...— * 1 ... larfrvUiy flrresleJ under &• Ot 


pieces and was obstructed, held, that the person w.as leg.ally arrestej under. 

(5). 12 B. 377. 

It is for the prosecution to show that constable had .authority to arrest. 1921 M. 
555*47 M. 442«25 Cr. L. J. 563«81 I. C. 51. 

A. 


23 . 

24 . 

25 . 


\ warrant signed by a Magistrate who is not the presiding officer within S. 

P C., is invalid and resisunce to an arrest made under such wnrr.ant is no 
under S. 352, I. P. C., 39 1. C. 494= 18 Cr. L. J. 526. 

If a person forcibly re«!»st3 the endeavour to arrest him. 

to arrest him. But right t« c-auss death of a persaa not accused of offence puni. 

\Mlh death or tr.ansport.atj..n. S. 40, Cr. 1’. C, 2 W. H. 9. 

A shot over the )je.ad of the suspect is justified by S. 4f>. 1933 Sind IJ 

Cr. E. J. 751. 

Right of Private Defence against— illegal'— Sv«: Right of I’rivate Defence 
Search of accused at the lime of — . S. St, Cr. P. C. See Search— H- 
To prevent offences.— S. 151, Ct. P. C. 


If .mfrsrno an attes: i. niaje uaj.r S. 151. In a cnyaizaM- " f- ■ 

1, 1‘550 L. 55S. 

26. Warrant of.-.Stt Warrant. _ , 

27. When— amount, to wronStuI confinrment .Sr.- Wror.lfa! Ciaf"-''"'”' 

28 Wbal amount, to — Tour .b. S. 45. Cr. r, C. ^ (..i. -f »V 

I- an at!--, lb- i-ma a-i-barir- ! ; . it-il-ill 

t-— -- ■at.-s'-r-ir! !i-r- I' i-.'.'i I' I." t''!'-'' 

a I r ' . f. ! Jt “ 155 I. f- i!5. ' W. It. 1 - ' - 

AnSF,.STC- ;..- 1'- '.lurirr— .’J— 55. 

AR50.*<-Sr- t.-r. 
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A^uiilanl-f'O^ilinti of. ' 

ASSAILANT, POSITON OF—. See Wound— 4, Weapon- 11. 

ASSAULT— S. 352, I. V. C. 

1. Charffe and conviclion. 

1. In .a charge under S. 147, the conriction can be had under S. 352 but not for abet* 
ment of assault. 1922 M. 1 10 = f)5 I. C. 862=23 Cr. L. J. 20G. 

2. .\ person sent up under S. 122, Dombaj’ Police Act, can be convicted under S. 352. 

1926 n. 255=93 I. C. 896=27 Cr. L. J.496, 36 C. 869. 

2. Criminal Force. See Criminal Force. Ss. 349 — 353, I. P. C. 

3. Essentials and Evidence. 

1. Pulling the trigger of an unloaded gun is not an attempt to murder but is only an 
assault. 1 U. 209=74 I. C. 1042=1923 R. 251 = 24 Cr. L. J. 850. 

2. Resistance to unauthorised search by Police officer IS no olTence under S. 352. 1923 

A. 433 = 71 I. C. 996 = 24 Cr. L. J. 276. 

3. When the deceased ^ith an enlarged spleen w,is Struck by the accused, the offence' 
v.as not culpable honnc\de but using criminal force under S. 352. 21 P. R, 1876. 

4. If a person throns a stone or bottle at another or into another’s house, he ivill be 
guilty under S. 352 irrespective of conscouences. 3 L. B. R. 194 =4 Cr. L. J. 201. 

5. If one raises a stick to anotlier and the latter mores how little so ever to save him* 
self, It is assault. 23 I. C. 183 = 12 A. L. J. 154 = 15 Cr. L. J. 231. 

6. But it is not an assault if before the stick is raised, the other runs away out of sheer 
fright. 1 Cr. L. J. 1057 = 1 A, L. J. 602. 

7. A Sub-Inspector uent to the house of a bad character to see if he was there. Sub* 

Inspector wanted to t.ake his thumb impression, whereupon the accused brought a 
lathi saying that he would break the head of anybody attempting to take his impres* 
Sion, Held, he was guilty under S. 352 and not S. 353. 30 C. 97. 

8. Where a Police officer merely gave a verbal threat to use force, if the passenger did 
not vacate his se.at in the tram, it is not an assault. 13 I. C. 237. 

9. One of the accused hit the constable .and others surrounded the constable in a 
threatening manner. Held, the latter could not be convicted of assault. 7 I. C. 416 = 
llCr. L. J, 483, 

10. pleader turned out a person from hts room in the District Court. He, without 
using violence IS not guilty of assault. 15 Bom. L. R. 1039=15 Cr. L. J. 14. 

11. Medical examination of an arrested person without bis consent amounts to assault 
1931 C. 601 = 134 I. C. 1053 = 33 Cr. L. J. 11. 

12. Whether a particular act amounts to assault depends upon circumstances of each 
case. Petitioner interposed betiveen the officer and the cattle that were being 
removed under his orders and began to abuse and went away after giving threats 
and came back armed with a lathi, while his companions were sufficiently close to 
the officer. Held, that this amounted to assault. 1935 P. 214 = 36 Cr. L. 7. 714, 

13. Accused went with bailiff to execute a warrant. Judgment-debtor was absent. His 
wife tried to shut the door and he pushed it violently and she fell down un- 
conscious m great pain. Accused was guilty under S. 352 and S. 79 could not be 
availed of. 1934 Smd 52=34 Cr. L. J. 963. 

14. If the search by police is illegal, the pushing of Sub-Inspector by accused is not 
covered by S. 352. 1932 P. 66 = 10 P. 821. 

4. Events leading up to — . 

Events leading up to and preceding assault must be considered. 1934 R. 44=35 
C. L. J. 855. 

5. On Provocation. See Assault on Provocation, S. 358. 

6. On Public Servant. See Assault on Public Servant, S, 353. 

7. On Woman. See Assault on Woman, S. 354. 
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Assault — (cofi/<f.) 

8. Procedure. 

h A Civil Court peon mny file a coraplaint timicr S. 352 without tlic s-nnction of Cit3 
Court, when he ns's.tultcd hy persom while cfTestinf? fin rnt.-icbmcnt. 31 C. t/A, 

2, No hurt hut crimlnnl force wai u«ted to I’uhltc Servant, chnrjfc wan altered frota 

b. 323 to 352,, I. P. C. 45 A. 142«1923 A. 1. C. 503«24 Cr. L. J> 151. 

3. A person discharecd under S. 352 cannot he retried for hurl. 7 W, R. 15, 16 W.R.3. 

9. Sentence. 


1. An nss.a«lt on n citiren for appealing to the police needs a delerrcni sentence. i?25 
13. 255 = 93 1. C. 696«27 Cr. L. j. 496«23 Rom. L. K. 291. 

2. Persons may not without actually commiltinff assault .and the theory that S. 147 
embraces S, 352 is fallacious. Sep-arate sentences can lie awarded. i 92 ShU 2 l~ 
106 I. C. 333«29Cr. U, J. 2. 

3. For asKUiU the usual sentence is fine. Imprisonment in default of fine cannot exceed 
three weeks. 16 \V, K. 42. 

10. To dishonour. S. 355, 1. P. C. 


3. Accused while umler tri.al, struck .1 5ub-In<pector of Police who was in witness box 
giving evidence against him, he was guilty under S. 355. 27 A. W. N. 186» 


2. When a low- class woman polluted the body of an orthodox Brahmin while performing 
hiS prayers, by the sphsh of stream water, who caught hold of her to express regret, 
held, that there w.as no intention on the part of Brahmin to dishonour the 
He W'as not guilty as be acted under grave and sudden provocation. 1927 N.47»9o 
I. C. 859«27 Cr. L. J. 1003. 

ASSAULT ON PROVOCATION. S. 358, 1. P, C. 

1. Disturbing an orthodox Hindu in prayers by a low caste woman who was assaulted, 
held there was a grave and sudden provocation nnd accused nas not gouty under 
S. 355. 96 I, C. 859»1927 N. 47»27 Cr. L. J. 1003. 

2. Accused were beaUng drums at uigbt to celebrate a festival, the G'O* 

annoyed and snatched aw.ay a drum and threatened the festive gathering w 
retaliated by assaulting and broke the arm of the intruder. The accused wet® gui > 
under S. 352 only. 39 I. C. 687. 

3. Assault on provocation is an offence in which provisions of S. 95 should be read side 
by side. Gour's Penal Code, S. 358. 

4. Accused assaulting under grave and sudden provocation is guilty under S. 358. 


3934 A. 872. 

ASSAULT ON PUBLIC SERVANT. S. 353. I. P. C. 

1. Illegal arrest. Sec Arrest— *12. 

2. Illegal search. Sec Search — 10. 

1. No offence is committed where no harm beyond a push is done to a 
entering house without se.arcb warrant. 1929 A. 903=20 Cr. L.j. 1145, 10 

2. Unless the provisions of S. 165 (3) and S. 166 are comnlted with reistancc is no 

offence. 30 I. C. 141, 1923 A. 433 (l)='24 Cr. L. J. 276. ^ 

3. A Suh'Iospector suspected stolen properly ia a house. He seated himself out^i ej*n 
asked a constable to search. The accused asked the constable for a hst of a ^ 

be searched and none was produced. Held, that his pushing him oiu nas n 
17M. L.J. 323=6 Cr.L.J. 105. *19 1.1. 349 Dist. » ^ 

4. Resistance to a public officer who is attempting to search a 59^6 

written order authorising him to do so is not punishable under h. 353. J 

t. 630, 1 C. W. N. 223, U. B. R. 1907 Cr. 

3. Illegal warrant. See — 6. 

1. Where the warrant is illegal, resistance thereto is no offence. 1934 A. 1016, 

873*=i928M.624. ’ . ■ Li 

2. No offence is committed in resisting time barred warrant. 1924 N. 68=25 Cr* 

223. Buts«38l. a 744=36Cr.I«J.360. 
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3. If !h'“ warrsnl <1''^' n-^t th" mme of pcrvtn lo l»? arrested, it Is illegal. 51 C. 90Z 

4. IvM t'.ance to warrant et'^utH within time fixed by fudge and beyond time allowed 
t'v Nanr, i< an oT^nce. 1925 M. 6S7**25 Cr. L. J, W. 

5. Ke»ittance lo warrant to att.ich suppurddar** property is no olTencc. 1924 L. 667. 

f). I5r»ii'.ance lo warrant allowing liail IS nooJTcncc if the person to be arrested is not 
informed of bail. 16 C. \V. N. 549. 

7. If an o^Tirer is not autlnnretl to sign a w.arrant, the mere fact that there was 
practice to hare it signed by Deputy Kaiir will not make it legal. 1934 M. 206 — 35 
Cr. L. J.7S2. 

4. On Duty — 

1. In order that a public servant may avail of the special protection conferred, his act 
must be shown lo l>e not only excusable Init legal. 18 A. 246, 28 C. 41 1. 

2. The resistance to an act of public sen-ant is legal, when the act is not only illegal but 
IS not done in good faith under colour of his o^ice. 19 M. 349, 21 M. 296, 27 M. 52. 

3. Doctrine of self help IS always placed before an illegal act. 390 P. L. R. 1904, 51 
C. 902'=1924 C. 959 = 83 I. C. 481 = 26 Cr. L. J. 2. 

4. Where the excise ofiiccr had not entered upon his duties of making a house search 
and wasasviuhed, the ofTence falls under S. 353. 41 C. 836. 

5. A constable who made a search in contravention of S. 165 and S. 166, Cr. P. C., does 
not act Within his authority and the resistance to such a search is not punishable 
under S. 353. 30 1. C. HI = 20 Cr. L. J. 48. 

6. Resistance to a warrant, ohtch did not contain the name of person to be arrested is 
no OfTence, 51 C, 902*= 1924 C. 959=26 Cr. L. J. 2, 47M. L.J.447. 

7. ,\ constable arrested A. against whom there was a warrant of arrest awaiting in the 
Station House, U interfered and beat the constable. Held, B is guilty under S. 353. 
36 A. 6, 

8. .\uthority to make a se-arch by a subordinate must be in writing under S. 165. In the 
absence of such authority the resistance to se.irch is not punishable. 30 I, C. 141. 

9. The fact that n person was not donning hts official hvery is no excuse for an assault 
on a public servant, if his %ocation and position was known to bis assailant. 40 I. C. 
689=13 N. L. R. 87 = 18 Cr. L. J. 689. 

10. If the demand by Tehsil peon was not in legal or proper form, the peon was not 

acting in the execution of a duty imposed on him by law ; no offence under S. 353 
was committed, .although persons assaulting were guilty under S. 329. 1931 L. 

524 = 32 Cr. L. J. 853=132 I. C. 214. 

11. If the officer is acting illegally, there is no ofTence under S. 353. 1931 R. 169. 

12. Police officer who helps another officer outside jurisdiction but in the District, acts 
in discharge of his duty. 1925 Smd 280= 26 Cr. L. J. 1071. 

13. If the act of public sera-ant is not strictly justifiable under law, assault com- 
mitted on such servant does not fall under S. 353 but under S. 352. 1933 Sind 174 ; 
18 A. 246 Foil. 19 M. 349 and 7 B. H. C. R. 50 not foil. 

14. By “ duty as such public servant ” is meant duty imposed by law on such public 
servant and not acts done in good faith under colour of office. 38 P. \V. R. 1913 
Cr. = 325 P. L. R. 1913. 

15. A person cannot claim exoneration from liability under S. 353 because the Court 

passed a wrong order, if in fact the Court had jurisdiction to pass such order, 40 
I. C. 689. 

5. On Police Officer. 

1. PoUcer officer deputed in a privateplace to control traffic was assaulted. Accused is 
guilty. 1928 L. 230=111 I. C. 665 = 29 Cr. L. J. 905. 

2. Accused abused and spat on the face of investigating Police officer, when he was 
standing outside Court room after giving evidence. Offence falls under S. 355 and 
not S. 353. 7 Mys. L. J. 136. 
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6. ThroK inK sl.nr an.l nliiisins conil.ilrfc who pn-ivnicj ;,c;u'=c:i from (loliltns coiiTsra- 
tionv.'jlh prjjsoniT in lock-up falh under S, 353. Iy2+ I*. 337{'’)“4 L. 443"76 
I. C. 29 — 25 Cr. f... J. 03. 


7. Kcscinns persons froniciMo-Ij- of Pohr officer r« an ofTcnce i.nrfer Ss. 35f-Za. « 
A. 2S3 = 60 I. C. 3 ’2= 22 Cr. L. J. 210=19 A. L. J. 1 %, 

S. Hesjstancc (0 a dislrcss watr.anl under Income-Tax Act isr-ued by Collector and 
executed by i\ Police ofTicer i*5 no offence. J923 Pm. 3SS=^2i Cr. L. J. 490. 

9. Tv.*o persons were improperlv arrested and nnrebed to Police Sutton hv a I'orest 
u-.itx'^ier w?iQ was aSbultcd and slapped. ffeW, it uas a trivial offence. 1923 M. 624 
= 51 M. 873- 109 I. C. 365. 


10. A niild assault on a Pobce officer should not be punished with imnnsonnient. 1931 
P.342»134 I. C. 432=32 Cr. L. Hl66^ 12 P. L. T. 791. 

11. If police search was illegal owini» to non-cam.obance with the provisions of S. 165, 
the accused cannot be convicted under S. 352 for pushing the Police Inspector, 10 
P, 821 « 1932 P. 66*33 Cr. L. J. 233. 

12. If a constable notified to the accused that he was executing a warrant for his arrest 
and the t^’arrant turns out to be invalid, the arrest is not validated by the fact that 
under S, 5+ (1), Cr. P. C., the Police officer wa^ empowered even without the aid o* 
warrant. Resistance by accused to such arrest is no offence. 1932 P. 1T1.=® »* 
P. L. T. 135=47 M. 442=1924 M. 555=25 Cr. L. j.563. 

13. The prosecution must prove that arrest by police was legal m every way. If the 

vrarrant is signed not by a Magistrate who took cognizance of the offence, “7 
aaother ‘for' him, the warrant is invalid and accused js not gmlty of resistance. 1*3 
I. C. 844*33 Cr. L . ). 706=1932 P. 171 = 13 P. L. T. 235 Cant. 1932 P. 175. 

..14. If the warrant of arrest 19 illegal, there is no offence under S. 352. 1932 A. 227*® 
140 L C. 118 = 33 Cr. L. J. 887. 


6 . 


15. A constable Tvas informed that gambling was going on in a thoroughfare, he w.r 
prevented by the use of criminal force from piocoeding in that direction to 
gamblers. Held that the accused were guilty under S. 353 I. P. C. 1935 A. olo 
154 I. C. 740, 37 A. 353 and 16 Cr. L. J. 589=^1915 A. 442 Dist. 

16. No offence is committed where no harm beyond a push is done to Police officer 
entering a house without search warrant. 1929 A. 903-30 Cr. L. j. 1145. 

17 A constable knocked at the door of a suspected person at midnight but was turned 
outby force and was hurt. Held, that consmble was guilty of criminal trespass 
and therefore accused had right of self-defence. 27 M. 52. 


18 A Pathan was sent for at Pohee Station in connection n ith house breaking. On being 
abused be threatened the Sub-Inspector with n cane. Held, he was guilty under b. 
353. 1936 N._234. . - 

On process-server. Illegal warrant. 

J.' Eesist.wc= to e^Wioocl ot ' L 

or before whicb-it Js to be executed is not illegal.. 38 I. C. 744- la Cr. L. J. 

2 Assault cm a Tehsll peon ordered to procure camels IS no offence. 22 Cr-’L-'J. . 

3. No hurt was caused to the "““"if "fe' r'l™'.' 

- 'vr„ /.rtArte-a iinT^ftr-S: 353 comntrtted.' 1924 7 tzf~ /5 1. C. 731 - 25 Or. J-. J 


No offence uoder’S'. 353 cotntrtitied, 
BaJhiT whose name did nof on t 

assaulted. Held, he 'S 

- comes under .5. 353. / ’■ , * 


but was appointed by N'.arir was 
e’attachingpropchyand assault 

' Cr. L. J. 122. 
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Assault ott fiiiblic scn'atil — {coiichl.) 

5. Public servant attaching property of lessee of defaulter was assaulted. No offence 
under S. 353 is committed. 1924 M. 859 (2)=83 I. C. 1007=26 Cr. L. J. 223. 

6. Accused resisting a warrant, the time of which as fire! by Munsif not expired but as 
fixed by Nazir expired, is guilty. 1923 II. 637=75 I. C. 768 = 25 Cr. L. J. 64. 

7. Resisting an expired warrant IS no offence. 1924 N. 68 = 25 Cr. L. J. 223 = 76 I. C. 
655=19 N. L. P. 183. 

8. Resistance to Revenue Inspector in execution of distraint for arrears of revenue is an 
offence under S. 363 though the warrant is .addressed only to village headman, who 
is bis subordinate. 1924 M. 539=76 I. C. 952= 25 Cr. L. J. 290. 

9. Two men were improperly arrested on an illegal warrant by a Forest watcher and 
were marched to the Police Station. The accused came at the scene and gave a slap 
to the watcher. Held, no offence under S. ^43 was committee!. 51 M. 873 = 1928 M. 
624 = 109 r. C. 365 = 29 Cr. L. J. 541. 

10. Warrant to attach snftnirf-rfrfr’s properly is illegal, .and the resistance to it is no 
offence. 1924 L. 667 = 75 I. C. 731 = 25 Cr. L. J. 43. 

11. Absence of name of person to be arrested vitiates w'arrant and the arresting person is 
not a public servant. 51 C. 902= 192+ C. 959=83 I. C. 481 =26 Cr. L. J. 2. 

12. Where the common object of the unlawful assembly was to stop the house search by 
excise officer and proceeded to attack him Held, that the members were guilty 
under Ss. 353-147. 6 P. 823=1928 P. 115=106 1. C. 591=29 Cr. L. J. 79,41 C.836. 

13. If the warrant of attachment IS not produced, nor its contents satisfactorily proved, 
the conviction under S. 353 is bad. 26 C. 630, 3 C. W. N. 605. See 29 A. 272. 

14. If the w'arrant is initialled and not signed, it is not illegal and assault is not justified. 

8 A. 293, 23 C. 896, 27 A. 491. 

15. When a Court psen in executing a warrant of .arrest was resisted, an offence under S. 
353 was committed. 58 C. 940=1931 C. 443=35 C. W. N. 228=32 Cr. L. J. 886. 

16. If the date on or before which warrant of attachment is to be executed and the date 

of its return to Court is not gi%'en, the warrant is illegal and resistance is no offence, 

1934 A. 1016, 35 C. 1076, 37 C. 122 and 1933 A. 46=55 A. 119 relied on. 

17. Accused accompanied the bailiff to execute a warrrnt. Judgment-debtor was 

absent. He wife was trying to shut the dear. Accused pushed the door violently 
and she fell down unconscious. Held, he was guilty under S. 352 and S. 79 cannot 
avail him. 1934 Smd 52, 

7. Procedure. 

1. No sanction IS required to initiate prosecution under S. 353, whether the prosecutor 
be a private person or a public servant. 31 C. 664. 

2. It is improper to substitute a relative on the death of complainant. 19 C. W. N. 334. 

3. When the warrant is not produced at the trial, nor secondary evidence of its contents 

• is adduced, conviction is illegal. 26 C. 630, 3 C, W. N. 603. Conf. 29 A. 272. 

8. Sentence. 

1. Assaults on public servants cannot be lightly treated. 1927 L. 162 = 99 I. C. 935 = 

28 Cr. L. J. 199, 1934 N. 23 (1), 35 Cr. L. J. 447. 

2. Even if the resistance to process server is m the most open way, a deterrent sentence 
should not be given. Ill I. C. 576= 1928 N. 135 = 29 Cr. L. J. 895. 

3. Assault oa public officer of a mifd character, unless there be some element of crimi. 
naltt^ m it, should not be punished with a sentence of imprisonment. 1931 P. 342 = 
134 I. C. 432=12 P. L. T. 791=32 Cr. L. J. 1166. 

4. When no force or violence was used, a sentence of fine is sufficient. 1935 P 214 = 

36 Cr. L. J. 714. 

9. Warrant of attachment. 

When an officer is entrusted with a warrant to attach the property of certain persons, he 
must attach it unless objection is raised. 1935 P. 214 =36 Cr, L, J. 714. 
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Assault OK Woman. 

, ASSAULT ON WOMAN. S. 354 Penal Code. 

1 . Attempt to rape and S. 354 — Distinction. Stjc Pape. 

1. A lady was travelling alone in a tram w 

2. Accused took off the clothes of a woman whom he^hrew on *o Sm“nd and «t down 

4 p!mngl'f r woman by the arm with a reauest for sexual intercourse .s an offence 
under S. 354. (1890) 1 Weir 347. attempted 

5. Accused seemB a woman alone in a “‘’"sersbyl^Held, he was eoilW 

to have intercourse, "■h™ her screams brousht passersoy 

under Ss. 376-511. A. L. R. 1934 L. • nf reslst'ince he is guilty under 

6 . If the accused wanted to gratify her passions mspita of resistance, h 

Ss, 376-511. 5 B. 403. 

2 . Essentials and evidence. , . g 354. 1927 C 

1. Catching a woman hy neck while she is 

505=103 l.C. 553=28 Cr. L.J. 597- 31 a ^ p,„nn in taking her to a 

2. Where a woman has no 9’*'“^,. cannot be said to oulnage her nisdesty. 
room and having intercourse with her, cannot 

P. 326=108 1. C. 81=29 Cr. L. ]. • , a i-v on her. She screamed and 

3. Accused took a girl of six voo” f •> ^was guilty under S. 354, as h« s«n^- 

Bom. L. R.961=17I. C.794. . w,,, the presence of onlookers, he i5 

4 Where accused pulled a girl hy han ^ 347, 

“hi i ;.- 

Suctanisurrouadmgc,rcun.st.ances. U89 1 '"t""' u"„L s 

7. cow class women generally rely npon ‘heir evidence 

, 3„3=.03 

S. Even- eawmilt on woman dgsjin. nec ^ ^ 

9 .xioman was caught hold of by a-n^ „o. gnd.y under S. 

that in the absence of evitoce of it is 

but under S, 354 only, 109 I. C. 127 j testimony of Ptns'CuWW 

JO. When the evidence of rape deyodson^nco^_ (1692-1896), I V. D. 

safe to convict only under b.35+, -ry o' 

(1897—1901). , . , O oi r. 35. C. P. C.. fo' ' ' j' 
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AssntiU on U'(*r;ja/i — {conlcf.) 

3. Intention. 

1. nverj’ as'vnult on a woman does not necessarily fall under S. 35+. 1927 C. 505 = 

103 I. C. 553 = 28 Cr. L. J. 697 = 31 C. W. N. 583. 

2. Accused opened a closed falki belieriog that it contained a runaway debtor against 
nhom he had warrants, but found a /tarda-titjshitt lady in it. Held, accused is not 
guiltj as the intention was innocent. 24 C. 886. 

3. The act must be with the intention or knowledge that it was likely to outrage the 
woman’s modesty. 19 I. C. 149=14 Cr. L. J, 149. 

4. If the woman has no modesty there can be no outraging of it. 1928 P. 326 = 29 
Cr. L. J. 325. 

4. On girl cf 5 years. 

1. Offence under S. 354 can be committed on girl of 55 years though she has not 
developed sense of modesty. 1933 C. 142=34 Cr. L. J. 308. 

2. Accused put his finger in the private part of a girl of 5| years and caused a mark. 
She did not comnlain of it. Held, that accused was guilty under S. 354 (under 
S.323 perjackj.) 1933 C. 366=35 Cr. L. J. 308, 13 Cr. L J.858 = 17 I.C. 
794 = 14 Bom. L. R. 961. 

5. Sentence. 

Accused felled a woman down in a public place, lifted her shirt and pulled her breasts. 
Held, that binding him over under S. 562 was inadequate and sentence was enhanc- 
ed to 3 months' imprisonment. 1934 L. 36 (2). 

ASSEMBLING FOR COMMITTING DACOITY. S. 402. I. P. C. 

1. Accused were found at a IoneI> well at a long distance from their respective homes 
fullv armed for committing dacoitv. Their c< nr ction under S. 402 is competent. 
94 I. C. 269 = 27 Cr. L. J. 605, 23 A. 124, 6 P. R. 1916. 1925 A. 62=26 
Cr. L. J.380. 

2. Accused, three of whom were residents of another village, assembled on the night of 
daeoity outside a village and were armed with revolvers and spears. Held, they 
were guiltj under S. 402. 1928 L. 114 = 106 I. C. 350=29 Cr. L. J. 14, 37 P. \V. R. 
1916 Cr. = I7 Cr. L. J. 280, 42 1. C. 1003. 

3. Accused coming from different villages were arrested on suspicion by the villagers. 
Thej gave very improbable reasons for being there and a lot of ammunition was 
found m their possession, They are guilty under S. 402. 1925 A. 62=84 I. C. 860 
= 26 Cr. L. J. 380. 

4. A mere assembly without further preparation is not a preparation witlim the meaning 
of S. 399, but falls under this section. 41 C. 350. 

5. It IS only the conduct and circumstances from which the Court ma> justifiably infer 
the existence of an intent to commit dacoitj. 23 A. 124. 

, 6. Accused were found in a hut in a jungle and one of whom wa': identified as a dacoit 

in a dacoity committed the previous night. They confessed that the) live on daeoity. 
They are guilty under S. 402. 7 W. R. 61. 

ASSEMBLY. See Unlawful Assembly, Religion. 

ASSESSOR.— Ss. 309, 284- 285, Cr P. C. 

1. Absence of.— S. 285, Cr. P. C. 

1. If the Assessor is absent for some time, he should not be allowed to resume Ins seat 
afterwards. It vitiates trial. 24 JI. 523. 

2. Court can proceed if the Assessor absents himself dunag the trial, in his absence. It 
IS a curable irregolaritj*. 24 M. 523, 8 C. P. Cr. 9. 

3. Portion of trial held in the absence of Assessors is invalid. 15 A. 136. 13 A 337 
6 C. W. N. 715. 

2. Appointment of. 

1. Appellate court m a criminal case is not competent to appoint Assessors. 17 
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Assessor — (co n fd.) 


2. If an Assessor in the coarse ot trial is found to be interested, the Sessions Tudee can 
only refer the case to High Court to set aside such appointment. 13 Cr. L, 1, 473, 
Choice of, S. 284, Cr. P. C. 


3. 


4. 


1. The Assessors must he chosen from persons summoned only- 35 A. 570. 

2. Appointment of Nazir in the absence of summoned persons is illegal- 33 Cr. L. }. 72f. 
But where a person was summoned for a particular case and could not attend, 
selection on a. subseejuent day in another trial was not improoer. 37 Cr. B. ]. 17. 

4. Ofajection flat (he Assessor is a master or landlord of accused and interested is a 
valid one and should prevail, 1923 P. 116“60 I- C, 66Z 

5. If assessors are not chosen according to law, trial is illegal. 3933 Oudh 351, 55 .4. 
5/0, and 11 Cr. L, J. 724 Foil. 83 B. 423 Uef. 

Number of. S. 284, Cr. P. C. 

1. Under S. 234 there must beat Ie.ast 3 Assessors. A trial with two is null and void. 
77 I. C. 811-1924 N. 287, 1925 Oudh 110f2)“84 I. C. 711, 1924 Oudh 417(1). 

2. Trial with one Assessor and one more deaf and blind is invalid. 21 A. IDS, 35 A. 570. 

3. Trial with 3 instead of 4 Assessors and no reasons given for not having 4, the trial is 
not illegal. 1925 P. 381-86 I. C. 153«26 Cr. L. J. 713. 

Trial with less number of Assessors is illegal. 25 Cr. h. J. 459«1924 N. 287. 


5. Opinion of. S. 309, Cr. P. C. 


I. 


Assessors should be invited and encouraged to state grounds of their opinion. 
2E. L. R, 323. 


6 . 

7- 


When a Judge differs from Assessors the grounds of each Assessor’s opinion should 
be distinctly noted. 48 P. U. 1905 Cr.*=192 P. L. R. 1905»=3 Cr. L. J. 132, 

A trial is bad if Assessors are not asked and apparently not allowed to give their 
opinion. 40 C. 163. 24 M. 523 (536), 10 A. 414, 9 C. 875, 26 M. 593. 

Record of opinion of Assessors m one joint statement instead of separately is curable 
irregularity. 41 P. R. 1887 Cr., 9 C. 875. 

When opinion of all the Assessors is not taken, the trial is illegal and not merely 
irregular. 26 U. 598, 1934 P. 561. 

Assessors are to give their opinion orally and not in writing. 36 C. 319. 

A Judge cannot dispense with the opinion of Assessors, merely because he considers 
the evidence unsatisfactory. 10 A. 414. 

8. Judge is not bound to conform to the opinion of Assessors, although regard should he 
paid to it. 24 M. 523, 16 I. C. 326. 

9. A Judge cannot convict under S. 201, 1. P. C,» when opinion of Aswssors nas taken 
with respect of S. 307, 1. P. C. only. 1924 B. 246 =“ 26 Cr. L. J. 394. 

10. When case is partly triable with Assessors and partly with 

decide the one with the .aid of Assessors and send the other to If'gh 
disagrees with Jur^-. 50 I. C. 832«20 Cr. U J. 352=26 M. L. T. 45. 

11 There is nothing in the Code to allow or forbid Assessors to consult among them 

selves. 30 I. C. 1005, 

12. Actual words of Assessors must be recorded. 1921 P. 109=22 Cr. L. j. 4 - 

13. Judge c.'innot ^^sit the spot after the opinion of Assessors is t.aken, 43 1. • • 

14. When opinion of .\sses«iors is taken, a fresh trial cannot 

first tfialiUeeal. 31 I. C. 1000«16 Cr- L. J. 824*» U B. B. K. 1074. 

under Ss. 395. 4D3, M’^C. and 


H As'sessors had been asked their opinion in a ca«w j ,Vv; thrir opinf 

aid that Judge did not take i 


16. 

17. 


gave verdict for theft only. It cannot he said t 
1929 Sind 147 = 118 I. C. 193 (2)=30 Cr. L. J. 675. 

Distinct opinion on each charge must he taken. 1923 N. 25/ = 109 I- C. ^ 

Kach Ar^es-^or should he asked seturately to give his eaC^szh. 

<*r'nion as **ihe same” afier the first Assesor has given hi* opinion " 



Isscssors — [could) 

1929 L. 37=1151. C. 66-30 Cr. L. J. 378. 

18. In case of identification of ornaments of small value, the opinion of the Assessors is 
of great weight, as they are well-acquainted with the ways of ordinary men. 1925 

0. 452=89 I. C. 155=26 Cr. L. J. 1291. 

19. Accused is entitled to have Assessor’s opinion on all charges. Failure by Judge to do 
so vitiates trial. 193+ O. 354=35 Cr. L. J. 1066, 26 M. 598, 1928 N. 257, 1924 
B. 246 and 1927 P. C. 44 Dist. 

20. Each of the Assessors must state his opinion orally on all charges. Judge can record 
their opinion and can put necessary question. 1935 Smd 23=36 Cr. L. J. 504. 

21. Omission to make reference to the opinion of Assessors in the judgment is a curable 
irregularity. 1933 L. 910=35 Cr. L. J. 168,48 P. R. 1905 Dist. 

22. If Assessors give an opinion of not guilty m a murder case, it is no reason for 
awarding lesser sentence. 1933 N. 307, 1 R. 751. 

6. Questions to. 

1. Judge can put questions to .Assessors to elucidate their opinion. 40 C. 163, 41 C. 350. 

2. Questions by vay of cross-examination cannot be put to the Assessors. 41 C. 350. 

7. Verdict of. 

1. Further evidence cannot be taken after verdict of the Assessors. 14 P. R. 1870 Cr., 
43 A. 25 = 59 I. C. 559. 

2. Accused cannot be convicted of offence for which verdict of Assessors is not taken. 

25 B. L. R. 1318 = 1924 B. 246 = 84 I. C. 938=26 Cr. L. J. 394. 

3. Simultaneous hearing of two cases by one set of Assessors renders the trial invalid. 
64 I. C. 833. 

ASSIGNMENT OF BOND. 

Unstamped endorsement of assignment of bond is not an offence under S. 51. Stamp 
Act. 20 P. R. 1867. 

ASSISTANT SESSIONS JUDGE. See Additional Sessions Judge. 

ASSISTING COURT. Sec Duty of Prosecution.— 1. 

ASSISTING IN CONCEALMENT OF STOLEN PROPERTY. S. 414, 1. P. C. 

1. Applicability of section. 

1. S. 414 IS apparently intended to apply to cases where (here has not been such a 
possession as would support the charge under S. 411. 31 P. R. 1879 Cr., 8 
Cr. L. J. 11. 

2. A person convicted under S. 411 with respect to a property taken on ajiarticular 
occasion c-mnot subsequently be tried under S. 414 in respect of other property 
stolen on the same occ.ision from the same person. 28 A. 313=3 Cr. L. J. 207. 

2. Charge. 

1. A charge under S. 4l4 would in many cases be advisable as an alternative charge. 

10 Bom. L. R. 125. 

2. A charge under S. 414 should contain details as to the nature of property as well as 
circumstances under which it was concealed of made away with. 2 B. 
h. C. R. 130. 

3. Disposing of. 

1. Where the accused restored to the owner, property stolen by bis son, with a view 
to save liis san. and subsequently denied all knowledge of it, he was not liable 
under S. 414. ‘Disposing’ in S. 414 has to be construed ejusdem generis with 
concealing and making away with. 11 Cr. L. J. 493 = 7 I. C. 465. 

2. The intention of the section is to punish persons who subsequent to the commission 
of the ofTence either conceal it or make away with it by destroying or otherwise 
disposing of it. It does not apply to the case of a nun spending money stolen by 
another. 1935 L. 587=1935 Cr. C 96S. 
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i interested, the Sessions Judge m 

only refer t|je case to High Court to set aside su^h appointment. 13 Cr. L. J. 471. 

3. Choice of. S. 284, Cr. P. C. 

1. The Asse'^sors must be chosen from persons summoned only, 55 A. 570. 

2. Appointment of Nazir in the absence of summoned persons is illegal, 3] Cr. h . ). 724. 

3. But wJieren person was summoned fora particular case and could not attend hi? 
selection on a subsequent day m another trial v;as not improper. 37 Cr. L. }. 37. 

4. Ofaiection that the Assessor is a master or landlord of accused and interested is a 
valid one and should prevail. 3923 P. 116=60 I. C. 662. 

5. If assessors are not chosen according to law, trial is illegal 3933 Oudh 353. 35 A. 
570. and II Cr. L. J. 724 Foil. 33 B. 423 Ref. 

4. Number of. S. 234, Cr. P. C. 

1. Under S. 2S4 there must heat least 3 Assessors. A trial with two is ntill and vjid. 
77 I. C. 811 = 1924 N. 287, 3925 Oudh 110 (2)=84 I, C. 713, 1924 Oudh 417(1). 

2. TrmI with one .Assessor and one more denf and blind is invah'd. 21 A. 106, 35 A. 570. 

3. Trial with 3 instead of 4 .Assessors and no reasons given for not having 4, the trial is 
not illegal 3925 P. 383 =86 J. C. 153^25 Cr. L. J. 733. 

4. Trial with less number of Assessors is illegal. 25 Cr. L. J. 459=3924 N. 287. 

5. Opinion of. S. 309, Cr. P. C. 

1. Assessors should be invited and encouraged to state grounds of their opinion. 

2 B. L. R. 323. 

2. When a Judge differs from Assessors the grounds of each Assessor s opinion should 
be distinctly noted. 48 P. R. 1905 Cr.«192 P. L. R. 3905=3 Cr. L. J. 132. 

3» A trial is bad if Assessors are not asked and apparently not allowed to give their 
opinion, 4Q C. 163, 2+ M. 523 (536), 10 A. 4I4, 9 C. 875. 26 M. 598. 

4. Record of opinion of Assessors in one Joint statement instead of separately is curable 
irregularity. 41 P. R. 1887 Cr., 9 C. 875. 

5. When opinion of all the Assessors is not taken, the trial is illegal and not merely 
irregular. 26 hi. 598, 1934 P. 561. 

6. Assessors are to give their opinion orally and not in writing, 36 0.119. 

7. A Judge cannot dispense with the opinion of Assesrors, merely because he conwders 
the evidence unsatisfactory. 10 A. 414. 

8. Judge is not bound to conform to the opinion of Assessors, although regard should be 

iwid to it. 24 M. 523, 26 1. C. 326. 

9. A Judge cannot convict under S. 201, I. P. C.. when opinion of AsM»ts was taten 
with respect of S. 307, f. P. C. only. 1924 B. 246 = 26 Cr. L.. J. 394. 

10, When case IS partly triable with Assessors and partly with 

decide the one with the aid of Assessors and .send the other to C 

disagrees with Jury. 50 1 . C. 832=20 Cr. L. J. 352= 26 M. l>. T. 45. 

11, TTiere is nothing in the Code to aWow or forbid Assessors to consult among them 

selves. 30 I. C. 1005. 

12. Actual words of Assessors must be recorded. J.92I P. I09=22Cr. ^ ' 

13. Judge cannot visit the spot after the opinion of Assessors is taken. 43 i- ' ' 

H. When opinion of Assessors is t.-ikeo, a fresh tml cann^ ^ 

hrsi trial illegal. 31 I. C. 1000=16 Cr. L. ). 834 = 17 H. I.. R. 1074. ^ 

15. If As^is-^ors h,ad been asked their opinion in a c.s«e under Ss. 395, 4^. , ’ Y 
pave verdict for theft only. It cannot be said that Judge did not wk 
19?> Sind 147=118 I. C. 193 {2)=30 Cr. L. J, S75. 

16. Distinct opinion on each ch-irge must be taken. 1928 K. 237 = 109 b ^ 

17. K.ifb should be asked separately to give his opinion clearlj* ' ^^jough. 

opinion as “the same" after the first Asaesor has given his opinion t* 
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1929 L. 37=1151. C. 66=30 Cr. L. J.378. 

18. In case of identification of ornaments of small Talue, the opinion of the Assessors is 
of great weight, as they are well-acquainted with the ways of ordinary men. 1925 

O. 452=89 I. C. 155=26 Cr. L. J. 1291. 

19. Accused is entitled to have Assessor' s opinion on all charges. Failure by Judge to do 
so vitiates trial. 1934 O. 354=35 Cr. L. J. 1066, 26 M. 598, 1928 N. 257, 1924 
B. 246 and 1927 P. C. 4f Dist. 

20. Each of the Assessors must state his opinion orally on all charges. Judge can record 
their opinion and can put necessary question. 1935 Sind 23=36 Cr. L. J. 504. 

21. Omission to make reference to the opinion of Assessors m the judgment is a curable 
irregularity. 1933 L. 910=35 Cr. L. J. 168, 48 P. R. 1905 Dist. 

22. If Assessors give .in opinion of not guilty in a murder case, it is no reason for 
awarding lesser sentence. 1933 N. 307, 1 R. 751. 

6. Questions to. 

1. Judge can put questions to Assessors to elucidate their opinion. 40 C. 163, 41 C. 350. 

2. Questions by way of cross-examination cannot be put to the Assessors, 41 C. 350. 

7. Verdict of. 

1. Further evidence cannot be taken after verdict of the Assessors. 14 P. R. 1870 Cr., 
43 A. 25 = 59 I. C. 559. 

2. Accused cannot be convicted of offence for which verdict of Assessors is not taken. 

25 D. L. R. 1318=1924 B. 246= 84 I. C. 938=26 Cr. L. J. 394. 

3. Simultaneous hearing of two cases by one set of Assessors renders the trial invalid. 
64 I. C. 833. 

ASSIGNMENT OF BOND. 

Unstamped endorsement of assignment of bond is not an offence under S. 51. Stamp 
Act. 20 P. R. 1867. 

ASSISTANT SESSIONS JUDGE. Sec Additional Sessions Judge. 

ASSISTING COURT. Sec Duty of Prosecution.— 1. 

ASSISTING IN CONCEALMENT OF STOLEN PROPERTY. S. 414, I. P. C. 

1. Applicability of section. 

1. S. 414 IS oppatently intended to apply to cases where there has not been such a 
possession as would support the cliarge under S. 411. 31 P. R. 1879 Cr., 8 
Cr. L. J. 11. 

2. A person convicted under S. 411 with respect to a property taken on a particular 
occasion cannot subsequently be tried under S. 4l4 m respect of other property 
stolen on the same occasion from the same person. 28 A. 313 =3 Cr. L. J. 207. 

2. Charge. 

1. A charge under S. 414 would in many cases be advisable as an alternative charge. 
10 Bom. L. R. 125. 

Z A charge under S. 414 should contain details as to the nature of property as well as 
circumstances under which it was concealed or made away with. 2 B. 
Ii. C. R. 130. 

3. Disposing of. 

1. Where the accused restored to the owner, property stolen by his son, with a view 
to save hissan.^and subsequently denied all knowledge of it, he was not liable 
under S. 414. ‘Disposing’ m S. 414 has to be construed ejusdem Seneria with 
concealing and making away with. 11 Cr. L. J. 493 = 7 I. C. 465. 

2. The intention of the section is to punish persons who subsequent to the commission 
of the offence either conceal it or make away with it by destroying or otherwise 
disixjsing of It. It docs not apply to the case of a man spending money stolen bv 
another. 1935 L. 587=1935 Cr. C. 96S. 
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4. Essentials nnil Evidence. 
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9. 


10 . 


IVijcre a niati concoai'» slolen property in anolljcr’a hon^c with a view to get ths 
S ’ '"j !r f--«!sc cviicnce unJer 


It j«i not necessary that owner should lx* traced. It should he prorei thataccu^i 
vohintanly assjslcd in concealing the property which had rc tS 3 n to bclieretobs 
stolen, i his latter fact may l>c proved from the accused s own conduct, as whe« 
fi poor Pathnn cooly had jexvels. 14 Itoni. L. U. 893^13 Cr. L. J. 793. 

The owner need not be traced. Proof tint property is stolen is enough and 
that the accused helped m thedispos.aI of it. 40 P. 878=1926 B. 71 {l)= 
27 Cr. L. J. 114 = 91 I. C. 690. 


A findinff that the property is stolen may Iw Iwscd on strong: circumst.inlial evidence. 
1924 M. 350«25 Cr. L. j. 790=81 I. C. 3J0. 

An accused who conceals property in the belief that it is stolen while really it is 
not, ts not ffuilty. 1924 M. 350= 25 Cr. L. J, 790. 

The word “believe” in S. 414 is very much sironper than "suspect”. It is otA 
sufficient to show that accused was careles.s or that he had reason to suspect 
th.at th*' property was stolen or th.at he did not make sufficient inquiry about 
it. 6B. 402, 

This section applies where there is no actual receipt of stolen property. 4 H. C. 
App. 13 = 1 Weir 469. 

Neither S. 411 nor S. 414 applies to actual thief, 8 Cr. L. J. 31. 15P. R- 
1896 Cr, 

Assistance given by aiding the concc.alment or de.itruction or by promoting the sale 
of the stolen property, by one who has reason to believe it to be stolen property 
constitutes this ofTence. 29 B. 449, 14 Bom. L. R. S93, 39 P. R. 18S1. 

A European soldier*gare stolen jewellery, usually worn by Indi.an female to aroused. 
Held, accused could not be s-nid to believe or to have re.ason to believe that jeweuery 
wasstolen. 1932 L, 434=139 I. C. 442. 


5, Melting stolen ornaments. 

1. S. 414 IS clearly intended to penalize persons, who deal with the property in such 
a way that it becomes impossible to identify it or use it as evidence. Thus mewing 
down ornaments w'ould come under the scope of this section. 1935 L. 5S7 (58S; 
=1935 Cr. C. 968. 

2. Disposing of ignots of gold (stolen property) by one would not fall under S. 414, iis 
the act committed is disposing of the property and not assisting in disposing ot 1 . 
39 P. R. 1881. 

6. Sale of — . 

Assistance given by promoting sale of stolen property, by one who 
believe it to be stolen property constitutes an ofience under S. 414. 

ASSOCITES. Sec Witness—?. 

ASSOCIATION WITH ACCUSED. Sec Accused— 2. 

A TROPINE. Sec Poison — 3. 

ATMOSPHERE. 

1. Engendering suspicion. See Transfer (Grounds) 8. 

2. Fouling of. Ses Public Nuisance — 18. 

ATMOSPHERE OF COURT. 

Tlie atmosphere of court of law should be as scientific as that of a hospital or ec ure 
1931 M, W. N. 1152. 

ATTACHMENT, See Absconding, S. 146, Cr. P. C. 

ATTACHMENT OF PROPERTY BEFORE JUDGMENT. ^ 

I. Attachment of property before judgment is not desirable^ as accused is 
sumed to be guilty. 53 B. 152=1934 B. 74. 



Attachment of prope) ty be/ors judgcineni.^^contd.) 

2. Accused deposited stolen property in the Bank. Money becomes property of the 
Bank and no order under S. 9f, Cr. P. C., can be passed, nor can money in Bank 
be attached. 58 B. 152. 

ATTACK ON RELIGION OR ITS FOUNDER. Sea Religion— 1. 

ATTEMPT. Ss. 511, 417, 376, 312. 307, 161, 124-A. 122. 1. P. C. 

1. Definition. 

1. Attempt IS some external tangible act, showing progress towards the actual com- 
mission of offence. 1927 L. 634=103 I. C. 408, 14 P. R. 1914, 24 P, R. 1914, 8 A. 
304, 13 P. R. 1879, 25 P. R. 1902, 15 P. R. 1907, 13 P. R. 1881. 

2. Definition by Cockburn C. J. “If the attempt had succeeded the offence charged 
would have been committed.” 14 P.R. 1914, 30 Cr. L.J. 289 (Sp. Bench). 8 B. L. R, 
421, 10 B. L. R. 848. 2 Bom. L. R. 286. 

3. An attempt is the commencement of senes of acts. 1922 N. 40 = 65 I. C. 494. 

4. Transaction which is commenced but interrupted is attempt. 37 B. 553. 

2. Distinction from preparation. See Preparation. 

1. Preparation consists in devising or arranging means necessary for commission, 
while an attempt is the direct movement towards commission after preparation is 
made. 1923 P. 307=65 I. C. 492=23 Cr. L. J. 108. 

2. Mere obtaining thumb-imnression on a blank paper is only a preparation and not an 
attempt. 1926 P. 267 = 94 I. C. 353=27 Cr. L. J. 609. 

3. Debtor sending waste papers under an insured cover, as if it contained currency 
notes IS only preparation and no offence is committed. 1927 M. 199=99 I. C. 102, 
1924 A. 205. CoHt. 10 P. R. 1913 Cr. 

4. Mere obtaining signature slip at the Polling Station fraudulently is no offence under 

S. 171 (/) read with S. 511, r. P. C. 1925 A. 226=84 I. C. 711. 

5. Presence on roof of a house is not attempt at house-breaking but only preparation. 
15 P. R. 1907 Cr. 

6. Assault with a raised naked sword is prep.iration and not attempt to murder. 45 

P. R. 1882 Cr. 

7. Milk contractor going with stale milk in the direction of milch cows is not attempt 
to cheat but preparation. 40 P. R. 1885 Cr. 

8. Offering to sell supunous trinkets, by false representation is attempt to cheat. 14 P 
R. 1914 Cr. = 66 P. L. R. 1914*23 I. C. 473. 

9. Possession of Lahn is not an attempt to manufacture fermented liouor. 29 

P. R. 1884 Cr. 

10. Railway goods clerk only entered gross weight instead of actual weight. Jl is onlya 
preparation to cheat. 1923 P. 307 = 65 I. C. 492=23 Cr. L. J. 108. 

11. A clerk entered in a register higher weight of sugarcxine coming to a factory but 
register had not passed from his hand. Held, it was not an attempt. 1923 P 307 
= 65 I. C. 492=23 Cr. L. J. 108. 

12. Assistance given in the preparation of offence amounts neither to abetment nor 
attempt, unless the offence is committed. 1925 Oudh 158 = 25 Cr. L. J. 1162. 

13. There are four stages in erer^- crime : the intention to commit, the preparation to 
commit, the attempt to commit, and if the third stage is successful, the commission 
Itself. 1933 C. 893 = 35 Cr. L.J. 97. 

14. Intention to commit crime or intention followed by preparation is not sufficient to 
constitute attempt. 1933 C. 893 = 35 Cr. L.,J. 97. 

15. Whether any given .net or senes of acts amounts to altempUs a question of fact in 
each case. 15 A. 173. 

16. P^paraHon^ for the committing cf an offence is punishable in the case of dacoity. 
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Attempt — {conoid,) 

3. Previous conviction. 

rrlso™”'^ for ^ 

4, Scope. — Intention. — 


offence attempted cannot be commilled. 1922 Nag, 

40=55 I. C. 494. 

2. If there 5a some external tangible act, sbowing progress towards the actual commis- 
sion of an offence, mere interruption is immaterial. 1927 L. 634=103 J. C. 403 =23 
Cr. L. J. 680. 


3. Attempt itself is an offence. 17 A. 120. 

4. When seditious matter is sent by post and is interrupted on the way, it is attempt to 

commit sedition. 39 C. 522. See 39 C. 606, 34 B. 378. 

5. An attempt is punishable though the final act short of actual commission of that 
offence has not been accomplished. 10 L. 253= 1928 L. 551 = 29 Cr. L. J. 780. 

6. S. 51 1 does not apply to attempt to murder. 14 A. 33. 


7. Intention alone, or inteatiaa followed by preparation vs not sufficient to constitute 
attempt, but intention followed by preparation followed by any “act done towards 
the commission of the offence" IS sufficient- 1933 C. 893=»35 Cr. L. J. 97. 34 E* 
378 ; 2 Bom. L. R. 304 ; 2 Bom. L. R. 286 Ref. 2+ B. 287, 5 I. C. 138, 
15 B. 194, 4 N. L. J. 245. 


8, It ]S not legally Impossible to attempt the abetment of an offence, 49 P- R- 18S7, 

9% A w’idow’ administered d/mfiiffl to her parents. Held, she must be presumed to be 
aware of the fact that it was likely to cause death, although she may not have 
administered it w'lth that intention. 20 A. 143. 

10, Conviction for attempt cannot be justified on mere surmise or probabiJit}* 
17 Ct.L.3.431«35 l.C.991. 

11. S. 511 applies to offences under Penal Code. 1 Weir 624—640. 

5. Sentence. 

1. The sentence of attempts to commit offence is half of that awardable for the offence 
up to Magistrate's power. 13 P, R. 1871, 10 P. R. 1913 Cr. 

2. A Sentence of whipping may be awarded for an attempt if the offence is so punishable. 


9. 


1 Bur. 399— 531. 

3. The sentence for attempt is half of that can be awarded for the offence and not 
half of what the Magistrate can award. 13 P. R. 1893. 

To commit cheating, robbery, etc., etc. See those offences. (Cheating, Robbery, ttc. 

To commit suicide. S. 309, 1. P. C. See Suicide 2. 

To export opium. 

1, Attempt to export opium is no offence. 2 P. R. 1911 Cr, 

2. Accused was found travelling in a bus to Tranquebar carriing (t 

which K bad given him with instruction to give him in c/L- 

was only preparation. 1932 M. 507=1932 M, W. N. 545 = 138 J. C. 286=33 ur. i- 
J. 532=36 M. L. W. 127. 

To Tnanufatture liquor. 

1. Possession of ‘Aahfi’ in a vesselis not an artempt. 17 P. R- 1889. 


10. To murder. Setf Attempt to lifnrder. 

ATTEMPT TO COMMIT CULPABLE HOMICIDE. S. 30S, I. V, C. 

If in case of shooting a person mtentionally, the bullet pasfi^ through 3^^' 

hnlloclc and private part and causing grievous injury', the offence faiJS 
A. L, It. 1932 U 499. 

ATTEMPT TO MURDER. S. 307, 1. P. C. 



Alle*yif'l In 

1. Al>etmfnl of. 

1. It i< »T7i''n}nt tjifficiilt to rm'rirr cifcrunrf.in'“r': nould mnntitutff .nn insti- 

to allrmpl In m^Hcr. 9 11. I.. K. 190. 

2. A mfr ."iilminittrrrd to lirr poieon to imnrore hi< qtnrrcl'ionie mtor<?, \\htch 

tK.i* «n"'p!t'“cl In hrr lorcr. wlio knetr it to !>e Wntfurit. Thn litter ii pitihv of ahet* 
mrnt unlrr S, 302, I. P. C. 10 Honi. I>. K. 54=38 I. C. 1003. 

2. By btowi (lathi, tword, etc.) 

1. AcTt:«e(I utriick Ins Wife with hitrhct on the ne:k. Connction should lie under S. 
324 .ind not under ?. 307, I. P. C., as .1 h.itchei Idow would not ordinanlv cause 
death. 15 Pom. L. P. 991 = H Cr. P. J.MI = 21 I. C. S'?!. 

2. Screral hlons were aimed at the he.id. causmtr 10 incised wounds. Murderous intent 
IS proved. 132 1\ I.. K. 1915=13 V. W. K. 1915 Cr. 

3. Pctchinc a sw irJ .and advancing towards comnlainnnt, in a menacing attitude, is not 

an attempt to murder. 45 P. li. 1SS2 Cr. 

4. Pursuinc complainant « ith a raised ate in hand is an attempt at pneroiis hurt. 30 
P. R. 1904 Cr. 

5. Cutting o7 cimolainant's hands and matmimi him for life is attempt to murder. 1923 

L. 23f)(2). 

0. Accused struck tlie deceased three blows on the head and believing him to he dead, 

Fct fire to the hut. .\ccording to medical evidence he died of burning and not of 
blow a. The .".“cused was comaeted under S. 307 onlv. 15 P. 194. 

7. Accused came armed with rfoogj and g.a\c l>e.a‘mg to their enemv to unconsciousness. 

TliSj aanouncel their intention of killinghini. Held, the charge under S, 307 is not 
ills.nl L. G7all2 I. C. 224»29 Cr. U. J. lOOS. 

8. Wouniinj of .a psrsoa with knife on the neck f.alls under S. 307. 6 P. R. 1912. 

9. Wheti-er.a blow with hatchet is or is not cap.able of causing such result depends upon 
the particular niiure of the blow inflicted. 21 1. C. 831 = 14 Cr. L. J. 641. 

10. Accused was drunk and on provocation gave slight injuries with sharp-edged weapon. 
Held, he was guilty under S. 324 .and not S. 307 1936 L, 914. 

3. By Dhatura. Stfu— 5. 

4. By gun-shot or revolver. See Wound — 12. 

1. A shot of cartridge about No. 6 m size fired at .a distance of 6 paces is very likely to 
cause de.ath ; the accused is guilty under S. 307. 10 Cr. L. J. 57 = 9 C L. J. 432. 

2. If a person fires two successive shots towards the same man, an intention to murder 

is proved. I P. W. R. 1910 Cr., 5 I. C. 602= 1 1 Cr. L. J. 1 25. 

3. Using revoU’er at night to keep w’.atcb is not oflence, when it was not aimed at any 
one. 9 L. L, J. 331 = 1927 L. 853. 

4. A Police sowar fired three successive shots while pursuing a person. One of the shots 
struck a person bathing in the river, no offence under S. 307, I. P. C., is established. 
1923 L. 415 = 76 I, C. 1028 = 25 Cr. L. J. 308. 

5. Accused pulled the trigger twice with no result. In the absence of proof that gun 
was loaded, there is no offence under S. 307 but under S. 352. 1223 R. 251 = I. R. 209. 

6. Intentionally discharging loaded gun from a short distance, causing injuries, which 
might prove fatal is an offence under S. 307. 29 I. C. 670= 16 Cr, L. J. 542. 

7. If the gun failed to discharge due to the omission of the assailant to cap the nipple, 
the conviction for attempt to murder does not he. 4 B. H. C. R. 17. 

8. A shot was fired from the house m which accused was residing but it was not aimed 

at any body. It was not proved that accused fired the shot, he is not guiltj’. 1927 

L. 853 = 9 L. L, J. 331. 

9. If the intention of the accused in firing a shot at a Police officer was not to kill him, 
but to scare him away, he is guilty under S 506 and not under S. 307, I. P, C. 1931 

M. W. N. 861. 
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Attempt to Murdct — (cofj/<f.) 

10. The rvccn'tcd fircil two shots from a poy;crfiil rcvolrcrnl point UinX* 

Excellency the Governor of Ilf>mh:\y. lie misled his aim and no injury wis caused. 
Held, he w.is iruilty under S. 307. 1932 H. 279«34 Horn. E. R. S7L 14 A. 33 
approved. 4 B. 11. C. U. 17 {Cr. C.) doubted. 

11. Accused, a soldier, fired at his itrandmolhcr diirinij a nuarrcl and the bullet hit fleshy 
p.art c.tusin? simple injuries. IfeW, he was fjnilty under S. 324 and not under S. 
307. 1933 L. 315 = 145 I. C. 702. 

12. Accused fired his pistol at a constable who was chasing him.' The bullet struck 
him on his side. 1 Icld, he w.ss RUilty under S. 307 1 . P. C. and S. 19 0 ). Arms Act. 
1933 L.S52. 

13. Accused shooting at A hut wounding B by mistake is guilty under S. 307, having 
regard to the provisions of S. 301. 1935 Pesh. 74. 

5. By poison. 

1. Asking a doctor to supply medicine for poisoning a person is 'not an attempt to 
murder. 24 P. R. 1SS2 Cr, 

2. When the quantity of poison is not known, it cannot lie said that accused.dntended to 
cause more than hurt. 3 I, C- 721. 

3. Accused administered to several persons, who died. lie administered it to 

C. who did not die. The oflence falls under S. 307. 72 P. L. R. 1911 =“ 12 Cr. 
L. J. 125. 

4. A young widow administered Dhatura to the members of her family in order to elope 
away with her par.smour. The victims were all saved, as they were soon removed 
to the dispensary. She is guilty under S. 307. 20 A. 143, 60 I. C. 50. Sec 15 B. 194. 

5. A wife intending to poison her husband, mixed some arsenic in his food but it was 
insufficient to kill him. He died of inflammation of brain and there was no 

that poison was even the secondary cau^e of it, she is not guilty under S. 307. 

1 Weir 187. 

6. Accused intended to poison A, but A shared the poisoned sweet with B, who also 
suffered from poison. He was guilty of attempting to murder B also. 19-1 E. 
108 = 63 I. C. 50*22 Cr. L. j. 194=3 h. L. J. 191. 

7. A young man administered poison under instigation and none of the victims 
ed, the conviction was altered from S. 307 to S. 328. 1931 P. 346=32 Cr. L.J. 

6. By suffocation. See Suffocation. 

1. Accused enticed into her house a boy of nine years of age and removed his 
As she was unable to remove anklets and ear-rings, she put him in a jar 

it with a milestone after tying his wrist and neck and stuffing his mouth. 

nejit morning removed the stone and ran home. Held, she was guilty unaer b. » 

(1889) 1 Weir 328. 

2. A young Brahmin widow was ci?nfined of a child. A new-born child was discovered 
wrapped up in a cloth with a cooking vessel turned over it, in the »upper s or y. 
Held, she was not guilty. 8 Bom. H. C. (Cr. C.) 164. 

7. Essentials and Evidence. 

1. The act must be done in such a way and with such ingredients, that if it 
and death was caused by it, the legal result would be murder according to b. 

300. 14 A. 38. 

2. In case of mutual injuries on each other and no eye witnesses, the conviction sbo 
be under S. 326 and not under S. 307, 1. P. C. 2 R. 558= 1925 R. 133. 

3. Throwing a child in a pond and wishing that its death should fnU as a curse on 

other woman is attempt of murder. 11 Cr. L.. J. 48=5 I. C. 138. 

4. S. 307 makes a distinction between an act of accused and its result if r C. 

has to see the act irrespective of result. 1930 L, 253 = 31 Cr. L. J* 782— l- 

183, 15 Bom. L. R. 991 Dist. 

5. I..asv does not say that when a person is stabbed, his evidence must be corro te. 

It must be above suspicion- 1929 M, \V. N. 587. 
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Attempt to Murdci — {contd.) 

6. Abrasion on the person of the accused is not s'ufficient proof that he attempted to 
murder. 1929 N. 350=120 I. C. 210=31 Cr. L. J. 15. 

7. In or hr to constitute offence under S. 307, the act committed must be capable of 
causing death in the natural and ordinary courre of events. 15 Bom. L. R, 991, 4 

B. H. C. R. 17. 

8. When a prosecution witness who was not interested in accused Nos. 1 and 2 came 
up after the occurrence and was told by eye witnesses tliat accused No. 3 killed the 
deceased and they did not name Nos. 1 and 2 soon. Held, that accused Nos. 1 and 2 
cannot be convicted. 1923 L. 236 (2). 

0. Intention of the accused should be gathered from his act and surrounding circumstan- 
ces. 1930 L. 491 = 11 L. 460=31 Cr. L. J. 1071=126 I. C. 573. 

10. Where m a party fight, the evidence on both sides w.as perjured, the court should go 
by the marks of injuries on the accused person. 1931 A. 712=32 Cr. L. J. 1073. 

11. When the accused does an act which must in the ordinary course of events causes 

death, an offence under S. 307 is committed. 1931 L. 63, 21 I. C. 881. 

12. If the accused does an act with such guilty intention that but for some intervening 
fact beyond the control of the dece.ised, the act would have amounted to murder, it 
falls under S. 307. 1932 B. 279=34 Bom. L. R. 571, 14 A. 38 ; 4 B. H. C. 
R. 17 Ref. 

13. Under S. 307, the act must be capable of causing death in the natural and ordinary 

course of things. 1935 N. 177=36 Cr. L. J. 854 = 155 I. C. 1014, 4 B. H. C. 

(Cr.) 17, 30 P. R. 1904, 15 Bom. L. R. 991 Rel. on. 

14. Accused caused incised wound with axe to his mother-m-law but there was no 
evidence of intention to kill, the conviction should be under S. 326 and not S. 307. 
1935 N. 177=36 Cr. L. J. 854. 

15. Accused struck his wife on the neck with a hatchet. It was held th.at it was not 
act ordinarily cap.able of causing death in the ordinary and natural course of events. 
He was convicted under S. 324. 15 Bom. L. R. 991 (993)= 14 Cr. L. J. 641. 

16. The fact that accused produced no defence is to be considered in weighing pro- 
secution evidence. 1934 0. 401=35 Cr. L. J. 1244. 

17. Causmg grievous injury at midnight to a man asleep is offence under S. 307. 
1934 L. 353,(2) A. L. R, 

8. Intention. 

1. When the accused in firing a shot at a Police officer, had no intention to kill him, but 
only to sc.'ire him away, the offence does not fall under S 307 but under S, 505 
(Criminal intimidation). 1931 M. W. N. 861. 

2. Intention of accused should l>e gathered from his acts and surrounding circumstances. 
1930 L. 491 = 11 L. 460=126 I. C. 573=31 Cr. L. J. 1071. 

3. Accused took aw.ay a boy to perform magic on him and attacked him with a dagger 
m a ver) savage manner. But sobsequently he attended to his \iounds and bandaged 
them. Held, accused ^-as guilty under S. 325 only. 1935 A. 614= 1935 Cr. C. 636. 

9. Procedure. 

1. Court cannot convict the accused under S. 307 read with S 34 or S. 1 14, although 
charged with Ss. 307, 148, 149, 1. P. C. 1924 B. 502=26 Bom. L. R. 954. 

2. S. 511, 1. P. C., does not apply to attempt to murder. 14 .\. 33 (38). 

3. Accused acquitted under S. 397, trial under S. 307 is barred. 1934 M. 311. 

4. If accused is acquitted under S. 302, the appellate court can convict him under S. 307, 
that IS for attempt to murder, without a charge bring framed. 1936 0.44 = 37 
Cr. L. J. 12. 

5. Accused attacking a defenceless person and causing injuries is not guilty under S. 307. 

5S1. C. 158=21 Cr. h. J. 734. 

10. Sentence. 

1. When a young woman on account of ill-treatment at home became desperate and 
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ciTciimstan'‘e. l^rntenre ^as reduced to 3 


ATTENDANCE OF WITNESSES, s.. w. tw-37. Cr. V. C. Sw U kucs.-s. 

1 . Before Court,— 

1. It r tbediit .- of Mnontrate to prorure n«pnd.inee of n-itnesf.-s reridin? in hreign 
territory. 4 P, K. 1S73, Cr. 


2. Wr.rrnnt for the atleod.inrr nf in the fifit instance is tUeeal. 22 T. 

\\ . Iv. 

3. en 0 Manflr.vtr lus nnrr puntc.l pro-c^i for witnrsrrs he is Imund to enforce 
Ihrir lUtend.inro. lo C, OJl. JS C. 10i3. 30 C. 121. 2S P. M, 1834 1922 V. L. K.5. 
4 A. 53. l‘>2'> P. 139r-.t>o I. C. */23, VfZt C. lbS=95 f. C. 761. 


4. I’orfciturc of wliole aiiinunt «f seciintv for non-attendance of witness isaharsb 
im.asurc. 22 P. \V. P. 1 <j07. 


5. .\ ^.arr.int w.as issvie<l n^iainst nn niHluctcd woman in a case under S. 495, on the 
npplic.atinn of the complainant that she would evape. Held, that omission to record 
re.-'. ions IS mere irreinilaru>. 59 I. C. 415«22 Cr, U. J. 111. 

6. It 1.1 the business of the Court to see that its summons or warrants are duly executed. 
If mt executed, the accused is not responsible. 1921 A. H2»65 1. C. 556. 

7. \Vl en warrant IS issued a(;amst a witness, he should Ic admitted to bail. (1905) 
2 Weir 39. 

2. Before Police. S. 160, Cr. P. C. 

1. Order for attendance of witness must l>e m wtiiins. (1895) 1 Weir 86. 

2. If a con.stable verbally asks a person to accompany him, he does not actinthe, diV 
charge of himioiy, am) an assiult on cooshable is non-punishable under S. 353, 1. P. C. 
1918 N. 137. 

3. Police officer has no pewer to arrest or detain any witness during investigation. 
7. W. R. 3, (1886) 2 Weir 121. 

4. The examination of a woman should be conducted at her house and not in the Tbana, 

9 C. W. N. 199*=2 Cr. L. J. 51. 

5. S. J60.applies to witnesses only and not the accused. 7 M. 274, 4 Bom. L. R. 644, 

2 Weir 121, 4 R. 72=96 I. C. 145=1926 K. 116, 114 1. C. 273. 

6. A Magistrate has no power to issue warrant for attendance of a person in order that 
he may give evidence before Police. 24 C. 320. 

7^ ^ Police officer cannot order a person to appear before Magistrate so that Magistrate 

may record lus statement under S. 164. (18S9) Rnt. 465. 

8 If tbe person disobeys an order to attend, the only course is to prosecute that person 
under S. 174. There IS no provision of law empowering the Police to coined that 
person to attend. 4 Bom. L. R. 79. 

9. It will not be wrongful confinement if the person is merely taken to Police Station 
and asked to wait till Sub-Inspector saw him. 1930 O. 505. 

10 A refusul to receive notice under S. 160, Cr. P. C. is not an offence under S. 173, 

I. P. C. 1926 A. 304, 1886 A. W. N. 93, 40 A. 577. 

ATTESTATION— FALSE. Sec Forgery. — 13. 

ATTORNEY. See Advice. 

ATTRIBUTED REMARKS. See Witness— 9. 

No weight is to be attached to a merely attributed remarks, the imputation 
being n mere device to Supplement feeble evidence. 1929 L. 436—118 1. » 

30 Cr. L. J. 941 = 11 L. L. J. 58. 
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Auclintittr. 

auctioneer. See Urc.ich of Tru't. 

AUTHORITY.— 

At3thorit>' is fi Icp.al power to do an act pren by one man to another. Wharton s Law 
LexKon, P. S4. 

AUTHORSHIP. 

.\ccu<e,i's name npp<^armc on the title p.agca is not a sufficient proof of authorship. 1923 
L. 569=2^> Cr. L. J. n24“8S I. C. 356«26 V. L. R. 403. 

AUTREFOIS ACQUIT.— S. 403, Cr. P.C. .See l*rcnous conviction or acquittal barring trial. 

1. S. 403, Cr. P. C., amplifies the well-known maxim “nemo debet bis viarc". It does 
not rest on doctrine of estoppel but embodies the rule that a man may not be put 
ts\ice in pen! for the same offence. 29 M. 126. 

2. When prosecution is withdrawn under S. 491, Cr. I*. C., it bars a second trial for the 
sameoffence. 40 M. 976. 

3. The doctrine does not apply to .a refusal b/ magistrate to file complaint under S. ^76, 
Cr. P. C. 1930 Smd. 315=1930 Cr. C. 1147. 

AUTREFOIS CONVICT. Sec Previous conviction barring trial. 

AUTOPSY. Sco Post-mortem. 

AVOIDING SERVICE. Sse Vbsioadmj to .avoid service, S, 172, I. P. C. 

B 

BAD CHARACTER. S. 54, Evidence Act. See S. MO, Cr. P. C. See good character. 

1 . Admissibility of evidence of. 

1. .\ccussi person’s guilt IS to be established by proof of facts and not his character. 
Such evidence only creates a prejudice. 42 C. 957, 1924 R. 91 « 25 Cr. L. J. 618. 

2. Evidence of bad character is inadmissible except when if is itself a fact m issue. 
1281. C. 739=1930 O. 455, 15 P. R. 1888, 7 P. R. 1895, 8 P. R. 1894, 11 P. R. 
1903 Cr, 46 I. C. 696. 1933 O. 355 = 146 I. C. 1064. 

3. The fact that accused is a bad character or is reputed to be thief or habitual offender, 

IS no evidence under S. 401, Penal Code. 13 P. R. 1914 Cr. 

4. Under S 401, the evidence of the commission of other offences than dacoity is 
inadmissible. 32 M. 179, 46 B. 958, 1930 Smd 211 = 126 I. C. 468. 

5. Evidence of bad character is relevant except for the purpose of showing that the 
accused was of bad character and therefore likely to commit offences of the kind. 

2. L. L. J 653 = 59 I. C. 560. 

6. Evidence of bad character to prove motive for crime or otherwise is admissible. 
1926 P. 232 = 93 I. C. 884, 47 C. 671, 1923 B. 71. 

7. In a case of defamation general bad character of the complainant m.ay be proved. 

4 L. 55=1923 L. 225 = 73 I. C. 805=24 Cr. L. J. 693. 

8. In a charge for murder evidence of conspiracy and murder on a previous occasion is 
not admissible. 62 I. C. 545 = 22 Cr. L. J. 529. 

9. Evidence of bad character is inadmissible,‘’Ainless evidence has been given that he 
has good character. 1933 0. 355, 1928 O. 430=29 Cr. L. J. 1000 Foil. 60 I. C. 331 
= 22 Cr. L. J. 219, 1930 A. 746. 

10. Evidence that accused is under Police surveillance is evidence of bad character. 
1931 P. 345 = 32 Cr. L. J. 1025. 

11. Evidence which IS otherwise relevant cannot become irrelevant merely because it 
incidently shows the accused to be of bxd character. 59 C. 1361 = 1932 C. 474. 

12. In a charge of sedition if the accused pleads loyalty, evidence of previous seditious 
speeches become admissible. 1921 S. 199= 26 Cr. L. J. 304. 

13. In a riot case the evidence of a witness that he brought a case under S, 107, Cr. P. C. 

IS admissible. 40 C. 367. 
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Bctd Character — (co«<rf.) 

2. Admission in cross-examination of. See Cross-examination— 17. 

3. Previous acts of cheating, defalcation, etc. See similar acts. 

1. Evidence of previous act of dishonesty is admissible to prevent the accused to plead 
that the act was committed -without dishonest intention. 1927 L. 549-102 I. C. 
492^28 P. L. R. 313«28 Cr. L- J. 556. 

2. Evidence of defalcation prior or subsequent, whether such defalcation formed the 
basis of other charge or not is admissive to prove criminal intent, as also to anti- 
cipate the defence of non-existence of such intent, 97 I. C. 1041. 

3. Evidence of bad character is admissible under S. 14, Evidence Act, to prove 
habit or association. 1928 Oudh 430, 27 C. 139, 32 M. 179, 1925 C. 872. 

4. Previous Conviction. 

1. Evidence of previous conviction Is that of bad character and is not admissible unless 
accused produced evidence of good character. 60 I. C. 331, 1935 S. US. 

2. A previous conviction is relevant on the question of punishment or for applying S. 
562, Cr. P.C. 39 B, 325, 52 M. 358 = 1929 M. 305^30 Cr. L. J. 471. 

3. In a trial of substantive offence, evidence of previous conviction should not be 
recorded unless evidence of good character is tendered. 60 I. C. 331. 

4. Evidence of previous conviction is admissible to prove habit and association under 

S. 14, Ev. Act. 1933 O. 355, 1928 0. 430= 29'Cr. L. J. 1000. 

5. Plea of autrofois acquit, can be pleaded, when accused has, on the same facts, been 
tried and convicted or acquitted. 7 N. W. P. H. C. R. 371. 

5. Previous order under Ss. 1 07, or 1 1 0, Cr. P. C, 

1. Prior order under S. 107, Cr. P. C. can be proved ' against one preceded against 
under S, IIO. 51 A. 275*1929 A, 650*1929 Cr. C. 346. 

2. Previous conviction or order under S. 110 are admissible in a case under S. 40l» 

Penal Code for proving habit, though not general bad character. 1930 bind a 

6. Report as to movement of — . 

It is the duty of village headman and watchman in Punjab to report the movement of a 
b.ad character. II P, R. I893. 

7. Security from. See Security for good behaviour. 

8. Ticket of leave of. 

Order prohibiting Ead characters from leaving the village -without ticket of leave is 
legal. 45 P. R. 1867 Cr. 

BAD LIVELIHOOD. See S. HO. Cr. P. C. 

BAD MANNERS. See Insult to provoke breach of peace.— 2. 

BAD REPUTE. See Security for good behaviour from habitual ofTender— 11. 

BAIL. Ss. 496, 497, 498 Recognizance. 

1. After commitment. 

Persons committed to Court of Sessions can be admitted to bad. 1935 Pesh. 


2. 


Amount of . — Sec Bail. 

1. The .amount of every bond under this chapter, (i.e., Ch. 39), shall ^ 5, 493, 

regard to the circumstances of the case, and shall not be 


Cr. P. C. 14 A. 45. on 

Z The intention of the law is that the accused person should be let 
such moderate security as is suitable for his appearance >n c 
Bail of Rs. 10,000 was held to be unfair. 19 lS B. 254 — li Cr. L.. j. - ^ 

3. The hail is not to be withheld merely as punishment- Jbe 402** 

are to secure the attendance of the accused at the trial. t* 

81 I. C. 233 = 25 Cr. L. J. 7JZ 1927 P. 302=102 L C. 909‘=o 
Cr. L. J. 621. 



Bail—i.contd.) 

4. Sufficiency of bail <5hould be demanded by the court itself and not left to the Police 
in cases where the court enlarges on bail. 15 C. 455. 

3. Application for. 

1. Application for bail or affidavit should state clearly the grounds on which bail is ask- 
ed for. 1934 A. 815. 

2. Application for bail signed by Advocate only on behalf of prisoner is exempt from 
court-fee. 23 Cr. L. J. 121. 

3. Application for bail should not contain defamatory matters or attack on trying Magis- 
trate or Government servants which are irrelevant or improper in themselves. 
15 B. 488. 

4. By Additional Sessions Judge. 

If the power of granting or cancelling bail is not conferred on an Additional Sessions Judge 
by the Local Government or the Sessions Judge of the Division, his order of grant- 
ing or cancelling bail is ultra tures. 1930 R. 335 = 32 Cr. L. J. 148. 

5. By District Magistrate. 

1. Although District Magistrate cannot release on bail pending appeal, he may suspend 
the sentence pending appeal. 3 W. R. 57. 

2. District Magistrate cannot cancel a bail of the .accused released by Subordinate 
Magistrate. 4 Bur. L. T. 70. 

3. District Magistrate cannot revise Subordinate Magistrate's order granting bail. 
22 B. 549. 

6. By High Court. See Inherent Powers — 2. 

1. Where accused obtained special leave to appeal to the Privy Council, High Court has 
jurisdiction to grant bail. 24 M. I6I. 

2. When petitioner has no right of appeal to Privy Council, he cannot be granted bail, 
simply because he proposes to apply for leave. The Court after conviction becomes 
/uiictus officto. 50 C. 585, 15 P. R. 1908 Cr., 91 I. C. 1001. 

3. High Court refused to grant bail when the application contained defamatory state- 
ments and attacks on trying ^^aglstrate and other Government officers. 15 B. 489. 

4. When Sessions Judge after considering the evidence before him grants bail, High 
Court will not go behind the finding and discharge the bail. 5 A. L. J. 419= 1908 
A. W. N. 193. 82 I. C. 755=1925 N. 228. 

5. High Court alone can grant bad, when accused IS committed to custody by Coroner 
31 C. I. 

6. Proceedings whether accused should be admitted to bail are judicial proceedings and 
are revisable by High Court. 6 M. 63. 

7. The extended powers given to High Court under S, 498 are not to be used to get rid 
of the very reasonable and proper provisions of Law. 42 C. 25. 

8. High Court should not grant b.ail in cases punishable with death or transportation 
except under exceptional circumstances. 1930 R. 335=32 Cr. L. J. 148. 

9. High Court can grant bail if the .accused is tried under Criminal Law Amendment 
Act. 37 C. 439, 37 C. 412. 

10. High Court IS not merely to consider whether accused will abscond. 36 C. 166. 

11. A person who broke his bail .allowed by High Court is not entitled to hare his re- 
vision application heard. 1923 A. 327=71 I. C. 704 = 24 Cr. L. J. 240. 

12. When Sessions Judge granted bail owing to the likelihood of great delay in taking uo 
trial. High Court declined to interfere. 1929 Sind 137 = 30 Cr, L. J. 845. 

13. Where application for special leave to appeal to Privy Council is lodged, High Court 
may grant bail. 49 A. 247= 1927 A. 97 = 27 Cr. L. J. 1377. 

14. Bail was granted to an accused, who could not otherwise conduct his case orooerlv 
81 I. C. 956=1924 0. 435 = 25 Cr. L.J. 1132. 

15. High Court should not interfere with the discretion of Magistrate except for special 
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clrciim*!tancrs. 5 K. f. C. /{. Cr. t..J. 77S. 

lf>. The tli'icrcuon of the llinl* Court nnd Coiirj of I'l not hmifrl {o ConTfti*n 

tion pet niit in S. ^f^7, 13f f. C. AV.' \y> I. C. 707-1933 L. -Iji- 
33 Cr. L. J. 333. 

17. If n pcrPin (h-inppMrn nfter hr h rrlru^d n.t Ini/ hy Hi^rh Court, he in not cntitWfo 
Ij.ivc hiP rcviPinn .ipplicnljon hMnl. 1933 A. 337. 

IB. If Scppiojip Jufffte hnp rcfiiped f*ul, lliph will not interfere unlepp he h.ip ««:• 

cised (IiPcrction iniprnfK'fly. 1933 Siml 3ri7— 35 Cr. I,. J. H-f, 2 > A. 233 anJ 195 
Sind 33'- 27 Cr. L. J. 1217 lief. 

7. By Mflgistrntes. 

1. Under the nmcnilrj S. 497, Cr. I*. C. I,e?iph!nre h.iP pr.ictlcnlly laid down that bail 
tihould onhnnnly f»e frranted except for o^eneep pimiplnlife with de.ath or tranpparta* 
tion. 51 C. 402(417)^ 1924 C. 47fi‘-*8| K C. 330, 93 f. C. 590. 

2. Whether there nre re.iponahle croundp for I>chefjnt; the .iccuped Ruilty he dr* 
cidcd judicially, v/e., there imtPt l>c cndencc which if unrelmtfcd wou/d result in 
conviction. 36 C. 174. 10 C. W. N. 1093. 36 C. 166. 

3. Power to admit to hail ip not .arhitrary. The Court ha.p to conpidcr the PcriousncsS of 
charge, nature of evKienee. se.-erity of puniphment prescrif>ed for the ofTence ana 
character, nieanp and Ptanding of the accupe I. 51 C. 403 (416) — 1921 C. 476, 

4. In Iwilable offence, Kail IS a right ami not a favour. Detention in a lock-up is the 
altcrn.alive and not the ongmal order. 32 C. 80, 36 M. 274, 20 Bom. L. fC 121. 

5. It IS only under S. 107 (3) and(4) that a MagiPtrate e.aa detain in custody until the 
completion of inquiry, otherwise Kul should be granted 32 C. SO Cot//, 56 .M. 474. 

6. Provisions of S. 7 (2) of Cxtradition Act override S. 496, Cr. P. C. 20 Cr. L. J* 
34—241, 

7. Magistrate can grant bail to an accused arrested under S. 54 (7) Cr. P. C., 

is asked to retain in custody by the District >fagi5trate of a Native State. I9-> p* 
104*87 I. C. 100*26 Rom. L. R. 984*26 Cr. L. J. 948. 

8. Mag/str.ate can grant Kill pending further Police investigation. 83 J. C. 727*1923 
L. 663*23 Cr. L. J. 167. 

9. A Magistrate has no power to grant bail in a c.asc under S. 409, I. P. C. 1930 R. 335 
• =128 I. C. 577^=^32 Cr. L, J, 148. 

10. A person accused of murder sh:iU n<?t be released on bail unless the 

on suspicion. 99 I. C. 860 = 28 Cr. L. J. 188. 11 Pat. 280*1932 Pat. 209. 

11. If the accused is charged with contemplated offence against the Magistrate, such 

Magistrate should not deal with the bail application. 1935 L. 230. 

8. By police. 

1. Persons arrested by Police under S. 55, Cr. P. C,, should always be given option o 
realease on bail. 14 A. 45. 

2. Refusal by police in a bailable offence to grant bail is illegal. 2 P. R. 1868. 

5. A bond for appearance before Police officer is void. 11 C. 77, 1925 L. 152. 

4. A Police officer cannot take third party's bond for the arrested person s appeamnee, 
though he can demand bail. 1928 L.. 318=109 J. C. 219 = 29 Cr. L. J. 

9. By Sessions Judge. S. 498, Cr. P. C. Police 

1. Sessions court has unlimited discretion to grant bail to the accused during 
investigation. 8 Cr. L. J. 49, 7 Bur. L. K. 86, 5 A, L. J. 419* 

2. Sessions Judge has no power to release an accused on bail after convictingbi 

pending appeal. 4 Bom. L. R. 55. P C 

3. Sessions Judge has power to grant bail on a reference under S. 123 (2), 

50 C. 969- 1923 C. 723 = 24 Cr. L. J. 953 = 75 I. C. 537. 

4. Sessions Judge can grant bail, when a person is convicted and has not app®^ 

5 A. L. J. 419= 1908 A. W. N. 195=8 Cr. L. J. 49. 
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5. Thnt bail can be pranted only to a person accused of non-bailable ofience, is not 
applicable to the Court of Sessions acting under S. 493, Cr. P. C. 1929 A. 614 = 
117 I. C. 99=30 Cr. L. J. 718. 

6. Accused convicted of non-biilable oTence should not be released on bail except 
when there is an error or mistake of Law or fact. 1928 Sind 142= 109 I. C. 118= 
29 Cr. L. }. 470=22 S. L. R.435. 

7. Sessions Judge should grant bail under S. 498, if the accused could interview his 
counsel and hare a better chance of representing his case, 51 A. 603=1929 A. 
320 = 116 I. C. 748 = 30 Cr. L. J. 697=1929 A. L. J. 585. 

8. The discretion of High Court and Court of Sessions is not limited to the consi- 
deration set out in S. 497, but it has to consider all the circumstances. 1931 A. 356 
= 1931 A. L. J. 515=32 Cr. L.J. 1271 = 134 I. C. 842. 

9. Mere fact that committal order has been passed under Ss. 309-149 does not in itself 
afford reasonable grounds to the Sessions judge for believing the accused so com- 
mitted to be guilty. Hence it is no bar to granting bail to the accused. 1935 Pesh. 
101 = 157 I. C. 236 = 1935 Cr. C. 853. 

10. Cancellation of. 

1. The ^lagistrate can cancel any bail, if by further evidence the case is made out 
against the accused. 36 C. 174, 1936 Sind 187. 

2. District Magistrate has no power to cancel a bail and order the re-arrest of a person 
released on bail by a Subordinate Magistrate. 1932 A. 327,4 Bur. L. T. 70, 
22 B. 549. 

3. However bad character an accused may be, he is entitled to bail if law allows it. 

1932 A. 327 = 139 I. C, 330=33 Cr. L. J. 751 

4. In a trial under S. 12-1 -A, Penal Code, if adjournment is given for preparing argu- 
ments, bail should not be cancelled. 1930 L. 309=121 I. C. 425 = 31 P. L. R. 11. 

5. Accused released on bail by Police, cannot be committed to custody by Magistrate 
under S. 497 (5). 1933 Sind 331 (2) Cont. 1936 S. 187. 

6. The word by “itself" in S. 497 (5) mean by the M.igistmte who commits the man 
to custody. It does not include any other Magistrate of the same class. 1933 
Sind 331 (2). 

7. If accused .after release of bail misuses concession and tries to approach witnesses 
in order to minimise or destroy evidence, he is Imble to be re-arrested. 1936 L. 730 = 
37 Cr. L. J. 937=164 I. C. 376. 

8. High Court has wide powers to cancel bail if the discretion by the Subordinate 
Court IS not exercised properly. 1932 L. 433, 1923 A. 479, 1925 M. 1224, 

1933 B. 492. 

9. Sessions Judge can cancel bail granted by committing Jlagistrate. 1934 L. 609. 

10. No other Magistrate than the one who has granted bail can cancel the same and 
order re-arrest. 22 B. 549. 

11. If after charge accused applies for adjournment for argument, bail should not be 
cancelled. 31 Cr. L. J. 266= J930 L. 309. 

1 1. Demand of heavy — Sea Transfer (Grounds) — 1-7, 

1. An excessive bail be jond the means or capacit 5 ’ of .accused should not be demanded. 
44 J. C. 345. 

2. Bail may be enhanced if case toms out to be more serious. 13 Cr. L, J 474. 

1 2. Grounds for and against — 

1. In case of delay in trial accused should be admitted to bail. 6 M. 63. 36 C. 166 
10 C. W. N. 163. 

2. When in the case of an accused 70 years old, there is no body to instruct counsel 

in going through the documentary evidence, bail should not be refu'^ed 89 I C 1 
= 26 Cr. L. J. 1236=1925 0.489,81 I.C.956. oy i. c.. iju 

3. In ordinary criminal trial, when the accused would prefer to face a trial rather 
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than abscond, bail should be (rranted. 63 I. C. 414, 36 C. 166. 

The principle to be deduced from Ss. 496-497 is that the grant of bail is the n 
and refusal an exception. 1931 A. 356= 134 L C. 842=32 Cr. L. J. 1271. 


5. The present policy of la-w is to allow bail in tile case of under-trial prisoner 
rather than refuse it. 1925 L. 510, 1933 S. 367, 51 C. 402. 

6. Accused is to be presumed innocent and he should he entitled to freedom to loo 
after his case. 1931 A. 356=134 I. C. 842. 


7. In a case involving taking of accounts the bail should be granted to allow accuse 
to instruct his Counsel. 32 Cr. L. J. 1175 (2)=1932 L. 16. 

8. Likelihood of the accused absconding or not is to be considered. 92 I. C. 703. 

9. Seventy of sentence must be looked at not from the point of sentence which th 
Courts hare awarded but the m.aximum for the offence. 1929 L. 284. 

10. The Court should consider the penal consequences of the act if proved and tb 
nature of offence. 63 I. C. 414=22 Cr. L. J. 654. 

11. When the allegations against the accused ate general and not substantiated, bai 
should not be refused. 1930 B. 484= 129 1. C. 341 = 32 B. L. R. 1131. 


12 . 

13, 


15. 


17. 


18. 


21 . 

22 . 

23. 


24. 


25 . 


Bad should not be refused unless accused is likely to abscond or terrorizs prosscu- 
tton Witnesses or commit similar or other serious offences. 1929 A. 614=117 
1. C. 99 = 30 Cr. L. J. 718=1929 A. L. J. 927, 104 I. C. 101 
If the Court is satisfied that there are reasonable grounds for believing that no 
case has been or is likely to be made out and there is no reason to beliere that 
accused will abscond, the court should ordinarily grant bad. 33 P. L. R. 331.. 

A person accused of murder sliall not be released on bail, unless the case is based 
on suspicion, 99 I. C. 360 = 28 Cr. L, J. 181. 


Save in exceptional cases, persons accused of crimes punishable with long terms 
of imprisonment should not by released by Magistrates or Sessions Judge o 
bait. The richer the accused, the more easy it is for him to f^nd bail, the le 
desirable it is that he should be released. IIP. 280 = 1932 P. 209*33 Cr. L. j, 

Bail was granted when accused could not otherwise conduct his case properly. 
81 1. C, 936, 1931 A. 356. 

Bail should be granted under S. 498 by the Sessions Judge if the 
interview his counsel and have a better chance of representing his tmse. 5 
= 1929 A. 320=116 I. C. 748*30 Cr. L. j. 697=1929 A. L. J. 585. 

That the accused is a Gasbain and there is no body to look after his case is o 
ground for bail. 1934 A. 815. , 

Likelihood of tampering with evidence is a cause tbjit shouM p 

granting or refusing bad. 1934 Sind 131, 1929 Sind 137, 1927 R. *■ » 

209 and 1927 P. 302 Rel. on. 1925 M. 1224. 

The following points sliould be considered in granting or refusing bail , . y 
of accxjsatjon ; (2) nature of evidence ; (3) the severity of punishment , 
accused IS likely to tamper with prosecution evidence or . 234, 

support of his defence. 1933 Sind 367=35 Cr. L. J. 144, 51 C. 402, 1929 i>. 

1927 N. 53, 1927 P. 302, 19^ R% 205. 1926 R. 51. 

T) at one of accused should arrange for friends and defence is 

for bail where release is likely to lead to tampering of evidence. A. ovj. 

In case of protracted and complicated trial under S. 409 bail should be g 
1933 B.492. . - 4 S 

In a case under S. 307, 1. P. C., bail should not be allo^ied U the injured x«f 
not veil enough to be sabiected to identification parade. 1932 L- 43.1. 

The richer the accused and the more easy il is for him to find bmi ^ 
desirable that he should be released. 1932 P.209. _ . 

In India the opporttinities for corruption of wtlnesse-i is so great that the rt^ 
mnr.ot be nagperated. Hence had in murder cases should not beano, 
order c< High Court. 1032 P. 2«J9 = 33 Cr. L. J. 574. 
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26. Grant or refusal of bail is to be determined having regard to the circum- 
stances of the case. 1932 L. 16, 1924 O. 435, 1925 S. 257, 10 C. \V. N. 163. 

27. The Court is not called upon to conduct a prelirainar)’ trial of the case and consider 
the probability of accused's guilt or innocence. 1925 M. 1224. 

28. If accused’s character is such that if released, he will intimidate or tamper witnesses 
or is likely to suborn evidence, bail should be refused. 1930 B. 484, 1925 R. 51, 1934 
S. 131, 1932 P. 209. 1933 A. 895, 36 C. 174. 

29. If accused is likely to commit similar or other serious ofTeoces, bail should be refused. 
1929 A. 614, 1928 B. 244 = 29 Cr. L. J. 901. 

30. Where there is no likelihood of absconding or terrorizing prosecution witnesses, bail 
should be granted. 51 A. 603, 1931 A. 356, 33 Cr. L. J. 497. 

31. The mere fact that accused is a respectable man and can afford reasonable security is 
insufficient for bail. 1926 N. 279. 

32. The mere fact that grant of bail will prejudice the case 1925 L. 510, or that the 
offence is a serious one is no ground for refusing bail. 1925 0. 489. 

33. In cases involving taking of account, bail should be granted to enable accused to 
instruct his counsel. 1932 L. 16 = 32 Cr. L. J. 1175. 

34. Where remand is applied for the evidence of Police officer that the Police are in 
possession of reliable information IS sufficient- 6M.69. But, for a further remand 
some direct evidence of accused’s guilt is necessary. 6 M 69, 36 C. 166. Where 
after remand no incriminating evidence is forthcoming, bail will be granted. 36 C. 
174-166 

35. During trial, accused must satisfv the court that there are no reasonable grounds that 
he has committed the offence. 1923 A. 479, 21 Cr. L. J. 161. 

36. However bad character a man may be, he is entitled to bail if l.aw allows it. 1932 
A. 327=33 Cr. L. J. 752. 

13. In bailable offence. S. 496. Cr. P. C. 

In bailable offence bail is a right and not favour. 32 C. 80, 36 M. 274, lOS I. C. 689. 

14. Increase of. S. 501. Cr. P. C. 

1. A Magistrate is justified m increasing the .amount of Kail if hv further imuiry the 
offence appears more serious than at first inwgined. 66 P. L. B. 1912‘"4 P. W. R. 
1912 Cf. = 13 Cr. L. J. 474. 

2. Increase of bail is no ground for tr.in5fer of care Iron? Ilir Magistrate. 66 P. I,. R. 
1912=13 Cr. L. J. 474. 

3. S. 501 applies sshen there is a suretv and not when accused is let nut on his own 

bond. 38 M. loss. 

4. A trial Court can incre.ase the amount of Kul. 1932 \. 327 = 33 Cr I.. J. 75Z 

15. Inherent powers of High Court to grant. See Inherent Powers. 

16. Leniency in. See Transfer (Grounds) — 56. 

17. Pending appeal to Privy Council. See Pnr) Cotned — t. 

18. Revision. 

1. An order of Sessions Jndge granting l»ail can tie rea-ised hi the Hi.-h Court. 1925 
N. 22S = 25 Cr. L. J. 1363. 6 M. 63. 

i Admission to Kail IS discrctionars. When there is notliirg to show that S^tiiocs 
Judge has not exercised his discretion with proper care cr tf-jt tf e cat*- is cth*-rwne 
exceptional. High Court will refuse 10 interfere With tie discretion. Cr L J 49 
1925 K. 6 .M. 63. 1929 S. 137, S Ikvn. I., K, 43k ' 

19. Right to argue— sapplication. 

.\ccused has no right to persorjllj argue h-is la-l appl»r^t»c-', altl evgh i.n C 3 «es 

ca« l>e perrritteJ to da S3. 1931 A. 356 = 32 Cr. L. J. 1271, 
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Uond. 

BAIL BOND, 5.1. 49^, 514 ; Cr. J\ c. 

1. By surely only. 

Whore bond fnr nppp.vnnrr h exrculrd hy surety only nr>'l }>y itwab 

forfcUctl. 1954 A. 1010, 

2. Constfuclion of—. 

1. It is illofMl to take sop-rmtp Ivna'Is from n^cu'** I nr snrcliei in4jri<liJilly nn4 s?«r* 
ally cxrcoflmf* Hie nurrrrjrate .nmount for v.hich tlie .nrcu^rtJ is JiaMr. 30 P. H. 1S50. 

2. Kvidenoe to cxphin terms o( l^nnd ts pi!mi55iMp. 55 V. h. K. 1902. 

3. Bondi for appr.irancr should hr slur ily cnnilriird. 3^ V.. 749. 2 Weir 663, 65 I. C. 
420, 26 r. B. 1918, 30 I*. B. IhSO, 37 P. K. IS5I, 20 P. K. IS73. 

4. Bond was taken for nppramner on Siimf-iy only. On MornUy the ncccied did not 
appear. Bad Iviml cannot he fotfcticd, 2 C. W. N. 519. 

5. Bond cxecined by principal and sureties to he con*'idcfed as one bond, 26 P. R. ISW. 

3. Forfeiture of—. 

1. Bail Iwnd fora person arrested under 5. 55 does not rc<iuirc surety to produce him 
for any other ofTcnce. 25 Cr. L. J. 131. 

2. Failure to appo.nr in another Court to which the fas? is transferred does not cttfatl 
forfeiture of bond, when a specified Court is mentioned in the Bond. 30 C. 107, 
36 C. 749, 2 R. 581 (585). 

3. Bond becomes c:ttmet when penalty is paid. 11 P. R. 18S9. 

4. Omission to record grounds of forfeiture Titiates proceedings. 3 P. L. T. 381. 

5. When a bond under S. no is taken from a person ordered to execute a bond under 

S. 107, Cr. P, C.. It cannot be forfeited. 42 P. L. R. 1904. 

6. Where warrants to witnesses were isiueil m the first instance without rewrdlnB 
reasons under S. 90, Cr. P. C., the warr.ant is wholly illegal or the bond giren by 
surety cannot be forfeited. 7 P. W, R. 1918, 23 P. W. R. 1907. 

7. Death of accued djsch.arge.s .sureties from ainiabibties. 37 Jib 355, 37 Cr. L. J. 393. 

8. The order of forfeiture must be passed immediately. When ordering forfeiture of 
the bond, a Magistrate does not order forfeiture of recognizance, he cannot do so 
subsequently and in a subsequent proceedings. I3 P. L. R. 1913 Cr., 25 Cr. h. J* 
4-1924 L. 680=26 P. R. 1904 Cr. See IS P. R. 1917 Coitt. 26 A. 202. 

9. Amount in excess of the amount secured by the bond cannot be recovered. 2>-6 
P. L. R. 1911, 5 L. 448 (449)= 1925 L. 228=26 Cr. L. J. 322. 

10. When the amount of bond under S. 107, Cr. P. C., is recovered from the 
sureties are not liable. 26 P. R. 1894, 4 L. 462. Coiif. 36 C. 562, See 16 Cr. L. J. 

11. The proceedings to realise penalty are of civil nature. ^ ^'JT' 

person proceeded against can give evidence on oath. 15 W. R. 87. The proceeding 
are not ‘trial* in the sense of the Code. 2 M. 369. 


12 . 

13. 

14. 

15. 

16. 
17, 


If the Magistrate who tries the accused is aware of security bond and 
any order, no other Magistrate can in subsequent proceedings forfeit the 
3 P. R. 1917 Cr. 

A bond undertaking to produce the accused whenever required, but not mentioning 


the time and place is not illegal. 1928 C. 261. 

Surety undertook to produce the accused in one Court and accused on Ms 
another Court .absconded. Forfeiture of bond was upheld but the am 
reduced. 49 A. 825=1927 A. 831. Co«M936 >J. 243. 

Bond can be forfeited if the date is not given, when undertaking by accused an 
surety is in the same bond. 46 I. C. 47=19 Cr. L. J. 687. 


Order of forfeiture not in terms of the bond cannot be sustained. 1930 P. 519. 
Liability of surety does not terminate merely because he was under ^ 

or two. 1931 P. 19=130 I. C. 161=32 Cr.L.J. 467= 12 P. L. T. 814. 
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IS. Pcreon pirinp <ccurity for I\s. ],000 at Sub-Inspcctor's request should not on for- 
feiture lx; required to p-iv mere than I?s. 25, nor should it be nholly recovered from 
the rrinclpal. 5 P. W. K. 1918 Cr.«150 P. L. R. 1917=44 I. C. 264. 

19. Surety’s th.itthey were not allowed tocjrerclse proper control of accused confined 
in hospital puarded hv Police, should be considered. It may mitigate the penalty. 
1930 L. 591 = 125 I. C. 376=31 Cr. L. J. 869. 

20. If there IS room for doubt as to the date of next lie.arinp and the accused was not 
produced, order of forfeiture cannot be sustained. 1929 P. 658=31 Cr. L. J. 605. 

21. There should l)c a finding that bond is forfeited. Order of bail, bail bond and absence 
of accused is sufficient proof. 1929 P. 658=124 I. C. 85, 1929 P. 643. 


22 . 


24. 


26. 


27. 


2S. 


29. 

30. 

31. 

32. 


34. 

35. 

36. 


37. 


39. 

40 


Pond to a Magistrate who had no jurisdiction and was not competent to admit him 
to hail, for appearance before another Court, is null and void. 1929 A. 914=120 
I. C. 194 = 31 Cr. L. J. 2. 

Bond was executed by Supurdar to Police to produce goods before Court but he 
failed to do so. Court ordered him to execute another bond. The latter bond can 
be forfeited as it fell under S. 516-A. 1929 L. 658=30 Cr. L. J. 527. 

Court should first issue warrant of attachment and sale. If the penalty is still un- 
paid then he can be imprisoned. 1928 R. 310=30 Cr. L. J. 346. 

If the person required to execute the bond is a minor, it should be executed by surety 
only. 1928 L. 318= 109 I. C. 219 = 29 Cr. L- J. 491. 

Where the Court does not sit on the day fixed, security cannot be forfeited. 1928 
L. 20 = 29 P. L. R. 231 = 106 I. C. 108 = 28 Cr. L. J. 1020. 


Where m S. 107 case accused and complainant agreed not to appear, surety cannot 
be made to pay the penalty. Sec Ss. 107-514, Cr. P. C. 


Magistrate on convicting the accused of violence should immediately forfeit the bond 
to keen the peace. He cannot do so subsequently. 1924 L. 680=25 Cr. L. J. 4=75 
I. C. 692. Co/If. 92 I. C. 742=27 Cf. L.J. 326=1926 Sind 180. 


Bond should not be forfeited if accused is arrested. 4 P. 259= 1925 P. 369. 

If Court discliarges accused, bond becomes cancelled. 84 I. C. 944=1925 O. 314, 
tf the case is transferred to A. D. M.bond cannot be forfeited by District Magistrate. 
1925 R. 153=84 I. C. 933=26 Cr. L. J. 389, 57 I. C. 456 = 21 Cr. L. J. 652. 


On conviction under S, 323 or S. 325, bond for good behaviour can be forfeited. If 
ciiretv and accused, each gave a bond, only one bond can be forfeited. 4 L. 
462=1924 L. 262 = 25 Cr. L. J. 1131 = 81 I. C. 955. 


If proceeding for breach of bond under S. 107 are taken within one year from the 
date thereof, they are valid if completed after one year. 44 A. 657 = 1922 A. 503. 


Even if original agreement is void, surely is liable. 2 L. 204. 


Bond of surety is not forfeited if offence is committed m a Native State. 26 P. R, 

1918 Cr. 


Bond for appearance before Police under Bombay City Police Act cannot be forfeited 
under S. 514. 42 B. 400. 


Bond for good behaviour can be forfeited if accused are guilty of rioting. I5 P. R. 
1917 Cr. 


If hlagistrate is unaware of the recognizance, while passing sentence, proceedings 
under S. 514 by another Magistrate are valid. 3 P. R. 1917 Cr. 


Accused was convicted of cheatihg and fined Rs. 1,000. He entered into a bond to 
appear on August 24. The time was again and again extended till 4th September, 
when his bond was forfeited. Held, that the forfeiture was illegal as he never 
undertook to appear on September 4. 56 B. 220=1932 B. 290 = 33 Cr. L. J. 628. 

In a bond for appearance, the liability of surety does not end by the arrest or deten- 
tion of accused for a day or two before the date when he was to be produced in 
Tourt But if he escapes from such an arrest or detention and disappear, the surety 
is not’liable. 1931 P. 19. 37 M. 156 and 1925 P. 389 Dist. 



Bail Bond — (eonid.) 

41. Surety bond to produce .accused in ji certain phce on a certain date is not forfeiwd if 
he IS produced at a difTcrcnt place on different date. 1934 C. 763, 

42. If a person dentes the esccution of a bail bond, Magistrate cannot order forfeiture of 
bond without taking some evidence of execution of bond. 1935 C. 336 (I). 

43. If the accused absconds and is re>arrested and amonnt of surety forfeited is excessive 
and surety is unable to pay, court can remit a portion. 1935 C. 216. 1933 L.42=H5 
I. C. 967 and 49 A. 825 = 1927 A. 831«28 Cr. L. J, 586 Rel. on. 

44. If the Court is not present on the dale and accused is present, sureties are not res- 
ponsible for next appearance. 1934 L. 294. 

45. If compromise betweert the parties is accepted by the Court proceedings ajainst 
sureties are not justified. 1934 L. 294. 

46. A Sub-Divisinoal Magistrate cannot hear appeal against an order under S. 514 
1934 L. 294. 

47. If the case is transferred, and another surety bond is taken, the first bond was dis- 
charged under S. 134, Contract Act. 1934 Sind 352. 

48. If the surety undertakes to produce accused till disposal of case, and the case is sent 
to another Magistrate, surety is not discharged. 1934 C. 785, 30 C. 1D7 and 1934 
C. 101 Diss. 


49. Where the bond is forfeited and accused is subsequently found, the amount 
reduced from Rs. 2,000 to Rs’. 500. 1933 h. 42. 

50. Surety executed bond for attendance of accused. Accused absconded and 
amount was realised from accused's property. Surety is still Jiablf. 1933 Sind *20, 
1925 L. 228. 1924 L. 262 Diss. 20 A. 206 and 36 C. 562 Appr. 

52. A bond to produce the accused in “Court at B fili decision ” is too rague and 
cannot be enforced. 1936 N, 243. 

52. It is not for the surety to show that bond is illegal but the crown must show that it 

is such that can be enforced in law. 1936-2934 N. 243. 

53. Surety undertook to preduce accused in a jxirtjcular Court. His failure 

him m a totally different Court IS not a breach of bond. 1935 N. 243, 30 0. 
and 1925 R, 153 Rel. on. 

54. S. 499 is exhaustive of conditions which can be imposed on sureties. Court 
insert provision that surety shall undertake to produce the accused tiH decis 
1936 N. 243. 


4. Imprisonment of surety. 

If the bond is forfeited, a warrant of attachment should be issued. If it is infructtious 
nn order for the imprisonment in Civil jail should be passed at a subsequent 
1934 A. 1046. 


5. New Surety Bond. 

Execution of new surety bond does not discharge surety who had executed anot er 
bond previously. 1934 Smd 152. 

6. Notice for forfeiture. 

Ths Kccused and <he surety are entitled to reasoaaWe oatiM o! the 

former would be required to attend. In the absence of notice, bond cannot oe 
forfeited. 4 M. H. C. R. App. 45. 


7 Revision. S. 53 5, Cr. P. C. , 

NMtere an appeal is not admitted. District MaBistrote can himself emeHamrensw 
motder passed aaderS. 514. He need not send the case to Irish Court. IW- 
Sind 152. 

BALANCE SHEET. 

1. Fal*. Sre ra3*« evidence— 12. 

Issue of false tx>la.nce sheet by the Manager that bank is solvent while *t »s nOv, 
i« cheatias: under S. 418. 16 A, 83, 23 P. R. 1915 Cr. 
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Ii(^l^7ncc Shcct-^confd.) 

2. Filinfi of. 

1. Persons censine to he Directors before expiration of 12 months after registration of 
comp.nny .ire not liable for non-filing of b.ilance sheet. 17 P. R. 1914 Cr. 

2. I'or non*fiIinp of balance sheet Directors as well as Managing Agents are punished. 

IS P. n. 1916 Cr. 

3. There is a Itabilits* of Directors inspite of resignation of position as Managing 
Director or Chief Secretary before the prosecution. 38 P. W. R. 1914 Cr. 

BANDH CUTTING. Sea Right of prmite defence — 10. 

BANNS OF MARRIAGE. See Bigamj' — 6. 

BANK MANAGER 

1. Breach of trust by. See Breach of Trust— 13. 

2. Falsification of acoounl by. See Falsification of account. — 1. 

BANK-MONEY IN-. 

Accused deposited stolen mone)’ m Bank. The money becomes the property of the Bank 
and no order under S. 94, Cr. P. C., can be passed, nor can it be attached. 58 B. 152 
— 1934 B. 74. Httlsbury s Lntj of Engtand, Ed. 1, Vol, 1, Art. 1102. 

BANK NOTES. See Counterfeiting Currency Notes. 

BANKER. Sec Breach of Trust— 9. 

BARRISTER. See Counsel. 

BEARD PULLING. See Insult to proroke breach of peace— 6. 

BEATING-DEATH BY. Sea Culpable Homicide— 5. 

BEHAVIOUR. Sec Security for good behariour. 

BELONGING TO GANG OF DACOITS. Sec Gang of Dneoit. 

BELONGING TO GANG OF THIEVES. See Gang of Thieres. 

BENCH OF MAGISTRATES. Ss. 15-16 Cr. P. C. 

1. Absence of one of the Magistrates. 

1. One of the Magistrates constituting the Bench did not hear the evidence and judg- 

ment was pronounced on his opinion as well. Held, that the trial iwas illegal. 41 
A. 116, 17 A. L. J.379, 53 I. C. 823 = 20 Cr. L. J. 823, 38 M.304. 

2. One of the Magistrates left the case early and the judgment was written by the other 
two, the trial is legal. 40 I. C. 749 = 18 Cr. L. J. 749. 

3. Absence of some Jlagistrates at the time of judgment is immaterial, when they were 
present at the earlier stages. 38 M. 797, 21 M. 246, 20 C. 870. CoHt. 44 B. 400. 

4. If one of the Magistr.ites is attending to some other work, when the case is being 
heard, accused is prejudiced. 1922 O. 21=23 Cr. L. J. 696. 

5. If there were different Magistrates at different hearings, retrial was ordered. 1923 

O. 163 = 76 I. C. 560=25 Cr. L, J, 198. 

6. It is certainly wrong that a ^fagistrate who was absent during jiart of trial should 
express an opinion on the ev'idence. 1921 B. 44 = 22 Cr. L. J. 615. 

7. If one of the Magistrates was competent to try alone and he tried and passed judg- 
ment alone, the trial is legal. 1934 A. 674. 

2. Change in the constitution of — S. 350-A., Cr. P. C. 

1. Where a Bench of three JIagistrates constituted under the rules commenced tAal 
and heard the Prosecution evidence, but aftenvards one member of the Bench was 
absent and the remaining two Magistrates went on with the trial and convicted the 
accused. Held, th.at the trial was void. 44 B. 400, 2 L. 237. 

2. Where one of the Magistrates constituting Bench was absent on two important hear- 
ings but joined the others later and signed judgment the trial was vitiated. 1932 N. 
95=15 N. L. }. 11 = 138 I. C. 175=33 Cr. L, j. 559. 

. 3. Where one of the members of the Bench did not hear the statement of the witnesses 



Bench of 

Mdn-,1 compMVi 

Klul the order of ;ict|i]mal nae set a««!c. I'i32 A, iyi =33 Cr. !„ J. 833. 

4, The presence of till the M.isisiratps constiimiin,- t!ie flrach on all th- hcitinss is o- 
iiispcns.a!>lc lor tile valid iri,al of .a c.iso pcndiiK- before it. If m* of th-m is absiei 
on some occ.a.s.oiis when witnesses were examined, the trial is il|ec,,l. 1932 A, 127. 

5, S. 350 docs not apply to e.ases tried by flenches of Majistralcs. 2 L. 237. 

6, S. 530-A applies only to case.s where one or innre nicmbcrs (iron out altogether ani 
the rcmaininu Masislrates were present Ibrntlrhoiit. II n .Ifagtstr.tte who was mt 
present tbronitboul pronounce,s jiltlffment, the defect is curable under S. 537, Ct. F. 
C. 193+ A. H+r=l52 f. C, 158, 


7. Three Mnijistratc.s tried the case, one was absent wlien evidence was recorded. All 

joined in delihernlionR and signed judgment and unaniniouRly found the accused 
BUtlty. Conviction was set aside. 1934 A. 1+4 = 152 t. C. 153, 1933 A. 355 = 3 + Cr. 

17' =5+ A. +13. Expl. and Dist. 1932 A. 127 = 33 Ct. b. 

J. 200 Kef. 


8. Evidence henrd on se%'cral occasions by one member of Bench makes the trial dleg:il- 
1934 O. S3«H7 L C. 1209. 


9. Out of three Magistrates, ttv'o were present thmuetiout and signed the judgment. 
Held, tiust trial was not illegal. 1933 A. 355='24 Cr, L. J. 701. 

3. Difference of opinion. 

1. 3n case of difference of opinion about the guilt, the benefit of doubt should be 
to the accused. 27 I. C. 177-16 Cr. t. j. 113. 

2. Though under rules 9 and 10 of the rules of Bombay Government, the 
chairman prevails yet the dissenting judgment of the other Magistrate should form 
part of the record. 1927 B. 630«106 I. C. 209. 

3. In a case where the Tresident of the Bench is in a nimority as 
acquittal, the judgment should be written bv some member of the majority. 
338«1928 M. 197=»106 1, C. 799«29 Cr. L. J. 207. 

BENEFIT OF DOUBT. See Evidence 15. Murder-16. 

1 . Benefit of doubt is given. 

1. When prosecution evidence ia uns-atisfactory. 19 Cr. L. J. 6S9, 17 Cr. L. J. 9. 

2. When there is a materi.al discrepancy in prosecution evidence. 12 I. C. 217. 

3. When accused is not mentioned in F. I, R. 33 P. W. R. 1911 Cr., 3+ P. R- 1914. ^ 

4. When the theory of guilt and innocence are both likely. 1925 0. 676—87 F C. 

=«26 Cr. L. J. 1042, 14 Cr. L. J. 251, 1930 S. 99*=31 Cr. L. J, 117. 

5. When a i-rinur /rrcic case is not made oat. 1925 S. 289— 88 I. C. 7. 

6. When a Police Officer refuses to refer to diary. 1935 P- 133 = 26 Cr. C. J. 733. 

7. W’hen accused’s action is open to two constroctiaos — honest and criminal. 19^^ 
876-82 I. C. 149. 


8 . 

9, 

10 . 

31. 

32. 

13. 

14. 


When there is a doubt in identification, 5 L. L. J. 317. ^ 

When the deceased himself makes no mention in F. I. R. -n^ea ahve as 

accused and majority of eye witnesses mentioned in the F. i. K* are n i 

1922 L. 28-3 L. L. J, 585. 

When it is doubtful if accused was at all present at the scene. 3923 L. 195. 

When evidence on both sides is evenly balanced and Reused has been ^ 

factory explanation in respect of accusation, 117 I. C. .. 12 - JU ur. l,.j- • 

Where part assigned to any particular accused is falsified 

locality and motive for fight are not estabUshwi. 1927 L, 617-2» t-r. J. 

Where the incriminating article was found in a joint family house. 192S C. * 

3. C.338«192aA. 85. . • ^ 

Where a person is charged under Arms Act and Opium Act and 
the btter on the ground that optum might have been placed by his semi 
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liefie/il of tinuhl'^cnucld.) 

w.i«5 a ItdJnr.T’ih. Held that hu conriclion tinder AriTT? Act shonld he «:et aside on 
the same pround. 97 I. C. 743 = 27 I». L. U. 651 = 27 Cr.L.J.n59. 

15. Wlien there arc disrrepancies hettveen the F. I. R. and the subsequent evidence. 

172 1\ L. K. 1914, ISS 1*. L. U. 1915, 92 L C. 209. 

16. When prosecution evidence is interested. 26 P. L. R. 8l6. 

17. When two persons arc charged and only one IS guilty and there is a difhculty in 
affiaing rc«ponsibiht\. 10 L. L. ). 369. 

18 Where witnessis nientiontd m first information report arc not j-roduced at the trial. 
1922 L. 28 = 3 L. L. J. 535. 

19. When the case IS entirely on confession and the manner in which confession is 
obtained is uncertain. 1930 L. 88=119 1. C. 420 = 30 Cr. L. J. 1080. 

2D. In case of discrepancy between vernacular and English record of evidence in the 
statement of a principal witness on a materia point, the accused gets the benefit of 
doubt. 24 Cr. L. J. 624. 

21. Where different constructions can be placed on an accident, it is right to put the 
construction that is most favourable to the accused. 1931 0. 385 = 132 I. C. 270 
= 32 Cr. L. J. 851, 54 M. 931. 

22. If a witness does not implicate one of accused in Ins previous examination in the 

absence of accused, the benefit of doubt should be given to him. 1934 L. 211 (1). 

23. When accused was mere spectator. 1933 0. 123. 

24. When direct evidence is not convincing and assessors give a unanimous verdict of 
not guiUv. 1933 L. 714. 

25. If the prosecution evidence is unsatisfactory, .accused must be given the benefit of 
doubt without considering the weakness of defence. 1933 0. 457=147 1. C. 111. 

2. Meaning and scope. 

1. Benefit of doubt means benefit of a real and reasonable doubt in the mind of the 
Court. 1924 A. 511 «84 I. C. 548 = 26 Cr. L.J. 324. 

2. Suspicion is no substitute of proof. 1923 L. 4, 43 P. W. R. 1913 Cr. 

3. It is mucli better that a guiltj man should be acquitted than that an innocent man 
should be wrongU convicted. 1931 C. 752=134 1 C. 1191=54 Cr. L. ]. 244=33 
Cr. L. J. 85 = 1931 Cr. C. 1016. 

4. It IS better that ten guilty men should escape than that one innocent man should 
suffer. 2 Hole P. C. 289. 

5. No man can be convicted when the theory of his innocence is as likely as that of 
hia guilt, and he should be given the benefit of doubt. 15 Bom. L. R. 315=14 Cr. 
L. J. 251, 1923 L. 537 = 25 Cr. L. J. 424. 

6. But the doubt of which a benefit is given to the accused must be such as reasonable 
men may reasonablv entertain and not the douot of a w’eak and vacillating mind. 
31 Bom. L. R. 515, 56 M. 231. 

3. Omission of — in a charge to Jury. 

When the evidence IS so weak as to make guilt of accused doubtful, omission to direct 
Jury to give benefit of doubt to accused may be misdirection prejudicing accused. 
1935 C. 31 = 154 I. C. 110 = 36 Cr. L. J. 480, 4 Cr L. J. 502. 

BESTIALITY. Sec Unnatural offence — 3. 

BETROTHAL. 

Buying a wife is not criminal. 19 P. R. 1867 Cr. 

BHUNGA. S. 215, I. P. C. See Gift to recover stolen property. 

BID BY PUBLIC SERVANT. Ss. 169^185, 1. P, C, See Public Ser\-ant 7, 

BIGAMY. S. 494, I. P. C. 

1. Abetment of. 

1, The priest who officiates at a bigamous marriage intentionally aids it but not the 



4. 

5. 

6 . 


Bfenmj — (canttl.) a p ,r 

pcrson-! present i\t tlic cclcbrotimi nr -kIio permitleil it in the house. 6 h. A 
10 M. 218. , 

2. .\ tnrm mtiy be Kt.ilty of nbelmml nUl.o.wl. the cirl Iw from rant 

or .see or knmvlerlM, ine.rp.sWe of committing this offence. 6 C. W. N- 
21 A. L. J. 187. 

3. Where n Mnhomcihn Ruitrilimi of .n mnrrieil fem.ilc 

ceremony to he gone tliroupl. m her nnme with .soother men, bn without 
any part m the transacljon, he is not trinity of abetment. . • . f of 

Where a person marries .a woman imatvare of her prior secret mam. . 

RUthy of abetment. 1^33 L. 16+. 

2. Absence cf husband. M-^nmedan Law. 

1. Absence of husband for 4 years docs rrot a-ahdate marrmRc unde . 

27 P. U. 1878 Cr. 1 p R. 3900 Cr. 

2. Absence of husbund for 7 years justifies scconii mmtiage. 

3. Apostaeyofa Christian. „ccorfianee eitb*'’* 

1. A European lady became convert to jj. 32. 

Hindu rites, her marriage is valid. 5- M- !<". the 

2. A Christian cannot by embr.aemg M.ahomedamsm^ m^^^^^^ a second 

life time of his first wife. (18/1) H M- I- A. 0 necordiag to Christian 

3. Accused a Christian woman who ?,"Kr husband and marnedn 

rites, became a Mahomed.an during the Ilf , p 19j9 Cr. 

Mahomedan. Held, she was guilty of bigami. 5 P. 1 ^ ^ 

4. A Hindu Christian convert he has Twen 

cannot he convicted of bigamy h. C. App. 7 C18S6). 1 '' 

^3iri^tT?/3£rnTc^~ ^ ofboth 

3. Whether a change cf rehg.ou made h^cstty 
. r -L parties. 3 P- - 

1 ,‘rrsr iTc:!':^""^ j, pc.. 33 3b 37.^1- 

Lr. not Gudty of bigamy. 3932 U llt> 


6 . 

7. 


SuDSCliMCllv^/ ...... -,7— w 

■wife, IS not guilty of bigamy 
Apostacy of s Hindu. 


2. Couvirslon of Hindu w.fc to Mahomedau rahg.o 

3, f^; c a “ r 

- ’ ../n .afler 

18 C. 252-264. v„.tand hving marries a 

5. A Hindu woman who jO It. 218. 

becoming Christian commits bigamy. 


32 


p. K. 1870 Cr., 


,V Hindu marriage is'nm dissolved by^-vmsmu^C or both C tht 

Christianity. 18 C. 264, j^ nduisnis 

5. Apostacy of a Mahomedan. ^ ^^braemg Christiamty of 


The marriage of a 


Oincuiaia. , 

Alahomedan is dissolved by embracmg 
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— (coiiti!.) 

19:-^ I.. »J54^111 I. C. 160, A. 90. 39 C. 409, 85 P. R. 1906 Cr., 33 
A. 90, L. 3'i7, 132 P. R. I8S4, 61 P. K. 1890 Cr.. 85 P. R. 1906 Cr. 

2. Marri.icf of n Malioniedan noman after apostacj of lier fir«t liiisfjand hut before 
rxpirv of iitJal is m\'alul. 39 C. 409. 

3. .\(loinioti of Alinntlvan faith IS no apost.ac\ from Islam and second marriage by his 

nife IS bigamy. 45 M. 9Sf». 

6 Attempt at. 

Where a man haring a nifc bring, caused the Kannc of marriage between him 
and a woman to be published, he was not guilts of attempt to m.arry again under 
S. 494. 1 A. 316. 

7. Bona fide belief about the annulment of first marriage. 

A married Mahoniedan girl on attaining puberty brought a suit to liave the marriage 
declared roid, as she wished to repudiate it and obtained e.v-ixtrtc decree, which 
was set aside and suit withdrawn. She then married accused. It was found that 
accused did not know that cx-f>artc decree had been sjt aside. He was not guilh as 
bi niistahe he married lier. 31 P. W. R. 1918 Cr. 

8. Complaint of. S. 198, Cr. P. C. 

I. In a case of bigami husband is the only ‘aggrieved” person to make a complaint. 

26 C. 336, 14 I. C. 204. 

■ 2. The brother of a lunatic husband is not a person aggrieved bj the wife's bigamy. 
10 11. 340. See 3 C. L, J. 38. 

‘ 3. rather of the husband is not an aggrieved partj. 32 A. 78, 13 Cr. L. J. 204. 

4. Ilrotlier of the husband cannot complain. 25 A. 132, 11 O. C. 148. 

5. A minor husband can lodge complaint. 1922 L. 168 = 63 I. C. 537. 

6. A complaint of husband is necessary fora charge of abetment of bigamy. 1926 

A. 189*$1 I. C. 533 = 2+ A. L. J. 155=27 Cr. L. J. 101. 

7. The complaint mas not contain the section of the Code. It is sufficient if it lays down 

matter, which if proved, would warrant commitment under S. 494. 23 A. 209. 

8. The mere fact that cotiipLiint is written at the suggestion of Police is immaterial. 

5 P, R. 1919 Cr. 

9. Complaint is necessarj for cognizance of offence of bigamy. 7 P. R. 1894 Cr. 

10. Trial of offence of big.imj is not competent on a complaint under S. 498, I. P. C. 

5 P. R. 1879 Cr., 19-p. R. 1882 Cr. 

II. Conviction under S, 498 is legal on a compUmt under S, 494. 5 P. R. 1879 Cr. 

12. If a complaint IS dismissed on the ground that the complainant failed to prove hiS 
marruage with accused, a fresh complaint cannot lie. 1929 L. 544. 

9. Concealment of former marriage in. S. 495, I. P. C. 

1. A woman who contracts second marriage sisteen months after the first marriage 
without disclosing the fact or ascertaining the whereabout of the first husband 
4 W. R. (Cr.) 25. 

. 2. But where the accused was only 10 ye.ars old and marn.ige was negotiated b} lier 

, mother, she was given the benefit of S. 83. liataii Lot 876. 

10. Custom as defence. 

1 1. Bonn fide belief that the consent of the caste made the second marriage lahd is no 

defence for bigamy. 1 B. 347 Cotit. 17 M. 479. 

2. There IS nothing immoral in a caste custom by which divorce and re*marriage are 

' permissible on mutu.al agreement by paying the expenses of marriage and cettini? 

divorce. 17 M. 479. 

3. A custom of Talpade KoH caste that wife can remarry during her husband’s hfe timp 
is illegal. (1864 ) 2 B. H. C. 117. 17 Bom. L. R. 584. 

. 4. Husband went to Africa and did not write to his wife nor sent her money She cot 

from the caste people .a release (/argat,) dissolving marrirfge and married again. 





5. 

6 . 


Hr]-!. "Jif i.'Uitty, 1*» rtf,.,,. f„ K, 5 /;. ^'.v Cf. 1.. J, 

Cnlrmu Uidi Cnmt h«(ip!M<! a cmJrn whirh a!!oi.T.I th- r^ifr to iin-ftrn 
u rtf mirrn.fr aft-f «ti.» w.\i rdin'iticitjM l>y l)?f C. 027. 

ICvidrncc n( nj-.;n!ii .*«, o:\r.l hy th- (!o(jfj. I Wrir 50't, 

A c«<mm of mtrrnjf- ,Hr»Ofr th-lifr im," d huil.m.f .0 fMMtnct 

miKf prnvr I m thr putrufir r.t^ir .to ! m Ih- i-uti-ulir .irw. 1926!’. 

.!<f' •*»'. 1. r. 115- 2 ? Cr. L. J. <^7. 


J*. A cf >t,nlio‘n" lin lln! n wnmifT ct/j mirry tin ofr-r th? ah’f.-JCtf of 
hrr Imtinm! for four yrxt* u not rnvrfr.l Uy rx'fptioi to S. 4^>K JJ^-27 l\ K. 13‘i. 
9. Cu’itcm of <-'on!l mirrn^r ihtrm? hfr time cf fmafnri.l witho'it .nfutlin!? mnrrl.i?e is 
ctTrncr. tUnrh rnmmr h- oMitrr.itr.f f.v ifuMfrr. J 0 i 2 M. i61«33 Cr. 

L. J. ft^7. 2 llvn H. V. U, ||7. 7 iHm. H. C. K. ISi nnl 21 \, C. 007 Fo!K 1 B. 
347; 4 n. J.9) ; f> ??, 12*, Ifl Jf. 2lH ; 17 .^f. 479 an.! |a C 627 ih^i. 

10. Polvjfnmv n not p-rnnllr I iri worn-n l»y Omrra! Hintlu I.aw. 

11. Defence for. 


1. If thr nr-u^?t{ fton.t /i * ta { Ifnt the rirhcr nntmife w.i« set a^iJe by the court, 

he wnuhl not ti- (r«»lty. J1 i\ W. H. J9I.S Cr. 


Z Iffnor.mrr of liw ni tlrfcn^e u.i-lfr S. 49t. I It. ,U7*— O", 6 11. J25, 

3. The doctrme of certain M.ihome tin Dtrinc that a wjfr can remarry if her hushan'l 
is absent for four ve.irs is no defence. 27 V. fC 1S7S Cr. 

4. Mistake of f.ict aMui first nvirriice is no defence under S. 79, I. P. C., in a case of 
btpamy. 45 M. ‘/So *1923 M. 171^24 Cr. L. j. 17. 

12. Essentials and Evidence. 

1. Where m the first marriav’e the ffivmjr of the bride rv.is ivith tJir consent of the lepi 
pu.irdi.in w]jo WMS in nd. tlie second ni.irri.ipe constituted biE:am 3 '. 1925 P« 5?^** 
HI 1. C. 76>'^9 l\ L. J. m. 

2. A marriage tamteJ by fraud is voidable and is not rendered invalid until set aside 
hi’ court. It c.in sust.im ,in indictment of bignmj*. 2 L. 2SS. 

3. Making of report to Police to prevent second marriage is a strong corrobofit^*®® 
evidence of first fnarri.ige. 1923 A. 329 = 21 A. L. J. 157. 

4. It must he proved that accused had already been married to some one. 4 P. 1^^^ 
Cr.. 27 P. n. 1878 Cr., 17 P. R. 1893 Cr. 

5. M.arri.age in S. 494 ine.ans going through .a form of marri.age a’hether marriage should 
in fact prove legal or not. 45 C. 641. 

6. Where a child of 10 years married again during the life time of her huslnnd 
marriage was negotiated by her mother, she was not guilty. Cr. K. 55 0 
Unrep. Cr. C. 876. 

7. A Hindu male contracted his first marriage with a Christian woman m 
Christian form, and subsequently nwmed for a second time, while his first y, ' 
wife was living, a Hindu wonmn in Hindu form. Held, be was not guuty 01 S 
1932 L. 116=136 I, C. 262«33 P. L. R. 339=1932 Cr. C. 96. 

S. If the second marrhige takes place in the life time of the first husband 
annulmg first marriage, the offence is complete and the subsequent divorce 
avail. 1932 M. 561 = 138 1. C. 518=33 Cr.L.J. 6+7. 

9. In the case of Mahomedan girl it must be shown that she 

the first marriage, to convict her of bigamy. 1936 S. IS9, 19 C. 1/9 het. 


13. Fresh complaint 

Where a complaint under S. 494 was dismissed on the ground ‘’’•'"V!'®. 'L°'"if/m”cronot be 
to prove his alleged marriage with the accused, another complaint by ni 
entertained. 1929 L. 544 = 11 L. L. J. 197 = 1929 Cr. C. 87. 


■14. Jurisdiction. 

The offence of bigamy and its abetment is triable in a place where the second 
. or abetment took place and not in the District in which t he woman is enticed 
1924 L. 732=85 I. C. 365 = 26 Cr. L. J. 525. 
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, •od.s*. 

hiffL*’^!.^!!”,'''®''’ *'''’ "'“sir" "'•*'' “"Sent of tier legal gmrfian in 

Jail the second marnage constituted bigamy. 1927 C. 480 = 28 Cr. L. J. 327 

^ professing Sikhism is a valid marriage. 


12. Accused knew the former marriage of the woman and argued that marriage with him 
rvas onlj’ invalid and not void under Mahomedan Law, there is no bigamv. Hel3, 
that accused was guilty, 110 J. C. 333 = 1928 L. 844 (l)=29 P. L. R. 533. 

13. Remarriage in SfTgni form during the life time of first husband though .a- valid 
defence, the custom must be strictly proved. 1925 P.346-96 I. C. Hi, Dist- 
19 C. 627, 


14. It is not necessary for the validity of a marriage by a Khatri widow that all usual 
ceremonies rvhich have to be performed on the first marriage of a Klutn gki, 
should be gone tlirough and tbejr sabserjaent living as husband and wife eonsSiiutc* 
valid marriage. 1926 L. 31=90 I. C. I0S6=26 P. L. R. 744. 

15. A Hindu marriage IS not invalidated for want of guardian’s consent. J 924 L. 570 
= 79 I. C. 451, 2 L. 2SS, 20 P. R. 1916. 


16. The marriage of a Brahman with a Dharala woman of the Sudra caste ismlidln 

Hindu Lttw, 32 Bom. L. R. 1348=1931 Bom. 89=130 1. C. 17. 

17. If there had been a marriage in fact, there w'ould be’ presumption in favour of tli^te 
being marriage m law. 43 C. 926, 98 I. C. 669, 48 A. 126 

18. The marriage hy Ctiadat- Audazi ceremony ivith his niatcninj aunt by an iVrora 
governed by Hindu Law c?nnot be legal. 1928 L. 165= 107 I. C. 9S. 

19. European lady convert to Hinduism married in accordance with Hindu rites, licf 
marriage is valid. 52 &f. 160, 1922 Bom. 32. 

20 An illegitimate son of Sonar father and a Sudra woman cannot murry n R'uiia Stfl* 
48 A. 670, 2S A. 458. 


21 . 

22 . 


Marriage between a Bengali Kayasth and a Dom (Sudra) is valid. 51 C. 48?. 

A Burmese Buddhist wom-an cannot marry a Shia unless converted to Islam. H? 
I. C. 561 = 1929 R, 35. 

23. A Hindu male contracted bis first marriage wjtb a Christian woman in Rngland in 

Christian form, and sobsequently matned second time when his a Ife was alive, 

' Hindu female in Hindu form. Held, he was not guilty of bigamj. 19321-110-' 

136 I. C, 262=33 P, L. R. 339. 

24. Validity of marri.age must be proved. 1934 A, 589. 

25 A minor Iilnliomedan girl was given in marriage by a relation other 'Inn 'Jf 

Girt marrying another on attaining pnberty amonnis tn repniliation. as 

= 35Cr. L.J. 1053. 

22. Void marriage. 

• The mnrd Void’appKtriag in S. 494 is not used in the teehnieal sense ,'tt u hWi K 
SaCTWe"'t931^U 194’i’l34‘^C. 539 CrtTl'Tsio! iVa b. ?44.' 
birth— CONCEALMENT OF. See Concealment of hrith. 
biting BY DOG. See, Hurt— 3. 

. BLANDISHMENT. See Enticing amay married woroatt— 2. 

BLANK SIGNED PAPER, See Forged document, using as genuine— 3. 

BLOOD POISONING. See Murder— 25. . ' ’ ' 


5 

(M-akd 
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BLOOD. 

1. Age of. 

1. If l^ie Wood has not yet dried, can be identified evsn by ordinary unskilled 
observer due to its peculiar colour, consistence and general appearance. If 
arterial it is bright red, if venous it is more purple changing to red. After about 
tnenly-four hours or so it changes to reddish brown owing to the formation of 
inethaemo-globin. The naked eye appearance coupled with the spectroscopic 
indication of a greater proportion of methaemoglobm to oxyhaimoglobin gives some 
idea of the age of the stain. Lyon's MetJ. Jttr. 1904, P. 102. 

2. After a period of five or sis days, it is scarcely possible to determine even conjec- 
turally the date of a stain from its appearance. Taylor s Med. Jnr. 1928, P. 502. 

2. Evidentiary value of — Stains. 

1. .\ and 13 were named as assaiKint and subsequently C was substituted for B, the 
conviction of C is not proper although clothes of all the three were found blood 
stained. H P. W. R. 1913 Cr. 

2. Blood stains on a Zamindar’s clothing IS valueless as evidence of guilt. 171 P. L. 
R. 1913, 67 P. L. R. 1913. 

3. Discovery of blood stains on an Indian shirt is not material corroboration of 
approver’s story. 1925 L. 526=86 I. C. 811. 

4. Discovery of blood in convict’s house and on his finger nails and bis suspicious 
conduct on the day of murder furnish an adequate corroboration. 1921 L. 392= 
4 L. L. J. 405. 

5. Blood stains on accused and production of spear from a field by the approver are 
not sufficient corroboration. 1927 L. 78=28 P. L. R. 39=28 Cr. L. J. 193, 

6. Blood stained garments found in a Zemind-ar’s house does not necessarily connect 
him with murder. 1934 L. 171 = 1934 Cr. C. 349. 

7. It is not contrary to experience that a murderer continues to wear blood stained 
articles. 1933 P. 100=34 Cr. L. J. 427. 

8. Opinion of Imperial Serologist is entitled to great weight. 1933 0.265. 

9. The fact that accused’s clothes are stained with the blood is insufficient. But failure 
of accused to give explanation makes such evidence corroborative evidence. 1933 
N. 352=35 Cr. L. J. 213, 1925 L. 526 Appr. 

10. The discovery of blood stain is insufficient for conviction. Its value is very great 
when used to corroborate other evidence. 1936 L. 335= 16 L. 995. 

11. A number of small spots of human blood on a Dhoti and a Lungi belonging to the 
accused have slight probative value. 1936 R. 468. 

12. A cloth was discovered from accused’s house stained with blood. There 

was no proof that it was human blood. Held, no presumption could be made 

against him. 1934 0.373=35 Cr. L. J. 1265, 1934 O. 388=35 Cr. L. J. 1154. 

13. Blood stains on clothes of accused and extra judicial confession to the wife are 
insufficient to sustain a charge of murder. 1935 O. 33 = 36 Cr. L. J. 246. 

3. Is it from Assailant or Victim ? 

For this question it is important to note which side of garment has most blood on it. 
Thus an .accused person who is also wounded, if he exhibits most blood on the 
outside of his clothes It would falsify his tale that the blood was his own. Lyons 
Med. Jur. 1904, P. 102. Taylors Med.Jur. 1928, P. 505. 

4 . On accused. Sec — 2. 

, 1. The presence of spots of blood on articles of clothing, knives, etc., taken from the 

person of those accused of murder, may be quite consistent with innocence. Tavlor\ 
Med. Jur. 1928, Vol. I, Pp. 418-420. 

2. The coarse clothing worn by labourers may acquire blood spots from a variety of 
accidental circumstances which the accused may not be able to explain. Ibid. 

3. When an attempt has been made to wash out the stains, or the accused admits that 
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they nre thero, nml bIiows prcr\t anxiety to gi^'c pome cxpInn.Ttion of their presence, 
as that he a’Spjstccl in killing a pig, r.ihWt*: etc., or that he wap carrying game ab^at 
him, there may he grnniu! for pnppicion.— /Wr/, 

4. Due allowance should always l>e made for the accidcnt.al presence of hlood.— /Afi. 

5, It is very common, but erroneous idea that no person can commit murJer in a-hich 
blood is cfTuscd without havimr his person or clothes more or less covered with bload 

The flowing or spurting of Idood upon his clothes will depend upon his position 

in relation to the deceased at the time of inflicting the wound, and this must alwa}S 
be a matter of pure speculation. Ibid. 

5. On Zamindar’s clothing. See — 2, 

6. On weapon. See Weapon — 1. 

7 Opinion of Scrologist. 

Opinion of Imperial Scrologist is of gfc.at weight. 1933 O, 255. 

8. Tests of blood. 

Chemical. 

Cold water dissolves the stain, yielding a reddish solution, of which take one portion 
heat. It then co.ag«1ates and loses its red colour, while the coagulum is 
in weak ammonia, giving a dichroic solution, red by reflected j 

transmitted. This reaction is due to hoctnoclobtn being soluble it' c®' 
while vts albuminous part is congubted by hc.at, w hich precipitates also the • 

Of the original red solution take a few* drops m i' /''•’t'tch glass and ao * . 

strong mfric acid on the side of the watch glass a dirty* u'hlte ring or 
allumen will form at the point of contact and the red colour is oJScbargeQ. ^ 
blood stain is old and cold water does not dissolve the stain, .add ” ,ii8Solre 

ammonia. Dragendroff recommends a cold saturated solution of borax 

old stains. Lyons Med. Jnr.Ed. 190 K 93-94 i Taylors Med. Jur. 

1928 P. 481. 

B, Microscopical. Mood is 

1. By Microscopical examination it will not be possible 

human or not, but merely whether it is mammalian or not. i-joii s 

2. The Microscopical test of blood consists m jLinTm Med. 

The red corpuscles of blood, (^) Crystals or chloride 
Jur. 1928, P. 483. 

C. Spectroscopical. h,it it does 

Jur. 1928, Vol. I, P. 489. 

3. In the course of an hour in warm Ttl^efits wSeT S acquires a purple 

the blood m the tube undergoes a change. It loses its scan 

red colour and assumes a brownish tint. Iota, 

9 Test of human blood. .i;etir,«mshed fm™ 

j. Once human blood has become dried. ^ "class An opinion on th.s point 

2. !or h«man ^ 
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^hich has lieeii found npplicaWe to bloodstains which had been dried for three 
months. Ibid. 

3. Human blood is detected by presence of human blood ftlana. Ibid. 

4. Stains of menstru.al blood on linen, etc., cannot be distinguished from stains of other 
blood. Lyons Med. Jur. lUOJ, P. 102; Taylors Med. Jur. 1928, Pp. 493—500. 

10. Test of Mammalian and non-Mammalian blood. 


To distinguish mammalian and non-mammalian blood, the shape and size of the red blood 
corpuscles have to be noted. The shape of the disc in Jiuman blood and in all 
mammah.i, except the camel tribe, is circular and biconcave. In the camel tribe 
thev are o\*al and biconcave. In birds, reptiles and fishes, they are oval and 
nucleated. The size of the disc vanes in the same animal and in average size in 
different animals. In man they range in diameter from 1/2S00 to 1/4000 of an inch, 
averaging 1/3200. Lyon's Med. Jur. 1901, P. 96. 

1 1. Whether it is of living or dead. 

The question whether the blood was shed during life is answered thus : If there Is 
evidence of spirting and of any small clot of fibrin, tins is absolute proof that it came 
from a living and not a dead person. Lyons Med. Jur. 1904, P. 102; Taylor’s 
Mod. Jur. 1928, P. 504. 

12. Whether Paternity can be proved from — . 

By means of study of blood groups it cannot be proved that a given man is the father rf 
a given child, but that it can be proved in certain cases that a given man could not 
possibly have been the father of a given child. Taylor's Med. Jur. 1928, P. 507. 

BONA FIDE CLAIM. See Theff“6. Mischief*—!, Criminal Trespass— 4. 

BONA FIDE PURCHASER OF STOLEN PROPERTY. Sec Compensation for injurj- 
from an offence— 3. 

BOND— FORFEITURE OF. See Bail Bond— 2. 

BOOKS. See Obscene books. 

BOOKS OF ACCOUNTS. See Falsification of .account. 

BOUNDARIES. See Land Mark, Mischief— 2. 

BOYCOT. 

1 . Of court by lawyers. See Legal Practitioners’ Act. Ss. 13—6. 

2. Of English goods. Sec Sedition— 2 

3 . Threat to. See Criminal intimidation — 16. 

BRANCHES OF TREE-CUTTING OFF. See Mi*^hief — 2. 

BREACH OF PEACE. S. 107, Cr. P. C. 

1 . Amount of security. 

Once a Magistrate has passed an order directing securiit for breach of peace in 
certain amount, he cannot increase that sum afteruards. 51 I C. 470. 

2. Appeal against. See Appeal — 6. 

3 . Applicability and object. 


1. The object is not to bring pressure on a irarU 
25 C. 798. 


to give up his right over property. 


2. The object of S. 107 is the prevention and not the punishment of offences 9 C \V 

N. 898, II C. \V. N. 223, 31 C. 350 ' ’ ' 

3. Where offences have been committed, there «houId be reguLar tn.al for those offences 

and no security proceedings. 9 C. W. K. b9S, 6 P. 1 == lOO I. C 967*= 19’7 P 1'’6 
11 C. W. N. 472. Cont. 44 I. C. 38. ■■ ’ 

4. If complainant is out of possession and there is no danger of breach of peace unless 

he attempts to resume possession, his remedi lies under S. 145. Cr P C or r«-.l 
Court only. 1923 N. 54 = 68 1. C. 407. . v-r. i . v-. or oiiil 
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they are there, and shows great anxiety to ffire some explanation of their prese:^cf, 

as that he assisted in killing a pig, rabbits etc,, or that he was carrying game abfy^t 
him, there may be ground for suspicion. — Ibid. 

4. Due allowance should alwaj'S be made for the accidental presence of bIood.~"i&td. 

5. It IS very common, but erroneous idea that no person can commit murder in which 
blood IS eilused without having his person or clothes more or less covered with btod 

• The flowing or spurting of blood upon his clothes will depend upon his position 

in relation to the deceased at the time of inflicting the wound, and this must always 
be a matter of pure speculation. Ibid. 

5. On Zaminflar’s clothing. Scfr~2. 

6. On weapon. Sac Weapon — 1. 

7 Opinion of Serologist. 

Opinion of Imperial Serologist is of great weight. 1933 O. 265- 

8. Tests of blood. 

Chemical. 

Cold water dissolves the slain, yielding a reddish solution, of which take one portion sind 
heat. It then coagulates and loses its red colour, while the eoagulam is soluble 
tn weak ammonia, giving a dichroic solution, red by reflected light and green W 
transmitted- This reaction is due to hoemoglobtn being soluble in cold ii'ni » 
while its albuminous part is coagulated by heat, which precipitates also the /jorwinh''* 
Of the original red solution take a few drops m a watch glass and add a drop 
strong ni/ric acid on the side of the watch glass a dirty-white ring of 
aliumen will form at the point of contact and the red colour is discharged. 1* ‘ 

blood stain is old and cold water does not dissolve the stain, add a weak 
ammonia- DragendrofF recommends a cold saturated solution of borax toots 
old stains. Lyons Med. Jur. Ed. 7904, Pp. 93-94 \ Taylor s Med. Jur. r-t . 
192S P. 481. 


B. Microscopical 

1, By Microscopical examination it will not be possible to say whether 
human or not, but merely whether it is mammalian or not. Lyons 
1904, P. 95. 

2. The Microscopical test of blood consists in the discoverj' of 

The red corpuscles of blood, (fr) Crystals or chloride of ha-mm. ( 5 
Jur. 1928, P. 43J. 

C. Spectroscopical. 

1. This is the most delicate and trustworthy of all the tests for blood stains, nt i 
not distinguish human from other vertebrate blood. Lyons HJe . J 

2. If the red liquid owes its colour to recent or 

bands be seen breaking the continuity of the coloured spectrum. 3 
Jur. 1928, Vol. I, P. 489. . 

3. In the course of an hour m warm weathers and nfter a ® ncnm‘rc< a purple 

the blood in the tube undergoes a change. It loses its scarlet and ncqu 

colour. Ibid. ,f« Mood- 

4. When a solution containing blood is espos«^ to the air for some im 
red colour and assumes a brownish tint- tbui. 

9. Test of human blood. . , 

J. Once human blood has become dri^. it cannot be on th.i 

Hood of many other anini.iU of the ntammaban cU - • r * ■, 

foumle.} on the size of the corpuscles, is not reluhle. Lyons.u j 

Vp. 05 — 10O. H/w* and 

z. Tbe aati^fum for human Wood eausej a pi^ipirate only .•» inr.i 

cneiher notrren «ith that of ^nke>s f»hich srd 

cl,=dyT*artion) provides a specincte^t for human blood of great cfe..cacr. 
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to ctnin* Ii.Trl f cm drift! for flirfe 

rio'irh., 

3. Htinnn i« dfirrtfi! }>' plf'^rxr of lit'tnnn Idox! fil.irin. IbtJ. 

4. Stiir«k fif trr<'Ti'i!f>nI M'w! on lin»*n. rtc., rannot |w* di«tint;m«Iiftl from stain*? of otlier 

y]c,i.Jvr. ftnt, /». la:', r.M/nr‘« Mal.Jiir. 192^, />/». -nJ—JOn. 

1 0. Te»l of Mammalian and nan<Mammalian blood. 


To dii!tncni«Vi mammalian and non-manim.'tli.an Mood. (Iir ehapf ant! 'i^e of the red Mood 
rofpi;v)f« !ia\r to Iw* noted. The %h(if<e of the div in liuman Mood .and in all 
mammalia, rTrejM the ratnel irtl'T. i* eijrolar and hiconc.aae. In the camel tribe 
thr\ afe oval .and hifoncave In Mnt*. reptiles and fishes, the}' are ora! and 
nneleated. The «i?e of the di«e xniie*. in the s.iinc anirra! and in .avenape si7e in 
difTerrnt nnimaU. In man the\ ranpr in di.ameter from I/JSPO to 1/4P00 of an inch, 
avcracmp l/3J0n. t^you i I’lOl, /*. OG. 

1 1. Whether it it of livinif or dead 

The question whether the hlood was «hed ditrinp life is answered thus : If there i? 
evidmre of fpirlinp .and of anv *ir.all riot of fibrin, tins is absolute proof that it came 
fiom a livinp and not .a dead person. Trout MeJ. Jiir. 1901, V.W2', Toylors 
.Vc./.yiir. V)2S, n. GOI. 

12. Whether Paternity can be proved from—. 

11} means of «tijd\ of hlooil proiips it cannot Im? prox-c<! that a piren man is the f.itlier cf 
a piTcn chilli, hut that it can l>e proved in cert.am e.ases that a piren man could not 
jy)««ihlv ha\c fven the father of .a piren child. Tiiyior\ McJ.Jnr. J92S, P. 507. 

BONA FIDE CLAIM. ^>rc Thcft—f). Mischief— I. Criminal Trespass— 4. 

BONA FIDE PURCHASER OF STOLEN PROPERTY. SVe Compensation for mjur}- 
from an ofTence— 3. 


BOND-FORFEITURE OF. See flat! Bond— 1 
BOOKS. See Oh«cene Ivwks. 

BOOKS OF ACCOUNTS. Sec r.alsificaiion of account 
BOUNDARIES. See f.an(l Mark, Mischief — 2. 

BOYCOT. 

1. Of court by lawyers. Sec Lepal I’raetitioners' Act. S«. 13—6. 

2. Of English goods. See Sedition— 

3. Threat to. See Criminal intimidation — 16 
BRANCHES OF TREE— CUTTING OFF. Sec Mischief— 2. 

BREACH OF PEACE. S. 107. Cr. F. C. 

1. Amount of security 

Once a Magistrate has passed an order directing security for breach of peace in 
certain amount, he c.innot incre.ase that sum afterwards 51 I C. 470. 


2 

3. 


Appeal against. Sec Appeal — 6. 

Applicability and object. 

1. The object IS not to bring pressure on a party to give up his right over pronertv. 
25 C. 798. I I ^ 


2. The object of S. 107 is the prevention and not the punishment of olTences. 9 C. W 
N. 898, 11 C. W. N. 223, 31 C. 350 

3. Where ofTences have been committed, there should be regular trial for those offences 

and no securit} proceedings. 9 C. AV. N. 898, 6 P. 1 = 100 I C 967'=19<>7P 7 '?fi 
lie. W. N.472. Co;;r. 44 I. C. 38. " ’ 

4. If complainant is out of possession and there is no danger of breach of peace unless 

he attempts to resume possession, his remedj lies under S. 145 Cr P C -nr Tm-,! 
Court onl}'. 1923 N. 54 = 68 I. C. 407. • r. v.. or ci%u 





6. 


.‘'rCDtjtv prorri'flin^.s firr'on^ t ■ 

prfwrvt prarr. „, l, I j;”^.j'j.;_7_5'"'.''^-’'''''(J "P IU~ „.,::r,-l ,!,.„ i, „ 

' .....^. app.,„ ,.,o; 


5. Bail 


rirrunistaiKrs!"'i"'r"so ''<11] ''/.'"fl-ijr-;''''!'",'.""'. ‘‘’*‘"1 unl-sr (here are =a«:i,I 

1 \r ■ ■'. I 1 , . /4 I, f . S3T, Cnjil. y, ,M, J74 

fi'i'', 1*133 If, Vfrf.Tl.S,'^""' •■'"'"‘ia-l Iinilcr S. ! U, Cr. P. C. 33 (. C. 


6 . Breach of boni for Irecp.ns pr„„. 


3. 


Iiri'.u h of prari-!' ' \ ,-''n'-i^ ?>"*■ '’■' "fl'cacfs lilelj- to cause 

or attemnj to rwivon V 1*^7’ <^'tortion, abduction 

r i^r fiRR.jyO'-,: 22P.R. 

It. 2 M. I r coiiumttpil the net with ?jis own lundt or in'ftifated 


I limp of ciTii «;iiit IS not ft V ronpfnl act cntnilinp forfeiture of bond. 1 L. 310. 
Livd dispute jfoing on—. 

nr'^jlZaH l.belihood of breach of peiee, 

bound dmV lo^i ’Yf c*’'®® Only one pnrtv cannot he 

oound <fonn. I^’.H Pe«U. 2t -35 Cr. I,, j. U63. 

Concurrent Proceeding under S. 107 and S. 145, Cr. P. C. 

when injunction is issued under S. 1-1+ with regard 
to tiie pOf5ses.sion of land. 44 I. C. 39!. 

proceedings under S. 107 and S. J45. 37 L C. 4S1, 39 C. 
24 C W^N ^1075^'^ ** ^-'C-966, 34 A. 449. 26 .M. 471. 39 C. ISO, 

3. It IS \-ery unde.s!rable to continue proceedings under S,! 07 and S. 245, find to act 
against botli parties under S. J07, 27 I. C. 907. 

59*i^”c%43 pending, proceedings under S. 145 should not be started. 


9. Consent of accused to fee bound down. 

1. There must be evidence on record to show th.at there is hkelrhood of the breach of 
peace, niere consent of accused to be bound down is not sufficient. The order 
passed on mere consent is illegl. 54 I. C. 784, 54 1. C. 412, 24 P. P. 2915, 27 P. 
K. 2917. 65 I. C. 639 (2)~1922 JI. 349, 57 L C. 672,48 I. C. 935, 81 I. C. J9S. 23 
Cr. L. J. 275, Cottf, 1927 A. 579^102 I. C. S97, 46 A. 309. 

2. Consent of the party to be bound down does not debar him from applying in re\dsiofl- 

54 1. C. 4II, 35 C. 674, 22 A. JL. J. 1262. 

3. Accused said tJiat he Tv’as poor man nnd agreed to be bound down. Held, it was 
insufficient, where no evidence was recorded. 35 C. 674. 

4. ^ he question put to the accused was *‘Are jou willing to execute the bond or vant 
in^ber inqu5r>.” They replied tlwtt they would execute the bond. Held, it ^\as not 
Bufticient for an order under S. 107. 34 M. 339. 

5. It jv iPegaj {Q pjnee a person on security merelj on his consent. 2925 L. 135~25 Cr. 

C. J. /lO. 24 1\ R. 29J5, 27 P, R. 1917. 
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6. The Ma!ii«itrate in bound to Inquire whether the mforination wind] prompted liim to 
innue notice, is correct. If the accused s.iys it is correct or is prepared to break the 
peace, it amounts to plea of guilt\ anil Magistrate can make tlie order absolute. 
1935 Pesh. Ub = 36 Cr. L. J. 1212=157 I. C. 755, 192.S A. 270 = 50 A. 599 = 30 Cr. 
L. J. 6 Rel. on, 24 P. H. 1915 Cr., 27 P. R. 1917 Cr., 1925 L. 135 = 25 Cr. L. J. 
710 Diss. from. 

7. In order that a mere consent to execute bond ma.v be a plea of guilt}, the plea 
should be explicit, detailed, enibodj ing th.it accused atlmitp all the facts mentioned 
in the notice. 1935 Pesh. 116 = 36 Cr. L. J. 1212= 157 I. C. 755, 50 A. 599 Foil. 
24 P. R. 1915. 27 P. R. 1917, 1925 L. 135 Diss. from. 

1 0. Dispute about land. 

1. The fact that there was dispute about land does not oust the Magistrate’s jurisdiction 

under S. 107. 39 C. 150, 27 I. C. 835, 65 I. C. 555, 60 I. C. 336, 47 I. C. 65. 

2. If complainant is out of possession and there is no ’danger of breach of peace 
and unless he attempts to resume possession, liis onlv remed\ is under S. 145, Cr. 
P. C. or Civil Court and not under S. 107. 1923 N. 54=68 I. C. 407. 

3. S. 07 applies to a case of undisputed possession. When possession is m dispute 
S. 145 should he invoked. 62 I. C. 590, 1922 P. 435, 25 C. 79S, 133 I. C. 161. 

4. In case of dispute about land, it is not prooer to proceed against one party under 

S. 107. 1931 P. 347 = 131 I. C. 161=32 Cr. L J. 1014. 

1 1. Essentials and Evidence. 


1, Mere bad feelings between two sections of ,a pojniUtion is not sufTicient to bind them. 
126 P. L. R, 1911=43 P. W. R 1911 Cr. 


2. Magistrate must have some tangible evidence that a wrongful act ts contemplated 
which if committed is likeh to cause breach of peace, 56 I. C. 437. 

3. An order under S. 107 is proper, if there is a probabilitv of public peace being 
disturbed. 35 I. C. 173, 12 Cr. L. J. 493. 

4. Proceedings under S, 107 are not bad niereU liecanse there was no overt net for 
six months before the} began. 44 I. C 122 

5. Seeurit\ cannot be denunded from a person inducing others to commit breach 

of peace. 4 P. R, 1912=125 Ik L. R. 191 J 

6. Uttering Amen aloud m mosque at the time of worship is not sufiicient to bind 

down a person under S. J(i7. 62 1. C. 830. 

7. One part’s should not be bound down to give advantage to tlie other m a dispute 
of civil nature. 49 I. C. 042. 1927 P. J.M * 102 1. C. 7M. I C. 37K 

8. Order on extra judicial knowledge is had. 36 1 C. 164. 56 l.C 671. 

9. .\n order under S 107 without an\ enqiiir\ is bad 37 \. 30 = 26 I. C. 153, Pist. 46 

A. 109= 1924 A. J6‘»=SI I C. 238, 1927 A. 579=102 1. r. S97. 92 I C. 842. 

10. Where there is no exideiice on the record to show that petitioner is likeh to 

commit breach of peace, order under S. 107 will be set aside on rexisioii. 

195 P. L R. 1912 

11. The Court can consider prex’ioiis relations, threats of parties and antecedent and 
existing circnnistances 9 I, C. 594. 

12. Order under S. 1117 cannot Iv Insed on hc.irs.x\ eridence. 56 I C ''64. 

13. Ancrder bisH upon v.igiic evidence of generalities is bad. 3 1. L. J 4^0. 19’2 
P. 209 I, A 25. 41 M. 246. 

14. If dispute .alvjut claim to weigh gram in n arket is likeli to cause Ireacli of r»eafe, 
S. 107 would .ipph. 1922 \. 430 (ll = 6^ I. C. 836. 


15. Where a rival cattle market was intended, .action rnder S. 107 is dlrgal. as the} 
were doing a legal thing in their own land. 44 I. C. 965. 

16. When object is Lawful, the order under S. 107 s improw^r. 37 A. 33. 

17. Tenants ^ho were mere!} t>a>cotting the Zannndar's servant. Cannot be Imund down. 
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Breach 

18. 

19. 

20 . 

21 . 

22 . 

23. 

24. 

25. 

26. 


of peace — icontd.) 

Blowing conch in a religions place is lawful, but in any ’ 

v-iew to wound the religious feelings of Mahomedans is an act likely to proTOle 
breach of peace. 33 A. 775, 

Persons instigating the infliction of pnblic thrashing must be- bound down. 19- 
N. 180 = 67 I. C. 346, 64 P. R. 1887. 

Where wrongful acts are committed or threatened by a number of individuals, all 

are liable under S. 107. 59 1. C. 374. 

Wrongful act means .act forbidden by law. 56 I. C. 437. r 

Criminal courts cannot reopen the puestion of possession when given by Civil out 
to auction purchaser. 1922 P. 197 (2) 66 I. C. SI7. 

L^yeSef 'o”f ;er’™f IftflmeJrthl. T fu«cSt ‘^de'r S. 107. 

ro%. u t. oi. 


27. 

28. 

29. 

30. 

31. 

SZ 

33. 

34. 

35. 

36. 


Cotetl!ir.Leunie3S,Uega,me.hodsareadop.=d.sn^^ wrongW 

s"\ordo«L?app;v wheVaperson-nttemptstotake peaceful possession. 1914 - 

179. Caselav) reviewed. then 

Threats of Sahukars w 'he f“”l933b.‘ 36=33 Cr.' h. J. 915. 
debts, IS not sufficient for S. 107. C 1,^,^ legitimate griewiices 

s, 107 IS not to be used to Prevent P“P'=J““,” ;l:e.r debts or » Prevent ffi™ 
to the authorities or Uj'^sj^vant or to stop.l propapnda which is n ' 

from criticising the acts of public sc y ^ 48-'= 1926 U 683, 3. A. o 

to lead to breach of P««- 'f ^ C. 

L. 138 and 1931 L. 191 = 12 L. +57 Ret. 




» "ro r rfST P^i+O ind no. only a 


P. 67. , /tr/^ that n person is ‘’1)3" 

u must be proved by ,35, i2U»7.V^- 

specified therein. 1921 L. 183 IM. „ „ot 

Mere opinion of witnesses that accused is l.kel> 

19 ’6 L. 6S9. hnvmir r 350. 

VUre use of threat of violence to . he ^ S. 3i Cuul. 31 C. 

of oppression IS no, sumcienP 19--.. 

-:;::::c:^;"wd;:;eLi:..^ee„.piesb^ ^ 

5 ::l: - r -r 

u1Cit..e/L'er,«ed in ibe d'Tum «nn« y; ■>'' '' 

Sir:! J:::«es ,.."^0 .. 
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lirctich of t'c>icc'~{couid.) 

nat m likelihood of lirc.ich of peace, security proccedmps are uncalled for. 1934 
IVOi. 21. 

39. Procrrdmrs can Iv drawn up apatn*»t persons who arc likely to be abettors. 6 A. 26, 
3'? 1. C. 75S 11 Cr. U J. 719, 1922 N. 80. 

40. In ca«e of civil dispute, only one party cannot be bound down. 1934 Pesh. 21. 

41. Where wronpfiil act IS threatened to be committed byanumber of persons, all are 
liable. 59 I. C. 374 = 1920 P.687. 

42. A person cannot l>e Iviund over merely because his agents, servants or partisans 
are likely to break the peace. 10 C. L. R. 430, 1 1 Cr. L. j. 719, 1 Cr. L. J. 696. 

43. Merc fact that accused and others had quarrelled among tlierpselves and assaulted 
c.ich other IS not cnoiiph. 1884 A. W. N. 54, 

44. Accused instipafed tlie throwing of stone at a theatre. Held, he should be 
proercuted. Hut presumption .as to future conduct cannot always be dr.iwn (1897. — 
1901)1 C.n. R. 16. 

45. An order under S. 107 should not be made when all fears of bveach of peace is over 
when the order is to be made. 7 Cr. L. J. 232, 1927 P. 231. 

46. Mere fact that a person was likely to commit breach of peace in the past is no 
ground. 1927 P. 231, 26 A. 190 (1876) 2 Weir 49, 1884 A. \V. N. 54. 

47. Coxirt should take into consideration the utterance of threats by a party on different 
occasions, as well as the previous relations of parties and antecedents and other exist- 
ing circumstances. 12 Cr. L. J. 104, 31 C. 350. See 1929 N. 328. 

48. .V rig/i//id act cannot be made the subject of proceedings under S. 107 although 
It may provoke a breach of peace. S. 107 is to be used to protect persons exer- 
cising lawful rights and not to interfere with them. 1932 L. 101, 1934 0. 179, 1934 
P. 105. 34 C. 935, 14 D. 25. 7 A. 461, 1926 L. 695, 39 I. C. 480, 25 J. C. 989. 

49. Wrongful act? mean .act forbidden by law. 1920 P. 550, 1928 C. 438, 35 A. 775, 
1934 0. 179, 37 A. 33. 

50. Boiiff fide exercise of the right to go m procession or blowing of a conch in 
connection with a ceremonial act does not fall under S. 107. 37 A. 33, 7 Cr, L. J. 
504, 13 Cr. L. J. 170. 

12. Fresh Proceedings. 

1. Fresh proceedings are not competent on same facts which resulted m the discharge. 
41 M. 244 = 31 I. C. 990. 

2 A court passing an order of discharge cannot re-open the same case but there is no 
bar to second case. 1923 A. 332 (2)=71 I. C. 696=24 Cr. L. J. 232. 

13. Joint trial. 

1. Joint trial of two hostile factions is bad. 33 I. C. 645. 

2. There must be definite evidence in case of every man charged under S. 107. 38 A. 
468 = 35 I. C. 832. 

3. It IS highly unfair to proceed against persons jointly unless it is quite clear that 
they form a gang. The case of each person has to be considered separately and 
this IS not effectual if trial is joint. 1924 A. 195=81 I. C. 600. 

4. A joint trial of two persons not being contending parties, IS legal. 1923 A. 476. 

14. Jurisdiction. 

1 . Temporary residence IS sufficient to give jurisdiction to Magistrate for acting under 
the section. 59 I. C. 413, 23 B. 32, 39 A. 139. 

2. A casual visitor can be bound doxra. 36 M. 96, 24 C. 344, 39, A. 139 98 I C 

109= 1927 Sind 59. 49 I. C. 165, 43 C. 153. 35 I. C. 495. Cant. 27 C. 993 and 12 
P. R. 1901. 

3. persons living outside the Umit cannot be bound down. 6 A. 26 (F. B) 14 A 40 
23 B. 32, 11 C.737, 12C. 133, 1922C.97=»71 I. C. 694, 59 I. C. 413 64 I r 
666, 1922 Pat. 209=77 1. C. 417, 26 M. 592. 
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Breach of ficacc — {couUh) 


4. 


5. 


A person who left the jurisdiction of Matjistrntc 
bound down. 14 l\ K. 1889, 6 A. 26 T, B. See 


before is'jue of notice cannot be 
1932 A. 337 (l)-=f,7 I. C. 343. 


A J^^jstrnte ennnot order a man fo le.-ivc a village tinder threat of pro";ec«tion. 
L.. K. 2 A. (Cr.) 165. 


6. It iR only the Chief Presidency Xl.igiscrate or Di^itrict Magistrate who c.an t ihe pro- 
ceedings when cither the person informed .ngr.unst (who left the place) or the place 
where breach of peace is apprehended is not within Magistrate's jurisdiction. 63 I. 
C. 407=l923 Kag. 54. 


7. M.igislrate cannot pass orders under S. 107 when proceedmg.s ^ ere instituted under 
S. 145. 36 I. C. 495. 


8. A first class Magistrate at HcadQuarters has jurisdiction over entire district, unless 
restricted to particular local area. 29 C. 3S9, 37 C. 91, 63 I. C. 873. 

9, A Subordinate Magistrate who has no local jurisdiction can try a case .sent hi a 
S'lpenor Court before whom it was m«stituled. 31 C. 350 (354) 24 A. lib 

389, 37 A. 20. Com/. 41 M. 246. 

10. But the case cannot be transferred before legally initiated. 41 M. 246, 47 I- C. JTh 
1933 M. 188«69 I. C. 433, 1922 P. 209«77 1. C. 417, 1925 M. 189. 

11. Jurisdiction under Chapter Xn (S. 145) is no bar to proceedings under S. lO'* 

C. 150 (F. B.), 32 C. 966. 34 A. 449. 28 A. 406, 26 M. 473, 24 Xf. 364, 3^ 

C, 117, 25 A. 537, 25 C. 559. 

12. A Magistrate has jurisdiction to carr>* on proceedings started by his predecessor. 4 C- 

L. 452, 29 C, 3S9, 

13. It citnnot be said that a person is vvitbin the local limits of the Magistrate a 

tion onb because he is present m Court, when the Magistrate drans up proceeo’j’fe 
under S. 1 1 2, liuvmg appeared in obedience to summons issued bj a Magistral®* ’ 

I. C. 72«1932 A. 162=33 Cr. L. J. 230=1932 A. L.J. 211. 

14. A sub-diTisional officer has no jurisdiction to start proceedings under S. 107 

a person residing outside l»s jurisdiction. 1935 P. 131 UV'“134 i. C. '' 

26, n C. 737. 12 C. 133 and 23 B. 32 Bef. 

15. If the person proceeded against and the place of apprehended breacli are uith'a the 
jurisdiction, the proceedings are legal. 1934 M. 255 = 35 Cr. L. J. 626. 

15. Master's Liability. 

1. Where a dispute exists between two Z.ammdars, their servants cannot be honnt! 
down only bec.ause they ace interested in their masters. 24 Cr. L. J. 230. 

2. Where a Panda sends his nrmed servants to procure pilgrims and this led (i^conie'f 
with rival Pandas, action under S. 107 is justified, i P. L. J, 361, 38 I, C. 75*' 

3. A non-resident viammdar cannot be boand dona, merely because his loc.al .agei’*'' 
committing acts jilreJ}' to cause bre.ach of peju;e. 10 C. L. B- 430. 

16. Nature of Proceedings. 

1. A person proceeded against under S. 107 is not an accused person. 6 P. K. 191 1 C*’*' 
349 P. L. R. 1915. 

2. S. 350 (1) Proviso (n) apphs to a case under S. 107. 43 M. 511 = 56 I. C. 50. 

3. Order requiring security is not a conviction. 1921 I'. 74=59 I. C. 90:?. 

4. Compensation under S. 250, esnnot be an-arded to the person .agamst \%.horfi prrvrfd 

mgs have been dropped. 25 B. 4S, 16 P. H. 1893, 33 P. P. 3902. .^0 A. • I'-- 

5. The proceedings under S. 107 arc preventiveand not punitive. 1932 I- 303, 3-’ 3" 

6. An application under S. 207 is not a complaint. 53 A, 148= 1931 A. 53. 

17. Notice, See Security for good behaviour. S- 210., Cr. P. C. 

18. Preliminary inquiry. 

2. There (<t no provKton far mskietff preiinitnsry inquiry under Cfaplrr ^ 111, Cr. 
tn the I’oJirc. The care enn he started -on credible infornmtKiu froni^a J alter o 
or pn^wte person. 1932 B. 196=34 Bom. 1... K. 258 = 33 Cr. L.. J. 797, ‘ 
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2. In caS2 of preliminary investigation, the accused had the right to obtain copies of 
statements of witnesses. 34 Bom. L.. R. 258=1932 B. 195 = 33 Cr. L. J. 797. 

19. Procedure. 

1. In case of landed proprietors, their personal security is sufficient. If both sides are 
dangerous they should he bound down. 63 I. C. 829. 

2. Omission to set forth substance of information m an order under S. 112 is mere irre- 
gularity. 64 I. C. 666. 

3 A case under S. 107 is triable as summons case and the deposition must be read over. 
43 I. C. 585 = (1918) P. 13. 

4. District Magistrate c.annot order re-enquiry in a case under S. 107 or 145, when 
dismissed bv a Magistrate. 39 1. C. 328, 24 C. 391. 

5. Proceedings under S. 107 can be transferred by the High Court. 41 C. 719. 

6. Proceedings initiated by District Magistrate can be transferred by him to some other 
Magistrate. 45 I. C. 160, 31 C. 150, Conr. 41 M. 244, 13 C. W. N. 80. 

7. But cannot transfer it to a 2nd Cl.iss Magistrate. 37 A. 20. 

8. Proceedings under S. 107 transferred to some other District, it is the District Mapis. 
trate of the latter District that can act under S. 125. 50 I. C. 817 = 23 C. \V. N. 958. 

9. Possession of disputed property cannot he t.iken under S. 107. 1934 N. 142. 

20. Revision. 

1. When the Magistrate has discharged the accused under S. 107, Cr P. C., Sessions 
Judge has no jurisdiction to set aside an order of discharge and direct further inquirj. 
He can only report the case to High Court under S. 438, Cr. P. C. 53 A. 148= 1931 
A. 53 = 32 Cr. L. J. 570. 

2. In an appeal against an order under S. 107, <f«;«ovo tri.nl cannot be ordered. 1934 
M. 202U) = 34Cr. L. J. 947. 

21. When opposite party does legal thing. 

Wlien a party creates a disturb.nnce m consequence of his opponent doing a legal thing 
and there is some difficulty in finding as to which party is at fault, the party appear- 
ing to be m default should be restrained under S. 107. Promulgation of an order 
under S. 144 will leave the dispute likely to recur m some aggravated form after 
sometime 1935 P.461. 

BREACH OF TRUST. Ss 405 to 409, 1. P. C. 

1 . Abetment. 

1. When an offence of embezzlement ^as completed a subsequent help to conce.nl jt is 
no abetment. 1928 L. 382=112 I. C. 850. 

1. A treasurer put in his gomashta D. in his place with the consent of the bank and 
continued to receive pay from the bank. D mis.nppropriated certain monies and 
absconded. The treasurer also received one of those sum. Held, that he nas guiltv 
of abetment of the act of bis servant. 30 P. R. 180S Cr. 

3. WTiere the accused to whom a thing was not entrusted, was present .nnd helped the 
other accused in pledging a pledged property, knowing ihat other person h.ad no right 
to pledge It, rNWs guiltv of abetment of criminal breach of trust. 23 M L I 7 'f'>s= 
12. M.L.T. 203= 15 1. C. 85. '* — 

2. Accounts. See — 41. 

1. Mere siTong account and wrong entry do not by themselves prove criminal brMrh nf 

trust. 1930 0. 324=126 1. C. 684=32 Cr. L.J. 1031. -^cn oi 

2. .\ppropri.-ition of money drawn from Rank for payment of a pnrticuhr bill, tovard* 
pasment of another bill due to the same person is at the most violation of arcM-jf 
rules and is no offence. 1930 O. 324 = 31 Cr. L. J. 1031. 

3 Acts coitstitutinfi trust — ^"Entrustmenl.** 

1. A mist i< an cWigaticm annexed to the ownership of property and rising out rf 
confidence reposed la and accepted by the owner Of declared and accepted b* bun 
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irn'fTw'’''' Banlher .V!<l IIk m.wr. S. J, fntlj.in Trml Mt, 


2 . 

3. 


7. 


8 . 


10 . 


11 , 


12 . 


19. 

20 . 
21 . 

22. 


It iiichidc^s per<0}i«5 w!io>;e is to of triKfrr-* r f» 

21 \V. K. 59, 35 C. 1108, 10 l\ It. 1903 f:r.. Io::o M. U' N'. Sf' ‘ ’ 


Comphmnnl left 1ij«5 flock nf sbrep n ith nrru'srd fopreiertt their in exe- 

cution, some of winch were mKippropriatcil. IleliMhut iileunhtv of iru^t oiTerrf 
no defence to this chrvrge, 1 Weir -163. 


Money pnid to accufctl to pnrcbnse pntWy to he sold nt the tntirkcl r.ntr on the o( 
delivery nnd niisnpnroprbtexl by ftccuscd »« not n trust but was only an tidvance. 
17 I. C. vS24. 19 I. C. 145, 23 I. C. 492. 24 !. C. 332. 


Where the relation liclwccn the parties nre that of Kinkcr and customer, there is no 
trust. 32 P. K. 1901 Cr.,9S P. U. 18H5. 


But where Banker enters into n contract of special nature to keep a certain 
intact and distinct from his capit.al in trade, it is trust, i*. g., def,i}c;ition of Govern- 
ment money by Battery Shroff. 10 P, R. 1908 Cr, 


A Booking: Clerk recovered in c-tecss of legal charge but did not credit to Railway. 
Held, not guilty as there was no trust. 1923 L. 295 (I) ”'24 Cr. L. J. S79. 
Complainant paid off a debt due to accused on condition that accused will return the 
bond, who subsequently dented payment, lield, that there wa« no trtist. 49 L C. 343 
»22 C, W. K. 1005. 

Where goods were delivered to person for sale and accepted, there is no question ol 
trust nnd the denial of the receipt of goods does not make Jum guilty under S. 406. 
1924 M. 516«72 1. C, 172. 


Prosecution must prove that A trust iiad been created and accused viohted trust. 
1923 L. 321=85 I, C. 839. 

In a case of theft the original taking is without honesty and without the consent of 
the owner, but in a cnmmal breach of trust the original taking is with honesty ana 
with the consent of the owner, while in cheating the taking is dishonest but a'ith the 
consent of the owner and in crimiiuil misappropriation the taking i.** honest but 
without the consent of the owner. 106 I. C. 678. 

If prosecution faded to prove how accused came by that money, it CAtinot be s.'iid 
that he was entrusted with money. 65 I. C. 1004 = 25 C, W. N. 838. 

A person taking loan is not entrusted with property. 32 P. R. 1901 Cr. 

Goods were entrusted to the accused to sell and obtain money. Held, that although 
accused did not receive money from the complainant, yet he was "entrusted with ft 
within the meaning of S. 405. 1928 B. 521 = 114 I. C. 399. 

Money advanced to broker for supply of articles is a trust. 15 Cr. L. J. 452. 
Where money was paid for a particular purpose to a person, who on the purpose 
fading appropriated the sum tow.ards a debt due to him, no offence is committru- 
1926 A. 298 = 92 I. C. 895. 

This section does not apply to misappropriation of sale proceeds of a property en- 
trusted to an auctioneer. 41 C. 844. See 1932 Sind 269. 

Property means moveable property. 23 C. 372, 1930 R. 15S = 8 R. 13. 1925 A. 673. 

A Municipal W'ater Works Inspector has dominion over the water belonging to 
Municipality, and as such if he misappropriates water for his own use is guilty. 

35 A. 561. 

\Yhere money was advanced in pursuance of a contract, and no entrnstmeut of a 
fiduciary* form, breach of contract would be of civil nature, 96 I. C. 501. 

Taking jewellerj* on approval on understanding that accused can retain them ifh® 
pays full value, the subsequent disposing it off without payment is a criminal breach 
of trust. 1924 C, 816=51 C. 796=82 I. C. 163. 

It IS not necessary that accused sbouM have taken some tangible property, say cash. 

It IS sufficient if amount is transferred from the account of another to his. 1926 R* 
3S5==93 I. C. 599 = 27 Cr. L.J, 1383. 
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2^. Arrt;«'^! ndr.iii'-'' frr'Ti n f.rri on pf«n-t» t'> }*r\ nnir f'n H; n*"'! «'TrT' it tl *■ 

firm nnd Ih'* vaI:.'* in l>n rTr<M'‘‘i tn th** Imn f IJ it tl n n Inm nrrf rnt a frint. 

1* I. ('.f.53. 

'’4. Co*iinii';sti'>n pnt'l to a \'i'‘p ffif ofJ'Tjn? for MunKipilitj- ii no* a 

tnict. Iv*. l71=-4 n. -*>7 I. C. M^27 Ct. t..J. in-^ 

2i. Tni^t nni no? |v m furtliTnnrr of Imfiil nS;'*r|, <;alcf« liol !'r. N’.225“‘ 

ini I. C. Ct. L. J. 50^. 

C(y, Tlip iiord *Vnlni«tr<l'’ i« in it^ lri*a1 arct not f'^'iirativr «**n*'* and nKan« Ifial Ifi** 
mmov retrains in tlir ami control of ac<‘u«**d a< a l-ail'*? to {eres|orr<l 

to tl-e pfo^rciitnr or applied in arcrnlanfr r.illi Ins in«lrnctton«. 192> Sind Ifi^' 

IP'i 1. C. PM. Vm M. 353*- 37 Cr. I.. J. M7. 

27. Tlie ^flinn does not npph iijien rij;lil to |»rni»erli t< disputed .and clnmied tiv tliird 
person. 2^ C. 3f»i 

l^ntrustnient of poods creates trust on sale proceeds as Rell. 1^33 Sind If;9‘~3+Cr. 

L. J. 51 “HO I. C. 647. See 41 C. .‘»44. 

2^. It is immaterial I'ov aefii*ed 1 ecamc entriistcil nitli tlie projy*rl\, tir., vliellirrbv 
clxatinp or })\ concent. l'»36 M. 353 - 37 Cr. 1.. j. 637 fctfse /ertr »6fp/»«se./). 1923 

M, 597, 13 Cr. L. J. 15 I'oII. lo36 M, 1-37 Cr. L. ). 142. 

30 “iCntrustmcnt” i« Imndinp over iioss^««ion for some purpose ttiilmtit ani proprietary 
ripht. 1936 M. 1*37 Cr. L. J. Hi 

31. When porxJs or proiiert\ is delivered under trust, the sale proceeds of property en- 

trusted are also suhjeet of the truce. |<»32 Smd I60, i02'< 11. 521 and I'^J^ M. 5^7 
appr. 41 C. 844. 1927 It. H»'. Sind In*, and 15 Cr. L. J, 452 Piss. 

32. “r.ntfHsted” is not used m the technical sense of trust. J930 O, 401. 

4, Breach of contract or trust, 

1. Where a public servant licmp entrusted with monev for biiiMinps, obtains material 
gratis and appropriates sums as price of the material, he cuilt\. 1925 P.4H = 4 
P.488, 86 I. C. 459. 

2. If a person pledges the propert\ pledged to him. he is puilli. 13 Hurtna I.. R. 286 
but not in the absence of contract. 71 I. C. 58* IO22 O. 280. 

3. Retention of money hi Pleader is not in ererv case a criminal breach of trust, re- 
taining money for free ’ahich is time Kirred is no offence. 1924 N’. 47. 

4 Misappropriation mai be eflected h> mere mental .net to be proved by some overt 
act 36 P. R. 1889. 

5. Refusal to allow removal of a Iwv by the camplamant left with the accused unless 
a debt due to the latter was cleared up i.s no offence 17 M. L. J. 413. 

6. Disposing of article purchased on hire-purchase system without pnMOg the I.nst in- 
stalment is criminal breach of trust. 45 A. 588, 17 11. L. R. 670, 24 I. C. 161, 

30 I. C. 649. But not after the decree of Civil Court. 40 I. C. 728. 

7. Where the agreement m question wms b> w.ny of wager, conviction under S. 406 In- 
Tiolation of an express or implied l^al contract’ is not maintainable. 1927 M. 425 = 
100 1. C. 989. See 1927 N. 225=101 I. C. 890= 28 Cr. L. J. 506. 

8. But trust ma> not be lai\ fill. A st.nke-holder cannot say that there vas no legal 
contract to pay the stakes over to the ninner. 1927 N. 225 = 101 I. C. 890 = 28 
Cr. L. J. 506. 

9. Mere breach of contract is not criminal. 6 L. B. L. 62, 7 U. B. R. 16. 

10. Where in a scheme suit, accused who was accountable to certain sum of money was 

ordered to pay the amount, he is not guilty of the breach of trust. 1926 M. 535. 

11. If there is a contract that accused is to render account at a particular place and fails 
to do so, he is guilty. 1925 C. 613=85 I. C. 213 = 26 Cr. L. J. 725. 

12. When a person i« bound to account for mono3 received and does not. he Is piiihv 
(1909) U. B. R. P. C. 21. 
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13. Where accused was entrusted silver to make silver ornaments .and introdaced copper, 
he was guilty under S. 406. 4 B. H, C. 16. 

14. Deterioration of turban by use, being' not a toss of property to the owner, consfitu- 
^ ted no oHence. 10 Bur. L. R. 249. 

15. Criminal breach of trust rviih regard to one’s own property can be committed. 72 1, 
C. 612= 1923 M. 597. Coat. 24 I. C. 332. 

16. Where a Sapurddar was entrusted with property attached in execution, did not pro- 
duce it at the time of sale and evaded notice was not guilty under S. 406. 47 1. C. fi75. 

17. Mere failure to account is not sufficient. L. R. 2 A. (Cr.) 50, 1926 M. 535. 

18. A person obtaining property for one purpose, and using it for another, is guilty under 
S. 406. 51 r. C. 173 Gout. 23 I. C. 492. 

19. Prosecution is not bound to prove mode of misappropriation. 16 Cr. L. J. 665. 

20. A broker appropriating a part of money entrusted to him foe payment to a 
in heu of brokerage, is not guilty. 38 1. C. 997. 

21. Tenant paid Rs. 90 as rent, and the landlord appropriated Rs. 25 for 
offence in committed. 15 I. C. 656. 

22. When Agent is entitled to adjust collections towards remuneration and no 

is fixed for deposit of balance m treasury, mere retention is no criminal breach c 
trust. 56 1, C. 669. 

23. A person receiving a sum of money and not paying it to the person authorized to 
receive them for over a year, must be presumed to Jiave converted it to his ov>n us ‘ 
1923 L. 566, 40 I, C. 303. 

24. If the accused has some claim to the property held by him, is not guilty, even if the 
claim is not sustainable in tow, unless it is a pretence. 28 C. W. X. 831. 

25. Money paid for a particular purpose and on purpose failing, accused apprcprtoied it 
towards a debt due to him, there is no offence. 1926 A. 298=“ 27 Cr. B. A 3c.>. 

26. Mere delay in making remittance to Head Office is not conversion to ones (ise> 
106 I. C 862. 

27. Goods were entrusted to accused under a contract to sell .and held money tor owntr 
but failed to account. Held guilty. 114 I. C. 399** 1928 B 521, 41 C. 844. 

28. Property entrusted for a particular purpose, is converted to one’s own use. 

under S. 406 is dear, 1928 O. 277“112 L C. J03«29 Cr. L. J. 983. 

29. Bona fide return of property to the brother of depositor does not come underS. 406 

1929 Sind 119 = 117 I. C. 157=30 Cr. L. j. 735. 

30. Accused sold jewellery t.iken on approval without paying the sum due on it to 

firm, IS guilty under S. 406. 51 C. 796=1924 C. 816=25 Cr. L. J. 

31. The sum misappropriated must be definite sum. 1925 C. 26=82 1. C. 369. 

32. Mere retention of money or faiinre to return does not r.aise a presumption oi dis 
honest misappropriation. 1930 P. 209, 1930 O. 321, 1930 .M. 507. 

33. A person w.ns entrustej with the management of property and get 3/5 tor 
and to spend 2/5 for charities. If it can be proved that be converteef lohrs ow 
any portion of 2/5 he is gmity. 126 I. C. 395=1930 O. 401, 

34. Accused seUing up a claim that the property alleged to be entrusted to ibeat wa 
their own, are guilty under S. 406. 29 I. C. 671 = 16 Cr. L. }• 543. 

35. Transfer of certain amount from another’s account to one s own constitutes 
ofiMice. 1926 L. 385=27 Cr, L.J. 1383=93 1. C. 599. 

36. Mere breach of contract is not synonymous W'ith criminal breach o! trosf- 
property must be held m tru«t. 17 1. C, 824.= 13 Cr. L. j. 8SS. 

37. y\ccu5ed Roi money on condition that he would buy a car, ^11 it .and 
««ih half profit. But he used Ji on other purpose. He is guifty under 
1. C. 492« 15 Cr. L. J. 284. 

3?. II a person ohiams property for one purpose and uses it for anotlief, he i’ guilty 
-lO'j, 51 I. C 173=20 Cr. 1.. J.4J3. 
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5. Burden of Proof. 

1. Where .1 property is entrusted to a servant, it IS the duty of the servant to given 
true account of what lie docs with it and if he cannot give account reasonable in- 
ference is that he niis-appropriated it. 2 R. 478=84 I. C. 331 = 1925 R. 47. 

2. The accused may not be able to prove that he got cows from complainant’s son on a 
letter or by s.a\c, yet the burden of proof of trust is on the prosecution. 1923 L. 
321=26 Cr. L. J. 615 = 85 I. C. 83‘». 

3. Burden of proving the manner of misappropriation is not on the prosecution. 30 I. C. 

649. 

4 The onus is on prosecution to prove that money was paid in trust and that it was 
not so applied. 1928 L. 382=112 I. C. 850=30 Cr. L. J. 18, 1933 C. 800. 

5. The initial burden is on prosecution to prove receipt of amounts by accused and then 

It is for accused to show that he has not converted it for his own use. 1927 C. 409 
= 101 I. C. 597=45 C. L.J. 207=23 Cr. L. J. 469. 

6. Accused admitting receipt of money but ple.ading payment to proper persons, the 
onus of proving misappropriation or non-pajment is on prosecution. 1934 Smd 22. 
1928 L. 382 and Rat. Cn. Cr. C. 872. Rel. on. 

7. Accused's failure to prove the case set up by linn relieves prosecution of its duty to 
prove entruslment. 1923 L. 321 =26 Cr. L. j. 615. 

8 . Prosecution is bound to prove how accused got money. 65 1. C. 1004. 

9. Entrustment and misappropriation of definite sum must be proved by prosecution. 

42 A. 522. 

6. By accountant. 

Accused an accountant in the Municipahly, put up a cheque drawn to himself for the 
Chairman’s endorsement who was ignorant of English and persuaded him that they 
were for contractors, and drew money from the sub-treasury. Held, he was not 
guilty under S. 409 as he was not entrusted with the Municipal funds. 1931 M. 439 
= 131 I. C. 461 = 32 Cr. L. J. 756=1931 M. W. N. 399. 

7. By A^ent. 

1. Where agent w.as entitled to deduct his remuneration from collections and no period 

was fixed for payment into tre.isury, no offence is committed. 56 I. C. 669. 

2. person making purchases for a firm on commission is a servant within the meaning 
of S. 408. 51 I. C. 673. 

3. The agent of the landlord was mebarge of Court cases and had to deposit land 

revenue in treasury. He misappropriated part of money sent to him for paying 
land revenue. He is guilty under S. 409. 22 C. 313. 

4. A manager of a temple is an agent of the Deity and as such punishable under S. 409 
for breach of trust of temple property. 1 Weir 432. 

5. Accused entrusted vMth jewellery for sale, pledged it to .a money-lender. The Court 
on convicti n of the accused, cannot order the return of the jewellry to the com- 
plainant. 65 I. C. 1000, 1932 R. 68 (1)= 138 I. C. 831. 

6. Where a charge of criminal breach of trust is made against an agent of a trader, 
with general authority to expend the monies, it is in rare cases m which it is 
sufficient to charge him for net balance. It is a civil matter. 42 A. 522. 

7. If there IS running account between the principal and agent and no final settlement 
has taken place, a prosecution for general deficit does not lie, though it can be 
with regard to a particular, specified and certain sum. 9 Mjs. L. J. 385, 29 Cr. 
L.J. 407 Dist. 

8. If it be the duty of agent to keep the collections he makes for his master separately 
from his own moneys, expending thereout moneys on his master’s behalf, and 
handing over balance, he is guilty if he converts money to his on n use. And n here a 
landowner permits the agent to mixcollections with his onn monejs and if he applies 
money to his own use and falsifies account, the agent is criminally liable 3 N 
W. P. H. C. R. 30. 
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required tha same to coUect money from the debtors with the aid of which he wouH 
pay cash to the complainant. The accused disposed of the notes in violation of this 
contract. Held, he was ffuilty. 45 M. L. J. 133=1923 M. W. K. 2J3. 

4. Where the accused to whom the thing was not entrusted was present and helped the 
other accused in pledging it knawing that he had no right to pledge, "was guiityof 
abetment. (1871) 6 M. H. C. app. 28. 13 B. L. R. 286. 

5. Accused entrusted w’ith certain jewellery' foi'sale, pledged it to a money-lender, the 
Magistrate convicting him ordered the return of jewellery to the complainant. Held, 
that the order was illegal. 65 I. C. 1000. 

6. Accused who was entrusted with some ornaments about 4 vears previousfy pawned 
them. The owner never took any interest in them for that period. Due to quarrel she 
demanded back the ornaments. Held, that no offence under S. 406 was prored. 
1935 R, 361. 

7. H a Railwav servant to whom water proof is supplied on condition that it will h* 
renewed if damaged or lost, pawns it, he is guilty under S, 408 jf he pawns it. 1^^' 
R. 41 = 35 Cr. L. J. 788, 6 L. B. U 62 Dist. 

8. A pledgee of turban is not guilfv if he wears it. 3 ll. H, C. Ap^ 6=^1 lVeir460. 
(Dist. 6 C. W. N, 203). 

9. Neither sub-pledge in the absence of contract to the contrary nor denial of pledge 
the statement proves dishonest intention. 1922 0. 280 = £4 Cr. L. J. 10. 

10. Complainant pawned ornaments with accused. He returned money but accuse*! 
promised to return ornaments next day but refused. Held, guilty. 1936 C. 673. 

22. By Postal servants. 

1. Where a postman did not pay money to the payee of money order and put his 
rhumb impression on the receipt but after two months wJien enquliies were 
paid the money and took receipt of the payee. Held, he was guilty under 5.+ 

50 M. 462« 1927 M. 696=27 Cr. L. J. 1251. . . 

2. A sub-postmaster took V. P. P. addressed to him and also the Railway 

obtained delivery of goods, but in order to pay off payment manipulated the ' 

a sentence of one year’s rigorous imprisonment and a fine of Rs. 100 was adegu* 

52 M. 534*1929 M. 447=118 1. C. 496=30Cr. L. J. 929. 

3. A post office clerk delivered some V. P. Ps. and receiving money therefrom 
for more than a week with him and gave a false explanation that money v-as 

till then. He made entries that the articles were still not delivered, long after ) 
had been delivered. Held, it amounted to denial of the receipt of money * 
amounted to criminal breach of trust. 5 P. 578=94 I. C. 355— 1926 P. 299. 

4. Where a postmaster handed over a V. P. letter to the addressee without get ^ 
payment on 20th October 1925 and then altered his register to show that he o ) 
handed over the letter on 24th October 1925- The accused was guilty under bs. 

— 477-A. 1927 M. 626^}02 h C- 488«28 Cr. L. J. 552. 


23. By President, Co-operative Society. 

J. A President of Co-operative Society drew money and instead of paying to Society 
retained it himself with the consent of other members. It is doubtful if oilence 
committed. 12 L. L. J. 165=1930 L, 1045=129 1. C. 236. 

2. .\ treasurer of the Co-operatjve Credit Society satisfied a decree against him hy 

a deposit entry in /arour of his creditors. Held, rhat the fraudulent action o* 
decree holder did not earmark the money and nothing was misapproprii ^ 
1934 L. S43. 

3. A supervisor cf a society debited Ks. 2 as the pay of a sweeper noman hy t.iJ.ing j 
impression of his nephew' and certified it to he that of the jnveeper and 

the amount himself. Held, heivas guilty under Ss. 403, 467 .ind 477»A.17J - 

3(i«3&Cr. L.J. 522, 1932 B. 545=56 11. 488 and Cr. Appeal No- 523of5^J‘^ 

Kef. 

4 ( biiffTian of Co-oj>erjfivte yvjciety is riOt a pahhc servant. 36 JJofn, i.. 1131- 

24. By President, Municipal Committee. 

A Pfe*‘3e?:! cl Munscipaliiy purchasing soire arlieles for the Municipabty ®"d 
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hroVfrxc** from vcinfor i« not puilty under S. 409, Cr. P. C. 4 R. 123 = 97 I. C. 64, 
25. By Public servant. S. 409, I. I’. C. ,Sc<J““27. 

1. IntentioT to restore nmey nes.itircs dishonesty. 39 I*. L. R. 1902. 

2. .\ public s'rr.int entrusted with money for building purposes obtains material gratis 

and appropriates the price of material is piiilty. 1925 P. 414 = 4 P. 488 = 86 
I. L. J.811. 

3. Mere retention of ninncv hv a Rerenue Patel in the absence of dishone sty is no ofTence. 

10 n. 256, 127 I. C. 237, 1930 M. 507, 1930 P. 209=31 Cr. L. J. 249. 

4. Police constable entrusted willi protection of money by a traveller, is guilty if he 
misappropriates. 24 P. R. 1876 Cr. 

5. Commission paid to Vice-President for ordering goods for Miinicip.ality is no oflence 
under S. 409, for there is no trust. 1926 R. 171 =4 R. 123 = 97 I. C. 64. 

6. Parcel clerk dcn> mg receipt of money for V. P. article and making false entry in 
Register is piiilty under S. 409. But the postmaster initialling the same is not. 1926 
P. 299=94 /. C. 355 = 5 P. 578=27 Cr. L. J. 611. 

7. Non-pa\mcnt of money collected by an Amin for a long time amounts to misappro- 
priation. 1925 M. 727 = 95 I. C. 943 = 27 Cr. L. J. 863. 

8. If a public servant does not include money received by him in the C.ish Register and 
does not hand over monev to the successor is guilty under S. 409. 1926 O. 398 = 94 
1. C, 205 = 27 Cr. L. J. 589. 

9. Postmaster handing over V. P. letter without getting pajment and then altering 
.account after 4 days IS guilty under Ss. 409 and 447 (n). 1927 M. 626=102 I. C. 
483=23 Cr. L. J. 552=50 M, 462. 

10. Government servant failing to remit money in tre.asury, no proof of personal advant- 
age. No offence without dishonest intention. 1923 B. 205=111 I. C, 730 = 29 
Cr. L. J. 922, 

11. If property under the control of public servant disappears and Ins conspiracy is proved, 
conviction is legal. 1925 O. 469=26 Cr. L. ]. 1217. 

12. If a public servant does not hand over to his successor money in bis hands due to 
Government, .as shown in Register that IS a strong priwm /itci'c proof of embezzle- 
ment. 23 L. W. 718, 1926 O. 398 = 27 Cr. L. J. 598. 

13. A head constable finding stolen properly entered into an agreement with the accused 
and entered the case as untraceable. Held, he was guilty under S. 409 1935 N 
139 = 36 Cr. L. J. 867, 1931 R. 294. 37 M. 55 and 39 M. 781 Ref. 

14. Breach of regulation by superior officer is no defence m a charge of breach of trust 
by public servant. 1934 L. 677. 1923 A. 480 Rel. on. 

15. Accused was in charge of goods. Shortage in goods and falsification of account was 
proved. Held, he was guilty. 1933 A. 356 = 55 A. 426. 

16. Court will not be strict in matter of bail m case under 5.409, though punishable 
with transportation. 1933 B. 492. 

17. The mere act or intention to deprive the master of his property for sometime is the 

gist of offence. 1936 P, 350, 1930 P. 209 ; 1925 L, 411 Ref. 8 Bom. L. R. 951 Foil. 

18. A Sanitarj’ Inspector appropriating sale proceeds of unauthorised sale of night soil 
is guilty under S. 409. 45 A. 261 = 1923 A, 480. 

19. A public servant omitting to enter receipt of money in the office account is guilty. 
1926 O. 398= 27 Cr. L. J. 589. 

20. Accused can be convicted under S. 409 on proof of deficiency in account. 18 A. 1 16. 

21. It IS not necessary to prove in what manner monev was misappropriated. 1934 'C 
• 522 = 35 Cr. L. J. 1279=151 I. C. 22. 

22. A chairman of Co-operative Credit Society is not a public servant. 36 Bom. L. R. 1133. 

23. Manager, Court of Wards, cannot be prosecuted without the sanction of Court of 

Wards. 1931 P. 86 = 32 Cr. L. J. 555. v-wwi oi 

24. It is not open to accused to put a defence that the prosecution have failed to prove 
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Bj-Sapurddar rej!ardinB atlnchcd property. 

Where.T S.ipimW.nr n.aactilnwcti nitli properly .all.ariir.l in .exrciilioa anddiiinol 
proditM itjit the lime of leilc and er.trfed aotiee, tie iva. not ituiity tinier S.fOd. 
4/ 1. C. 6/5. 


A dcl«hcr.ite rcfosnl to jirothice the properly alt.ichH nnd Riven to him for 
ciiMoifv aJnoun^^ lo repudmtiou of trust ami he »s RtjjJu- under S. 404. 1935 L. 3t« 
15_ l.C. 5l3«3t> Cr. I.. J. 119. 47 1. C 875~ l‘> Cr. U.}.97y HeL 

if there iR no rcfHR.il but the Sapurdd.ir simply evaded per\*)cc, lie jr not euilty nnder 
S. 400. 47 I. C. 675= 19 Cr. L. J. 975. 

Xl’herc altachcd property cmruRtetl to a custodi.ni, the mere cvi-^tencc of sapurd- 
unma of a r.iipulatjon {h.it on f.idure to ptmlucc the property he will lie JbbJe lopay 
n si.nte<l si»» ;i<; price does not neces«.-tnly ah<oh'e htni from criniin.il h.ihduj' for 
mifappropnatiou. 48 A. 288= 1926 A. 302 = 27 Cr. L. j. 297 = 92 I.C. 585. 

Where the S.ipurdd.ir brought the c.ittle to IVthsd .’ind u.is udlfnig to produce them, 
he vi-as not gudfv. 1933 L. 235 <!>, 19 Cr. L. J. 975=47 f. C. 875. 

By Servant or CJerh, S. 408, I. P. C. 

Where n rlcrU in the ’scia'iceof an estate is aiUhonsed to receive money on its behalf 
and to p.ny in the 'lVfa.snry. and is mi.snpproprjnlinn by him, he is guilty. 5S I. C. 82+' 
\Vatcr>ta.\ Inspector mis.appropnaitng water for hi.s own use and for his tenants is 
giiiUy of offence under S. 40S. 35 A, 361. 

Person emplojed by a Station Master to m.irk and Itxad goods and paid out of allow- 
ance b\ the Coinp.any is not guilty under S. 40S if he recovers an overcharge sin® 
misapproprmtes jf, 40 A. 565=47 I. C. 367. 

A servant of the 1‘trm getting money from the Manager on the pretence that it is 
required for coohes is guilty under i>,408 if he misappropriates it. 13 1. C. lOS, 
Uetention of tnone> by sera*ant or clerk for 15 months throws doubt on his boita fitfitft 
though It IS not conclusive evidence of m«s.nppropriation. 40 I. C. 303. 

A person working on commission as a sen-ant. 51 J. C. 673=20 Cr. L. J. 513‘ 

A servant cannot m order to defraud ham set up hje.ach of his master's regulations in 
his own favour. 1923 A» 480=76 1. C. 971 =25 Cr. L. J. 299, 

Postmaster paying less than due under cash certificate and appropriating the balance 
is guilty under S. 409. 1. P. C. 42 A. 204-55 3. C. 476, 10 B. 256 N. F. 

A booking cletl; received in excess .and did not credit it to Railway. Held not guilty. 
1923 L. 295 (l)=75 1. C. 79=24 Cr. L. J, 879. 40 A. 565. 

A Railway Claim Inspector selling goods to a claimant and not crediting it to RailnMy 
IS guilty under S. 403 and not S, 408. 99 I. C. 593. 

Servant failing to apply the sum, entrusted to hnn bj- the master, .as directed, is guiHy 
under S. 408. 1928 B. 557, 3 J4 3. C. 399. 

If a servant fails to return the property or account for it or gives a false account, he 
is guilty. 1925 R. 47=2 R. 476=26 Cr. C. J. 267. 

A tonga driver used to pay the daily earning to the master every day but drove the 
-Fonga 40 miles away to deprive him of It, IS guilty under S. 408. 1925 L.4U*®^ 

3. C. 463=6 L. 257, 

Presumption of criminal misappropriation can be raised against a servant failing 
properly accountfor money under Ss. 306/114, I. E. Act. 3925 R. 47=84 I. C. 33), 

A servant was authorised to receive money for liis employer .and to account to him the 
same evening- He received three sums on three different days but neither .acMUntCQ 
for nor paid them over. Held, he was guilty although he never denied receipt of 
them, 5 P. 578= 1926 P. Cr. L. J. 611 = 94 1. C. 355. 

It IS not necess.ary that money should be followed in the hands of the serva^ or to 
prove where he spent it. Mere fcuHng to pay to master or to his account is sufficient. 
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136 I. C. 810 = 33 Cr. L. J. 343=1932 0. 145=9 O. \V. N. 216. 

17. Retention of money b}' servant »n lieu of his pay is not punishab’e as he is entitled 
to do so under S. 221, Contract Act. 1935 A. 932. 

18. If a Railway servant tovhom a tvater proof is supplied pawns it, he is guilty 
under S. 408. 1934 R. 41=35 Cr. L.J. 788, 6 L. B. R. 62 Dist. 

19. A working partner with no contribution in partnership business is clerk or servant 
within S. 408, I. P. C., and can be guilty of misappropriation. 1934 Sind 22, 1932 
B. 57 Rel. on, 35 C. 1108, 1933 C. 582, 13 Beng. L. R. 307 Ref. 

20. Proof of non-p.ayment of monej’ collected must be given by prosecution. 1934 C. 425 

= 35 Cr. L. J. 715. 

21. If an emplojeevhen leaving service submits his account but withdraws certain 
amount due to him for securitj, he is not guiltv, though his act was not legal. 
1936 C. 520. 

22. When a master entrusts servant with mnne^ for the payment of an open account 
which had not been checked and servant accepts a present and the transaction 
amounts to taxation of the bill, it is a crnninal breach of trust. But where the 
master has himsetf settled the account the servant is not liable for accepting the 
present. 8 A. 1 20. 

23. If the court is not able to come to finding as to the definite sum misappropriated, 
conviction under S. 408 is improper. 1925 C. 260 = 26 Cr. L. J. 533. 

24. If a Railwaj servant pawns his uniforms, he is gmltv under S. 408. P31R, 41 = 
35 Cr, L. J, 788 (2). 

25. A supetvisor of a societj debited Rs. 2 as the pav of a sweeper and got the thumb* 
impression of his nephew against the debit enirv Held, he was guilt). 36 Bom. 
L. R. 1120. 

28. By Stakc'holder. 

A st.ake-holder who mivippropriates to his o%%n use stake* deposited with him for n 
wager, is guilt\ of criminal breach of tru'l. 3 U. B. R. 3)6, 10 Bur. L, R. 349, 
1927 N. 225=38 Cr. L J. 506. Cout. 1937 M. 435‘ 38 Cr. L. J. 381. 

29. By Trustee. 

A manager of a temple, appointed l»\ the committee i« a iru'tee of the temple property 
and IS guilt\ under S 409 if he ons-ippropriates it. 1 Weir 433, (> M L. J. 14. 

30. By Wife. 

A woman has a joint possession of her liuslmnd** propert.i and cannot Ik* giiilti rf 
cnmiml breach of trust for disposing it in .am w.-iv (lf«64) Weir (in! Rdition) 366. 

31. Charge. Ss. ijj ( j). 234. Cr P C. 

1. The charge should «pecif> the gross «:uni m respect of which the nFrnrr iscntn- 
nutted, without specifiing p.sniruKr items or exact dates. The dates l-.t\\ren whirfi 
the offence is coiiimitted should Iw specified, i>rorided the tune mrluded I-*!? een tlie 
first and the l.ist item does not exceed one >ear. 17 \ 153. 1^ .\. Mr. 

2. If the accused is ch.arged with misappropriating an aggreg.ate sum. the mere f.act tl- it 

the Items composing such .aggregate rum within a not exceeding m e jraror 

more th.an three in numlier. wil not render the charge illegal. 24 A. 254, 
1927 C. 40^^, 

3. If the charge not onh specifies the grrxs sum but also s^ts ixit iteris co*n.'ioM*ig such 
gro'-s sum. the ch.arge is not defective rather it i» faavural le to acn.*'-t!. 1‘'36 (‘.717. 

4. Accused w. as emploaed to receive from hi« master chetji-^s in rf eertain 

amounts due on bills. He had tocashthrse ehejues and ja' the »t:**i o-^t rf it. 
He was charged with criminal breaeh of trust m resp^t rf sp«*ift^ sum rfronea 
during .a cen.ain period. Held, that the cljirge wasirgil. 33 B.lP'“192s B. 557. 

5. Charge mas relate to pro's fu***. art thepros-ri.* on mu': d*c;de «Ut a-^/vj*;* t.'-ry 

are prepare.! to prove. To convict him d«*f:*: te a.'-s r -tt Ik- to a'-cut^ 

42 A. 521 
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m7p^C 7 **' *** ‘n tf ' **• tf'-^ tf Tiliatti 

/. A comortjon fm rruiunillv itije^pjifoprj.ttfffir *S <li(T''r»‘r.! <tm)« .iniftKntin? to 
K<,Pl-^0 Mnrr;, tl,,. n{,«f \tt,:u^t tJiUjwKiry ?V.Vfafin'>{ t'pWrf. 

19’3A.-|SJ* K r, #,5^- -25 Cf. K. J. 

8. Onr rhnrfrr v\.t< fMrjjfn) \;ith tfr-irif (o /our 'lurnfl of nion^v ^niif fo hire hocn enj- 

wrrfrtl. Utr ^!ncl*^fr.^{^ fr*r»vicifij th** {){i( <*'ntrnc«‘ for each eri' 

f'C7?lrnirnt nnd «Iiro«”fr,| that <*‘ntrn<*o «hotiM nm rnriru-ffnlfy. Uehl that there 
Wit*? nn nii'sjnjiidrr of rh.irrr^ nm) tho •■#‘Cjtrrj'*rtnfr inv’il»!,jt did not r"- 

jmlirr thr nfro-^d lo rrmlrr th** fonvii-tinn fj.jfdf tn <ri nt!<fc. 193QA. L.J. 
IU0=l<J3l A. :>u. 

9. Acc«<c<1 na'^ rlnr^trd i^u ihrrf cmint<. ^‘a'•!> rnutit flp^cirtr.l the ^ttm misappropn* 
rated on n pntttcufar ef.tv hut tti twn of three «•,»<»*<, t!ie letal conii'itcd of three 
separate itcnii tn e.arh insJnner. ffoM. that ch.tri'c rtot rlefectir** under S. J34. 
27 A. h‘». 

10. A Rinple charge uith to three <t»«s K not itfa-al. 3JC, 10S5. 

n. Accused n.ts ch.irprd for cotnnuttmf: hrr.ich of tru'tt tu respect of sorrje ricedshtt 
nl the trml he waR ro'iejctrd of emlierrhup not the deed « but tlie amount obtained 
!iy denhnp u-ith tho-re tlec<U. fleW, that conviction oxas Ivirl. 1- C. \V,S.S77, 
41 C. 844. 

12. Cftminal breach of trust m fe>;»ect of three <te«)« of eollecffon tares natWff one year 
constitute smjjle ttcni of Municipal propcrlj .and chnrpc m respect of gTo« sam w 
sufRcicnt. 1934 1*. JS2- HS 1. C. 990, C/^tre /.uto ifKCussL'ilK 
33. A joinder of charpcR under Ss. 409 ami 4r7-A for three dinerent items is not covered 
by Ss, 234-i35, Cr. 1*. C. It is .i» dlcpalitx viti.itmp trial. 1933 N. 327 *'34 Cr. L. J» 
673. 44 A. 540*- 19 « 214. 39 A. 219. 49 11. S92‘-- 1925 B. 1 10, SO M. 3ZS, 41 C, 

722 Uel. on, 1925 M. 090^49 M. 74 Jbst. 

14. Accused cannot be convicted regarding indefinite sum. 42 .\. 522. 

15. If the charges doe not mention ex-cn approvim.itely the dates belu een which th* 
misappropriation xx-as committed, hut onfy refers to <late when it xx.as dtscoveredf ' 

IS had for vagueness. 193b B. 379, 

32. Civil Dispute. 

1. It IS not for criminal courts to usurp the functions of Cml Courts, in 

goods from persons who did not sell .according to instructions. 65 7. C. 30D»9 
I, C, 501. or denied receipt of poexfs. 1924M. 516“72 1. C. 172, J924 C. 893*=*- 
I. C. 131, 1930 P. 221 = 125 I. C. 513 = 31 Cr. L. J. 802, 55 I. C. 469. 

2. ‘ Advance from .a firm on pranote for buying paddy for it does not come under S. 406- 

14 I. C. 653. 

3. Penal Code cannot be altered by agreement of parties to make S. 405 applicable to a 
transaction, which rs really a loan. 24 1. C, 332. 

4. A Criminal Court should not investigate whether a transaction is fc^jinini or not. 

2924 C. 908^81 I. C. 829=«25 Cr. 1.. J. 1053. 

5. When right to property is disputed and claimed by third person, S. 406 does not 
apply. 28 C. 362. 

6. Where a charge of criminal breach of trust is made against a general agent of 
a trader with general authority to expend the moneys, the cases must be mf® 
■which it is su/Rcienl to charge a net balance having been misappropriated. The u 
of criminal court to litigate a civil claim must be condemned. 42 A. 522. 

7. An agreement between prosecutor and accused that money embezzled shonid he 
refunded, is no bar to presccution. (1886) 1 Weir 462, (1883) 1 Weir 465. 

8. Returning deposit to depositor's brother is One of civil liability. 1929 Sind i 19-^ 

Cr. L. J.73S==I17 I. C. 157. 

9. The fact that during trial a civil suit has been filed by another to 

Claimed is a complete answer to charge of cnmical breach of trust. 28 C. 36.^. 



Brctrdi of trust^lcontd.) 

10. Accused purclia<!ed gramophone On instalment basis. Held, that mere non-payment 
of instalment and non-production of machine cannot be considered as criminal 
ofTence. 1936 C. 674. 

33. Complaint of — 

1. A complaint under S. 406 is barred by prerious order of discharge, although irregu- 
lar. 33 P. U. 1894 Cr. Dissented from in 10 P. R. 1911 Cr. {F. B.) 

2. Complainant cannot be allowed to resurrect a case under S, 408 dropped long ago. 

1926 L. 213 = 96 I. C. 388 = 27 Cr. L. J.432. 

3. A Criminal Court cannot talce cognizance of a complaint against an administrator 
appointed under Probate Act Tvitbout, the sanction of the High Court. 1921 
C. 431 =60 I. C. 791. 

4. Complaint after considerable dela\ should not be proceeded with. 1926 L. 213 = 
27 Cr. L. J. 932. 

34. Debt or trust. 

1. On a charge of criminal breach of trust accused pleaded that the amount claimed 

by tlie complaint was due to them as debt but haring sustained losses in business 
they were unable to paj, held not guilty. 32 P. R. 1901, 95 P, R. 1885. 

2. The accused agreed to use the complainant's inoner advanced to him for solely bu)’- 

ing paddy. He also signed a demand promissorj note for the amount of advance. 
.-Vccused failed to carry out the arrangement. Held, he was not guilty, as there 
was no trust but a loan. 6 B. L. R. 46*— 62, 7 L. B. K. 16, 14 I. C. 653. 

35. Delay in remittance. 

1. Mere delay m remittance to the treasury when there is no particular obligation 
to pay It at a certain date does not amount to criminal breach of trust. 1930 M. 
507=58 M. L, J. 649=127 I. C. 238 = 31 Cr. L. J. 1198, 20 Cr. L. J. 90. 

2. If there is delay in remittance to the treasury there is a great dereliction of duty 
in not seeing that rules are not observed. But, for the ofTence under S. 409 it 
should be proved that accused had the intention of wrongfully keeping the Govern- 
ment money. 1928 B. 205=111 I. C. 730 = 29 Cr. L. J. 922, 11 P. R. 1908 Cr., 
12 M. 49. 

3. Mere delav in making remittance to head ofTtce is not conversion to one’s use. 
106 r. C. 862. 1934 C. 532. 

4. Retention for a sufficient long period raises presumption of dishonest intention. 35 
Cr. L. J 1279=1934 C. 532, 41 C. 844 and 1925 C. 613 Rel. 

36. Disputed or bona fide claim. 

1. The accused ^^as empio) ed by the complainant’s 6rm to sell paddi , who alleged that 
accused witliheld some money. There was dispute about the number of bags and 
some other person brought a suit for the recovery of price of some of those bags. 
Held, that accused was not guiltj. 28 C. 362 

2. W'here the accused still retains property and has some claim to it, even it turns out 
not to be sustainable in Uw, there IS no offence, unless it is merely a pretence and 
not botia fide. 28 C. \V. N. 831 = 1924 C. 908 = 81 I. C. 829. 

3. Accused setting up claim to properly entrusted to them are guilt> under S. 406, 29 

I. C. 671 = 16 Cr. L. J. 543. 

37. Dominion over property. 

1, * If an accused m charge of distribution of water from Municip.al water-tax, mis. 

appropriates water for his own use, without pa>ing anj tax and without giving 
information to his employers, he is guilts under S. 406, as he had ** dominion over “ 
it. 14 Cr. L. J. 415 = 20 I. C. 239. 

2. The accused hypothecated to the complainant all his claims as contractor in respect 
of work done and nuterials supplied to the Executive Engineer and undertook to 
m-ike over all cheques to him. In violation of this written contract, he cashed two 
cheques and misappropriated the sum. Held, he was guilty under S. 406. (1908) 
U. B. R. 13 (P. C.) 
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3. If a mortgagor tn possession makes wilful default and causes the property to be soli 
purchases it bcwmi, be is guilty under S. 406, 

Uooo) 3 W. U. 230 (Cr). 

38. Entrusfment. Sec — 3. 

39. Essential and Evidence. 

3. In the absence of evidence of misappropnation, conviction is inegal. 1929 P. 506 
« 117 I. C, 632= 30 Cr. L. J. 812 , 

2. Prosecutton is not bound to prove mode of misappropriation. 30 I. C. 649, 1930 P. 
209=121 I. C. 321 =31 Cr. L. J. 249. 

3. In case of substitution of %vorthlcss property for valuable one, it must be proved that 
packages contained valuable property. 1925 C. 501=86 I. C. 33=25 Cr. L. j.662. 

4. Finding as to definite sum traced to accused is necessary. 1925 C. 260=83 I. C. 372. 

5. When offence under S. 408 ts committed in respect of several items the Jury should 
be asked to give a general verdict. 1930 C. 717 = 129 I. C. 359=32 Cr. L. J. 321. 

6. Were wrong entries in books of account cannot he basis of conrictron. 39301.. 403 
= 129 1.0.298, 1930 0.324=126 I. C. 684=31 Cr. L. I- lOSl. 

7. Failure to account for money is a mere piece of evidence and is not conclusive. 1930 
P. 209=121 I. C. 321 = 31 Cr. L. J. 2f9. 

8. Evidence of defalcation pnor or subsequent, Is admissible to prove criminal intent as 
also to anticipate the defence of non-esistence of such intent. 97 I. C. 304I*'!?-’ 
Sind 28 = 27 Cr. L. J. 1217 = 21 S. L. R. 55. 

9. Loss to principal or some other person IS not an ingredient of offence. 32 Ban. 

L. R. 1195 = 1930 B. 490=129 I. C. 385. 

10. In R case of misappropriation, it is generally impossible for the pros^utJon to 
money m the hands of the accused or to prove that he spent money in a particuw 
manner. The prosecution must stop when it is proved that the accused has received 
the money, has acknowledged the receipt and has failed to pay it to his master or 
show in his master's accounts. 1932 O. 145, 3936 P. 350=15 P. 108. 

11, If ornaments are given to goldsmith for melting and he does not return the melted 
gold, he IS guilty. But if property in ornaments passes to him, he is not guilty. 
1936 A. 691. 

32. Fraud or deceit is no ingredient of the offence. 1936 P. 350=15 P. lOS. 

13. Loss IS no ingredient of the offence, 1930 B. 490, 46 B. 641, 9 Ti. 338. 

H. Evidence as to history and dealings between accused and owner is reletmnt undrt 
S. 14, Evidence Act, and the dishonest intention can be deduced from it- 19.6 

350= 15 P. 108. 

15. Criminal breach of trust can be comnrifted in respect of property obtained by 

ing. J936 M. 1=37 Cr. L. J. H2; 1923 W. 597 and 13 Cr. L. J, 15 Rel on. 

M. 353 = 37 Cr. L J. 637. 

16. Transfer of certain .amount from another’s account to one's own is enough to con 

stitute the offence. 1926 L. 385=27 Cr. L. J, 1383. 

40. Explanation by accused. 

I. If the accused gives credible .and probable account of the disappearance of 

he need not show what exactly has become of Jt, 1934 R. 42=35 Cr. L. J. ^ 
o If the .account given by accused is false and incredible, he is guilty. 1025 K- 
= 26 Cr, L. J. 267 = 2 R. 4-76. 

3. Merely because accused makes use o-f false testimony or makes f.abe rlefencr. he 
not deprived of presumption of innocence. 1934 Smd 22. 

41. Failure to account. 

3. Jf ii pr/>/>er}v js enirustcj tora servarjt, it is bis duty to give a true account 
he doc< with it. U he fails to return the pTor>e7ty or to account rrr gives an a 
which tx shorn n to be false, »l »» a reasonable inference that he ba^ crimina y 

oppruprtated u. 1925 K. 47 = .^ Cr. L. j. 267 = 2 R, 476, 22 C, 313. 
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2. Failure to account or giving false nccount for money is a mere piece of evidence and 
is not conclusive. 1930 P. 209=31 Cr. L. J. 249, 1926 M. 535, 9 A. 666. 

3. The position of a shroff of a Battery with reference to the custody of Oovernment 
money entrusted to him being that of a cashier, hts failure to produce the entire 
amount of balance of cash entrusted to him amounts to criminal breach of trust. 19 
P. R. 190S Cr. 

4. It was the duty of the servants authorised to receive money for hts employer to 
account for and pay over the same evening. H6 received moneys on three different 
days but neither accounted for nor paid them over. Held, he was guilty. 5 P. 578. 

5. If a public serrant does not hand over to his successor the money in his hands due to 
Government as shown in the Register, it is a prttna facte evidence of embezzlement. 
1 Luck. 345, 23 L. \V. 718. 

6. A conviction for criminal breach of trust with regard to deficiency of running account 
can be had according to the amendment of S. 222 (2), Cr. P. C. 136 I. C. 810 = 33 
Cr. L. J. 343, 29 C. W, N. 54. 

7. The mere failure to account at a place is not the same thing as dishonestly using or 
disposing of money at that place and the offence cannot be tried there. 1931 C. 521 
= 133 I. C, 703, 134 I. C. 929=32 Cr. L. J. 1249. See 134 I. C. 433. 

8. In case of non-accounting, failure to account may itself be taken as evidence of inten- 
tion to misappropriate and the place where account is to be rendered gives jurisdiction. 
1934 C. 392=35 Cr. L. J. 734. 1925 C. 613 Evpl. 

9. If the prosecution proves receipt of monev by accused and entrustment, it is for the 
accused to prove his defence. 1934 C. 532=35 Cr. L. J. 1279. 

10. Retention for sufficient long time may justify presumption of dishonest intention. 
1934 C. 532 = 35 Cr. L. J. 1279. 

11. Complainant called upon accused to produce certain documents who evaded. He 
produced them at the time of cross-examination of complainant. Held, cross-examina- 
tion could not be refused. 1933 C. 65 = 60 C. 341. 

12. Where the master was in debt to servant fora sum exceeding Rs. 300, mere failure 
of servant to give account of Rs. 32 is not dishonest. 3 I. C. 285. 

42. Hire-purchase agreement. 

1. If a person gets an article under hire-purchase agreement and subsequently sells it 
without making payments m full to the person from whom he hired it, he is guiUv 

under S. 406, 7 B. L. T. 222, 45 A. 588, 24 I. C. 161, 30 I. C. 649, 51 C. 796. ’ 

2. The accused hired a motor car of the coroplimant under a hire-purchase sj-stem, 
which provided that until car was fully paid for by the accused, the car was to 
remain the absolute property’ of the company and he agreed during hiring not to 
“ assign, underlet or part with possession ” of the car m any way. He pledged it to 
three different, persons. Held, he was guilty. 17 Bom. L. R. 670=30 I. C. 649. 

3. Accused got car under hire-purchase system. The complainant brought a suit for 
the recovery of price still remaining due under the agreement and got a decree. In 
contravention of original hire-purchase agr^ment accused sold the car after the 
decree. Held, that he was not guilty under S. 406. 18 Cr. L. J. 728 = 40 I. C. 728. 

4. Accused got a lorr> under hire-purchase agreement, that he would be “ hirer ” and 
would not deal with it unless he paid all the instalments. In contravention of this 
agreement he sold the lorry before the instalments were paid, he was guilty of 
criminal breach of trust. 45 A. 588=1923 A, 598. 

5. If a purchaser of lorry commits default in payment of instalment under the hire- 
purchase agreement, the Vendor Company has right to recover possession through 
court and not by force. 1934 0. 108=35 Cr, L. J. 740= 148 I. C. 696, 15 Cr. L. J 
232, 1923 P. 124 and 1924 P. 143 Relon. 

6. If purchaser is given option to terminate contract of hire by paying hire due on such 
d.ate and returning goods the transaction is not out and out sale. 1934 O. 133 = l48 
1. C. 793. 1925 B. 18=49 B. 172 and 54 B. 381 Ref. 

7. Owner forcibly took possession of the lorry from the purchaser on hire-purchase 
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43. 


system, for breach of contract. Purchaser asked for search warrant and made a 
complamt. Held, that the Magistrate s order returning lorry to purchaser is legal, 
although he dismissed the comphunt^ 1933 C, 149=34 Cr. L. J. 676. 1931 C. 455 
= 132 I. C. 902 Dist. 


Accused purchased gramophone on instalment system but failed to pav monthlv instal- 
ment and to produce the machine. Held, it was only a civil dispute, 1936 C, 6/4. 
Intention. 


1 . 

2. 

3. 

4. 

5. 


44. 


1 . 


45. 

1 . 


4. 


S. 

o. 

}a 


It js the intention which is essential and not the loss or gain that is actually caused. 
3S M. 639, 30 P. R. 1879, 9 A. 666, 1923 R. 209 = 74 I. C. 74 = 1 R. 56, 1923 L. 
487, 52 I. C. 480 = 20 Cr. L. J. 654, 

Criminal intent at the time of receipt of money is not essential. 22 i\l. L. ]. Ji2. 
Misappropriation may be committed hy some mental act, which should be prored by 
an overt act. 36 P. R, 1887. 

Intention to pay back money negatives dishonesty, 39 P. L. R. 1902. 

The criminal intention m a chaiTge under S. 409 is a matter of inleretice from proved 
facts. 87 I. C. 962. 

Intention can be deduced from historj* and dealings between parties. 1936 P. 350. 
The section does not include an intention to appropriate at future date, 193+ L. 8+3. 
Intention to deprive owner of the use of property for some time and secure use of it 
for One's own benefit for a time IS sufficient. 3936 P. 350=15 P. lOS, 8 Bom. 
L. R. 951 Foil, 


Joint Trial under S, 406 and S. 477*A. I. P. C. 

It IS illegal to try a person on a charge which alleges three distinct acts of criminal 
breach of trust and three distinct acts of falsification of account though in respect ot 
the same items. 49 B. 892, 30 M. 328, 41 C. 722, 32 J). 221 Dist. 

Joinder of charges under S. 408 and S. 477*A. (falsification of account to conceal the 
dedication) vitiates the trial. 44 A. 540, 32 A. 219. 1931 P. 349. 


Jurisdiction. S. ISI (2), Cr. P. C. 

Complainant a resident of “A” appointed agent to sell goods at *‘D” who mi'iappW* 
printed sale proceeds. Court of -\ has no jurisdiction. 39 M. 576, 192+ I*. 663. 


If there IS a contract to render account at a place, the offence under S. 406 JS com- 
muted at that place. 1925 C. 613=86 I. C, 213=26 Cr. L. J. 725,47 I. C. 92. 1922 
C. 46 (1) = 71 U C. 241. 1926 L. 119=96 I. C. 212=27 Cr. L. J. 900. 

Accused w.'is agent .at Calcutta of a firm carrying on bus/ness .at Ahmndalmd. *1 he 

offence under S. 409 IS cognizable bv Calcutta Courts only. 192+ C. 893— 82 I. • 
131. Cofit. 19 A. ni, 26 C. W. N, 375. 

Jt would not give jurisdiction to BriUsh Courts mereb because the offence is commit 
led m the course of journey. 52 M. 61 = 192S M. 1 1 36. 


Jurisdiction of Jfagistrate m a case of ermimaj breach of trust is, where bahmcr is 
payable. 2 P. R. 1902 Cr. 

The offence is triable where dishonest use or dispos.'tl took place and not w-here 
ensued tn the complain.ant, 4+ C- 914 I. R. 56, 7+ I, C. 74, 1925 C. 613, 23 Cr. 

J. 7+3, 1925 C. 107, 40 1. C. 293. 86 1. C. 213. 38 M. 639, Coni. 35 A. 29. +6 
6+1. 32 A. 397. 2 P. R- 1902. 2+ V. H. 1901, ' 

77 J, C. 490, 1922 C. 46. 9 R. 338. 


19 A. 111. 33 M. 779, I92t A- f4>3- 


Scra-ant emberzled money at Kurki. Only Rorki Court h.ad juris/fiction. 22 * 

1915 Cr. .. 

S 179 does not apply to question of jurrsdietion for offences of cnmifta! breach o 
Vax<.t. S3 1. C. 696. J92* U fA3. 9 K. 33S. 

Tl-e offejire mav l*e inquired into either where the offence was rommilted or 
conieqernce cr.s«-d. I9J6 +66=96 f. C. 63^ 1925 C. 107. Cont. 30 .M. 5/6. 

■J/- Li/wrr >.-5 ytrisJ/ctJon ihe property was tree: led or rctamec! has jurjidicrioa. 

51 b lOl 
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11 . 

12 . 

13. 

14. 

15. 


18. 

19. 


21 . 


The arciised hired a cycle at Poona for 6 hours but instead of returning it he took it 
away be 5 cola and deposited it \vith D. as security for advance of Rs. 6. Held, that 
Poona Magistrate had jurisdiction. 51 B. 101~1927 B. 38=28 Cr. L. J. 44. 

Where the money ^\'as received in Calcutta and mis.ippropnatlon took place there, 
only Calcutta Court had jurisdiction. 77 I. C. 425=1924 C. 107=25 Cr. L. J. 377. 
The complainant carrj ing on business at Ljallpur employed accused his agent to sell 
goods at Karachi. The agent w.as to send the sale proceeds and accounts to Lyallpur. 
Held, that Lyallpur Court had no jurisdiction to entertain a complaint under S 408 
1924 L. 663=77 I. C. 490. See 1925 C. 613, 1926 L. 119=96 I. C. 212. 

One of the consequences of criminal breach of trust, if committed by an agent, would 
be the loss to the person to whom the property belonged and therefore the Court where 
loss occurred has jurisdiction to try the case. 46 B. 641. Cout. 74 I. C. 74. 

In case of criminal breach of trust by carrier, the Magistrate m whose jurisdiction the 
goods are to be delivered has jurisdiction. 52 M. 61 = 1928 M. 1136. 

Accused can be tried at a place where the money which is the subject matter of the 
offence was received by him. 1932 A. 26 = 135 I. C. 228 = 33 Cr. L. J. 127. 

The mere failure to account at a place does not give jurisdiction to the Court of that 
place. 1931 C. 521, 133 I. C. 703. 134 I. C. 929. Seu 134 I. C. 433. 


Accused acknowledged the receipt of Railway receipt but failed to send money 
Held, that the Court within whose jurisdiction accused resided had mrisdiction’ 
1932 A. 367 = 1932 A, L. j. 269=139 I. C. 159=33 Cr. L. J. 711. 


Accused were entrusted with ghee in Kashmir for conveyance to Rawalpindi They 
must be given the benefit of doubt if it is doubtful whether the offence was commit 
ted in British India or outside. 1923 L. 487 =24 Cr. L. J. 579. commir 

Residence of complainant or one who suffers wrongful loss does not determine luris. 
diction. 1934 A. 127 = 35 Cr. L. J. 934, 1921 A. 12=60 I. C. 996 Dist. 


Complainant, a resident of Jhansi, opened a brancli at Calcutta. Accused was in 
charge of Calcutta Branch and had to submit accounts at Jhansi. Held Jhansi 
Courts cannot entertain complaint under S. 406. 1934 A. 127=»35 Cr It q?j. 
= 149 I. C. 402, 34 A. 487 Rel. on. •'* 


Accused manager at Dehra Dun of Tea Estate belonged to a State. Amounts were 
received and accounts maintained at Dehra Dun. Held, that offence was committed 
there and the extradition warrant was illegal. 1934 A. 148 = 35 Cr. L. J. 1296 

Non accounting is itself an oflence. Place of accounting is the place of offenr*. 
1934 C.392 = 35 Cr. L.J. 734, 1925 C. 613 Expl. P«ace ot oJlence. 

Accused received money honestly at N. but misappropriated at R. Held he rnuM 
be tried at N. or R. 1933 L. 559 = 34 Cr. L. J. 902, ]9'?3 R 81=25 Cr 7 7 S7i 
wll ™ '• C. 901, 1926 L. no, 1925 C. 613 and 


26. It breach o( trust is committed at a branch office of firm, the Court at Head mirrte™ 
has jurisdiction. 35 A. 29. luaricrs 

46. Loss, See — 45. 


Loss IS no ingredient of the offence of criminal breach of trust. 32 Bom T T? itnc 
1930 B. 490 = 129 1. C. 385. 46 B. 641.9 R. 338. 

47. Marriage Brocage Contract. 


1. Where the parent of the girl are not seeking her welfare but 
otherwise ineligibk* in consideration of a benefit it is opposed 
not enforceable. 23 A. 495. 


give her to a hustand 
to public policy and is 


An agreement to pay money to the parent or guardian of a minor In 

K.c .U . . 

128P. R, 1889, HgIp’r’ 


his giving the minor m mamage is void as opposed to~pubhc*MjjW ?l 

"r 32 M. 185. 112 P, R. 1892, 128 P. 


B. 126, 15C. W. N.447, 
1880, 106 1. C. 603, 5 P. 646, 
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3. Agreement to pay money to a stranger, Inrcd to proeure ^rife for n min opp3«e:3 to 
public policy. 17 M. 9, 13 It. 131. 

4. Money paid for arranging for inarriagc can Iw* recovcrcfl if contract is not one cf 

brocage. 1^23 N'. 29fi — 74 I. C. 107. 

5. Agreement to pay money for persuading woman to marry person pacing is oppo'^d to 
public policy. 50 1. C. 551. 

48. Paying back embezzled money. 

1 Tbc mere fact that on account of ssbeer timidity or on account of desrre to ar^^ 

running the risk of disgrace of a criminal trwl and of dtsmissa!. the accused or - 
one on his behalf paid Ixick half of amount s.aid to V 

parson to whom it was due. does m t furnjsli any proof of guilt, allhough 

The crown has estabhsticd the guilt of the accused by the evidence of ' { 

witnesses, then such subsequent conduct may !« utihml as 
of the correctness of the conclusions as to the guilt of accused, drawn from pr . 
tion eridence. 1930 O. 324= 126 I. C. 684 = 31 Cr. L. J. lOSl. 

2. Intention to pay hack money negatives dishonesty. 39 1*. L- K. 1902. ^ _ 

3 Court should not .assume guilt if repay mentis made on demand. 1927 Smd = 

Cr.L.J-1217. 

49, Procedure. r, .m 

1. A magistrate cannot grant bail under S. 409. 1930 li. 335 Cotit. 19 - • 

2 Where a person receives money for the express purpose 

benefit in particular wav he is entrusted with money. A conviction i 
^ i".tV"of'’ri.->r,e s.n, if money mnde “P ^ 

number— on false pretences is not illegal. 22 M. I>. J. U- i- i-' 

3. There must be n definhe findmg of 3^ 

order «o form the hne.e of Ins convet, on. ““7'® 

3 p:::e:nr::na,nf„,rmnnyer,Conr. 0f_«^^ „o, he n-hhon. .neon. 

of trust. 1933 P. Tharce of cheating 


, }S conwci out 


4. A Foper v. g =2 Cr U J. 9*. • 


i— ..O- . 

S. 403. 1930 A. 449=31 Cr. L. J. ■- 


tSeT"Nv.N.9=2CrUj.94.' 


51. Scope. ,1,1, nroDcttv. 8 R. 13. 23 C. 372. 30 C. 75.3. 

1. S. 405 refers onlj to ^ „o„ey iv.ns receive.! by 

^cnt“-trn*nTerinS — ^ .00 I. C. 939= 1927 M. 423 = 5. M. U J- 

Cr. C. J. 3S1. ^ torlhenince of l.nifol object. Wl 

'■ ?:i.ro“’V9“'N”t’r=i aA. i. ^o. 
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52 . Sentence. 

1. A rn«tnn«lrr tootx V. 1*. and Kmluaj Receipt and fahificd the Repister. Sentence 
of nne %mr na*. .idrqtiale. 52 M. 534 *= M. 447 — 30 Cr. L. J. 92*5. 

2. \ ceverr pnni<lmient i« necc«’;.'in for mi<«appfoprjation of public inonej. 306 

I. C. 337. 

3. .\ 5.cntence of inipri«onnicnt is oMtpalorj under S.409. 1926 L. 350 = 94 I. C. 130. 

4. S. 6i I. 1’. C., docs not appl> to S. 406 and liencc in a sentence under S. 406 the 
Court cannot order tliat ttic rents and profits of the propert) of the accused should 
be forfeited to tlie (lorernmcnt, during; the pcriorl of his imprisonment. 29 A. 25. 

5. Magistrate, on com iction nitli regard to embezzlement of four sums of money, 
sentenced accused on all the four counts, although one charge T\as framed and 
ordered that the sentences sliould run concurreoth. Held, tli.at the sentences though 
inv-nlid, did not preiiulice the accused to render the conviction liable to be set aside. 
1930 A. L. J. 1130=1931 A. 267 = 32Cr. L. J. 155 = 52 A. 941. 

6. Usualiv imprisonment should lie pireii under S. 40H. W'hen accused was released 

under S. 562 hut Rertsion w.as filed after Jong delay the order nas not set aside. 
192S L. 926= 107 I. C. 775, 19 P. \V. R. IQIO Cr., 1925 B. 192. 

7. A clerk of manv vrars service committed bre.icli of trust of a large amount. Held, 
fire 5 ears’ rigorous imprisonment was not too severe. 1934 A. 173, 148 I. C. 21S. 

8. If a head constalilc finding stolen propertv enters into agreement with the accused 
and reports the ease untraceablc. lie is guilty under S. 409 and deterrent sentence is 
called for. 1935 N. 139 = 36 Cr. L. J. 867. 

9. The offence cannot be condoned on the ground of negligence of those w'he were bound 

to control his actions. 15 1^. 331 = 1934 L. 667. . 

53. Similar acts ' 

1. Evidence of defalcation prior or subsequent whether such defalcation formed the basis 
of other charge or not is admissible to prove the criminal intent, as also to anticipate 
the defence of non-existence of such intent 1927 Sind 23=97 I. C. 3043. 

2. Accused was charged for embezzling three specific sums. 3Ield, that the evidence of 
collateral olTences m respect of other sums was not admissible. 1928 L. 382. 

3. Accused was charged for misappropriation bv defalcation of accounts made in 1925 

and 1926 Evidence vvas adduced by prosecution of similar acts done by accused In 
1924. Held, that the evidence was admissible to rebut the probable plea of mistake 
or innocent condition of the mind of the accused. The evidence was that there wds 
a common link between the acts of 1924 .and those of 1925. 1928 L. 8S0 = Ul 

I. C. 387 = 29 Cr L. J, 835, 42 C. 957, 6 C. 655 Ref. 

4. Accused pleaded pavinent to wrong persons under misapprehension. Evidence of 
other transactions of conversion of nione} to personal use is not admissible, 1933 
C. 136 = 34 Cr. L. J. 294. 

54. Wrongful gain or loss. 

1. Wrongful gam includes w rongful detention and wrongful loss includes being WTongfully 

deprived of property. 1936 P, 350=15 P. 108, 22 C. 1017 and 1929 P. 429 I'oll. 

2. Loss IS no ingredient of the offence under S. 406, 1930 B 490; 46 B. 641; 9 R. 338. 

BREAKING OF LOCK. See Criminal force — 1. 

BREAST DEVELOPMENT, See Age, Virginity. 

BRIBE. S. 161, I. P. C. 

1. Abetment of--(offer) Ss. 107, 109, 316, 1. P. C. 

1. Accused successfully interceded with an officer to get contract for his cousin .ind then . 
offered him Rs. 5,000 to be given to chanties as thanksgiving. Held he was not 
guilty. 1923 B. 44 (2) = 67 I. C, 818 = 23 Cr. L. J. 466, 

2. Offering of bribe to a Police officer to withdraw the case, after the accused had been 
discharged is no abetment. 64 I. C. 369='2J Cr. L. J. 1. 

3. A person handing over money to Magistrate to show favour to an accused is guilty. 
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thoug^h his motive may be to expose a corrupt ^^ag•^strate. 42 I, C. 989, 

P«Wic servant by payment of bribe is an abeflor. 

. 5. Offermg bribe to an Inspector in the ymger Print Bureau in order to make him give 
favourable evidence is offence under Ss. 161/116, I, P. C. 69 1. C.445. 

6. Patient was ordered to be discharged from Hospitab An offer of bribe to retain hwn 
for a longer period is an offence under Ss. 161/116. 1930 M. 671 = 31 Cr. LJ. 
1088, 1929 M, 756 Dist. 

7. Offer of currency notes for obtaining employment is an offence under S. 361. 6 L. 9S, 
1925 P. 48 = 83 I. C, 679-3 P. 647. See 9 P. R. 1898. 

8. Persons who actually pay bribe or co-operate or are instrumental in payment are 
abettors and as such accomplice. 30 Cr. L. J. 311 =114 I. C, 457=1929 N. 215, 
14 B. 331, 26 B. 1 93, 27 C, H4, 14 B. 115, 3 Cr. L. J. 452. 

9. Where a person is accused of abetment of bribing a head constable, the first part of 
S. 116 is applicable and not the second part, as the offence is not cognizable by 
Police and is not one, the commission of which it is the duty of the head constable 
to prevent. 1928 L. 840=109 I.C. 681 = 10 L. B. j. 364 = 29 Cr. L. j.601. 

10. A person who with knowledge that bribe has to he paid, advances money is clearly 
an abettor. 1929 N. 215= 114 I. C. 457=30 Cr. L. J. 311, 14 B. 331, 26 B. 193, 
27 C. 144. 38 I. C. 429, 53 B. 479=1929 B. 296. 

n. The giver of bribe is gmlty under Ss. 161/116. 30 Cr. L. J. 1055, 1929 M. 756. 

22. Abortive attempt to give bribe IS an offence under Ss. 361/116, I. P. C. I955Peslj. 

. 26=154 J. C. 910=36 Cr. L. J. 626. 

13. In a departmental mejuiry a public servant was summoned as witness. Accused 
offered him Rs. 100 as illegal gratification for rendering bun service by not giving 
evidence against him or by so shaping it as not to injui'e him or 
influencing the Divisional Forest Officer. Held, he was guilty of abetment. 1935 Sind 
7=1935 Cr. C, 48, 1927 M. I0IJ = 5I Rf, 86=28 Cr. L. J. 1005, 192S B. 44=67 

I. C. 818 = 23 Cr. L. J. 466 and 1933 A. 513 = 55 A. 654=34 Cr. L. J. 623 Refi 

14. Abetment of abetment of bribery is punishable under S. lOS. Explanation, 4 I. P. C. 
1934 Pesh. 110. 

15. The fact that bribe was solicited at most renders the abetment less culpable 
It would otherwise be. 1933 A. 513= 34 Cr. L. J. 623 = 38 I. C. 439 Foil. 

16. Bribe givers .are not exonerated merel 3 ’ because Judge takes money withoat any 
guilty intention. 1933 A. 513=34 Cr. I.. J, 623. 

17. Inciting persons to instig.ate M.agistrate to accept bribe IS an offence under S. 161. 

4 C. 607. Sec 22 C W. N. 1045. 

18. persons who lend money or are merely present when bribe is given arenotaccom* 
plices. 33 C. 649, 27 C 144, 27 C. 925. 

2, Abetment of taking gratification to influence puclic servant. — S. 164, 1. P. C. 

Certain persons nccompanied another nho was entrusted wuh and carried riioney 

ed to be given as bribe to their knowledge. Held, they were accomplices and tiieif 
evidence should be viewed with suspicion. 2 C. \V. N. 672. DiSt. 27 C. 1+4. 

3. Accepting donation. 

J. public servant accepting .*1 donation for ch.-irity in whiefi fie is intere<red, as a 
motive for showing favour is gudtj. 67 J. C. 818. 

Taking 300 rupees for repairing a temple for restoring a suspemfed f^er'-on to 
V-nbe. 21 B. 517, 24 pom. I.. H. 534. 

Accomplice in offering. See — J. 

1 . K r-'rvin offers bril-- t'S a public of^er »* an aernmphee. fVrsonS who aefr-ih/ 

{\x\ %!' ci>o»vfate n 4'a:h paym^Bts or are nstrym^ntal in the n/-,'oinHCT.s /of f. * 
f jrrvv... x\^-> I9J9 N. *15. 14 II. J3l. 26 B. P/J. 'J7 C. 1*4^ 

\ yerv.-n ra;:"; i-f-le t/vlef the etder* tf h'» matter IS gusffy, 26 Rl. 1. 
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' 5. Allejfations of taking. 

1. Wliere it is proved that the complainant had notoriously bad reputation as bribe 
taker, the imputation made ns to his having taken bribe on a particular occasion, 
even if false, could not damage his reputation as he had none to lose. 4 L. 55. 

2. Statement that Government servant awked for money in favour of a candidate at an 
election IS not charging him with briber). 6P.22+=I01 I. C. 506. 

6. Attempt to. 

1. Mere offer to pay illegal gratification is an attempt to bribe. Actual money need not 
be produced at the time of offer. 3 P. 647 = 83 I. C. 679= 1925 P. **8. 

2. A mere asking is sufficient to constitute offence. 2 A. 253. 

3. Prosecution need not show how the illegal gratification came to be demanded or 
obtained, so longas it can be proved that it was obtained, 15 A. L. J. 127. 

4. The asking for bribe mav be m implicit or explicit terms. 2 A. 253. 24 Bom. L.R. 534. 

5. A demand of money by a Court peon as a reward for serving summons on his 
witnesses without an identifier IS an attempt to bribe. 32 C. 292. 

6. B, a clerk in the Pension Department, in an interview with A who was an applicant 
for a pension, after referring to his influence in the Department, gave two instances 
in which he got the pensions increased and said that anything might be effected by 
money. The overture being rejected, he declared that A. would repent the rejection 
of It. Held, B was guilt\ of attempt. 2 A. 253. 

7. Charge. 

Where a bribe was collected from certain Mllagers and was handed over to the recipient 
in a lump sum. Held, that he could not be charged under ?. 161 for collecting the 
lump sum but that he should be charged for not more than three items constituting 
the total collection. 24 A. W. N. 223. See 25 M. 61, 3 Bom. L. R. 540, 32 
P. W. R. 1911 Cr, II V. R. 1911 Cr. 

8. Essentia] and Evidence. 

1. A Patwari who took pram for showing favour to the giver m the discharge cf liLs 
functions was guiltv under S. 161. 2N. W. I*. H. C. R. 148. 

2 Where a constable entered a house and arrested some persons as gamblers but 
released them on pajment of bribe, was guillx (1866) 5 W. If. 49 (Cr.) 

3. A public servant accepting a don.nlion to a cliarifv mwhicli he is interested, as .a 

motive for showing favour to the donor in Ins official arts is guilts under S. 161. 
1923 B. 44=67 1. C. 8l» = 23 Cr. L. J. 466 * 

4. S. 161 docs not require ans particular emuma! intention in the mind of the giver or 
receiver of the bribe. 22 M. L. T. 373. 

5. Where the complainant did not vvillinglv offer the l>nl>e, but was forced by Police 
officer to do so, Ins evidence, though of an acconipirce, requires rerv little corrobora- 
tion. 14 B. 331. 26 B. 193, 27 C. 925. 

6. The testimonj of a brilie-piver must be corroborated in material particulars. 63 P. 

L. R. 1918. 30 Cr. L. J. 311. See 3 Bom. L. R. 694. 

7. Raising monev for the purpose of pivinp bribe and the merits of the rase to decide 
winch in favour of the bril>e-gircr a Judge accepts the illegal gmtificalion are suffi- 
cient to corrolwrate the former who is rcallv an accomplice. 3 P. W. R. 1918 Cr. 

8. The principal witnesses in bribers cases are abettors, so that their evidence is that of 
accomplices. 38 I. C. 4?J = 18 Cr. L. J. 317. II4 I. C. 457. 

9. A public servant taking money as a motive or reward, onlv for the purposes mention- 
ed in the section is guilty. 39 I. C. 805, 1923 M. «5I, 89 I. C. 455. 

10. .\ctual discharge of public function, when receiving lirilic, is not required. 15 P R 

1918 Cr. = 96 P. L. R. 191.8^26 P. W. It. 1918 Cr. 

11. ehaprasi receiving Rs, 20 for pavment to Clerk of Court who I's to register the 
candidate is guilty. 9 P. Iv. 1917 Cr.*‘39 1. C. 6^0, 

In a charge cf Ivibery the evidence n’u<t be ccrclu«.Te. 26 P. W. R. 1911, Cr. 


11 
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13. A chtirce under S. 161 need not in re^sp-ct nf every item received by Ihe accused 
from several person^; for n connnon object u'seful to all. 11 }’. H, 1911 Cr. 

■ 14. Demand of money for rcKi^terinp a Vakalat is no ofTcncc. 18 Cr. L. J. 37. 

I5r A con\ict warder in Jnil ts a public serx'ant and Ins taking a rupee for stnufglinga 
^ newspaper m Jail is an olTencc. 1924 U. 385“b3 I. C. 342= 25 Cr. L. J. 1382. 

16. Kffect of bribe on receiver s mind is jiiwnarcfial. 1925 N. 313- 89 I. C. 1035. 

17. If a person erroncnuslv Tcprcsenls that Ibe pnrtjcuhr act js within his ofFicial duty 
and takes bribe be is guilty. 192S A. 752- 30 Cr. L, J, 67= 113 I. C. 179. 

18. Unconnected instances of receiving bribe from the same firm in subsequent ye-irs is 
in.-^dmi-sRiWc. t> C. 655, 34 A. 93, 28 U. 129. 

19. Gratification in S. 161 »s not restricted to pccuninrv one or gratification estimable id 
money. 1923 B. 44 = 67 J. C. 818= 23 Cr. L. J. 466. 

20. Mere knowledge that a bribe was to be giren would not make a person who has 
knowledge, .a participator in the gi\*»np of bribe. 53 B. 49= 1929 B. 296. 

21. No favour need be shown to the briber as a bict. It would lie sufTicient if he w-as led 

to believe that the in.attcr would go against him if he did not p.vy the bribe. 1925 

B. 261 =86 I. C. 72=26 Cr. L.J. 696. 

22. Offer of currency notes to an oflicer for obtaining employment is an offence under 
] S. 161 . 6 L. 9S « 1925 L. 401 = 88 1. C. S57. 

23. It IS not necessary that the gratific.ation need actually l>e produced. 51 W. 86*®3927 
M. 1011 = 28 Cr. L.J. 1005= 105 I. C. 829. 

24. A statement by a witness that he beard A say, in the absence of the accused that 

he had paid a sum of money to the nccrised as a bribe, is hears.ay and is not admis- 

sible. 2 C. \V. N. 672. 

’ 25. Money paid for obtaining release of a person wrongfully confined by Police officer 
is not illegal gratific.ation but as money extorted. 27 C. 925. 

26. Statement “X wished to pay you Rs. 5,000" to public servant may constitute iastiga* 
tion. 1923 B. 44 = 23 Cr. L.J. +66* 67 1. C. 838. 

27. Expression of opinion conveyed to pnblic servant that a suitor was willing to gme 
him bribe, does not amount to an offence. 1933 A. 513 = 34 Cr. L. J. 623. 

9. Exercise of official duty. 

1. If a person erroneously represents that a p.articular act is wjthm the exercise of Ju® 

official duty and takes bribe he is liable under S. 161. 51 A. 467= 1923 A. 752. 

2. S. 161 is not confined to cases m which gratification is taken for doing an official^^^ 

It IS an offence if a public servant accepts a reward for rendering or attempting 
render any service to any one with any public servant as such. 53 M. 86. 

3. Motive of accused must relate to official act. What is departmentally 

merely is distinct from what is cnnnmal. A Karnam taking bribe for get > s 
darkhast commits no offence. 1924 M. 851=84 I. C. 940=47 M. L. J. 662. 

4 . Where it was not within the powers of the public servant to show 

to the person offering the bribe, the latter »a not guilty under S. 161 309. 

C. 344=6+ I. C. 369. 

5. A public servant taking money as a motive or rew^ard for purposes mentioned in fh® 

section, is guilty. 39 3. C. 805, 1925 N. 333. 

< 6. If a man in the rain hope of getting a public servant to ^consider a questionjSS 
which that public officer is /unctus o//$cio offers a hnbe, he commits n 
1929 M. 756= 119 I. C. 315=30 Cr. U J. 1055=1929 M. W. N. 69o. 

7. Statement that Government servant worked for a candidate .at 

IS not charging him with bnberj’, as such ’work is not in the discharge o i 

It IS on the contrary prohibited, 6 P. 224=27 Cr. L. J. 1090. 

. 8. Offence is committed in giving bribe to a fingerprint expert to make him 4 
favourable evidence. 28 Cr. L. J. 717=69 I. C. 4+5, 

9. It IS necessary to prove that public servant possesses power to show favour. 
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C. 344 = 33 Cr. L. J. 1 = « T. C. 369. 

10. Krcpivjnp money for clomp .m unofficial act would not bring the case within S. 161. 

Thus where a chawkidar discovered a widow in the company of a man under 
suspicious circumstances at night and he purchased his silence. 1883 \V. N. 179. 

11. Tlca of taking gratification for public object or charily is no defence. 1925 N. 313 
= 3o Cr. L. J. 1467, 2l C. 517. 

10. In election. See Election. 

11. In kind. 

1. Gratification in S. 161 is not restricted to pecuniary gratification or gratification 
estim.able in mone\. 1923 C. 44=67 I. C. 818. 

2. A Taiwan taking grains as consideration for showing favour to the giver m discharge 
of Viis official function, is guilty. 2 N. \V. P. H. C. R. 148. 

3. A Subordinate Judge went m company with a litigant who had a case in his court to 
a cloth shop and accepted a present of cloth which was paid for by the litigant to 
gam f.irours with the Judge in his smt, the Judge was guilty of taking bribe. 27 
Bom. L. R. 120, 29 Bom. L. R. 996, 18 Bom. L. R. 266. 

12. Offer o/. See—}. 

1. If a public servant allows illegal gratiflc.Uion to be delivered, merely for completing 
the evidence of the bribe, the giver is guilty of .abetment. 18 P. R. 1918 Cr. 

2. person offered a bribe to a Magistrate by thrusting currency notes into his hands. 
His defence was that he did so w-ith a view to lay a trap to expose the Magistrate 
who was corrupt. Held, he was guilty. 22 M. L. T. 373. 

3. The distinction between offer and an invitation for oflers as recognized by Contract 
Act applies to Criminal law as well. 2+ Bom. L. R. 534. 

4. Where the accused offered Rs. 500 to a Railway goods clerk deputed to assist the 
Police m enquiring into frauds m the goods office, was guilty of abetment. 
9 P. R. 1898 Cr. 

5. The accused— a taxi-driver— was discharged. On the following day he olTered Re. 1 
to a Police officer as a bribe to withdrawr the charge, which the Police officer had 
brought against him. Held, be was not guilty of abetment. 33 C. L. J. 379. 

6. Where accused offered Rs. 200 to the officer for getting an employment, he was guilty 
of abetment. 6 L. 98 = 1925 L. 401 =88 I. C. 857=26 Cr. L. J, 1241. 

13. Procedure. 

Where accused receives bribe on two different days, he should be separately convicted 
for the offences. 5 C. W. N. 332. 

14. Public servant. (Fnne/us o^^cio). See Public Serranl — 6. 

1. If a man in the vain hope of getting a public officer to reconsider a question, as to 
which that public officer is functus officio, offers a bribe, he commits no offence. 
1929 M. 756=119 I. C. 315 = 30 Cr. L. J. 1055, 1921 C. 344 = 64 I. C. 369 = 23 Cr. 
L. J. 1, 1935 Pesh. 26 = 36 Cr. L. J. 626. 

2. A convict warder accepting illegal gratification for smuggling certain papers in the 
jail IS guilty. 1924 B. 385 = 83 I. C. 342=25 Cr. L. J. 1382. 

3. A person who defucto, though wirongly discharges the duties of an office through 
w’hich he figures as a public servant, maybe tned for getting bribe. (1871)16 
W. R. 27 Cr., 8 A. 201. 

4. “Any other person m S. 161 may or may not be a public servant and therefore 
wholly unconnected with the official act. 31 B. 335. 

5. OfFeing bribe to a Doctor to retain patient for a longer period falls under S. 161, as 

he IS not functus officio. 1930 M. 671 = 126 I. C. 603. 

6. Unpaid apprentice if pubhc servant. 15 C. W. N. 319=9 I. C. 698. 

15. Public servant obtaining presents. S. 165, 1. P. C. 

1. After a case was decided a Police officer received from the prosecutor some money 
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not an ti reward but as IbiMuri. lie wasjfiiiJly under S. )r>5. J A. 5^ 

2. 1‘^vidcncc o( similar iransactJoiin h ittadmtsisihlc. 6 C,655. 

3. S, J65 docs not proJjjhit a sale nr piirrlia^e in’ n jurhlic servant at a fair jirice to or 
from a person trnnsarUnK hnsmess. Stolen, Vo^ / P. 15t. 

16 Sanction. Sec J^roscculion of Jndpesor rwldic Serr*.irtts — 2. 

1. Wliere President of n Punchaynt court is cliarRcd for brjl>en-, Miiction of GoTernmrnt 
Is necessary for prosecution. J92i M. W"65 I. C. fA2. 

2. liscisc OfTiccr in P. P. is removaWe hy tJic Ivscise Commissioner and bence wnction 
for prosecution of bril)cry is noi necessary. 48 A. 26+ 1926 A. 271. 

3. A District Munsif cannot lie proseculw! without saiiclion. M. 439. 

4. A Police l*,ateJ cju) lie prosecuted without wnctiori. 4 f?. 357. 

5. A member of Mumeip,il Corporation can lie prosecuted without sanctian. 3 C. 75S, 

6. If a Judge has not done anv act in the capacity of a Jndee, no sanction js necessap*. 
32 M. 255. 

1 7. Sentence. 

1. A simple order to refund brdie is quite ujadequ.atr to Die gr.arity of the offence untied 
S. 161 (1871). 26 W. U. 74 Cr. 

2. The sentence for taking bribe should be deterrant. Mere fine is inadequate. 1925 
N. 321-86 I, C. 469^26 Cr. L.J.a21. 

3. A Civil Court peon refused to serve the summons without p.ayment of Dasturi. 
Held, si^ months' imprisonment was not loo ■se\*ere. 32 C. 292. 

18. Similar acts. 

The etadence cf stintlir acts o( hrdiery is not admissible. 6 C. 655. 

19. Taking gratification to influence public servant. Ss. 162. — 163, 1. P. C. 

1. A person, who accepts for himself or for some other person, a gratification fw 
inducing, by corrupt or illegal means, a public servant to forbe.ar to do a certain 
official act, IS punishable under S. 162, I. P. C. 63 P. L. P. 1918, 3 W. K. 19, eren 
if he did not actually influence him. 3 \V. R. 10. 

2. To admit solicitation of a bribe by a third person without the privity or connivance 
of the public servant concerned, as an excuse for giving a bribe to such public servant 
is an absolute absurditj'. (1895) 1 U. B. R. 158. 

3. A conviction under S. 162, I. P. C., cannot be had if the evidence does not show 
the person or persons from whom the gratification was obtained or the public servanl, 
to be influenced. (1865) 3 \V. R. 69 Cr. 

20. Unvoluntary. 

1. Where the payment of bribe has not been voluntarj’, very slight corroboration is 
sufficient to make the evidence of accomplice admissible against the receiver. 19jj 
B. 230«156 I. C. 615*36 Cr. L. J. 968. 

2. Sidney paid for obtaining release of person wrongfully confined bj’ Police is not bribe 
but is extortion. 27 C. 925. 

BRIDGE.— INJURY TO. S. 431, I. P. C. See Mischief— s. 

BRIEF.— NON-ACCEPTANCE OF. See Legal Practitioners’ Act., S. 13.— XXL 

BRITISH INDIA. See Jurisdiction—II. 

1 . Arrest outside. Ss. 54, 82, Cr. P. C. 

1. Police in British India can arrest without warrant a British subject committing 
outside British India any of the oSences enumerated in the first schedule of Ex- 
tradition Act. 7 Bom. L. K. 463. 

2. An arrest m British India by Police of a Native State of a person suspected to Lave 
committed crime in the Native State is illegal. 29 A. 377, 

3. The arrest of a person at a Railway Station in a Native State (Gawalior) on fl 
charge of an ofTence committed m British India is illegal. 1 L. 406, 25 C. 20. 
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2. Juri«Jiclicn. 

1. K^T.iHivr i«hTii?< rvrr mthin IUi(i*!i Inctis. J3 M. 353. 

Z. .\n'l^”nn Anti NKolnr i«'AntU nrr ntihtn I1rttt<1i IndiA. ‘J II. J44. 


3. \)m<‘r And \tfnAr nrr* ^itliin IndiA. n H. 244. 

4. Nahvr StAtr< nnd tfilnitAfv MaIiaW arc not wilhm I1riJi«Ii India. TIip Criminal 

rro^dutr Cndr df¥'« riot apply to Hajknt. 10 II. IS'’,, or to Cn-il St.ition of 

WAdhnan. 37 H. 152, or to Moxtirhliunj. 8C. 9S5. orfo KVonjhar. 16 C. 667 or to 

til** land* omipiod bv Hjdrr.iKnt! St.itr Kntln.A\'4. 25 C. 20. 

5. lUiti'li Courts hivo jnriKlicltnn to prorroH mill the trial of an ofTcnce committed 
in a trrntnrx ixhich nA« Hrili<h Inf1i.n at the d.ite of the offence nndoftlie com- 
iTiitmrnt bnt tran'ferrrd to N.alirc State !»efore the ca«r c.nme on for trunl 34 
A. IIH. 34 A. 451. 

6. Hriti'h .App'*llitc courts have iur««ihctmn to hrnr .ippeil if the transfer of territory 
tooV place after a cnnnction. 33 .\. 576. 


BROKER. 

1. Breach of trust by. See Breach of Truat — 10. 

2. Misappropriation by. .See Criminal mi<.appropri.alion— *3. 
BRUISES. Sec Wound— 137. 

BUGGERY. •See l'nn.atural offence. 

BUILDING. Ss. 442— 3S0, I. V. C. 


.\ courta-ard bounded h)* ixalls ixith no door is not ^buildmc. 1924 1., 623 = 771 I C 
609. 1925 L. 279 (2)«84 I, C. 863. 11 I>. W. K. 1919. 18 I>. H. 1905 Cr. 


A courtj-ard sxith walls .around and a door uhich IS secured is a buildinc "’9 Cr L 
J, 875= 1929 Stnd 17 (2), 1926 L. 23, 35 I». H. 1879, 1925 L. 117 foII.57p"n 1887 
28 P. H. 1905, 24 P. R. 1914 Cr.. II P. W. R. 1919 Cr. Dist. ' 


3. A fencing r\htch is a me.insof merely preventing ingress or egress is not a boddinfr nr 

house. 1927 M. 343= 100 1. C. 120= 23 Cr.UJ. 248. a oniiorng or 

4. A vehra used for custody of property is budding. 1925 L. 117 = 86 I. C 337 35 

P. R. 1879. 10 P. R. 1879. A courty.ard enclosed by low w.alls on three sides onlv 
IS not a building. 84 I. C. 863. ^ 

5. thatch hut built for residence is a budding used as a human dwelling. 36 I. C. 


6. The determining factor to find out whether a place is .a human dwelling or not is the 
nature of structure and tlie purpose for which it is intended to be and was user} lO'in 
L. 414=121 I. C. 427 = 31 Cr. L.J. 268, 1929 Sind 17= ll 1 I. C, 459. 


7. Cattle enclosure having a wall on one side .and thorn hedge on other siH*»c 
••b«.U.ng." 24 P. R. 1914 ; 57 P. R. 1887. 2 A. W. N. 224. But ,f .t ,s 
all round, it is "budding". 6 N. W. P. H. C. R. 307. ^ 


A Railway carriage or brake van is not building. 
See 23 A. 806. 


1 Weir 436, 10 P. R. I 879 . 


9. Entering cattle pen is not a house trespass. 28 P. R. 1905 Cr. 

10. An unrooted 'wcira' with a small gate locked, adjoined the room occupied by accused 
and was an integral part of the house, IS a “budding”. 6 L. 463=1926 1 9 R as'ia 
R. 1879 foil. 208 P. L. R. 1915 and 56 P. L. R. 1919 Dist. ' * 


11. Open space adjoining a house, surrounded by thorns, with no door to orevent enirv 
is not a building. 1928 A. 607=29 Cr. L. J. 766, 14 P. R. 1876. ^ 

BUILDING LIKELY TO FALL, See Public Nuisance — 6. 

BULL. Sec Animal. 


1. Sacred bull liberated according to Hindn usage is movable property, canahle nf 
subject of mischief — S. 425, I. P. C. 34 P. R. 1888. 

2. The sacred bull is not m "possession” of owner to make him liable under 9 9 Rq 

I. P. C. 32 P. R. 1889, 5 P. R. 1964. "9, 
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Accusrd inu'l prove ihr plr.i of irtMOifu fj>, S') /. ('. 

.Arru^rtJ sliould prove rvrptM.n% on v.Inrb |jo / /*. U\ /evi j; V. U. liv. 

•4 P. U. t.HVMo.Ii .j. IS i j' jy,, ^- 5^= 

wi ;. c. .sjo, loss f.. lod- JO p. L. ff. jri • ms /. c. 


Rutdro on nr ru«rd i-» xnrr« jtfsitfvjn/ rtcrei^*" of riith of 

defence. 4] I*. R. Ih-, 4, I«jr I.. I. C. diL U m.n N* e<{3bl:sW 

from proTfruiion evidence. I‘>JJ .\, }S7 (J)‘M5 A. f. C. r*S'>. 


4. Where nxx utenved (o\tm! nt mtdutfrht m Djehou'c nf nn.>!h'T. the onn« f>n hiw 

to protc th.it hr nrnt there uiih lionr^t mtcntnrM. }7 A. J'^J. 40 2JU 

5. Accused mu'-i prove Ins< of (Jower of <elf.eonlrol f>efnre clnffninc f>cnefit of cTceptio"’ 
(1) to S. iO(J, I. r. C. ii 1'. K. 1S,S4, |‘C4 I.. 7J3 .si |. C. 717. 

6. W here all Clrtunlst.•ln^e^ «rnt tixliotv ilmt .acciiicd s uitentlnn was to emphy a g’d 
of pros'iiiution, the onus is on him in prove Itial she intended to wait till th« 
for in.ijoritj. l‘^JJ C, 53‘>t-7l |. C. iJA 

7. 'i'he onus IS on ncrn<ed to pive cxpbtntion nlien the .nltern.itlre theory of his 
(Ttnlt IS a remote pn<sih»tn>. 4.4 I. C. 6D5. 

5. 'I'lie hurden of proving: facts v.ithiii the knoujedge of a pct'ion th.it P parcel of 
cocamc was believed to he one of toys is on th.it person, f. C. 600. 

9. fn criminal breach of trust when receipt of money by accused is 

IS on him to show that he Jus not converted it for his own use. 1937 C. 40y- 
101 1. C. 597“ irt Ct. E. J. 4i>9. 


10. The onus that it w.as a gtmte of shill is on the accused. 23 I. C. 4S4. 

11. Accused IS not Iwund to prove his defence. 74 P. I.. R. 1900, 121 P* I*' 

21 r. R. 1890. 2S P. L. K. 1906. 90 I\ L. R. IPO'). 7 P. L. K. IPH. 

12. Where frorii the pro.secution, an c.vception IS proved, accused need not prove it. Sl 

I. C. 901«1925 N. 37“23Cr. UJ. 1077. 

13. Although the onus of establishing .an exception is on the accused, it 
follow that the circiuiistances together with the accused's st.stemrnt cannot 
suflicient to establish the e.xcepuon. 1927 A. 119=27 Cr. L. J. 1395. 

14. Where a thief was killed witli a lathi blow, the onus is on the person giving blow 
tUatdeath was justifiable homicide. J930 O. 408 = 32 Cr. L. J.4+. 

15. Where a property IS entrusted to a servant. It is the duty of servant to give a true 
account of what he does w'lth it and if he camiot give account, reasonable inferenc 
IS that he misappropriated it. 26 Cr. L. J, 267^1925 R. 47. 

16. Where a set of facts is proved from which only one reasonable inference can be 
drawn, the accused must, if he wishes to escape the consequence of that 

offer an alternative inference w'hich can compete with the other. 10 t > 

, 1931 P. 384*= 33 Cr. L. J. 111 = 12 P. U T, 864 = 133 I. C. 81. 

17. If evidence is unreliable, the accused is under no obligation to 

way in winch the deceased might have met his death. 1930 M. W. h>. 121 1 - 

2. On Prosecution. 

1. The onus of proving the guilt of accused beyond reasonable doubt is on the pro 
sedition. 56 I. C. 849. 

2. Prosecution must e.vclude all explanation of facts reasonably consistent with mn 

cence of accused. I P. U. 1914 Cr., 11 P. R. 1913 Cr., 136 P. L. R. 1909. 

3. The onus of proving ei’eryfhiDg essential to the establishment of charge 
accused lies upon the prosecution. Every man is to be cegaedea legally i 
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Buidcn of proof— {coucld.) 

xintil tlie coiitrarj is proved and criminality is never to be presumed. 4 M. 393, 9 
M. 387, 7 M.436, 17 13. 573. 

4. Wliere intent IS expresslj stated as part of the definition of the crime, the onus of 
proving guilty intention is on the prosecution. 11 C. W. N. 91. 

5. Best av.'iil.ible evidence must be proved to discharge the burden. 1932 P. 215= 
11 P. 523. 

6. Onus of proving age is on prosecution. 1931 L. 401=32 Cr. L. J. 1041. 

3. Of Exceptions, S. 105 Evidence Act. See Right of private defence. 

1. Burden IS on accused to prove exception. But he can rely on facts brought out in 
the case even though not found in his statement or defence evidence. 1936 N. 119, 
1925 N. 37 = 25 Cr. E. J. 1077 and 56 C. 1013 = 1929 C.346 Rel. on, 1934 O. 485 = 
35 Cr. L. J. 1489. 1933 L. 1055, 1933 R. 142=34 Cr. L. J. 783. 45 A. 329, 4 C. 124. 

2. Accused must prove right of self defence. 154 I. C. 697, 8 C. W. N. 714, 1933 R. 

142=34 Cr. L. J. 783, 1927 L. 786=28 Cr. L- J. 838. 

3. Burden of proving grave and sudden provocation is on accused. 20 B. 215, 30 I. C. 
113. 

4. Accused must prove ins.»n»ty. 1924 A. 186, 50 I. C. 991. 

5. When an act is prima facie murder, accused must prove that it is only culpable 
homocide. 1930 O. 408. 25 Cr. L. J. 1005, 52 I. C. 224. See 1933 L. 1055, 1933 
R. 142=34 Cr. L. J. 783. 

6. Accused can set up alternative plea of alibi and self defence. 21 Cr. L. J. 799=58 

I. C. 527.40 A. 284, 52 I. C. 485= 20 Cr. L. J. 661, 30 I. C. 113. 

7. It IS not necessary that exception should have been specifically pleaded or accused 
should have produced evidence to establish it. 58 I. C. 527 = 21 Cr. L. J. 799, 1930 
C. 442=127 I. C. 263. 

8. If tlie task of proving an exception has already been performed by the prosecution 
for the accused, It IS not necessary for the accused to do it all over again. 1923 N, 
37 = 25 Cr, E. J. 1077, llC.L.R. 232. See 1933 L. 1055= 147 I. C. 722. 

4. Of facts within the knowledge of accused. S. 106 Ev. Act. 

1. An acc'used IS entitled to hold his tongue, but where the only alternative theory to 
his guilt IS a remote possibility, il IS for him to prove it. 43 1. C. 605 = 19 Cr. L. 

J. 189. 

2. When a person acts with some intention other than that nliich the character and 
circumstances of the .act suggest, the burden is on him of proving that intention. 
22 C. 164. 

3. In a lurking house tresp.as5 by night accused must show that lie had some lawful 
intention. 40 A. 221 See 22 C. 391. 

4. When a property is entrusted to a servant, it is his duty to give true account of what 
lie does n ith it and his failure to do so raises a presumption tliat he misappropriated 
It. 1925 R. 47 = 26 Cf. L.J. 267. 

BURGLAR. Sec House breaking — 6. Right of private defence — 1. 

BURIAL PLACE. S. 297, I. P. C. See “Trespass on burial place ", Religion. 
BUTCHER. See Cantonment Act, S. 2IJ. 

BUTCHER SHOP. 

Opening a butcher shop is lawful but when unnecess.arily or designedly offensive to a 
section of community it is a public nuisance. 18 P. R. 1867. 

BUYING AND SELLING MINOR. See Prostitution, slave. 

BUYING WIFE. Sec Betrothal. 

BYELAW. See Local or Special Law — 1. 

BYSTANDERS. See Pacts forming part of the same transaction. S. 6, Ivv. Act. 

1. Bystanders not rescuing the injured person, the presumption is tint they did not see 
the fight. 132 P. L. R. 1915. 
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Byslfrrdars — (co/icid,) ' ■ 

2. Witness ^\ent to spot after the occurrencc'and Jienrd bystanders sayin^r that four men 
have murdered A , is inadmissible. 1925 L. 578-91 I. C. 812. 

3. A statement by a bystander (allcffcd eye witness) made to a jierson uho came to 
the scene of occurrence after the murderers had left cannot be proved against the 
accused for showing that they were mentioned as murderers. 22o P. L. K. 1915= 
34 P. Ji. 1924 Cr. 

4. Hears.ay evidence of the statement of a bystander as to an occurrence would be 
admissible if it was made during transaction or shortly before or after it as to 
form part of the same trans,action. 4 C. W. N. 265, 10 C. 302 Dist. 

5. Statement of the raped girl to her mother, after the accused left is not relevant 
under S. 6. 1930 C. 132=50 C. L. J. 524, 1930 L. 337 = 32 Cr. L. J. 63. 

6. Evidence of a witness who was not present at the occurrence hut only deposed to 
circumstances after oepurrence is not admissible to prove facts relating to it. 1925 L. 
578 = 26 P. L. R. 674 = 91 I, C. 812=7 L. L. J. 408. 

7. What a witness tells at the time of the occurrence in respect of the occurrence itself 
is res ges/rre under S. 6 but a statement with regard to an event which took- place 
a year ago is not. 1921 L. 258=4 L. L. J. 491. 

C. 

CANAL WATER-FIGHT OVER. — Sec Right of private defence'—lO. 

CONTONMENT ACT (II OF 1924). 

S. 118. 

1. The giving of offence by the e.vposure of the person is not a necessary Ingredient 
of the offence under S. 218. The offence is comphie if the explosvre is wilful or 
indecent and in a public place. 1926 A. 263=91 I. C. 539 = 27 Cr, L. J. 107. 

2. A TnkJii/>os/i ’’ or moveable wooden platform cannot be held to be "earth or 
material of any description or any offensive matter or rubbish ’’ within the meaning 
of clause (c), S. 118 (1). 1927 L. 647=93 I. C. 411 =28 Cr. L. J. 683. 

S. 184. 

It is not proper to substitute a conrict/on under S. 268 for one under S. 184. 1934 0. 29. 

S. 213. 

A'butcher who has no licence, actually imported meat in large quantities for more 
than could be required for his personal use and distributed it, is guilty even n 
there was no evidence that he actually received any money. 1929 Sind 150. 

S. 236. 

1. Where executive officer was not the person importunecL complaint hy him is bad. 
1933 L. 590. 

2. A Magistrate can convict a male of the offence of loitering for the purpo<5e of prosti- 
tution under S. 236 (1). 1926 B. 227 = 93 I, C. 1051 = 27 Cr. L. J. 555. 

S. 268. 

S. 268 Provides for penalty for continuing or contravention. 3934 O. 29. 

CAPITAL SENTENCE, See Murdci—78. 

CARBON COPIES OF STATEMENT. Sec Evidence — tZ- 

CARRIER. See Bre.ach of trust — 11. 

CASH. See Disposal of property— 3. 

Cash has no earmark and cannot he identified, when theft is committed with ie<pcct to 
If. 1926 Smd 17~S9 L C, 239 = 26 Cr. I.. 3. 1315. 

CASHIER. 

Tile |>or>iiion of cashier is that of a trustee. J9 P. R. 190S Cr, 

^^®TE. Chcrating bj' personation— I. Defamation — tO. 

I. I-xclodinj complainant from caste-owing to religious diffeTenceg ts vot pemsba Je 



Caste — (coj/cW.) ' • - 

under Ss. 2Q0, 500, I. P. C. 3 P. R. 1883 Cr., 1923 M. 587, 1923 R. 16. 

2. Telling a Hindu that be IS outcaste amounts to defamation. 26 I. C. 460. 

CASTE PEOPLE. Set! Witness — II. 

CASTOR OIL. Sec Poison — 5. 

CATTLE-PEN. Sec Hmidmg. ^ • 

Entering a cattle-pen is not a house trespass. 28 P. R. 1905 Cr. 

CATTLE TRESPASS. 

The liabiht> of owner for cattle trespass does not depend upon his absence or pre- 
sence at the time of trespass hut lies e^pressl} or impliedl 3 ' permitting the cattle 
to trespass. 16 P. R. 1905 Cr. 

CATTLE TRESPASS ACT (1 of 1871). 

S. 10. 

1. A lessee is the occupier of land under S. 10 and can seize cattle. 50 I. C. 1006, 32 

I. C. 654, 3 P R. 1916 Cr. 

2. A person in e^clusice possession of land is “occupier.” 3 P. R. 1916, 32 1. C. 654. 

3. Watchman can seize cattle under general instructions of the cultirator. 1922 P. 
317, 31 I. C. 372. 

4. Seizing of cattle for getting arrears of rent for grazing is illegal and amounts to 
attempt to commit theft. 41 I. C. 817, 22 C. 1017. 

5. The right to seize cattle subsists while the cattle are trespassing. 1925 N. 50 and 

does not extend to following them to shed. 1934 N. 258 , 

' 6. The occupier of the land has the right to seize tresp.assmg cattle and the owners 
of cattle uho forcibU oppose the seizure are guilty under S. 24, although the> claim 
to be owners of the land in que.stion. 3 P. R. 1916 Cr. ' 

S. 11. 

1. The seizure h\ a Porest Ofiicer of cattle found str.aving in a reserred forest is legAl 
tliough no damage IS actually done. 22 R. 933. 

2. Cattle are not liable to seizure b> P. W. D. oflicers unless thev were trespassing on 
public propertj of the Department. 24 M. 318. 

3. It IS not necessary that the person who seizes or causes the cattle to be seized must 

himself take tliem to the pond. 12 P. R. 1882. . 

4. Legahtj of seizure does not deiiend on actual damage being caused. 1934 S. 34 « 

35 Cr. L J. 830, 1930 O. 250 Ref., 1920 P. 832 Oist. 

S. 19. 

Sub-Inspector of Police purchasing pon\ ulncli had been impounded is giiiltj under 

S. 19, Cattle Trespass Act and S. 169, I. P. C. 16 W. R. 52. 

S 20. 

1. It IS not necessar> that a Magistrate who is generalh empowered under the Cr. P.C. 
to receire complaints, sliould be specialh authorized b% District Magistrate to 
recene complaint under the C.attle Trespass Act. 50 M. 841, 44 11. 42. 

2. A Magistrate receiTiiig complaint cannot transfer it under S. 192 (l) to .any Magis- 
trate. 26 P. n. 1879. 34 C. 926, Kef. 44 B. 42. 

3. When the cattle are in the custodv of another, the owner not acqu.atnted uitli the 
facts of the case cannot compkam. 5 Bom. L. R. 205. 

4. A smt for malicious prosecution under tins section lies. 37 I. C. 374, 

5. A complaint under S. 20 bv a wrong person is nullita and strikes at the root of trial 

1931 N. 98=132 I. C. 457. 4 P. R. 1917 Cr.. 28 P.'R. 1SS3 Cr.. 14 I. C.67]. ' 

6. A servant actually present at the time of seizure might m-akc a complaint under 
S. 20. when the owner himself is unable to make a complaint or when there is no ' 

agent, otlierwise the complaint should be by owner or agent. 1931 N QS . 

7. A complaint after 10 daa.s is time barred. 38 C. W. N. 1072. 



Ciitilc Trcsf^iss Act — iconvltf.) 

S. 21, 

It i‘5 nn{ neccsvnrv fh,il fhe «cfnt tnu^t !>#• nn r>r ujtiif**!. He mny act on nh.il Kis 
been told him, H>2i N. I5''i' J<f I. C. 551, 

S. 22, 

1. Compensntion may be nwardei! to outicr of eattlr nntl not tlic n^rmt film complaint. 
1929 N. 152. riMflcr s fee 0.10001 Ik* .nw.irtfrd. 1923M. iOJ. 

2. rrocccHinps under S. 22 nre not «itrictly rrhninal but fin.ni.civil ami a .M.ipslrate cm 
summarily iisccss comjtctt^ntion. 14 C. 175. 

3. Where no ennipcnsation is cl.nnird nntl no .il!ef,Mtion as to loss i'< niciitloned In the 
compl.unt, Mapsitrate cannot au.inl it. 1923 1*. 292"72 I. C. 71. 

4. Compensation need not he rl.i>me(l in the rompl.iint. W2S .M. 3f>y. S'et-’ 1930 N'. 149, 

5. Gmricr of c.ittlc is an airent uithm S. 22. 1920 N. 152" 1 16 1. C. 424. 

6. Municip.ll servant ille^nlly imfKXindtiif; cattle is guilty under .S. 2Z 44 1. C. 592. 

7. Compensation .aw.irdcd nndcr S. 22 is not a fine and therefore .ippeai lies under 

S. 413, if the amount IS }r.v4 than fiftv. 46 11. o3 I, C, IdO, 32 .M, 214 Conf. 
19 M. 238. 15 C. 712. JO ft. 230. 31 M‘, 133. 

8. Suit for damages for illcg.it seizure is not Imrrcd by this section, 16 C, 159. 

9. When two persons are convicted, an order not .«pcci/iing the amount of compen- 
sation to be paid hy c.icle is not Iwd. 14 C. 175. 

10. A person cannot seixe cattle hccn.scd to gr.ire by Lambardar, although it was given 
without the consent of all the co*sliarcr.s. 84 1. C. 862*»1923 N. 336, 

31. S, 22 ‘docs not apply when there is no illegal .^eirurc or detention. 22 C, J39, 

22 C. 669. 

32, No sentence of fine can l>c passed under S. 22. 27 C. 992, 25 P. It. 1878. 

13. The compensation is not one for daimigcs to repiilnlion. 37 P. R. 3878. 

34. A sentence of imprisonment in default of fine is illegal, 1930 X. 149. 

15. Imposition of penalty in excess of the sum awarded to the complainant as compensa* 
tion IS illegal. 36 P. R. 3878, 5 P. R. 1880. 

S. 23. 

No appeal lies from an order under S. 23. 22 P. K. 1886. 

S. 24. 

1. Rescuing c.ittle from c.ittje pound hy opening the Jock of the door is an offence under 
S. 24, C. T. Act and Ss, 378, 441, I. P. C. 1927 M. 343== lOO I. C. 120. 

2. It is necessary to prove that cattle nere liable to seizure. 1926 A. 276= 92 h C. 
697 (1)=27 Cr. L. J. 313, 50 I. C. 1006, 57 I. C. 464. 

3. Plea of title to land will not prevail against a true owner, 3 P. R. 3916 Cr. 

4. Driving cattle by shouts and cries constitutes rescuing. 2923 M. 608, 

5. For a conviction under S. 24 there must be finding of trespass and damages. 43 1- 
C. 445, 43 I. C. 618. 50 I. C. 1006. 

. -6. If cattle were not liable to be seized, their rescue is no offence. 24 M. 318. 

7. Separate punishment under the Act and the Penal Code is illegal. 41 I. C. 445. 

8. An offence under this section is not compoundable. 42 A. 202. 

9. Cattle strayed into the field of accused, and complainant tried (o rescue them by 
force and got a grievous hurt, held that the accused exercised the right oT private 
defence. 86 I. C. 988-1925 Pat. 762«26 Cr. L. J. 924. 

CAUSING DEATH BY NEGLIGENCE. See Death by Negligence, S. 304-4. 

Penal Code. 

CAUSING MISCARRIAGE, See Abortion. 

CEREALS AND GRAIN. Sec Indentificatioo of things. 



Certificate. 

CERTIFICATE. 

1. False. Sea For^erj, — 14, Cheatmg“*19. 

2. Doctor’s. See Doctor’s certificate. 

3. Of Magistrate as to examination of accused. Ss. 164, 364, Cr. P. C. 

See Confession or statement (Recordinp of) — 3. 

4. Of Police Agent. S. 188, Cr. P. C. 

I. The certificate of Political Agent IS necessary for prosecuting a person in British 

India for an offence committed outside British India, otherwise trial is illegal. 24 
A. 256, 19 A. 109, 4l A. 452, 24 B. 287, 13 M. 423. 

The defect cannot be cured even if the Magistrate was himself the Political Agent. 
13 M. 423, 5 M. 23. 

3. An agreement between a Native State and British Indian authorities to arrest 
people found gambling in each other's territories does not take the place of 

' certificate. 42 A. 89 = 52 I. C. 668. 

4. Want of certificate is not a fatal defect, if accused is not prejudiced. 35 P. R, 1888, 
30 P. R. 1889. 4 P. R. 1902 Cont. 24 A. 256. 

5. But if the defect was observ’ed and objected to by the Sessions Judge, the commit- 
ment should be quashed. 5 L. 416 (4^), II P. R. 1899. 

6. There is nothing illegal if the certificate is produced just before framing of charge. 
47 B. 907 (1911), 12 Bom. L. R. 667, 1925 S. 88=81 I. C. 108. 

7. The Magistrate is not confined to the charge in the certific.ite. 33 A. 514. 

8. Certificate once given cannot be revoked. 13 Cr. L. J. 537. 

9. The framing of an alternative charge under Ss. 379 .and 411, I. P. C., does not confer 

jurisdiction on the Magistrate when offence under S. 411 is committed in a Native 
State Tvithout the certificate of the Political Agent. 54 B. 171. 

10. The word "certificate" does not occur in S. 188, and there is no direction of signing 

It by any particular person. The convenient manner of proving it is the production 
of a document signed by the Political Agent. 7 L. 468=1926 L. 609. 

II. The certificate signed by Under Secretary to the Political Agent is insufficient. 7 

L. 468 = 1926 L. 6C9. 

12. A commitment without a certificate is illegal. 7 L. 396= 1926 L. 582, 5 L. 416. 

13. The defect as to absence of certificate of Political Agent is not curable by the sub- 
sequent production of the same. 1925 L. 185 = 5 L. 416=92 I. C. 170. 

14. If an offence of forgery is committed m a State, the trial and conviction of the 
accused is vitiated if without the s.inction of the Political Agent or the Local 
Government. 1930 Pat. 501 = 122 I. C. 155=31 Cr. L. J. 364. 

15. Kidnapping is not a continuing offence or when it was committed in a Native State, 
the British courts have no jurisdiction without a certificate. 41 A. 452. 

16. The offence committed on High Seas does not requite a certificate, as there is no 
Political Agent there. 41 B. 667. 

17. The proviso to S. 18S is universal and is not restricted to Native Slates in India. 
14 Cr. L. J. 298. 

18. An Indian British subject accused of an offence in a Foreign State cannot be tried 
except on the certificate of the Political Agent or with the sanction of Local Govern- 
ment. 1932 C. 299=136 I. C. 598=33 Cr. L, J. 321 

19. S. 18S, Cr. P. C., tn-errides S. 179, where S. 183 is applicable. 1932 C. 465. 

20. British Vice Consul in foreign territory is not Political Agent within the meaning of 
S. 18S. Certificate of Local Government is sufficient. 1934 Sind 96. 

21. Absence of certificate under S. 183. Cr. P. C. can be cured nnder S. 537, Cr. P. C. 8 
if it was granted subsequently. 1934 U 827, 35 P. R- 18SS Cr, 30 P. R, 1889 Cr., 
4 P. R. 1902, 11 P. R. 1S99 Cr. See 5 L.416, 7 L. 396, 13 M. 423. 19 A. 109. 

22. Under S. I8S a court in British India cannot try an oSsacc by virtue of the terms 
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of S. 179, merely because part of the consequence^? hare ensued rvithm its jur 
diction. The certificate of rdUical Agent is necessary. ]Q35 M. 325=63 : 
L. J. +15, 

23. Certificate of Political Apent is necessan’ for trial of dishonest retention of stol 
property in a foreign territory. 1933 M. 451 =34 Cr. L. }. 235. 

24. Dacoity was committed m British India Init murder was committed whilecarrii 
away stolen property, m a Native State. Held, Indian British Court had jurisd; 
tion to try offence under S. 396 without a certificate. 1933 L. 977=147 1, C. 2. 

5. Of Public Prosecutor for prosecuting an approver. S. 339, Cr, P. C, 

1, The absence of certificate bj the Public Prosecutor for the prosecution of : 
approver that he has not complied with the conditions of the pardon, vitiates t! 
trial. 5 L. 379=1925 L. 15 = 8+ 1. C.6l = 26 Cr. L. J. 237, 

, 2. An approver cannot be prosecuted at the instance of a suggestion by the Presidir 
Judge. Certificate bi Public Prosecutor is the sole b.asis of the prosecution. 19^ 

B. 135 = 35 I. C. 149=26 Cr. L. J. 469. 

.3. When the approver was committed without a certificate bj the Public Proseciih 
and it was provided at the trial before Sessions judge. Held, that what wj 
forbidden by S. 339 is the trial not the enquirv and therefore commitment was n< 
irregular, 3 R. 55= 1925 R. 219=92 I. C. 430. . 

• 4. No sanction under S. 339 (3) for gicmg false evidence c.in be granted, unless a Puhh 

.• Prosecutor gives a certificate to the effect that the approver has not complied wit 

the conditions of the pardon. 1929 O. 527=121 I. C. 83=31 Cr. L. J. 204. 

5. S. 339 {l) does not cancel S, 476, it merely imposes an additional condition a 
essential to the institution of a prosecution for perjury by .an approver and evei 
when the condition is sivtisfied, the prosecution can stiU be initiated only on a com 
plaint by the Sessions Court or High Court. 1927 N. 189=28 Cr. L. J. 645. 

6. A sanction to prosecute an approver who made contradictory statements should no! 
be refused unless it IS shown that he made the statement under undue influence 
192+ L. 90 = 76 I. C. 398=25 Cr. L. J. 174. 

*7. Production, of certificate m the Sessions Court in an offence under S. 396, I. P. C. 

IS sufficient. It need not be produced m the Court of committing M.agistrate, .v* 
* the trial commences in Sessions Court only . 1935 O, 116= 153 I. C. 596— 1935 Cr. 

C. 206, 1919 M. 190= 20 Cr. L. J. 514=51 I. C. 674 and 1925 R. 219=-3 R. 55= 
27 Cr, L. J. 254 Rel. on. 

6. Public Prosecutor need not lie Public Prosecutor when granting cer{ific.ate. 1936 
L. 409=162 I. C. 969. 

9. Public Prosecutor conducting the case can grant certificate. 2936 L. 409. 

*10. Police must chalan persons against whom there is evidence. They h.ive no right 
not to charge them because they require him ns witness. 1935 B* 186 = 37 
Bom. I,. K. 179. 

CHA.LA.N. See Incomplete clialan. Cognizance of offence — 20, Investigation. 

' -A police chalan IS -a police report of facts constituting an offence under Cl. (b) b. 190, 
and a Magistrate can take cognizance upon it. 8 P. R. 1601 Cr., 22 I’, R- 1600 Cr. 
CHANCE WITNESS. \Vitnes5~I2. 

CHANGING GROUNDS BY PROSECUTION. See Duty of prosecntmn-'3, 
CHARACTER. See Bad character. Good character. 

Witnesses to character m.ay be cross-ccamined. See S. 140, Kridence Act. 

CHARGE. S. 225 to S. 234, Ss. 210 and 254, Cr. P. C. See Distinct offences—2. 

1.5 Addition of Ss. 227-226. Cr. P. C. 

J n the facts disclosed h> the Magisterial enquiry warrant a charge not framed 

ijir. Magistrate, the Sessions Judge can frane an additional charge. i. 
iu K t . l>s, N. r, 32 C. 22. 54 1. C. 4(>>. See 1624 C. 625. 

2 . \ct eonmiitlrd for murder, the Sessions Jud^e couW not add a ersdef 

S. Hi JO r W K, 19\?? Cr. 


19] 


Chitriic-^lcorifd.) 

3. 1 Jip Sf«'ion« power to add cliarcc not fettered hy tlic fact that a complaint 

in rf«p'“Ct of it Ind been di«nii«'5rd hv the Mapi«tra!c. 16 15. 4H, 36 C. 573, Cent. 
V>27 S. -N. I‘» 15. 51, 1*» n. 740 , 27 II. 135. 1927 1’. 370, 

4. If a rbarcr IS added nr altered after the clo^e of prosecution and defence evidence, 
it IS prejiidicnl to tlie accused. 31 11. 2I8. 

5. Sessions jnduc can add char^:cs under Ss. 497, 498, I. I’. C., where the complaint 

IS not onh nf assault hut under those .sections as well. 48 C. 1105 = 64 I. C. 280 
Pist. 2 P. 70S'* 1924 I*. 283=77 I. C. 734, 1926 N, 426 = 95 I. C. 471, Ref. 1923 
L. 163^ 72 1. C. 50.3, 1923 260 = 72 I. C. 361, 192<^» M. 296. 

6. When complaint contained charpes under Ss, 352, 504, I, P. C.. Magistrate could 
not add a charge under S. 500 (nefam-ition) on the statement of the complainant. 
10 A. 39. Disi. 1926 n. 53. Ref. 1924 M. 340 = 8! I. C 129, 6 L. 375. 

7. Magistrate can .add a charge for ana oflence disclosed bv the facts though not 
mentioned m the certificate under S. 18S, Cr. P. C. 33 .\. 514. 

5. Where a person w.as charged with murder of one person and causing hurt to 
another, the Sessions Judge can add a charge of murder also. 1924 C. 625. 

9. Sessions Judge can .add charges under Ss 326, 325, Penal Code, for causing 
injuries to the prosecution witnesses, when the original charge was for murder. 
1924 L. 413 = 71 I. C. 593, 9 S. L. R. 37 Foil. 32 C. 22. 4 1. C. 903 Pist. 

10. If the effect of alteration is to deprive a person of right to be tried by Jur^’, it 

15 had in l.aw. 5 P. 238= 1926 P. 253 = 27 Cr. L. J. 512. . • 

11. Sessions Judge cannot add a charge, on which prosecution led no evidence. 97 

1. C. 1041=1927 Sind 28 = 27 Cr. L. J. 1217. 

2. Alteration of. 

1. Magistrate cannot alter a charge under S. 501 to one under S. 500, I. P. C., when 
there is no formal complaint bv the person aggrieved for the latter offence. 
18 P. U. 1889, 8 P. R. 1891 Cr., 1923 O. 4=69 I. C. 81. 35 P. R. 1905. 

2. .\ charge of rape cannot be altered into one for adultery. 29 C. 415, 2 P. R. 
1918 = 44 I. C. 204. 30 C, 910. 6 L. 375. 

3. Where a prisoner has been extradited for dacoiiy, the Court may alter the charge 
of dncott> into theft. 17 13. 369. 

4. A Court cannot alter charge m a compoundable offence after the presentation of 
compromise petition, 29 P. R. 1914. 

5 A Court cannot alter charge after the verdict of Jury. 8 B. 200, 9 A. 525, 12 A. 
551, 16 B. 414, 1924 C. 625 = 83 I. C. 485. 

6. A charge under S, 395, I. P. C,, cannot be altered into one for robbery without 
hearing evidence. 13 I. C. 783. 

7. Alteration of charge at a late stage would prejudice the accused in his defence. 

31 B. 218, 32 P. K. 1910, Sec 131 1. C. 461. 

8. Application for alteration of charge must be m.ade immediately after the original 
charge. 27 C. 839 and the Magistrate cannot postpone passing order on this. 

16 B. 414. 

9. It IS not incumbent on the court to re-examine the accused after the alteration of 
thecharge. 1 P. 54, 46 M. 449 = 1923 M. 609=73 I. C. 163. 

10. An illegal conviction under S. 30 (a), Burma Excise Act, cannot be altered to a con- 
viction under S. 37, 7 R. 316=1929 R. 256= 30 Cr. L. J. 990. 

11. If charges, as framed, disclose no offence, it is illegal and prejudicial to the 
accused to alter or amend the charge and convict him thereon without giving him 
opportunity to meet it. 54 I. C. 409. 

12. Appellate Court cannot add a charge under S, 143 to charges under Ss. 451,426, 
as the former imposes a constructive liability for the acts of others. 31 I. C. 337. 

13. If the alteration has not been explained and read to the accused, the conviction is 
illegal. 1926 A. 227=91 I, C. 888 = 27 Cr. L. J. 152, 88 I. C. 1. 

14. .A Magistrate at the time of writing judgment discovered that charges under Ss. 504 
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-352 could nr, t be tried together, n*? thr occurrence? ’T^ere diflerent. He 
struck oil .1 clinrgr under S, 352 nnd n?ked the accused jf he ^ants to recall 
the witnesses and convicted him under S. 504. Held, it is illetral 90 I C. 914= 
1925 M. 10r.5 = 4h M. L. J. 93=-2fi Cr, L. J. 

15. An accused charged under S. 412 (triable by Jury) can be convicted under S. 
41 1 triable with the aid of assessors, though not separately charged. 1926 B. 134= 
27 Cr. 1.. J. 650«27 H. L. R. 1416=94 I. C. 602, 26 .M. 243, 5 P. 238. 

16. \\ here accused is challnned under S. 341, I. P. C., the trying Magistrate can charge 
him under S. 341 as well ns under S. 506. 1931 (). 73=32 Cr. L. J. 330. 

17. A Court c.an add charge at any time l>efore the pronouncing of judgment and 
the discretion conferred by statute cannot be whittled away hv ruling. 131 1. C. 
461 = 1931 M. 439 = 32 Cr. L.J. 756=1931 Cr. C. 487. 

18. S. 226 docs not empewer the Sessions Judge lo add in the existing charge. 
A charge under Ss. 497, 498, 1. P. C.. cannot lx* added to a charge under S. 366, 

I. P. C., hy the Sessions Judge. 134 I. C. 314=1931 C. 524 = 32 Cr. L. J. 1135. 

3. Altered charge requiring sanction. S. 230, Cr. P. C. 

1. If sanction is obtain«l for sul>stantive oflence, no fresh sanction necessarj' io^ 
abetment of the same. 30 C. 905. 

2. The fact that sanctioning authority is of opinion that facts constitute an offence 
under one section, ts no Knr to conviction under another section. 31 P. R. 1919 Cr. 

4. Alternative — 

1. In a criminal trespass case one or other of intents specified in S. 441, 
sufficient. 5 P. R, 1886 Cr. See 12 P. R. 1906 Cr.. 42 P. R. 1881, 75 I.C. 29- 
17 P. R. 1908 Cr., 96 I. C. 871, 73 I. C. 527, 81 I. 239. 

2. An alternative charge in respect of two contradictory statements can be 
onlv when the prosecution is unable to prove which of the tw'o statements is ^ 

27 P, R. 1890, 32 P. R. 1888, 71 P. L. R. 1904. 

3. When the conviction is in the alternative, Court can pass the tnaximum sentence 
provided for the lesser of the two offences. 63 P. L. R. 1903. 

4. There is no misjoinder in charging an accused in the alternative with the main 
offence (murder) and under Ss. 201 or 203. 1930 M. 870, 1925 Sind 306. 

5. If the age of the girl is m dispute, an alternative charge for abduction nnd kidnap? 
ing is not irregular. 57 C. 1074. 

6. Alternative charges under Ss. 395, 457, Penal Code, are not illegal. 57 C. SOI. 

7 Alternative charges under S. 201, Pen.al Code, and S. 52. Post Offices Act, are lega • 
1930 L. 460=129 I. C. 760=1930 Cr. L, 564. 

8 Alternative charge under S. 380, I. P. C. and S. 52. Calcutta Police Act, is legs . 

45 C. 727, 50 C. 564=1923 C. 596=24 Cr. L. J. 372. 

9. Alternative charge under S. 36, Motor Vehicles Act and S. 338, I. P. C., is cff* 

2 P. L. T. 31. 


5. Amendment of — S. 227. ^ 

1. Amendment of charge by Sessions Judge after assessor’s opinion is illegal. 33 P. 

1916 Cr. * 

2. A Magistrate amending charge should not write over the original charge. 26 J. C. 

3. An illegal charge, c. g., of four offences cannot be amended by striking out one o 
offences. 29 M. 569, 49 C. 555. 

4. An amendment of charge by Sessions Judge which does not prejudice the acctise< 


legal. 25 I. C. 630. 

5. A Court can amend the charge, although accused was not summoned un er 


section. 1925 C. 579=84 I. C. 446=26 Cr. L. J. 302. 


6. Sessions Judge should compare the charge sheet and amend it using 

ble the words of the section. 91 I. C. 233 = 1926 O. 245 = 27 Cf. L. J. 5/. 

7. -\mendment of charge from S. 304 to S. 302 but the substance of the charge being 
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the same, the trial is illegal and S. 537 does not cure it. 1935 P. 431. 

6. Contents of. See — 21. 

7. Conviction for different offence for which charge not framed. S. 237, Cr. P. C. 

1. .\ccused charged r\-ith sustantive offence canbe convicted of abetment. 49 B. 84, 
59 I. C. 913, 1930 N. 145 = 113 I. C. 881, 23 M. L. J. 722, 33 M. 264, 1929 C. 807 
=50 C. L. J. 472, 42 C. 1094, 49 A. 120. 

2. A person charged under Ss. 302 — 201, Penal Code, can be convicted under S. 201 
only. 96 I. C. 867, 1925 P. C. 130. 

3. A person charged and tried under S. 411, I. P. C., may be convicted under S. 379 
(Theft). 1888 A. \V. N. 116 and vice versa. 17 M. L. J. 219. 

4. A person charged under S. 406 may be convicted for attempt to cheat. 12 B. 

H. C. R. 1. 

5. A person charged under S. 380, 1. P. C. may be convicted under F 54-A. of 
Calcutta Police Act, although no charge was framed. 50 C. 564. 

6. The offences must be cognate offences and not distinct like murder and theft. 4 L. 
3/3 = 1924 L. 109=25 Cr. L. J. 385, 1888 A. \V. N. 95. 

7. A person charged with rape cannot be convicted of kidnapping. 8 Bom. L. R. 1 20. 

8. A person charged under Ss. 149 and 325, T P. C , cannot be convicted under S. 
325. 34 C. 698, 41 C. 662, 16 C. W. N. 1077, Co»i/. 47 M. 746. 

9. Appellate court can convict the accused under S. 423, Cr. P. C., for an offence, 
though he was not charged with it. 26 C. 863, 41 C. 537. 

10. A person acquitted under S. 302 can be convicted on Government appeal, under S. 

193, 1. P. C., though he was not charged with it. 52 B. 385, 1927 A. 75. 

11. A person charged with an offence can be convicted of attempt to commit the same. 
1924 C. 18=82 I. C. 545. 

12. A person cannot be convicted for greater offence than that with which he is charged, 
whether on appeal or in the original Court. 69 I. C. 628. 

13. A person charged with murder can be convicted under S. 201 without a further 
charge being made against him under that section. 10 L. 213, 7 L. 84 = 1926 L. 88 
=94 I. C. 901. 6 P. R. 1902 Cr., I. P. R. 1904 Cr., 46 C. 427, 1926 A. 737, 1925 P. 
C. 130, lOS I. C. 905 = 29 Cr. L. J. 457, 6 L. 226, 103 I. C. 402. 

14. person charged under S 397, I. P. C., can be convicted under S. 412 if the charge 
under S. 397 fails for want of identihcation. 1930 O. 353. 

15. \ person charged under Ss 326 — 149, Penal Code, can be convicted under S. 326 
read with S. 34. 7 P. 758=1929 P. 11=30 Cr. L. J. 205. 

16. A person charged under S. 452, Penal Code, cannot be convicted under S. 19, Arms 
.\ct. 4 R. 355 = 1927 R. 32=27 Cr. L. J. 1360. 

17. A person ch.arged under S. 395 can be convicted under S. 457. 1927 O. 196. 

18. On .a charge of noting, a conviction under S 160 (affray) is legal. 1927 N. 163 = 99 

I. C. 861, 1921 A. 261. 

19. On a charge under S. 304, conviction can be had under S. 304-A. 1924 B. 450. 

20. If the accused is prejudiced, when he is convicted for an offence for vliich no charge 
was drawn up, retrwl should be ordered. 1925 C. 581 = 84 I. C. 708, 47 M. 746. 

21. On a charge under S. 468, I. P. C.. a conviction under S. 471, I. P. C., is wrong, for 
the accused must have been prejudiced. 1925 N. 294=89 I. C. 393. 

22. charge of murder cannot be converted into one of robberj’. 4 L. 373. 

23. On a charge under S. 501, a conviction under S. 500, I. P. C. is illegal. 69 I. C. 81. 

24. Court can convict an accu-^ed for a lesser offence than that vith which he had char"- 

*• edhim. Ill 1. C. 573 = 1925 0.402 * 

25. On a charge of abetment of forgery, connctioa fer csicg tbe same with guilty knov 

ledge cannot lie had. 53 C. 466. 
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Where a Magistrxate tries the accused under the section named in the complaint, it 
cannot be said that because another section couJd also be charged in the complaiet, 
therefore the trial under the sections charged in the complaint is void. 1930 A. L. 
J. U22, 12 M. 54 and 24 M. 675 Dist. 

27. A person charged under Ss. 353—186 was proceeded against under S. IS5 ori; 
without framing a charge. Held, that the omission to frame a charge was not fatal 
53 A. 206 = 1931 A. 7=32 Cr. L. J.313. 3 A. 129. 

JS. Accused was charged under Ss. 302—201. Acquittitl under S. 302, 1. P. C., is no har 
to conviction under S, 201. 36 C. W. N. 373, 6 L. 226, 30 C. W. N. 816. 

2'K A person charged under S, 395 cannot be convicted under Ss, 448 — 32$, I, 

332 1. C. 254 = 3931 C. 434=32 Cr. L.J.S92. 

30. .Vreused wa.s cliarged under S. 307 and it appeared that shot was fired to scare ai'ay 

the Police, he may be convicted under S. 506, I. P. C., although be was not charged 
with It. 1933 M. W. N. 861, 

31. Persons sent for trial under Ss, 302 — 149 and acquitted can be convicted under S 
323 for c.iusing hurt to the comp.inions of the deceased, 1931 L. 566, 

32 On a charge under S. 395, 1. P. C., accused can be convicted under S. 458. 1?^^ 
A 458 12). 

8 . Conviction for abetment on charge of principal offence. Ss. 237 — 236 Cr. P. C. 

1. A man mnv be convicted of abetment, though charged with the princip-il oifence 
nnlr. . 3932 C. 455=36 C. W. N. 595, 49 A. 120 Dist. 34 C. W. N. 195 Uth WJi 
O. 274=132 I. C. 529. 

9. On a ciiarge of rape, a conviction for abetment of rape is valid, without amendment 

of charge 1935 A. 935. 1925 A. 448 and 1926 A. 227 Dist. 


9. Conviction of substantive offence on a charge of abetment. 

Accused charged for abetment of offence only may be convicted of the principle 

1931 M. 225= 131 I. C. 458. 1925 M. W. N. 418 (P. C.) Rel. 33 M. 264 Notiow* 


30. Cross-examination before—. Sen Cross-examination — 4> 

II. Doubts as to which of several offences was committed. S. 236, Cr. P* C. *’ 
.Mternatix'e Charge. 

1. S. 2io, Ct P. C. applies to a case where it is doubrful whether the act or acts 
tuting a Single offence, may amount to one or other of several cognate offcoce • 

C 174 <177), 5 S. L, K. 16, 54 C. 476. 

2. b. 23o do*s not apply to distinct acts but single act or series of acts, so that lb® 
charge may be in the alternative. 43 P. R. 1877. 

3. S. 23o does not apply when acts proved ratsea doubt whether accused is guihj of as.' 
of ihc clj.irges .at all. 12 C. W, N. 530. 

4. Doubt must be as to the application of law to the proved facts and not 

^\hich constitute the offence. 1925 C. 903=85 I. C. 818, 1341.0.433, 13- ■ 
254.41 C. 537, 43 I. C. 618, 54 1. C. 252. ^ 

5. That the accused is charged both under Ss, 380 and 414 does not vitiate the 

J’. 731. 

6. AUf-rnatt'.e charge for contradictory statements can be framed, '^ben the 

is. unable to prove which of the two statements is halse. 27 P. K. >690. - 
SV I. C: 1025= 1935 0. 660, _ 

7. When the conviction is in the alternative, the Court should pass^ f'- 

previdcif for the fessor of the two aftematire charges, la A. • 

1.. U. D.'03. 

' '' Jil applies to cases in which prosecution cannot eslabhih exclusively say 


I.H J. C. JOi%4 = J93J Sind XJ6=33Cr. L. J.41. 
12 Dropping of 

t_vj frameiJ under Ss. 32'» and 14V I, I', C. 

i i V y nr t r^rn-aTily i-ad. 47 M. 746-1925 51. I. 
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13. Effect of framing. 

1. When charge is framed, the inquirj* becomes a trial. 38 M. 385. 

2. Where a Magistrate frames a charge, he cannot acquit the accused nr dismiss tlip 
complaint without hearing eridence on both sides. 7 C. W. N. 521. 

14. Error, ommission in — . Ss. 225, 212, 535 and 537, Cr. P. C. 

1. If the superior Court thinks that in consequence of material error in a charcre. the 
accused has been misled, it is bound to direct a new trial. 33 P. R 1916 Cr. 

2. If the appellate Court setting aside a conviction for noting, convicts the .accused for 
house trespass and hurt, the omission of the charge for the latter offence c.uises 
prejudice to the accused. 30 C. 288, 18 C. W. N. 1274 — 1276. 

3. Accused charged for dishonestly using as genuine a forged instrument was convicted 
of defamation. Held, that no valid ch.arge for defamation could be framed and no 
trial could be held. 28 C. 63. 

4. If the common objects of an unlawful assembly are not mentioned in tlie charge, it is 
defective. 22 C. 276, 77 I. C. 988, 33 C. 295, 2 P. 134. Scu 21 C. 827, 1926 B. 
314 = 95 I. C. 72. 

5. A charge of sedition IS not defective if it omits to state the p.articular pas<«ige or 
particular words used bv the accused. It is sufficient if the substance of the ivords 
is set out. 33 B. 77, 32 M. 384, 32 M. 3, 42 C. 957. 

6. If the charge is defective but is sufficiently explicit to give the accused notice of the 
charge, the irregularity will be cured. 33 B. 77, 1924 C. 18=25 Cr. L. J. 1313. 

7. Omission to frame a charge does not invalidate an order of acquittal. 6 A. 1 29. 

8. A person charged under S. 147 with the common object of causing hurt to com- 
plainant cannot be convicted under S. 323 of c.ausing hurt to another person. 
40 C. 168. 

9. An omission to set out the guilty intention of the .accused m the cliarge will l>e 
cured under S. 537 unless the omission has occasioneda failure of justice 22 C. 391. 

10. A trial de novo must not be ordered when no charge or a defective charge is framed. 

A fresh trial from the stage of illegality should be ordered. 1925 M 147. 

11. If any person IS misled m his defence by absence of an> charge or an error in tlie 
charge, a retrial should be ordered. 9 P. 642=118 I. C. 323=1929 P. 712. 

12. In a charge under S. 498 It was found that wife was not enticed a\\a\ from her 
husb.ind's house but from B’s house. Held, that il n.as not proper to ordfr retrial. 
1930C. 138 = 124 I. C 520 = 31 Cr. L. J 697=1930 Cr. C. 138. 

13. Failure to dehne accurately the common object of unlawful assemblv is .an irreguhritv 

curable under S. 537 1930 M. 188, 36 C 865, 37 C. 340. 

14. Omission to frame a charge against accused under S. 506. when it was framed 
against co-accused is immaterial. 1923 .\. 476=76 I.C. 568. 

15. Accused charged under 147 can be convicted under S. 323, I. P. C. m nppr.Tl JO’’S 
P. 359 = 108 I, C. 333. 

16. The lumping of charge together m a manner which is rontrarj to ihe provisions of 
S. 233 IS covered bv S. 537, Cr. P. C. 61 I. C. 168. 

17. If two oflences could not be tried together, their joinder would vitiate the whole trial 
1 L. 562. 25 M, 61 

18. If theft and ass.auU .are committed on different occasions, the joinder of rhirgesis 
Kad and vitiates the trial. 1922 L. 144 = 63 I. C. 35*. 

19. Omission of S. 149,1. P. C., from the charge is not an illegalili . 47 M. 746, 

20. A defect of ch.arge cannot be condoned in an appeal atnia't arnuittal j 

109=99 I. C. 602=24 Cr. L. J. 170. ' ' " 

21. In a charge under S. 494 if the aCTc«ed rren^t cl.arged with 1 1 } Tt 

abducted woman was married one but the accused ki eu wh-at lle> wrfr rl-ar -i ' 
with, the defect i« not fat.al. 1927 L. 432=101 I.C. 451, 1927 * 
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22. If the chnrge incanm^le^n and intin{lef55lar3'l.th)c but the accused and his counsel 
knew the nature of offence, it h covcm] by S. 537. 8 K. 25 = 1930 R. 201= 
31 Cr. L. J. 793“ 125 I, C. 2G0. 

23. \\))crc tljc ch.irpc i<5 ilrfcc^ivc under S. 234 ai Inrinc been presented out of time, 
the trial i«? vitiated and the defect i«i not cured by S. 537, Cr. P. C. 34 C.W.N. W9. 

24. In a charge under S. 415, I, P, C., n mere surpluMge to «tate in the charge that asr 
person sufTered loss is only n curable irregtil.arity. 1930 L. 407 = 129 I. C. 293. 

25. Where accused were charged under S. 420 but were convicted under S. 420 read 
witli S. 114, 1. P. C. Held, tb.at it was neces«.arv to fr.tmea charge under Ss. 420-' 
114. 1927 C. 63-99 I. C. 34, 

26. A Maghtr.ate finding that .a charge under S. 353, I. P. C., could not be susuiael 
proceeded with the c.nse under S. 1S6, J. P. C., without framing a cb.arge. HeM, 
th.at the defect w.as curable. 53 A. 206“1931 A. 7-32 Cr. L. j. 313. 

27. Where wrong section, c. g., S. 16 instead ol S. 5, Motor Vehicles Act, is stated inlh! 
charge hut accused knew the charge he had to meet, the accused was not prejudic- 
ed. 59 C. 113=1932 C. 461=33 Cr. L. J. 549. 

28. A person was accused under Ss. 186 — 353, I. P. C. The Magistrate found that 
there was no case under S. 353, I. P. C., and proceeded with the trial without 
framing a charge under S. 186, I. P. C. Held, that omission was not fatal. 19-^ 
A. L. J. 1314=1931 A. 7=129 (. C. 369=32 Cr. L. .T. 313. 

29. Omrssion to frame a charge is not fatal to the trial. It is an irregubrty which 
can be cured. 53 A. 206, 3 A. 129. 

30. If the description given in the charge is incomplete, the p.'ovislons of Ss. 22S*“-^- 
-*537. Cr. P. C.. apply. 132 I. C. 174»1931 C. 410«32 Cr. L. J. 844. 

31. S. 537, Cr. P. C., cures errors or omissions in ch.arge unless the accused is pK' 

iudiced. 1935 Sind 34«36 Cr. L.J. 598, 1927 P. C. 44 = 28 Cr. L. J. 259. 

32. In a charge of murder if the apphc.ation of S. 34 is not mentioned and the «ccu«5 
is not prejudiced, it is not defective. 1935 P. 304. 

15. Explaining of— to accused. S. 255, Cr. P. C. 

1. The charge must be read out and e.vplained to the accused and the record must 
show that the Magistrate has done so. 7 C. 96. 

2. When charge was not explained to the accused, the High Court set aside the 
conviction and ordered a retrial. 9 M. 61. 

3. When a question whether there was kidnapping either with or without 
and a question ns to how long the kidn.ipping continued and whether 

there was a fresh kidnapping and whether there was only a confidence trick ^ . 
taken to cheat a person, is more than ever the duty of the Judge even 
counsels may bu engaged, to clear the ground and to be quite sure that each , 

understands the case he has to meet. 1923 A. 285-=81 I. C. 80 = 25 Cr. L. j* 

16. For lesser offence. ^ 

Though the framing of a charge under minor section is tentamount to the discharge 

the accused under a more serious section of the same 

IS true if the commission of more serious offence has been 

and the Magistrate must visualise or have been invited to visualise po^si 

framing the more serious charge. 1931 L. 402 {2)=32 Cr. L. J. J029. 

17. In a Sessions Case. S. 10, Cr. P. C. See Commitment. — 5. 

1. The framing of a charge does not amount to an order of ihs 

Magistrate does not after the charges Iiecome functus officio, ffc van a 
charge. 12 Bom. L. R. 521. 

2. It is illegal to frame a charge -without taking all evidence adduced by the ^ 

20 A. 264. . 

3. H the case js transferred from the Court of one Magistrate to 

can commit the case acting on the evidence recorded by the former. So A. ' ^ 

4. A District Magistrate cannot order a Subordinate Magistrate to cotnfSi 
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nccu^eil unlc«« the criilcnce i<; <!ufncicnt in liw to form Hi? basis of conviction. 
2 13om. L. K. 225. 

5. Where .an accuse.l is clnrfcJ mth tw.a ofTsnccs oac of wliicli is triable bj’ Court 
of Session, the Macistratc shoul.1 n'lopt the prnre lure laid down m Chapter 
Will, Cr. I*. C., and the accused opportunity for cross-caamination of pro- 
secution w itncss. 61 I. C. 1003. 

18. In warrant case when to be framed. S. 25d, Cr. P. C, 

1. In a warrant case it IS impcr.Uive on the Majistratc to draw up <a formal charge in 
the manner indicated in S. 254. 93 1. C. 70. 

2. It IS not necesssrs' for a Magistrate to examine mare witnesses than are sufficient 
to convince him of the truth of the charge and then after putting question can 
draw up a charge. 3 M, If. C. R. 2 (App.) 

3. It IS not necessary that the Magistr.ite should wiit till the whole evidence for the 
prosecution has been taken. 8 A. L. J. 707. 

4. Itisonli when the prosecution has proved all the facts necessary to constitute 
an offence charged against an accused person that a charge can be framed. 2 
P. R. 1906 Cr. 

5. If on the cvHcnce recorded different offence than the one charged against an accused 
IS proved, Magistrate can frame a charge for that offence. 5 13, H. C. R. 100. 

6. If accused is to be proceeded against for an offence triable as summons case, that 
offence should also form part of the charge. 29 C, 481. 

7. If complaint for defamation is lodged and the complainant in her deposition 
further charged the accused with using criminal force and the Magistrate tried 
him for both the offences .ind acquitted him of defamation but convicted him 
of using crinimal force. Held, that the trial rv-as leg.a1. 3 Bom. L. R. 675. 

8. Magistrate should draw up a charge in accordance with the offence disclosed 
and not to consider whether he can adequately punish the accused or whether he 
should send up the case to the Sessions 1 P. R 1901 Cr., 2 P. R. 1906 Cr. 

9. Where the complaint purported to be under Ss. 193— '2U, I. P. C., but the 
Magistrate after recording evidence framed a charge of defamation. Held, that it 
IS quite sufficient for the complainant to state the true facts and it is for the 
Magistrate to .apply the law to it The charge for defamation was legal. 6 L. 375, 
23 P. R. 1895 Cr. Foil, 10 A 39, 27 M 61 and 29 C. 415 Dist. 

10. Although a Magistrate has framed a charge against an accused person, it is not 

incumbent on liim to convict him because the latter could not adduce satisfactory 
evidence m rebuttal. 89 1, C. 388=26 Cr. L. J. 1348= 1926 Notes 115. 

11. When the trial has begun according to the provisions relating to warrant case, it is 
not open to the Magistrate to alter the section and convict the accused without 
framing a charge. 28 Cr. L. J- 227 = 99 I. C 1027. 

12. A complaint was made under Ss, 353^ — 186, I. P. C. The Magistrate during 

the course of trial found that a conviction under S. 353 could not be sustained 
and therefore proceeded with the case under S. 186 without framing a charge. 
Held, that omission was not fatal to the trial. 53 A. 206. 3 A. 129. 

13. Where, having t.aken up a case as a r^arrant case, the accused ere discharged of 
that offence, but the Magistrate proceeded with the summons case without a 
charge. Held, that the procedure was right. 1931 M. W. N. 1319. 

14. Where the Committing Magistrate is competent to dispose of a case himself, but 

does not do so, he is guilty of f.nlure to comply with the provisions of S. 254, 
because an unnecessary committal is an error of law which would justify the 
quashing of commitment, 1932 L. 263 = 33 P. L. R. 185 = 33 Cr. L. J. 680, 
41 A. 454. 

15. Where the evidence if believed, justifies conviction, it is better to draw up a charge 
and dispose of a case finally. 18 P. W. R. 1909 Cr. 

16. In a complaint under certain sections, charge -was framed under a different section 
and accused was acquitted, Inrension retrial was ordered. Held, that charge 
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“"‘’j,'' '""V;'’?"’ '•ompl.iint roulil nol lie framcil, 1933 M, 63 (2)= 

ii Lr. U, J. o25, 31 M. 543. 

19. Joinder or misioindcr of,— See DUiinct offcncci, 

1. If two ofTcnccs couUl not l>e tried together, tlicir joinder would vitiate the whole 
trial. 1 L. 562, 25 M, 61. 

2. If the provision in framing the charge has been infringed, it would be curable 
except when it works actual tnjusticc to the accused. 53 M. 937 , 1927 P. C. 44.' 

3. A joint trial of ofTcnccs under S. 379 and S. 411 is illegal. 1923 U 394. 

4. Distinct ofTcnccs cannot be charged together. 8l I. C. 612, 50 C. 94. 

5. Joinder of two ofTcnccs in a single charge is only an irregularity cored bv S. 537, 1923 
C. 700, 100 I. C. 827, 41 C, 66, 19 C. \V. N. 972 Foil. 4 C. 846 Diss.'from. 

6. Where in the course of one transaction three murders were committed and only om 
charged was framed against all the accused. Held, that three separate heads of 
charge should have been employed. 54 C. 237= 1927 C. 17. 

7. Theft of two articles belonging to two diHerent persons committed in one enterprise 
constitutes only one offence. 1926 N. 89«90 1. C. 151. 

8. The offence of conspiracy and offences committed in pursuance of conspiracy form 
one and the same transaction. 94 I. C. 717. 

9. A joinder of charges under S. 408 and S. 477*A. vitiates trial. 44 A. 540. 

10. The joinder of charges under S. 376 against one of the accused with charges under 

Ss. 366 and 147 against others along with him is a misjoinder. 1922 L. 410. 

11. The defect of misjoinder of charges vitiates the trial and is not curable under S, 537. 

1922 L. 144=62 I. C. 329, 25 M. 6, 27 B. 135. 

12. Joinder of charges under S. 121*A. and S. 120«B. is not illegal. 1927 0. 369. 

13. When a senes of acts are so connected by community of purpose and continuity of 
action, as to form not only one transaction but a single offence, persons accused of 
such acta may be charged and tried together. 49 M. 74=1925 M. 690. 

14. Where four accused were engaged in a crime from 25ih June but the 5th 
them only on the 7th July next. Held, that the trial of the four along with the fifth 
for an act before 7th July is legal. 50 C. 1004 = 1924 C. 389. 

15. When a person makes deliberate false statements on different subjects during the 
same deposition, each of such false statements constitutes a separate offence. 51 £>• 
310 = 1927 B. 177 = 28 Cr. L. J. 373 = 100 I. C. 981. 


16, 

17. 

18. 

19. 

20 . 


Joinder of charges for offences committed during a period exceeding one year is 
illegal. 14 P. R. 1905 Cr. 

Joinder of charges of three offences under S. 411 and three offences under S. 4H. 
I. P. C.. IS bad. 49 C. 355=1922 C. 401=71 I. C. 214. 

The breach of the provisions of S. 233, Cr. P. C., is an illegality vitiating trial. HO 
I. C. 350, 25 M. 61. 

Selling adulterated cocoanut oil and failing to expose a sign board are distinct offcne^ 
and joinder of charges IS illegal and vitiates trial, 1931 A. 705= 133 I. C. 418- 


32 Cr. L. J. 1031. 

Three charges of embezzlement corresponding three charges of ^^i^'fication o 
accounts cannot be tried together. 1935 N* 178=36 Cr. L. J. 1216. 26 C, 5 , 

C 722, 49 B. 892, 32 A. 57, 32 A. 219, 44 A. 540, 30 M. 328 and 1931 P* 

Cr L. J. 540 Foil. 10 P. 463=1931 P. 349 and 60 I. C. 422-22 Cr. 1.. J. 


230 "Not Poll. 


20. Not to exceed three offences during a year. S. 234, Cr. P. C. 

1. S.234 says that the trial must be limited to three offences; it not ay 

three charges. The same offence may be charged under different se * .—..trial 
Penal Ccxle and any number of such charges can be tried in one and ttie snm 
33 B. 77. 

2- S. 234 limits the number of offences that can be tried in one trial. It does not mean 
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thnt prisoner c.innot be triecl separately in one day for more than three distinct 
offences of the s.ime kind committed during the year. 3 C. 540. 

3. If prosecution chooses under S. 222 (2) and the proviso thereto to prosecute for some 
out of different amounts misappropriated during the year, they are not estopped 
under S. 403 from instituting further prosecution regarding fresh items misappro- 
priated during the same period. 50 C. 632*=1923 C. 654=25 Cr. L. J. 156. 

4. S. 234 refers to trials only. A person T^■as committed on six charges of criminal 
breach of trust and three of falsification of accounts, committed m one year. Held, 
that the order of committal was not illegal. 2 M. \V. N. 179, 53 A. 411. 

5. A trial for one offenee under S. 401, Penal Code, is not illegal when the period over 
which the association extends exceeds one jear. 47 C. 154. 

6. S. 234 does not provide that all offences committed in a year in three different trans- 
actions may be tried in one Inal. 30 M. 12S, 10 S. L. R. 192. 

7. livery act of falsification of a book of account would amount to an offence under 
S. 234 and not more than three of such offences can be tried together. 26 C. 560, 
41 C. 722, 32 A. 57. 

8. But if the false entries are made-in the course of same transaction any number of 
them can be tried together. 1912 M- W. N. 545, 22 Cr. L. J- 230. 

9. Joinder of charges for three offences under S- 411 three offences under S. 414, Penal 

Code, is bad. 49 C. 555= 1922 C. 401=71 1. C. 214. 

10. Three charges under S. 409 and one under S. 210 cannot be tried together. 22 C. 
W. N. 596. 

11. The trial of accused on eight counts under Ss. 211, 490,466, Penal Code, is illegal. 
20 Cr L. J, 784. 

12. A trial for four offences is illegal and it cannot be cured by tlie Judge striking out one 
of the charges after the trial has closed. 29 M. 569, 49 C. 555, 52 M. 999. 

13. A person was accused of committing theft of eight necklaces on different occasions 
extending over a year. Held, that even if one charge w.as framed, the trial is 
vitiated in the s-ame way as if there had been misjoinder of charges. 49 A. 312= 
1927 A, 223=99 I. C. 603 = 28 Cr. L. J. 171, 25 M. 61. 38 A. 42. 

14. Offence of waging war (S. 121) is a continuing offence and therefore a charge men- 
tioning more than three offences spread over a period longer than one year is not 
illegal. 49 M. 74 = 1925 M. 690=1926 M. W. N. 331 = 95 I. C. 304. 

15. A charge under S. 406 made fifteen months after the offence was committed is illegal. 
34 C. W. N. 959 = 1931 C. 357=128 I. C. 816=32 Cr. L, J. 195. 

16. The joint trial for more than three offences committed during one >ear Is illegal. 
52 M. 999, 25 M 61, 100 I. C. 371. 

17. A conviction for criminally misappropriating 26 different suras amounting to 
Rs. 91-2-0 in a year IS illegal. 1923 A. 483 = 76 I, C. 652. 

IS. Accused was charged with three separate offences and for abetment of tao of them, 
the trial is illegal. 1925 R. 198 = 84 I. C. 463. 

19. When two persons are charged with and convicted under S. 241, Penal Code, of 
passing counterfeit coins on three different occasions on the same day to three differ- 
ent persons, the trial is not illegal. 1923 M. I81 =69 I. C. 447. 

20. Accused was charged and convicted under S. 409 with regard to 4 sums of money in 
one charge, the trial is not illegal. 1930 A. L. J. 1130. 

21. S. 23+ applies when there are several complainants. 69 I. C. 623. 

22. If more than three items are mentioned m a charge of embezelement, it is not illegal 
24 A. 254, 1929 C. 175 = 116 I. C. 722. 

23. Accused was charged under S. 477-A, I. P. C., for having made false entries in ten 
sheet. Held, that these being distinct offences, more than three could not be tried 
1932 C. 377=137 I. C. 179. See 10 P. 463. 1932 Sind 64. 

24. Offences under Ss. 380 and 457 are not of the same kind. 34 Bom. L. R, 590. 
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25. Two or more charges of criminal breach of trust cannot be joined with two or more 
charges of falsification of account. 3932 C. 486, 41 C. 722. 

26. Joinder of three offences under S. 477-A with three ofTences under S. 409, 1. P. C. is 
illegal. 1932C. 486 = 36 C.W.N. 512=33 Cr. L.J. 265. 

27. Accused was charged with having realized various sums of money from sit 
tenants and be was tried for all in one trial. Held that the trial was illegal. 1955 
O. 273 = 154 I. C. 320. 25 M. 61 (P. C.), 1931 O. 86 = 32 Cr. L. J. 540, 52 A. 941- 
1931 A. 267, 1931 P. 349=133 I. C. 450=32 Cr. L. J. 3026, 29 IL 558, 29 C. 
707, 30 B. 49, 24 A. 254, 31 C. 928, 32 C. 1085, 1934 P. 232=35 Cr. L.J. 876, 
49 A. 312, 1923 A. 483 = 25 Cr. L. J. 220 and 3 1 Cr. L. J. 337 discussed. 

21. Particulars of—. Ss. 221-222, Cr. P. C. 

3. Where a particular intention is an important element of an • offence, it must be stated 
in the charge. 22 C. 391. 


2. Where law and words of section are put in the charge, the omission of the word " un- 
lawfully ” and “ maliciously ” is immaterial. 42 C. 957. 

3. Where there are two objects of an unlawful assembly, both objects must be specified 
in the charge. 22 C. 276. 

4. An accused is entitled to know w-ith accuracy and certainty the exact value of the 
charge brought against him. 11 C. 106, 42 C. 957. 

5. Failure to state in any substantial form the nature .'ind particulars of offence is a fatal 
defect. 17 Cr, L, J. Ill, 55 C. 858=1928 C. 675 = 29 Cr. L. J. 1022. 

6. The common object of the unlawful assembly must be specified, 33C. 106, 33C. 
295, 9 C. W, N. 599, 1924 L. 667=75 I. C. 431. 

7. The time, place, person and circumstances must be specified in the charge, 15 B. 
491, 38 C. L. J. 163, 30 C. 402, 1930 S. 62, 49 M. 74. 

8. A charge for house breaking is defective if it does not mention the article stolen or 
the name of person whose house w.is broken into. 28 M. L. J. 381. 

9. A charge of defamation is defective if it does not set forth the particular occasion on 
which it was committed. 30 C. 402. 

10. In a charge of .adultery it is sometimes impossible to specify the particular date when 
intercourse took place. It is sufficient to specify tw'o dates between whtcn 
offence was committed. 51 C. 488 = 1924 C. 616=25 Cr. L. J. 997* 

11. If the charge under S. 377 was that the accused habitually n ote u-omm's cWk« 

and exhibited physical signs of having committed unnatuml offence, it is oeiec i 

6 A. 204. J 

32. It IS sufficient if a gross sum is only mentioned in a charge of criminal ® 

trust. mste.ad of items. 30B.49, 3J C. 928, 29 M. 558, 42 A. 522, 50 C. OJA 
1930 hi. 978. 

If pr-irticular items less than three are specifie<l, the charge is not illegal. 24 A- 
By mentioning only the gross sum the Magistrate must see that Cr., 

h^ome vague and the accused is not thereby prejudiced. 16 P. ^^.K. iJu/ 

42 A. 523. 

In a charge of cheating the manner of cheating must be given. 1925 C, 603. 

For constructive responsibility of accused, a charge read with S. 1 H, I. P- 
l>e preferred. 52 C. 253. 1925 M. 364 = 32 I. C. 262. 

The failure to enter m the charge the actual w'ords used in the deposition a on ya 
irregularity. 6S I. C. 36. 

In fnirung a charge, the court shocW adhere to the languat^e of tf e Si.atutc as ar 
192'. C. 439 = 85 I. C. 711. 

U f 


13. 

34. 

15. 

16 . 

17. 

18. 

19 


U r is c>'.ir.:ed with leatmg the romplainartt at a rajticulif ^ 

’ ' 4' • .* iv com''te<} cn the same evidercr, if it is prn'rrtj that he t' 

! t'l-r and un t'j;, f„6I'i=r7 I. C. l>33~Zi Cr. I.. J- -l"!- 


Tlr a. cv,..,; am nn,*. r:r;udic«I if the chaaxse stattd that they C' 


onamilttJ ef'f" 
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5. Hcfusal by to rec.ill witn<;«5«:cn after nitcratinn in char^'c viliatea trial. 

Wliclhcr there is preiiullce to nccitscd or not is irnmaterml. 1932 C. 486. 

25. Revision ntJainst—Set: Revision. 

26. Time for framinfj— nnd for objection. 

1. Charge can Itc fr.uncti nfler bcnrinir one witness. 1936 I’esh. 211. 

Wlicft the ch.irff was fitllv wi«fef«:too<f hy tJic .accused .and his counsel and the cb;«- 
tion c.anic for the first tnnr during tljc .arguments, the defect is cured under S. 53/, 
Cr. P. C. 1930 R, 201*^8 U. 25«125 I. C. 266. 

27. Vnjiuc — 

J. Jt is not proper to fr.amc n cli.art'e tJj.at the .accused did .a certain net with a 
commit an olTcncc. 1 Ic must know the specific offence charged with. 192 jv.. 

2. Where the ch.argc IS on the face of it nic.aning)css .and unundcrstand.able, but where 
the accused and his counsel know the nature of offence chargctl with ai^ 

of justice has resulted, the defect is cured under S, 537- 8 R. 25®=1930 R. 20 -* 

I. C. 265, 1924 C. lS==fi2 I. C. 545. 

3. The charge must contain stifTicicnt particulars ns to time, place, and 

that accused may have notice of the matter with which he is charged, 15 d- 

4. If the charge under S. 377 states that accused always wore ® 

e.vlnbitcd physical signs of ha\'ing committed the ofience, it is illegal. 6 A. 2U+. 

5. When there are as many as seven instances when the complainant was defamed^itj^ 

not clear from the charge as to which incident each cne of the two j ^2^ 

UDon to meet. The charge is vague and defective under S. 233. 1930 010 

119 I. C. 532*30 Cr. L. J. 1073, 11 C. 106. 

28. Withdrawal of remaining— on conviction of some — . See Withdrawal— 8- 
CHARM— death by — See Death by Negligence — 4. 

CHAWKIDAR. Sea Confession to Police Oflicer— 7. 

CHEATING. Ss. 415—417—420, 1. P. C. 


1 . 


Abetment. 

1. A person introducing the complainant to tbe cheater, knowing 

ofience is going to be committed and does not inform him when he parts w 


IS an abettor. 6 P. W. R. 1917 Cr.=4I I. C. 651. 

2. Falsely representing a notorious dacoit to be a rich Seth is abetment. 4 P- • 

3. Accused giving a quick silvered double pice to get it changed as rupee is guihy 


abetment of cheating. 9 P, R. 1884 Cr. 

4. Accused gave adutlerated S.achliriDe to a broker, w’ho sold it as genuine, ® 
guilty of abetment. 1924 B. 303=81 I. C. 926*26 Bom. L. R. 211. 


2. 


Attempt. 

1. Mere obtaining thumb impression on a blank paper is not attempt to cheat. 


1926 P* 


267=94 1. C. 353=27 Cr.UJ. 609. 

2. Sending waste paper m insured parcel, as if contained currency r 849 

1924 A. 205=83 I. C. 993, 1927 M. 199=99 I. C. 102=51 M. L. J. Stiu, J 

= 73 I. C. 780, Cofit. 10 P. R. 1913 Cr., 1 P. L. J.391=34 I. C. 992. 

3. Sending Khilafat Notes to the creditor, who pressed debtor 

attempt to cheat, but is fabricating false evidence. 1924 A. 205"O . • 

4. ' Sending waste paper under insured cover addressed to himself and claiming 

from Post Office is attempt to cheat. 9 P. 126=1930 P. 622. ^ 

5. Sending stolen halves of notes to Currency Office for c^^shing it is au 
cheat. 1928 L. 551 = 110 I. C. 815; 29 Cr. L. J, 780, 10 L. 253, 


C. 310 Foil. 

6. Fraudulent entry in a book of account is attempt to cheat. 12 M. N4, 1923 

= 65 I. C. 492=23 Cr. U J, IDS. 

7. Decree. holder indociog judgment-debtor to part with money and withholding 


P.307 

rectf'P* 
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technically come*? under Ss. 420/511. 11 L. L. J. 95. 

8. Accused making a claim against Insurance Company for much more than his loss is 
guilty under Ss. 420/511. 1924 R. 241=2 R. 53 =25 Cr. L. J. 1175. 

9. Attempt to obtain property by false pretences falls under S. 420/511. 1922 N, 40 = 

65 I. C. 994. 16 C. 310. 

10. Accused manufacturing spurious trinkets and offering to sell them to a goldsmith by 
false representations is guilty of attempt to cheat. 14 P. R. 19H Cr. 

11. Passing good.s at octroi under false description is attempt to cheat. P. L. R. 

1900 P. 38. 

12. Evasion of payment of Railway fare by means of an altered old pass is attempt to 

cheat. 6. P. R. 1868. Cr.. 11 I. C. 590. 

13. Public servant framing an incorrect document and submitting it for payment is an 
attempt to cheat. 13 P. R. 1881. 

14. If accused is prevented from taking dehveryof property through an obstacle indepen- 
dent of his will, it IS an attempt to cheat. 42 I. C. 606. 

15. Dishonest intention is necessary for attempt to cheat. 14 Cr, L. J. 120. 

16. Attempt to obtain money by inducing a person to believe that God has ordered him 
to pay is attempt to cheat. 48 M. 774, 6 M. 381. 

17. Where a clerk in charge of weighing the sugarcanes, entered in the register higher 
weights but register had not left his hands, he was not guilty of attempt to cheat, as 
It was a mere preparation. 1923 P. 307=’65 I. C. 492, 8 A. 304, 3 M. 4. 

18. The accused, a cooly recruiter induced complainant to take domestic service. He 
wrote his name m the book and wrote a letter to a cooly contractor m Cilcutta 
offering this cooly. Accused tried to get him Into tram for Calcutta. His object was 
that be may be taken to Assam. He was guilty of attempt to cheat. 9 C. W. N. 764. 

19. Accused, a fireman, applied for a post and sent a false certificate to the effect that he 
was engine driver, purporting to be from N. W. Railu'ay authorities, he was guilty 
of attempt. I P. R. 1907 Cr. 

20. Setting fire to car .and submitting false informition to Insurance Company to obtain 

msnoy falls under Ss. 420/511. 1934 Pesh. 67. Case /aw (ftsciissci/. 

21. Sending insured cjver containing blank papers and the creditor signing postal ne* 
knowledgment, falls under S. 415. 1933 P. 183=145 I. C. 671, 34 I. C. 992=1 
P. L. J. 391 Evpl. 1924 A. 205. 1927 M. 199 and 1924 C. 215 Dis«. from. 

22. A man is guilty of attempt to cheat even if the complainant is fore-warned and is not 
cheated 16 C. 310. 

23. Accused tried to sell spurious trinkets by misrepresenting them to be of gold. Gold- 
smith did not buy. Held, it was attempt to che.nt. 14 P. R. 1914, 27 C. W. N. 821. 

24. Forwarding of fictitious consignment note is attempt. (18S9) Unrep. 470. 

3. Burden of Proof, 

1. The onus .as regards dishonest or fraudulent representations is on prosecution. 42 

I. C. 1005 = 16 Cr. L. J. 45, 102 I. C. 553 = 28 P. L. R. 171. 

2. Accused pawned six rings to be of gold which were discovered to be of silver gilt. 
The onus is on prosecution to prove that accused knew that rings nere not of gold. 
55 1. C. 609. See 1935 R. 426, 18 A. L. J. 371, 29 A. 141. 

4. By Hirer. 

A person hiring certain property for use at a wedding, when in fact there was no wedd- 
ing, and promising to pay the balance of hire after the wedding is guilty of cheating, 
vhen he got the property to apply for its attachment in respect of an .alleged claim. 

3 X. W. l\ H. C. R. 16. 

5. By Jnsvrance Agent. 

Accused committed fraud on the Company by indncLag it to accept the proposal of in- 
surance on the life of M by secvnng a false medical report by suppressing and mis- 
representing facts about him and his family history. Held, be was guilty. 1935 
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C. 26^155 I. C. 261. 

6. By Personation. See Cheating by Per«!onatjon, 

7. By Pledgee. 

1. Accused received a Government Promissory Note, promissing to return certain 
jewels pledged to them, and subsequently claimed to retain the note for anotlifr 

to be due to cheating. Held, they were guilty of chenting. 3 K. h 

2, The defence v;as that the transaction took place through K and K took some nioi* 
money and naturally the pawn broker would not return the article until subsequeit 
loan wms paid. Held, it was onlv a civil dispute. 1933 A. 318=55 A. 562-.5; 
Cr. L. J. 224. 

8. By Railway Passenger. 

1. Where a Railway passenger gave some part of his luggage to a co-passenger k 
evade the charge of overweight, he was not guilty of cheating, 25 P. R. 1903 Cr. 

2. A passenger travelling m a higher class carriage is not guilty. 1 B. H. C. 140 (lSf4). 

3. Endeavouring to evade payment of a Railway fare by production of an old pass, 
altered as to date and number of persons, is attempt to cheat. 6 P. R. 1S68 Cr. 

4. Where a Railway employee obtained a free pass for his wife and mother and handed 
It over to another woman and she used jt, he was guilty of cheating. 1925 0.479. 

9. By Trustee, Guardian, Solicitor, etc. S. 418, 1. P. C. 

1. A I'tahomedan who represents himself to be a Hindu for the purpose of gelling ?” 
employment with a Hindu, who xvould not employ a Mahomedan is guilty nno 

S. 418. 18 S. L. R. 59=1925 Sind 57. 

2. If directors, managers and accountants dishonestly put a wrong balance 

the shareholders and mislead public to allow their money to remain in deposit, 
are guilty under S. 418. 16 A. 88, 7 B. L. R. 143. 

10. By Vendor and Purchaser. 

1. The selling of milk and water in about equal proportion as pure milk amounts 
cheating. (1880) Unrep. Cr. C. 145. 

2. A person was purposely sent to buy milk knowing that it was watered, m 

prosecute the seller, it was held that as there was no deception, a convictio tor 
ing would not stand. 18 W. R. 61 (Cr.) Cent. 16 C. 310. 

3. Accused sold nasty sweetmeets. Held, he was not guilty as the purchaser might ha' 
tasted jt before buying. 18 \V. R. 61 (Cr). 

4. Accused advertised to sell an almost new Jazz set, and the complain.ml ansnereJ 

advertisement and on paying the price, the goods were de.‘ip3tchcd io wm 
found that it was not of the quality he expected and certain articles were 
Held it was a mere untrue praise of goods only. 29 C. W. N. 362. 

5. Where a vendor of immovable property omitted to mention a previous incumbf^'’ 
on the property, he was not guilty. 27 A. 302, 27 A. 561, 9 P. L. T. 303. 

6. Where a licensed opium vendor sold opium at rates higher than those fi’ifd hj 
Government, he was guilty of cheating. 4 Horn. L. R. 823. 

7. .\ccused contracted to supply 260 bales of good machine ginned cotton- H* ,i.r 

seeds, raw Cotton .and rui>bish carefully packed into the middle, white mi . 

sides was placed gooil ginned cotton. He had de.xhngs n/tb a ginning 
was capable of making the admixture. Held he was gudty. 14 "om. 
i.. Selim.? or piwm.ni* as ge.nmne goM mohnrs, which were of gilt or in some w »> 

e<i v.'Uh gf.ld amounts to cheating. 20 A. I4l. j 
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2. When n crcdilor in who«:o f.irour three for Kn. 170 were drawn up and accept- - 
ed Us. 1 10 in full discli.nrire hut rrturn''d only two Mr«t« It Is .i dispute of civil 
nature. 25 P. \V. It. 1913 Cr.-20 I. C. lOOf. 

3. There is no choaltnt? when Civil rrmrdy is h.irrrtl, if.t;., illecal or immortal contract. 
15 I. C. 793, 14 Horn. L. U. 503. 

4. Insurance conip.any declined to p.iy policy until arre of dp^ea<ied is prored. The 
matter is of a Civil nature. 20 I. C. 222« 17 C. \V. N. 761. 

5. Advance was made to a hroker for supply of paddy which he f.ailed to supply. HeW. 
there was no chc,atinir. I^2tU.31“l K. 397=-76 I. C. 700-’25 Cr. L. J. 236. 

6. A sold land to It without disclosing a prior inconihranee, 11 pot a decree in which 
he had to pay the previous mortpapee. On a complaint of cheatinp A was acquitted. 
Held, that acquittal should not he set aside, as parties had remedy in Cird Courts. 
1923 L. 601 (2) = 6I-. L. J. 50. 

7. When the dispute is of n civil n.ature, there is no cheatinp. 1923 P.13. 

8. Complainant sold two huts for Us. 150 out of w-hich Us, 47 were to be set ofTon 
account of debt. He got the deed repislcrcd Imt accused did not pay the balance. 
Held it w.as a Civil dispute. 94 I. C- 204. 

9. Where a woman accepted valuation of property by son and decree was passed, she 
cannot proceed under S. 420 against him. The proper remedy is to have the decree 
set aside. 1935 Smd 95. 

10. Parties should not be encouraged to resort to Criminal Courts when the matter can 
be more appropriately decided by civil court. 33 P. R. 1910 Cr. 

14. Complaint. 

1. Complaint for cheating must be by person defrauded. 22 Cr. L. J. 672“63 I-C. 464. 

2. .\ccused presented a document for registration to the Registrar, took it back o” 
text and tore it. The complaint should be made by the Registrar. 54 f. C* 64. 

3. In a prosecution on a charge of attempting to cheat n certein person, that person 
need not be the complainant, 12 C. W. N. 750. 

15. Compromise. 

Compromise arrived at between the parties without the sanction of the Court is of no 
legal effect and cannot be acted upon. 9 L. 400= 1928 L. 232=29 Cr. L. J- Soj- 

16. Concealment of fact. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


Accused mortgaged his house without telling the complainant that his tdl® 
defective and agreed that if mortgagee could not recover money from the rnortg^^s 
property, he would make it good from bis other property. Held, he was not gui y- 
40 P. W. R. 1910 Cr., 9 S. L. R. 97 Co;i/. 140 I. C. 97. 

No concealment is di'ihonest unless one is legally bound to disclose it, eg., 
title need not be disclosed by seller. 30 I. C. 994, 27 A. 561, 18 A. L. J. 40 . 

Cr. L. J. 40. Cont. 17 A. L. J. 500. 

Raising money on a house already sold in execution is cheating. 13 P. IV. 1^- 1^^^ 
= 30 I. C. 641, 114 P. L. R. 1912, 10 P. W. R. 1912 Cr. 

Mere omitting to disclose previous incumbrance is not fraudulent unless the 
was asked who misrepresented to be unincumbered. 27 A. 561, 27 A. 302, • • 

R. 97, 50 I. C, 667, 36 I. C. 872, 1928 P. 337=110 I. C. 332 Co«6 101 i'- 
1908, 17 A. L. J. 500, 1934 N. 149. 


Silence may amount to deception. 52 C. 347=1925 C. 14 — 26 Cr. L. J. 401. 
Explanation to S. 415 refers to the actual deception itself and not to the concealme 
of a deception by some one else. (1895) 1 U. B. R. 255. 

Accused who was indebted to complainant, despatched an of 

waste paper, intending to use the receipt for the same as evidence of 2 ^ 

Rs. 530, Jt was held that be was gailty of attempt tocheat. 10 P. R. 1913 •» 

I. C. 992 Cout. 1924 A. 205, 50 C. 849, 99 1- C. 102 = 83 I. C. 993. 


Selling trees which were already sold is cheating. 50 I. C. 667. 
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9. Accused obtained advance for purchase of motor car from the Government on the 
security of the mortgage of the car. The car was already mortgaged. Held, he 
was guilty. 5 K. 274, 103 I. C. 845=1927 R. 239 = 23 Cr. L. J. 765. 

10. A man in embarrased circumstances is not bound to disclose all his circumstances to 
people with whom he deals on credit, Of course he is not entitled to make untrue 
statement. If accused orders goods on credit and promises expressly or impliedly to 
pay It on a particular date and although his circumstances were such that he could 
not pay on that and then becomes insolvent he is guilty of cheating. 56 B. 204. 

11. Mortgagor is not bound to disclose previous mortgage. Concealment does not amount 
to cheating. 1934 N. 149=35 Cr. L. J. 1063. 


12. Raising loan on a ring misrepresented to be of gold, is cheating. 18 A. L. J. 371. 

17. Conspiracy to—. S. 196-A. Cr. P. C., S. liO-B, I- P. C. 

1. In case of conspiracy by five persons to cheat, if four are acquitted, conviction of 
fifth person is not affected by such acquittal. 1936 A. 357= 162 I. C. 748. 

2. Accused ■were convicted of criminal conspiracy but were not charged with or 

convicted of the individual acts of cheating which took place m pursuance of 
conspiracy, though they were mentioned m the charge. Held, that their subsequent 
trialfor cheating IS not barred. 58 D. 23=1933 B. 447, 42 C. 957. 26 I. C 307 
42 C. 1153 and 53 B. 344=1929 B. 128 Ref. ^ ^ .ju/, 


3. Offence under S. 420 is punishable with more than two years, sanction under S. 
196-A, Cf. P. C., is not necessary for a charge under Ss. 420-l20'B. 1935 P Ql**’ 
154r.C.387 = 36 Cr. L.J. 500, 49 0.573=1922 C. 107 Poll. t'. yi 


4. Coiispimcy to cheat nas entered into m B .and subsequent acts of cheating were 
committed at P. Held. P Court had no jurisdiction to try for conspiracy. 1936 
M. 317 = 37 Cr. L. J. 634. 

18. Damage or harm in body, mind or reputation 


The definition of chc.ating is wide enough to include all dam.-iges resulting or likely 
to result .as a material consequence of the induced act. 51 C. 250=1924 C. 495. 

The damage caused or likely to be caused must be tlie necessary conseouence of 
the act. 17 C. 606, 34 P. R. 1918 Cr., 51 C. 250, 52 C. 188, 1934 L. 833. 

The proximate and natural result only of the act induced has to be considered 
and not any vague and contingent injury that may possibly arise. 52 C. 188. 


4, Loss from non-delivcry of goods arises from brc.ach of the contract .and not from 
the .act of acceptance of a Iwught note .and loss from tlie subsequent rise of tlie 
market or harm to reputation from de.aling mth a twgus firm .are remote contin- 
gencies not contemplated bj S. 415. 52 C. 188, 21 A. I-. J 873. 


5. The accused aithout any .authority arranged a contract for tlie deliveo of goods to 
the compkninaiit by B. & Co. He went to the coinplamaiii s Pleader and instructed 
him to write a letter for c.ancclling the contract. Un nfercnce to complainant 
the fraud w.as detected. Held, that .accused was guilty of .itienipt to clieat,.as 
it must necessarily have caused injur\ to the Pleader in muni, reput.ation or business 
if fraud was successful. 12 C W. N. 750=7 C. L. J. 375. 


6. A licenseil lvx3k m.aKrr on the .assurance of .accused that hr nouhl p.i\ up Ins 
losses, if any. punctuallv, on the settling daj. alloised him to tike Ivts on credit. 
Accused hailed to p.as debts on differeni «U>s and parr cb'^iues and induced 
bmi to .accept further I'd® on credit. Held, he was not guills. P»24 C. Ill, 

7. The unauthonred allotment of rrrre wagers to a eolb^Ts ilantlei were entitleil 
to, through the fraudulent acts cf the M-rranls of a Ii.itlwa' fon-pans woo! I rot 
c.a’use anj d-image to the Conip-inj. 51 C. 250«=ly2t C. 4''5. 

c /n.T— fre rrl stP'rrt i« ro cre-ce. 34 1*. fv IVla Cr. 
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11. Entering an exhibition building ^vtthout ticket i*? not cheating. 6 U. H. C. Cr. 6. 

12. A person attempting to obtain recruitment in Police by giving false information to 
the District Superintendent of Police, i*! not guilty of cheating. 6 A. 97. 

13. Accused promised to withdraw his charge against complainant’s brotlier-in-iaw, 
without intending to do so and thereby induced the complainant to withdraw his 
charge against the accused, he was not guilty of cheating. (1892) 1 Weir 477. 

14. Accused passed himself olT for another and tried to obtain a duplicate of matricu- 
lation certificate of that other person, he was guiltv of cheating the Registrar of 
the University. 12 M. 151, 15 A. 210, 25 C. 512, 28 M. 90. 

15. Where there was some suspicion regarding the conduct of the accused, but there 
was no Prima facie evidence of cheating, he was not guilty. 134 I. C. 309. 

16. Accused induced I. G. Police, to transfer lorry to their name by producing receipt 
signedbyF. in whose name lorry stood. As I. G., Police, suT^red 

harm, etc., accused w’as not liable under S- 420. 1934 Pesh. 5 = 35 Cr. L. J. 

19. Deception by conduct. 

1. Deception may be by words or conduct. 2 C. L. ]. 524, 1927 Sind 161, 1923 C. U 
= 52 C. 347, 32 C. 911, 114 P. L. R. 1912, 18 P. W. R. 1915. 

2. It IS not necessary that false pretence should be in express words. It can be inferred 

from circumstances. 59 I. C. 921 = 22 Cr. L. ]. 169. 

3. Statements though literally true, are nonetheless fraudulent if their general 

to create or are intended to create a false impression. 12 I. C. 641*12 Cr. i- J* 

4. Accused induced complainant to part with money on understanding to pay 

a day and decamped at the first opportunity. Held, that the fraudulent 
was proved. 9 I, C. 458. S^c 56 B. 204—34 Bom. L. R. 313. ^ 

5. The intention is to be inferred from previous or subsequent condii^ °i(fu'cr'^ 
the cumulative effect of the surrounding circumstances. 18 P. W. R. 1915 

6. Silence may amount to deception. 52 C. 347*1925 C. 14. 

7. Accused wearing bhaki dress threatened to take complainant to Thana for 

He was not Police officer nor did he say he was but gave 50S«» 

understand that he was. Held, that deception was proved. 1933 
34 Cr. L. J. 530. 

20. Deception through agent. 

Deception may be practised by representation made through an innocent ageiil- 
Sind 161*101 I. C. 458=28 Cr. L. J. 426. 

21. Delivery of Property. ^ 

1. Accused left certain promissory notes with the complainant as corn* 

He induced him to return them m order to collect money out oI v. j,g 
plainant would be paid. He got money but never paid the complainan • 
w.as guilty of cheating. 45 M. E. J. 133= 1923 M. 597=24 Cr. L. J. 4o.i. ^ 

2. Accused falsely represented himself to be the mananer of an est.-tte ^ a 

A. to pay him som^ money as advance of security money to be ‘ 
post promised by him to A. He then put off A. for pometime, .'ind a t 
f nnd out, he promised to return the money. Held, that the olience 
V. as completed as soon as accusetl obtained money by .a promise whi 

not fulfil. 36 C. 573, 9 Cr. L. J. 605, 56 B. 2(H*34 Com. L. K. 3J3. 

3. Accused falsely represented to A, that he was instructed by « '^jeld, J’* 

to recruit unskilled labour for service in Africa and got money as fe 

was guilty of cheating. 26 P. \V. R. 1910 Cr. 

Accused acreed to let her daughter on hire to the compI-iin.nnt for 
‘'Hr \ear m consideration of Rs. 70, out of which siie received a ‘ tf-e 

I'' 35. Uater on she refused to carry out the contract of o j 5 /vti. 

a.lv-a:a.f Held, she nas not guiltv. as the contract was mimof-'* - 
L 5' 3 15 I. C. 793. . , « l‘e 

5. ActuteU ij, for tb- restoration of stolen property and faded to re 



209 


Chealitig — {coutcf.) 

property, he uas guilty xmder S. 420. 1 B. L. J. 179. 

f). Ac:u';?l drew Hundi and Ixjrrowcd money on it, without a<;suring himself that 
Xh; ilrnucc uould lie able to pay il. It ■was dishonoured and he made himself scarce. 
Meld, he was guilty of cheating. 23 Boni. L. R. 340, 60 I. C. 993. 

7. A person whose duty it was to report current rates in the market by arrange, 
ment reported higher rates than those current, and in consequence of which higher 
rates were paid to sellers. He was guilty of che.ating. 8 A. 201. 

8. Accused got a bicycle from the complainant on the false representation that he was 
a Commission Agent and it was required for an up country purchaser. He then, 
sold it in Bombay. He was guilty of cheating. 2 Bom. L. R, 621. 

9. Accused falsely pretending to be a pensioned Siibedar, induced the complainant to 
give articles on credit for which he did not intend to pay, he was guilty of cheating. 
10 L. 513 = 1923 L. 935. 

10. The accused by making a false representation that he was employee of the Calcutta 
Municipal Corporation got a sum of rupees as subscription from the Health Officer 
of that Corporation for charity, which xvas actually paid to chanty. Held, he -was 
not guilty of cheating. 33 C. 50. 

11. A got opium from the shop with B’s ticket, he was guilty of cheating. 1 L. 

B. R. 356. 

12. Accused advertised that a book on English idiom by Robert S. Wilson, M.A., was 
readj, staling the price to be Rs, 2*4*0 and that money orders should be sent to R. 
S. Wilson, Calcutta. He wrote a letter purporting to be signed by R. S. Wilson to 
redirect money orders to accused, who collected them through a clerk. Accused had 
no book ready for sale. Held, he was guilty of cheating and forgery, 13 M. 27. 

13. Accused, a judgment*debtor, applied for permission to raise the amount of the decree 
by a private transfer, which was refused. He mortgaged the house to the com- 
plainant on the misrepresentation that he was empowered to do so. He got money 
and did not enter appearance in Court. Tbe sale was confirmed, Held, he was 
guilty of cheating. 114 P. L. R. 1912. 

14. Accused was in charge of a mare belonging to C for sale. L. made an offer. The 
accused showed him a telegram refusing the offer. L paid higher price. Held, that 
accused was not guilty even though the telegram was false. 12 A. L. J. 1258. 

15 Accused made false representation to a clerk and got warrant of aitachment. He 
made an endersement on it to his own adx*antage, he was guilty of cheating 6 Bom. 
L. R. 375. 

16. Oflence consists in delivery of property. Mere fraudulent or dishonest representation 
IS not sufficient. 130 I. C. 796=32 Cr. L. J. 611 = 1931 P. 102. 

17. The important question to be considered IS whether accused, when he took money 
from the complainant s firm for purchasing of rice and to delivering it to the firm, 
had any intention of performing tbe contract. 10 C. W. K. 1005. 

18. Accused induced a clerk to deliver a warrant of attachment and made an endorse- 
ment. Held, he was guilty. 6 Bom. L. R. 375. 

22. Denial of liability. 

A mere refusal to admit legal liability which is otherwise proveable, does not amount to 
making a false representation at the time of payment. 1925 Sind 231 =89 I. C. 247. 

23. Essentials and Evidence. 

1. If the connection between deception and the parting with some property is too 
remote, there is no cheating. 1924 A. 209 (2)=20 A. L. J. 873, 1925 A. 100, 1924 

C. 494 = 84 I. C. 554, 1924 A. 209=83 I. C. 997, 52 C. 188. 

2. Selling trees which are knoxx-n to be previously sold is cheating. 50 I. C. 667, 

3. Taking back ornaments from bride’s father as a token of dissolution of marriage is 
nocheatmg. 1923 A. 431 = 21 A.L.J. 232I. 

4. Deducting a small sum for alleged depreciation of currency notes is not cheatintr 
43 B. 842 = 52 I. C. 604. 
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5. In cheating, datnage or barm i*t iiccc*5s.iry con'^cnucncc. Mere anno3'ance is col 
enough. 34 V. K. 1918 Cr.,«=4S I. C, H77. 

6. Selling a sweeper woman a«i Jat is cbc.atinp. f> V. R. 1918-61 P. L. R. 1918. 

7. The intentjon IS to be infcrre.1 from previous or subsequent conduct of accusedacii 
Die cumulalivc cfTcct of nil the surrounding circumstances. 18 P. W. R. 1915 Cr. 

S. Accused induced complnuianl to part wilb money on tbe understanding to pay it back 
in a day and decamped at the first opportunity, fraudulent intcntis proved. 91. C.45S. 
9. Statements though literally (rue are nonetheless fraudulent, if their general e/Tect is W 
create or are intended to crr.itc a false impression. 12 J. C. 641 = 12 Cr. L.J- 553. 

10. A minor misrepresenting himself to lie major and borrowing money is guilty of cheat- 

ing. 5S I. C. 253 = 21 Cr. L.J.749. 

1 1. Getting a deed of divorce executed on n sc pretence amounts to cheating. 67 1- 
533 = 8 L. L. J. 233=1926 L. 46S. 

12. Mere refusal to return a bond after tbe money under it has been paid is not cheating. 
59 r. C. 921 = 1921 P. 12. 


Getting money without request or inducement is no offence. 1924 A. 249 (2). 
Judgment-debtor was induced to execute bonds on inducement of postponement 
sale, which wa.s held later on. Held, it did not amount to cheating. 37 I. C. 4B3. 
Accused negotiated Hundi knowing that it will not be honoured, held, be wasgoihb 
60 I. C. 993. 

Accused received cash or cattle in payment of his debt and gave 
afterwards to pay. field, that there was nothing to show that he received pay 
with the preconceived intention of denying it later on. 1923 L. 621. 

Receiving money to e.xert Influence to restore complainant back into the caste no 
che.atmg. 1924 O. 113=69 I. C. 152. 

Delivery of Railw.ay waggons in excess of allotted number owing to fraud of serraots 
IS no cheating. SI C. 250*1924 C. 495, 32 C. 773^84 1. C. 554. 

Adulteration of Saccharine with mixture of Soda Bicarbonate and passing o 
Saccharine falls under S. 420. 1924 B. 303 = 81 I. C. 926. 

Drawing cheque on a bank where accused bad no account and taking propert) 
cheating. 1925 C. 14 = 84 I. C. 1041 = 26 Cr. L. J. 401. 

Creditors were induced by retail dealers to give time but removed their goods, 
guilty. 1925 A. 473=87 I. C. 426 = 26 Cr. L. J. 970. 

?i!i' .J' ■' i:'.' ■ r:». 'tn«?en cheat and the person cheated :=90 

ii' M' 'll I"' .ill”. V. hen no new contract is substituted. 1926 . 

i.c. :■ ti f. 

Undue praise of goods advertised is no offence, 1925 C. 605=86 I. C. 985 tl ■ 
Railway servant handing over family pass to a stranger for use is guilty under 
1925 O. 479=88 I. C. 524 = 26 Cr. L, J. 1164. 

Mere taking thumb impression on a black paper is no offence. 1926 P. 

I. C. 353^27 Cr. L. J. 609. j ^ 

Deception may be practised through an innocent agent. 1927 S. 161 
458, *1928 P. L. R. 171=1021. C, 553=1927 L. 746. 

When a cheque is given and immediate payment is not contemplated, there 
cheating. 1928 O. 292=110 I. C. 209 = 29 Cr. L. J. 657. 

Accused falsely represented himself as Pensioned Subedar credit 

for which be ae\*er intended to pay; held, guilty. 1928 L. 935. ^ guilty 

Cheque dishonoured. If accused knew that cheque would not be met, he 
under S. 420. 1930 B. 179 = 126 I. C. 863 = 51 Cr. L. J. 1096. ^ 

Uecetrmg Courts and Judges by instituting false case is no cheating. 

-'«jl I. C. 810, 21 P. R. 1914. . .Qf the 

bubsequent conduct of the accused is admissible to show the state of miu 
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accueed tint he wa*? party to cheating. 1922 A. 214*= 23 Cr. L. 671. 

>2. Accine^ purcha'icd %\ool v.ith delivery of powession, agreeing to pay the price on 
the nevt day, ^hich he did not and pledged it to II, appropriated the monej 
himself. Held, not guilty as there was nothing to .«;ho\v that at the time of 
purchase he had no intention to pay. 18S6 B. U. C. 312. 

J3. When a charge of cheating rests upon a representation which is impugned as false 
and which relates to a certain future event tt must be shown that it was false to 
accused's knowledge at the time when it was made. Mere showing that it turned 
out to he false is insufficient. 15 D. L. R. 297. 

54. Accused gave out that he was President of an Association and would give sacred 
thread to the untouchahlcs to make them Kh.ashatri. He raised money. Held, he 
was not guilty. 86 I. C. 705=1925 C. 603. 

35. Where the onlv witness of the complainant on whom reliance could be pheed 
contradicted himself and the complainant was an enemy of the accused, the con- 
viction was bad. 1927 L. 797=28 P. L. R. 461. 

36. Where a prostitute communicated syphtis to a man who liad sevual intercourse on 
the strength of her misrepresentation that she was free from disease, she was 
guilty of cheating. 11 B. 59. 

37. Accused pased oTT a low class girl as of higher caste and thus obtained monej’, he 
was guilty of cheating. 2 A. W. N. 237. 

38. Where an opium consumer got one licence to purchase in one of his name and 
another licence in another name and thereby obtained more opium, he was guilty of 
cheating. 22 C. W. N, 1001, 51 C. 250, 52 C. 188. 

39. Entering an e\hibuion-building without purchasing a ticket is no cheating or trespass. 

6 Bom. H. C. (Cr. C.) 6. 

40. Entrustment and dishonest misappropriation may be proved either by direct evidence 
or by circumstantial evidence. 1935 R. 453. 

41. Debtor deceitfully obtaining document from his creditor likely to facilitate evasion 
of payment of debt, commits offence under S. 417, e. g. (sending blank papers 
under insured postal covers and getting acknowledgment from creditor). 1933 P, 
183, 1924 A. 205; 1927 M. 199 and 1924 C. 215=50 C. 849 Diss. from. 

42. Accused represented that he could influence the court and got money for bribe. 
Held, he was guilty of cheating. Illegal purpose of the contract was no defence. 
1933 R. 199, 13 Cr. L. J. 321 Dist 

43. Obtaining money by cheating is an offence under S 420 and not under S. 417. 
1933 L. 1009 = 147 I. C. 737. 10 L. 513 Ref. 

44. Misguiding people and then making off with their property is theft and not 
cheating. 1932 C. 865. 

45. The offence of cheating is not committed if third party on w’hom no deception is 
practised sustains pecuniary loss in consequence of accused’s act. 25 P. R. 
1904 Cr. 

46. An illegal demand if not fraudulent, is not cheating, IS C. L. J. 515. 

47. Accused told his master’s brother that his master was ill in a certain village and 
so induced him to go there, he is guilty of cheating. (1888) Unrep. Cr. C. 423. 

48. Accused entered an Exhibition without ticket. Held, he was not guilty. (1883) 

1 Weir 479. 

49. A received money from B for bribing officer to get post for B. He spent greater 

portion for the purpose and B was called for interview. Held, A was not guilty 
under S. 403 or S. 415. 1936 R. 471. 

4. False certificate. 

1. Where a person attempted to get himself re-mstated in the post of Kamam by 
the production of a certificate of another man bearing the same name, that he 
had passed a certain examination, he was nnt held guilty for attempt. 19 M, 

L. J. 271. 


2. A pcr‘?on whf> oht.iin'^ re'fliftc.Mc from n OrpiUv ln':p-:tnT of Schnofi \,y stating' 

untruly that i\r in'is-'il th«5 ctnniinitton in a crrtitn %r\t, u-li^ti tinothfr man of the 
•jamc name ho u'.a'r tjalUy nmlor S. 'll?, I9J2 S’. Cr. 1.. j. 443. 

3. A Utuluny Company offrml toducod Tates to stmlrnt trnvcHrrs timl a ccttificalc 
containing names of prf<an< who wore not rntitlMf v.'as pres-nted. !lcH, accused 
uhn was siiidcnt was not ijuiltv »n pros^ntifij: it. I M. \V, S'. 510. 

4. Accused, in order to urt rmplosm*'nt s^nt a fal<o certificate purportini: tn be from 
N. \V. UniUsay nuthorturs tint he v.as rtutm** driver. Ifeld, he was trudty of 
attempt to cheat. 1 1*. !C Cr. 

25. False entries. 

1. Where ncrusrd was rc«picslrd to make nn entry in n l»ook of account hclongin? 
to the complain.ani to the cfTeci that lie v.'.as lodchtcd to the comphinant that for a 
certain sum due on M'tticmeni of accounts. Itnt he wrote m a hncuagc^nol 
known to the rompl.\inant that this jaim had l>ecn paid In the comphinant, he was 
KUiUy of attempt to cheat. 12 M. IH. 

2. Where the lessee of a forest presented f.ilse accounts to .a forest officer in order to 
defraud the Ciovcrnmcnl, lie v.as itmitv of altrwpt to cheat. (1875) 12 B. H. 
C.(Cr. C,)l. 

3. Where a clerk in charcc of weifjljinjj suirarcnne for the Company entered in the 
rcRister hipher wciRhts, hut register had not l''ft him, he was not guilty of attempt 
to cheat. 1923 l\ 307 “ 05 1. C. 492. S A. 304, 3 M. 4. 

26. False name. 

1. Accused {Jiving f.alse name .and address in order to shield prosecution is not guilty. 
(1893) Cr. R. No. 10 of 1893 = Unrep. Cr. C. 035. 

2. Accused presented a stolen note for encashment and after cashing it gave a false 
name on inquiry. Held, he w.as not guilty of che.ating. (1S93) I Weir 479. 

27. Forgery for.— S. 463, I, P. C. Sac Forgerj^ — 15. 

28. Fraudulent or dishonest intention. 

1. With a view to escape the just dues of their creditors, the .accused who were retail 
dealers, fraudulently induced them, liefore the closing of the^ Civil Court tor 
vacation, to grant them sometime to p.ay up. Their object in gaining time was to 
remove goods from the shop. The Civil Courts having closed witfu’n the time 
thus granted, the creditors were prevented from seeking remedy in Civil Courts. 
Held, they were guilty of cheating. 1925 A. 473. 

2. Judgment-debtor was induced to execute bonds on inducement of postponement of 

s.ale, which was held later on. Held, it did not amount to cheating. 37 I. C. 4S3. 

3. Accused induced complainant to part with money on the understanding to paj it 

back in a day and decamped at the first opportunity, the fraudulent intention was 
proved. 9 I. C. 458. 

4. A minor misrepresenting himself to be major and borrowing money as such is 
guilty of cheating. 58 I. C. 253=21 Cr. L. J. 749. 

5. Accused sold goods worth Rs. 2-13-0 and received currency note of Rs. 2-8-0 and 
Re. 1. He returned Re. 0-9-3 instead of eleven annas saying that notes were no 
worth their face value. Held, he was not guilty. 43 B. 842. 

6. Accused waylaid some intending customers and took them to his own shop on the 
pretence that it w.as the complainant’s shop and sold sweets to them. He < 

^ wa.s not guilty as he charged only m.arket rates. 25 P. R. 1904 Cr. 

7. * Dishonestly ’ implies a deliberate intention to cause wrongful gain or nTongful loss 

and when it is coupled with cheating it falls under S. 420. 13 B. L. T. 239. 

The dishonest intention must precede or accompany the net. 11 Cr. D. J. 295. 
\ccused entered into two contracts with the complainant. offered 

•■ash and induced the complainant to part with his shares, but subsequent J 

frelit to the value thereof and then tendered the amount less amoun 

by non-fulfilment of the other contract. Held, guilty. 25 0. ‘V. - 



10. A bo 3 ’ was married to a girl who was much older. The mother and brother ask 

the father of the girl to return the ornaments to terminate marriage. Afte 
Piinchayat was called he returned the ornaments. Held, that as there was 
dishonest inducement, there was no cheating. 21 A. L. J. 321. 

11. Accused left promissorj* notes with f'e complainant as securitj’ for loan, 
induced the complainant to return tlum pretending that they were required 
collect money from the debtors with the aid of which complainant was to be pa 
He disposed of the notes and did not pay the complainant. Held, he was gul 
under S. 420. 45 M. U J. 133= 1923 M. 597= 24 Cr. L. J. 452. 

12. In a case of che.ating the intention of the accused at the time of ofience is to be se 
and the consequence of the act or omission itself is to be judged. 52 C. 188, 68 
C. 621 = 23 Cr. L. J. 589, 1934 P. 231. 

13. Where the accused took the receipt for the rent but refused to pay the rnonej’, 
was guilty under S. 420. 63 I- C. 621 = 23 Cr. L. J. 589. 

14. Person identifying before Treasurj- Officer another as the proper payee of a cert? 
money and without taking care to ascertain as to truth of his identity is not guil 
under S. 182 or S. 420, I. P. C., when there is no dishonest intention. 1927 C. 
= 99 I. C. 57=23 Cr. L. J. 25. 

15. Securing adrantage by misrepresentation is fraudulent. 65 I. C. 1005. f. 

16. A mere refusal to admit legal liability which is otherwise provable does not amou 

to making of false represent.ition .at the time of payment. 1925 Sind 231. 

17. There must be some evidence of an intention to cheat at the tune when the promi 
(the omission to perform which completes the offence of cheating) is made. 9 Bo 
H. C. (Cr. C.) 448. 

18. When another’s money IS used without his consent and contrary to purpose f 
which possession is given, the intention of person using it is dishone- 
1935 R. 453. 

19. Accused wTiting letter to another containing definitely false statements with a vie 
to get valuable security from such person. Accused is guilty. 1935 R. 453, 

20. For S. 420 it is not necess.ar\ th.it dishonest intention m.atured into actual lo' 
1923 L. 90. 

21. Decree-holder received certain sum of money from grandson of judgment-debtc 
promising to relieve them from further liability under the decree. Subseqiie 
application for execution chiming relief against grandson is not cheating. 19 

0.372, 1923 L. 621 = 25 Cr. L. J. 1311 and 159 I. C. 167 = 37 Cr. L. J. 38 Rel. o 

22. A practically conclusive test .is to the fraudulent cliaraeter of deception for erimm 
purposes IS this. Did the author of deceit derive ans adv.int.ige from it sihichl 
could not have had if the truth had been known. If so, it is hardly possible th 
the adv.intage should not h.ive had an equivalent in loss or risk of loss to son 
one else, and if so, there was fraud. 1935 B. 30=3o Cr. L. J. 522 = 154 I. C. 55 
History of Cnvunal Law of linglatui, Vol 2, P. 122. 

29. Introducing cheat. 

1. In order to sust.ain a conviction of middle man who introduced a cheat to the con 
phimnt, it must b- prosed that'he acted dishonestl> and fraudulently in the transa' 
tion. 1927 L. 746= 102 I. C 553= 23 Cr. L. J 555. 

2. Representing .a notorious pamWer as rich Seth is cheating. 4 P. R. 1905. 

3. A and B went to C. B aske.l for a lain on the securiti of a ring seemingly liut n' 
realh, of gold. \ as«ure«l C that B was an honest nnn. B was not guilty, as 
was on .\'s assurance that he got nionei. 18 A. L J. 371. 
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3. Accused sent four boxes by V, P. P. from Madras to a person at Hyderabad, who 
paid the money to the postman and found dust instead of tea in the boxes. The 
offence is triable at Hyderabad only. 1927 M. 544 — 28 Cr. L. J. 452. 

4. Accused styling himself as the Director of Mesmerism posted three V, P. Parcels 
containing a piece of paper, purporting to convey the first lesson. Held, that the 
Court in whose local area the posting was made had jurisdiction to try the case. 
1930 Bom. 358= 127 I. C. 177=31 Cr. L. J. 1155. 

5. Where the accused at C gave the telegram for despatch from T to *one J. T Court 
had jurisdiction to try the offence under Ss. 420-511. 99 I. C. 127=1927 Mad. 77. 

6. Where the letter indicating intention to cheat was received by him at Buxar, the 
Buxar Courts had jurisdiction. 1924 P. 708=76 I. C. 17=25 Cr. L.,J. 81. 

7. In a case of cheating the Court in whose jurisdiction the loss occurred is not compe- 
tent to try the offence of cheating. 1923 L. 90=67 I. C. 623=23 Cr. L. J. 447. 

8. In fulfilment of a contract the accused consigned tins of ground nut oil at Madras to 
the complainant at Dhulia. The tins contained ground nut oil mixed with rock oil. 
Held, Dhuha Court had jurisdiction where complainant became victim of the deceit 
in consequence of accused’s act. 17 Bom. L.. R. 389, 12 A. L. J. 1022. 

9. Accused at Lahore recovered money from a Bank at Bombay on a forged draft of 
the Amritsar Branch of Punjab National Bank of Lahore, it was held that Lahore 
Court had jurisdiction to try the offence of cheating. IS P. W. R. 1908 Cr. 

10. Where A sent goods by Railway from Karachi to Lahore under a false description, 
the Court at Lahore could try A, as loss of freight to the Railway Comp.any took 
place at Lahore — the Headquarters of the Company. 7 P. R. 1900 Cr, 

U. Where Raili^-ay Receipt was sent from Harda and Rs. 40, (WO were obtained on 
their credit at Bombay. Held, that both courts bad jurisdiction to try the offence 
of cheating. 65 I. C. 994=1922 N. 40=23 Cr. L. J. 210. 

12. Where the accused two days after he became insolvent realized at Calcutta the 
money due m respect of certain Hundies w’hich the complainant purchased. Held 
that only Calcutta Court had jurisdiction and not the Aligarh Court where the loss 
ensured to the complainant. 5 A. L. J. 333. 

13. Two persons induced another to purchase a barrel at Meerut on the false repre- 

sentation that jt contained a certain quantity of spirit. At Agra it was discovered 
that quantity was less. Held, Agra Court h.ad no jurisdiction. 13 A. L. J, 1067. 

14. Accused sent from Bombay an insured letter to the complainant in Gujrat intending 
to use the receipt as evidence of discharge of debt. Held that Gujrat Court had 
jurisdiction under S. 420, I. P. C. 132 I. C. 864=32 Cr. L. J. 996. 

15. Drafts induced by accused to be issued on false pretences were issued S and were 
negotiated and the money was received by accused at S. The 

honoured m due course at K. Held, that the court had no jurisdiction. 1834 1. • 

477=32 Cr. L. J. 924= 1931 N. 94. 

16. When contract of sale is entered into at A rvith a partner of firm sitmted at B, in 
case of cheating It is the firm that is cheated and therefore Court at B has lun. • 

diction. 1934 A. 846, 1934 A. 499=35 Cr. L. J. 932 Expl. 

31. Ornaments eonlalning alloy. 

1. Jewellery is not generally made of pure gold. Pawning bangles as gold 
does not mean “p«ro gold bangles". Pure gold used is 22 c.arat or 22 parts 

of 24. Sovereign gold is 22 carat. In England anything from 18 carat , 
carats is used as gold jewellery. The pai^nor is not guilty of cheating m 
because the bangles arc found to be of alloy of gold. 1935 R. 426. 

2. Raising loan on a ring misrepresented to be of gold is cheating. 18 A. L. J. 371. 

3. Selling or pawning gold 31ohurs which were rupees covered with gold amounts to 

29 A. 141. 

32. Procedure 

\ fi-ts charged indicate an offence ander S. 420, a second class 

^ '-i * ir» t? under S. 417, 20 L. W.919. 82 I- C- 57=1925 M. 367. 
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2. A Court should not go beyond the finding of Civil Court and convict a person of 
cheating when the matter is of civil nature. 33 P. R. 1910 Cr. 

3. Tne complainant must disclose all evidence of cheating at the first trial. 99 I. 
C. 1035 = 1927 Mad. 444 = 28 Cr. L. J. 235 = 25 M. L. W. 220. 

4. Joint trial for separate offences of cheating committed at different intervals is illegal. 
69 I. C. 271 = 1922 O. 250. 

5. On appeal from conviction for cheating one person, it was turned into cheating 
another. Held, that accused was prejudiced. 1934 L. 833. 

6. Appellate court can alter a conviction of cheating to one of criminal breach of trust. 
1933 P. 26= 34 Cr. L. J. 419. 12 B. H. C. R. 1 Rel. on. 

7. A person acquitted of cheating for using false affidavit can be tried under S. 193, 

I. P. C., for swearing false affidavit. S. 403, Cr. P. C., is no bar. 1936 R, 174= 
37 Cr. L. J. 492, 40 B. 97, 48 C. 78, 1929 R. 209 and 1924 R. 213 Rel. on. 

33. Property. 

1 A decree is not a valuable security or property. 1924 C. 502=81 I. C. 810. 

2 Acknowledgment receipt of money order is not valuable security. 1927 M. 199, 50 

C. 849, 99 I. C. 102= 28 Cr. L. J. 170. See 1933 P. 1S3. 

3. Property in S. 420 only refers to moveable property. 2 A. W. N. 6, 32 C. 22. 

4. A railway ticket is property. 4 Cr. App. R. 276. 

5 A certificate of having passed an examination is property. 18 N. L. R. 52. 

6, Promissory note is property. 45 M. L. J. 133=1923 M. 597. 

7, A warrant IS propertj. 6 Bom. L. R. 375. 

8, A thing whose value cannot be measured in money is “property.” 18 N. L. R. 52. 

34. Puffing one's goods. 

Puffing one's goods or advertising or giving under praise to one’s goods is not cheating. 
29. C. W. N. 362= 1925 C. 605=86 1. C. 985 (1)= 26 Cr. L. J. 921. 

35. Restoration of property. 

If accused is acquitted, the Magistrate cannot restore the propertv to the complainant. 
1926 C. 1048=95 I. C. 933 = 27 Cr. L. J. 853. 

36. Selling adulterated goods. See Adulteration 

1. Selling adulterated sachhanne mixed with' bicarbonate of soda as genuine sachharine 
amounts to cheating, 26 Bom. L. R. 211 = 1924 Bom. 303 = 81 I. C. 926. 

2. Selling of milk and water in about equal proportion as pure milk amounts to cheat* 
ing. {1880) Unrep. Cr. C. 145. 

3. A person purposely sent to buy milk, knotting If was natered, in order to prosecute 
the seller, bought it, it as held that as there was no deception, a conviction for 
cheating would not stand. (1872) 18 \V. R. 61 Cr., Cotit. 16 C. 310. 

4. Selling nasty sweetmeats is not cheating. (1872) 18 W. R. 61 Cr. 

5. Selling or pawning as genuine gold Mo/mrs, which v ere of gilt or m someway 
covered with gold, amounts to cheating. 29 A. 141. 

6. Accused contracted to supply good machine of ginned cotton but supplied cotton 
seeds, raw cotton and rubbish carefully packed in the middle ttith good ginned 
cotton on all sides. Held, he was guilty. 14 Bom. L. R. 137. 

37. Sentence. 

1. Imprisonment under S. 420 IS obligatory. 1929 A. 260 (1) = 114 I. C. 733, 1926 L 

350 = 94 1. C. 130=27 Cr. L. J.562. 

2. The longest period of sentence under Ss. 417/511 is six months. 192S N. 113. 

3. S. 562, Cr. P. C., does not apply to an offence under S. 420. 16 P, R. I9ii Cr. 

23 P. W. R. 190S. (But the bw has now been amended.) ' 

4. In case of previous conviction for cheating by a second class Magistrate, enhanced 
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punishment under S. 75 cannot be awarded. 19 P. R. 1889 Cr, 

5. Accused was a leading member of Bar and 64 years of age. Held, that a sentence ' 
of IS months should be reducad to 9 months. 1035 R. 453, 1935 R. 456. 

6. Money was extracted for charitable institution but was pocketed by collector him- 
self. He should be EJven deterrent sentence. 1934 P. 114— 35 Cr. L. J. 1167. 

38. Similar Acts. S. 15, Evidence Act. 

1. A licensed clerk was charged with cbeatwgr by collecting 2 annas more than due, 
from each licensee. Held, that evidence of action with others is not admissibie. 
34 A. 93. 

2. Evidence of similar acts committed by accused is relevant to shoW’ hfs intention. 
Evidence to show character of accused that he is likely to do such an act is inad- 
missible. 269 P. L. R. 1914, I2P. R. 1913 Cr., 42 C. 957, 36 C. 573. S^ealso 
112 I. C. 850, 39 A. 178, 39 A. 273. 

3. Evidence of similar frauds is admissible as showing .systematic course of conduct and 
to negative an honest motive. 36 C, 573, 39 A. 273, 46 B. 958, 47 C. 671. 

4. Cheating is a case m which the question of guilt or innocence depends upon the 
proof of actual facts and upon the state of accused’s mind. Evidence as to any 
previous act of fraud is not admissible. 34 A. 93, 112 I. C. 850, 1925 C. 674. 

5. In ease of cheating by ordering goods with the intention of not paying for them, 
evidence that he ordered goods from others and did not pay is admissible. 56 B. 
204«2932 B. 273«33 Cr, L. J.40I. 

6. Awcussd misrepresented himseH as Diwn of an Estite. Similar acts were 
admissible to show series of systematic fraud. 36 C. 573. 

7. Evidence of similar instances of cheating or embezzlement is admissible to rebut, by 
anticipation, a defence of innocent receipt or appropriation. 3925 E. 880»®in I. 

C. 387, 97 I. C. 1041«27 Cr. L. J- 1217. 

8. In case of doiia fide payments to wrong persons, evidence of prevtow acts of 
dishonesty are inadmissible. 1933 C. 136=34 Cr. L. J. 294. 

39. Subsequent conduct of accused. 

1. Subsequent conduct of accused is admissible to show the state of mind of accused 
that he was party to cheating. 1922 A. 244 = 69 I. C. 159=® 23 Cr. L. J. 671. 

2. Subsequent negotiation between cheat and the person cheated, does not eR^ect the 
oflender’s criminal liability, when no new contract is substituted. 1926 O. 161. 

3. Accused received cash and cattle m payment of his debts and gave the debtom 
notice afterwards to pay. Held, that there was nothing to show that he received 
payment with the preconceived intention of denying it later on. 1925 L. 621. 

4. Mere refusal to return a bond after the money under it has been paid is no cheating. 

59 I. C. 921. 

5. Accused falsely representing himself as manager of an estate got money from A- as 
security (or a post to be granted to A. He put him c>!f for sometime, but on oeing 
found out, promised to return the money- Held, that the offence of cheating was 
completed as soon as he got money and the fact that be p-aid back part ot mon ) 
under pressure did not in any way effect his criminality. 36 C. 573. 

6. Accused drew Ilundi and borrowed money on ft without as^iuring himself that 
drawee would be able to pay. ft w.as dishonoured and he made himself scarce, 
was guilty q{ cheating. 23 Bom. E- R- 340, 60 I. C. 993. 

7. Subseqae.nt events can merely show the reflection of wh.at a man s mind may 

been. But previous events are more import.ant to a«:ccrtvijn his states of mia 
1935 R.456. 

CHEATING BY PERSONATION. S^. 41&-+I9. 1. P. C. 

1 AbetTuent. 

1 vV'.fe V repre«er.ted hirrtseff 3 S B and got Haff Ticket for Hoivcrstty examinnlJort 
js..' papers wiih name. A is guilty of cheating by personation an 

B cl 12 51. 151, M. 90, 15 A. 210. 
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( ■•’H'lli'*»’i*llin’Mrjt--»-4 a-f *-r r.iJfi II * nirrT*. 1 r n-4« guilly 

1 1:M. 151. 

■ ■ h <• itis' “ '•• 1 . 1 * 1 if-'f n'n^i ft^'m il <• I’r«t O/T.cr in lh<* nAni** of a 

f n ^ '■' It:*' * ^ ' 1 ^ “r a - 1 f 13 ?•!. 27. 

’ hfi a •:!*• p r <-*' !-t in an''5!-<‘f ^ ntfre i« r.n{ cb'*A!ire l>v ivr- 

1' r h* Cr, I \Vr..r 4^0 (1«*'>3». 

4. Jn’n- -TfiT '•J a nUl" laif tn wfjlc rro-f r.am** in!n crrtific.Ue cf a 

r.i?r ,t . i.-c '' V H 1''14 Tr. y> I* K. IS‘S Cr.. 20 I*. K. !*■'? Cr. 

5. r.i1 :< ; :» • 'nii-c a j<-r trt !« a nch Srth i« chfAtinu In' p<r<'3"alioa. 

4 r. IC. 1'*''5 Cr 

<. A i"”?' 1 r) a c.tI tnl^ th* <!Ai:cJ5t<f rf A and rf pnod f.\mily irhife 
*’ *• V 1 - n ?. n rV'-iIin," In j''rf’nit«'‘n. 7 \V IC. 51 Cr. n®'»7) 

T \'<\ 'nnm\n,l\ a tirtr.aa to I** th^ mUhrr «{ a «^pny, who 

! 1 Mv'n I ,11' 1 in md Ortfln ir.du-'i'd the Milit.irv atitliofilif* In pmnt hff 

{•' M n, w5 I'll «’ e djee, (r-r \rifi na< rt:«lt\. 1**07 A. \V. N. 2M. 

^ Afi'-'.itela derd. fell ill and te }t:e«*r.j H |o pefc-intlc her .‘tr.H admit the deed for 

hr rtraii' I wh-rh H rlil HrM H i« not irmti of S 419. thonich RUiltv under 

ICr.'.vlMfi J Aft 17 < U w li. .’4. 

fi Wife l! pi'T' f niT'-lf O’! a< \ .and drpotn .m «uch in the tviinest hox is not puiUy 

id ( } ri'i h\ j>rt'ii-itifvi I'ut under S. 1*^3. !• I*. C. 1 II. 11. C. H. 69. 

Ill Wl'rrrilr'e i^ n-i }'r'<uniAn lo«« to a ifiird person who was not deceired, there is 
t,,i 1 1 rill !,• |l^ prj* irntinij J5 1’ IC. 1*^04 Cr. 

Misrepresentation as (o aisle. 

I \< < u'r I in lurrd anoihrr to pin with mnnev in eonsideratioa of m.-image b> repre* 

• riiiui, I ''isilii ^ III ti> fie a Hr.alimtn is cuiUi under S. 419. U671) lO \V. K. 42 Cr. 

2. Hrilitiii.i \M»r i . «lr<n tdvd .ns Khntrani for the purpose cf nurriage and oblainmp 

ni'i i« . ilrld. It did not aiiio mt to an oJTcncc under S. 4 19 but under S. 420. 13 

i* U l'«iU t r . 14“ r. L. K l‘»03. 

3. < Hit.unttn; (inicrniiient service fiv false representation as to caste IS not cheating by 

pcrsoi: ill )i] 14 I’. K. 1.^50 Cr 

4. \ccii''r 1 ptisr-J hiniself olT.is f>ro!iit and ofTcreJ to give the abducted girl in marriage 
isRuilti. I’. IC. IfeiO Cr. 

5. A M ill line In who pretends to be i Hindu in order to get a job under a Hindu who 
would not c.nploi .\ M.oliomc l.an is guilt>. 1925 S. 57 = 25 Cr. L. J. 769. 

6. Desrnbin^ a swerprr woman whose husband was alive as a Jal widow and getting 
mone^ is o^rence under S. 420 .and not S 419. 23 P. \V. IC. 1918 Cr., 6 P. R. 1918 
Cr.. 13 V. K 1904. 2 A. \V. N. 237, 5 \V. K. 9S Kef. 

Misrepresentation as to position in life. 

1. Accused represented a girl to be the daughter of a certain woman of good family, when 

to his knowledge, she was the daughter of another woman. He was guilty under 
S. 419. (h567) 7 \V. K. 51 Cr. 

2. Where a dtxrument purported to have been signed by a Patwari, was signed by him 
at a time when he was not Patwari, an offence under S. 419 was committed. (1874) 
21 W. R. 41 Cr. 

3. I'alseh representing a notorious gambler, as a rich Seth is cheating by personation. 


Cheatius* by personntion-^icoisid.) 

4 P. R. 1905 Cr. 

6. Personation st an examination. 


' A represented himself ns B, got a Hall Ticket in B’s name at a University examination 
and wrote papers in B s name. Held, he was guilty under Ss. 419 and 463. 12 M. 
15i, 13 B. 505, 23 M. 90, 15 A. 210, 1936 C. 403, 25 M. 726 Diss. 

7. Personation by a witness. 

A witness falselj’ deposing in another’s name should be charged with giving false evi- 
dence, under S. 193 and not under S. 419. (1863) 1 B. H. C. R. 89. 

8. Personation before a public servant. 

1. A female vendor started for D in company with others to get a sale deed registered. 
She fell ill on the way and one of the women personated the vendor and got registery 
of the deed. Held, that she w.as guilty under the Registration Act and not under 
S. 419. (1869) 11 W, R. 24 Cr., 17 C. 606. 

2. Accused knowingly represented a wrong woman to be the mother of a sepoy who 
had been killed in action and got her pension from the Military authorities, he was 
guilty under S. 419. (1907) 27 A. W. N. 291. 

3. Where a person falsely personated another and induced a Health Officer to deliver to 
him a health certificate, he was guilty under S. 419. 11 L. W. 368, (1919). 

9. Sentence. 


A previous conviction of theft or burglary should not be taken into account in increasing 
the sentence, when the subsequent offence is cheating by personation. 1927 L. 220 
«1QQ I. C. 536*28 Cr. L. J. 312. 

CHEMICAL EXAMINER. S. SlO-Cr. P. C., S. 51, Er. Act. 

1. Chemical Examiner’s negative report regarding absence of trace of blood in the earth, 
grass or leaves from the alleged place of occurrence will not displace direct evidence 
about the place of murder. 1924 C. 625*83 I. C. 485*26 Cr. L. J. 5. 

2. Great weight must be attached to the report of Chemical Examiner with regard to 
the stains of semen in sodomy cases. 10 L. 794* 1930 L. 518 (2). 

3. Court must be satisfied that the substance examined were in fact what they were 
said to be. 18 C. W. N. 180. 

4. Certificate of Professor of Anatomy is not ^icr sc admissible. 47 B. 74. 


5. 

6 . 


10 . 


12 . 


13 


Report prior to proceedings is inadmissible. 50 I. C. 26. 

The report of Chemical Examiner cannot be admitted in the first lime, 

when It is not formally tendered in evidence. 1924 A. 193—83 I. C. 904. 


Where the appellate court admitted the report without examining the Chemical E. - 
ammer, but the evidence to support conviction was sufficient otherwis^ He , a 
the dismissal of appeal was improper. 981. C. 177*1926 K. 193 — 27 Cr. E. J. 12 . 


If the report of Chemical Examiner contains quantitative analysis it should be o 
to medical rfiicer conducting ^os/-wDr#«« to explain medico-legal inference 
drawn from report. 1933 A. 837*146 I. C. 10S9. 

If the written report of Chemical Examiner is not given on oath and not 
cross-examination, accused should not be put in peril of capital punishment o 
report. 1933 A 837*146 I- C. 1089*1933 Cr. C. 1463. 

Courts should not admit Chemical Examiner's report if it is in.adequate, unless ft 
submits full and satisfactorj* reiKut, 1934 O. 6^ 1933 A. 873 Ref. 

Report though meagre which is admitted by Sessions Judge cannot be tejsci J 
High Court m appeal. 1934 O. 62*35 Cr, L. J. 700. 

Report of Chemical Examiner has value, even though he is not examined in 
It IS for the court to determine cause of death on report and other evide 

}.. }50iyf==I5 L.310, 1933 A. 837 Expl. 

5 1 thr accused did not object to the report of the Chemical Examiner on 
tn.it as not personally examined in Court he cannot object to it m 

Court Sv34.\, S75. 
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’cmicxil Examittci~—fconcl(i.) 

14. Chcmicnl Il'^nniincr nui'st girc in In': report opinion .ind groHniJ*! on n-hich opinion 
is Ki«eci. 1933 A. 394. 

iEQUE DISHONOURED. See Cheihnjr— 12. 

-IHAVI. See .\rms Act, dc.ndly weapon. 

1. nn arm for the purpose of Arms Act. 16 P. R. 1900 Cr. 

2. Hc.ad of a cJiJurvi is an arm. 20 P. R. 1900 Cr., 32 P. R. 1918 Cr. 

HIEF JUSTICE. 

Chief Justice has no greater judicial pouers than other judges of the court. 1933 C. 
870, 2 C. \V. N. 431 Ref. 

HILD. See Minor. 

Abandonment of — . See Abandonment of child. 

Abduction for committing theft. See Abdoction-~16. 

. Abstaining from giving nourishment to — . See Culpable Homicide— 4. 

. Death of — . Sea Death by negligence — 2. 

. Evidence of — See Witness — 15. 

In mother’s womb. See Abortion, Murder — 19. 

. Liability of — under 7 years. S. 82, I. P. C. 

If the child IS under 7 jears, it is a good answer to the prosecution. 22 W. R. 27. 

Liability of — . Under 12 years. S. 83, 1. P. C. 

1. A child of 9 jears of age stole a necklace worth Rs. 2*8-0, and immediately sold it to 
the accused for fire annas, the child w.as guilty of theft and the accused of receiving 
stolen property. 6 M. 373. 

2. A girl of 10 jears mortally wounded her husband and hid herself in a field. It was 
held that she was guiltj*. (1864) 1 W. R. 43 Cr. 

3. Where the age of the accused is under 12 years, the Magistrate should under S. 83 ' 
find that he has attained sufficient maturity of understanding to judge the nature 
and consequence of his act. 27 C. 133, 5 M. L. T. 296. 

4. A boy of 12 can be guilty of attempt to rape. 11 B. L. T. 135. 

5. Where a child under 12 commits an offence, when he is unable to understand the 

nature of offence, he cannot be debarred under S. 105, Evidence Act, from the defence 
allowed by him under S. 83. 1925 O. 311 = 26 Cr. L. J. 310. 

6. That the child has not attained sufficient maturity of understanding is a matter of 
defence to be considered with the other issues arising in a case 22 W. R. 27 Cr. 

). Overfeeding — to death. See Murder — 32-B. 

0. Throwing— to crocodiles. See Culpable Homicide — 33. 

CHILD MARRIAGE RESTRAINT ACT (1929). 

1. A relation of a girl’s mother applied to be appointed guardian and for an injunction 
against her father marrying her in contravention of the Act. The Court granted 
an injunction but the father married the girl. The Court put him m Civil Jail. 
He pleaded that he never received any notice of injunction. Held, he was entitled 
to prove the absence of notice. 1932 C. 719=137 I. C, 425. 

2. A Court taking cognizance of offence should hold preliminary inquiry before taking 
any further action. 1931 Lah. 56=130 I. C. 783=32 Cr. L.*J. 616. 

3. If preliminary inquiry under S. 10 of the Child Marriage Restraint Act of 1929 is 

not held, it vitiates the whole trial. 12 L. 383. » 

CHIT-FUND. See Lotterj — 3. 

CIPHER CODE. See Conspiracj — 5. 

CIRCUMSTANTIAL EVIDENCE. See Morder-22. 

1 . Accused owes no duty to give explanation but if ^nmir /rtcie c.ise IS made out, the 
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Ctrcumsldulutl Hvirfr/icc— (con/*/.) 

force of svi«!picinu*i circumsl/inces no explimiion f'. 

1925 S. 289^88 I. C. 7==2/» Cr. L. J. 10^3, 32 f. C. 151. 

2. In a ca^e of thcfi of currency notP«. it w.tn proreJ lint acetnM w.i? onr of tht 

person*? who cntcrc^l the ofRee in ih«* nh-s-'nco of compliimnt an i lint hf‘ w;^': in 
pos<?es<tion of money after theft for which hf* co'ihl not yrirr ■siusfnclory a'^rox^nt, 
held that evidence i<i insnfficirnt. 23 I. C. 501 15 Cr. L. J. 2')3. 

3. Merc fact that nrcii's'-d was la^l <ieen with the dccf.ved xvith a motjrb for miml'T 
is insufTicicnt. 1927 L. 581 « 103 I. C. 49*=- 2H Cr. I.. J. 6 J5. 

4. Circumstances must be incompatible with neensed's innocence. 1^29 1.. 6^1=7 
L. 591.98 I. C. 241. 1928 «.* I30»52 11. 385. 41 C. 621, 43 I. C. 211. 55 I C. 
394. 5 P. K. 1872, 136 P. L. K. 1909. 15 1*. R. 1924 C. 382«n3 I. C.850 
1922-L. 263. 59 I. C. 858. 137 1. C. 63. 1932 O. 251 (2). 

5. The eststcncc of pencml enmitv tiiih a desire lo procure death of a person is only a 
piece of circumstantial evidence but IS not corrnMr.itJOn of snorn testimony. I92G 
A. 377 = 48 A. 409=95 I. C. 74=27 Cr. C. J. 746. 

6. Where there nnis no eve witness of miinlcr, the circumstantial evidence that accused 
was standmu in the door w.iv with his cloth and feet blootlstaincd and that deceased 
had l)cen paying attention lo his sister is msulTicient to stipiiofl conviction. 1924 
L. 62=5 L. L. J. 40=81 I. C. 173 = 25 Cr. L. ). os5. 

7. A conviction on circumstantial evidence cannot Iw sustained imlc.ss inferences, drawn 
from the history of case point siroaglv to the commtpsion of oifence and defence is 
highly improbable. 1923 L. 488=83 I. C. 72U 16 f’. W. R. 1911. ! 0 « I. C. 912, 
32 P, R, 1916 Cr.. 7 L. 396 = 97 LjC. 752«192o L. 5S2. 

8. Association of a person with accused r.ti?cs suspicion hut is no evidence to convict 
him. 27 P. L. U. 441*28 Cr. L. J. 209. 

9. The fact that fields were irrigated hv accused is jnsufTicient to hold that tlie% were 
guilty of opening an outlet tn the canal. 1923 I-. 603. 

10. Discovery of jewels worn by deceased and knife in accused s cattle shed is not suffi- 
cient to connect him with the offence. 5 L. L. j. 78. 

n. A very grave suspicion rests on a person found in possession of ornaments belonging 
to the deceased soon after murder. 66 L C. 187. 

12. Where the evidence of identification of dead body is unsatisfactorj, conviction can- 

not stand. 221 P. L. R. 1915*40 P. W. K. 1914. 


13 . 

14 . 

15 . 

16 . 

17. 

18. 
19. 
20 

21 


Mere evidence that deceased drank milk offeretl by accused .and died soon after ex- 
hibiting symptoms of poisoning is insufficient for conviction. 25 r. \V. it. i il. 

In a case of conviction on circumstantial evidence only there must be a chain of evi- 
dence. so complete as to leave no ground for a conclusion therefrorn consistent with 
the innocence of the accused. 27 P. R. 1913 Cr., 1931 C. II 3- Cr. L. j. 

The conduct of the accused, such as absconding and giving false name when found 
is only a ground of suspicion against him and insufficient to support convic i . 
46 r. C. 709. 

Conviction on blood stams on tracker’s evidence is not sound. 171 P. L, R. 1913, 
136 P. L. R. 1909, 67 P. L.. K. 1913. 

Where there is a strong feeling between the parties and the evidence 
of a partisan character, it is safe to deade the case on circumstances an pro 
50 A. 733*1929 A. 18*113 I. C.434. 

Circumstantial evidence is conclusive when evidence is of such » 

possibly lead to no other inference except the guUt of the accused. 56 c. /ao. ^ 

From the redness of eyes it cannot be held that a person merely on that acco 

an habitual smoker of Bhang. 89 I. C. 145—1925 O. 480*26 Cr. L. J- 

The question was whether guardian was guilty of gross *^®shseace. He , 

circumstantial evidence is as good rather better evidence than oral evi 


M. 245-70 I. C,.335*41 M. L. T. 449. 

The circumstances from which inference adverse to the accused is sought to 
must be proved beyond all doubt. 1931 C. 11*129 I. C. 677*32 Cr. 1,. J. 
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irctimstaiitial Evidence — [concldj 

22. Circumst.inti.ll evidence must untiiistakely point to the guilt of accused. Little weight 
should he .ittachecl to cstr.i judicial confession. 1932 O. 324 = 33 Cr. L. J. 379. 

23. Since tlie failure of one link bre.iks the chain, every link in the circumst.anti.al chain 
must be proved. 58 I. C. 457 = 21 Cr. L. J. 777, 1 P. 630=1922 P. 582=24 
Cr. L. J. 91. 

24. No person should be required to answer the charge without n clear proof of corpus 
delicti. Best on Ev. S. 441. 

25. Indirect or circumstantnl evidence doss not prove the point in question directly, but 

establishes it onl\ h\ inference. 41 C 173. 

26 It IS not difficult to produce false evidence of ej e-witnesscs. It is on the other hand 
estremclv difficult to produce circumstantial evidence of .a convincing character, and, 
tliereforc circumstantial evidence, if convincing, is more cogent tlian tlie evidence of 
e^e-uitncsses 1933 P. Ib0 = 34 Cr. L J. 395 = 142 I C. 613. 
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Sei AfWi'tJOnaJ 


Cogjjitrtwcc ofOJftnccs — (comM.) 

1 Itn pcnm, U trlMn-a l,y p^Sr, s. IM, Cr. I'. C.. .hnitM tiitix 

ImkM ncn'n.l him m Su-h pmiict 

should di«:courn{:rd. I9i3 A. 399-'34 Cr. L. }. "61. ‘ 

2. Ajainst JuaiJejunJ Public ScrvAnl.. S. lo;. Cr. P. C. .S’w ITo.cci™ of JaijM 

nod I’ubic Scrvout^. * 

3. Beyond Powera. 

1. A MagMiAtP nf the sccoti;! chi. canm; ute rornirmcc o( a compliint of mordtr.' 
if uc entertain'? it or finds it to lie false, he cannot onler the complainant to be 
prosecuted for false cornphml. 5 P. 447” 1936 P. 27 Cr. I,, j. 704. 

2. A Magistrate cannot take co^niranee of an oiTenc? beyond his pjiver. A second 
class MaRistrntc cannot try n case under S. 420 I. V. C. 82 1. C. 57. 

3. A Majjtstralc cannot take eijntztncc ofoTcncc by refuemt it into .a minor offence. 
47 A. 64” 1925 A. 290. 

4. By Court of Session. S. 193, Cr. t*. C. Commitment— 5. Sea Ailditioaal 

Sessions Judge. 

J. The trial m the Court of Session irithout .a commitment is f/Z/ra viret. J5 3f. ZiS2, 
22 C. 50. 42 I*. U. 18S4 Cr.. 97 !. C. 1041. 42 C. 856. 

2. A fresh charge on which proiccntion has le.l no evidence in the Committing Court, 
cannot be added by the Sessions Caurt. 1927 Smd 2i”27 Cr, L. J. 1127. 

3. In serious cases, of which a Court of ScsVmas may take cognirance, the accused 
should have some information of the case. 4 M. 227, 3 M. 351. 

4. Where the Sessions Judge transferred a reference under S. 123, Cr. P. C., to Addi- 
tional Sessions Judge, the latter has jurisdiction to hear u. 50 C. 229« 1935 C. 649. 

5. By District Magistrate. 

If the District Magistrate is moved under S. 436, Cr. P. C.» he can take cognizance of 
complaint under S. 190 (1). 130 I. C. 529*52 Cr. L. J. 54S«I95I P. 50. 

6. By High Court. S. 194, Cr. P. C. Sec Commitment by High Court. 

7. Complaint against some and — against others. 

1. When once a Magistrate has t.akcn cognizance of an offence, he is competent to fake 
proceedings against all who from evidence appear to be offenders. His power ‘s 
limited with rcg.ard to persons mentioned in the complaint or Police report. 4 U 
W. N. 560, 21 C. W, N. 950, 26 C. 786. 94 I. C. 717, 1922 C. 107. 41 C. 1013, 
1933 P. 297*34 Cr. L. J. 942. 5 B. H. C. U. 100. 

2. A Magistrate takes cognizance of offence but not of an offender. When he 
accused at any stage of the proceeding he is not .acting under b. 19 a a . 

after the commencement of the trial, a Shagtsfrate puts a witness in o ® • _ 

Court is not taking cognizance of an offence against him. 1925 tv. 

915 ==26 Cr. L. J. 1619. 

3. Upon a complaint .-.samit a parson, .( Maeislrala *«■=<" Cl' flTLad 

others, as there was evidence against them, ^1*® A , i ioi ’ 

not under Cl. (c) of S. 190. S3 ]. C. 685 = 192 + Smd 71=25 Cr. L. ]. 181. 

4. The addition of a new accused does not necessitate fresh proceedings. 73 I. • *= 

1923 R. 31 = 24 Cr. L. J. 519. , ■ ^ of 

5 Magistrate can add a second charge disclosed in evidence, though not comp am 
originally. 1926 R. 53 = 94 I. C. 717=27 Cr. L. J. 669. ^ ^ 

6. Cognizance is of offence and not of offenders. 1934 P. 467, 37 C. ^12, 1 
12 P. 341 Rel. on. 

8. Complaint charging two persons in the alternative. 

A Court should not accept a complaint charging two Pf fs®”® I. C. 

Order sanctioning prosecution in the alternative is also bad. 

535 = 31 Cr. L. J. 1065. 

9. Disclosed during inquiry or trial. ^ 

Once the parties are before the Court, the Magistrate can deal with the accuse o 



Cogrtizaticc cf 0£fe>KfS — (coh/</.) 

ofTenco divrlo^cd by the evidence. No scp.nrate coniphint is neccssarj’. 1933 P. 
2^7 = 34 Cr. L. J. 942, 26 C. 786 and 5 B. H. C. R. 100 Ref. Case taw discussed. 
See 1036 M. 341. 

10. Information. (Letter). S. 190 (1) (c), Cr. P. C. 

1. The exprcs<;icin “mform.ition receixed from any person otiicr than .n Police Officer” 
in S. 190 means only such inform.ition as does not constitute a complaint or Police 
report. 4 L. It. R. 300. 

2. Mapi<;tnitc can t.ake cognizance of .an offence, if his knowledge is b.ised on an anony- 
mous letter. 1923 A. 756=113 I. C. 78=30 Cr. L. J. 62, 3 C. \V. N. 65. 

3. A letter written to the District Magistrate conx'cying information of an offence and 
asking for action to be taken c.an ^ treated as infornwtion under S. 190 (c) for 
t.aking action. 81 I, C. 971 = 1925 O. 144=25 Cr. L. J. 1147. 

4. Information need not contain all the .allegations necessary to be proved to establish 
the offence. 35 C. 1076. 

5. Where a Deputy Commissioner as Collector and as sucli representing the Court of 
Wards, rcccireJ information of an offence, he as Magistrate was not competent to 
issue warrants. 10 C. W. N. 775, 37 C- 221. Cotil. 43 M. 709. 

6. Communication through post is information. 2 Weir 149, 1899 A. W. N. 201. 

7. Information received from another Magistrate is information. 10 P. W. R. 1914 Cr. 

8. Information received from the petition of objection filed under S. 144, Cr. P. C., 
in showing cause against the order is not information received as against the 
petitioners. 72 I. C. 945. 

9. The Magistrate must record the information received under Cl. (c). 35 C. 1076, 

10 C. W. N. 775. 

10. Where a Magistrate who takes cognizance of an offence against a witness m a case 
pending before him, upon the facts disclosed by the evidence of another witness, does 
so under Cl. (c) of S. 190 and not under S. 351, Cr. P. C. 1 C. W. N. 105 Co«/. 
5 N. L. R. 113, 4 S. L. R. 258, 41 C. 1013. 

U. Magistrate can act on the information received from accused. 62 M. L. J. 680. 

12. Magistrate ordering a case reported to him under S. 173 be struck offi can reopen 
case by calling for charge sheet under S. 190 (1) (c). 1933 P. 242=12 P. 234, 

1928 P. 585 Diss. from. 

11. Inherent powers of High Court to take. See Inherent powers, S? 561 -A. 

12. Knowledge — Magistrate's own. — S. 190 (c), Cr, P. C. 

1. Knowledge means actual personal knowledge of the Magistrate or knowledge based 
upon evidence legally before him. 12 B. R. 18, 

2. A gratuitous suspicion or belief founded on private information contained m an 
anonymous petition is not knowledge. 13 W. R. 1. 

3. The mere fact that previous to making of a xxntten complaint the Magistrate 
happened to be in the village and complainant related to him the storj’ of the offence 
orally and he inspected the locality, would not bring the case under Cl. (c) and if the 
same Magistrate starts proceedings on a written complaint, the case falls under 
S. 190 (1) (o). 1927 .A. 101=98 I. C. 718=27 Cr. L. J. 1406. 

4. A Magistrate is not precluded from trj'ing a case of which he has taken cognizance 
on his own knowledge under S. 190 (c) provided he has complied with the provisions 
of S. 191. 84 I. C. 249 = 1924 R. 352. 

5. Where a Magistrate issued an order under S. 144 to stop work in a quarry and 
convicted a person for disobedience of the same, the conviction is illegal, as he took 
cognizance on his own knowledge. 84 P. L. R, 1905, 8 P. R. 1905 Cr. 

6. A Magistrate who takes part in the initiation of proceedings is not incompetent to 
take cognizance of offence, but of course he will be debarred under S. 556, Cr. P. C. 
from trying the case. 50 C. 135=1922 C. 298=71 I. C. 239. 

7. After the close of a theft case. Magistrate ordered the Police to send up a charge 
sheet in respect of a witness under S. 414, and after the Police made report, he 
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Cos^iiizcjticc of Offcuccs-~{contd^ 


cOOTicteUmv, The conviction IS IrM an Hie Magistrate tool.- cognizance of tlie 
case under S, 19Q (6) and not cl. (c) or S. 351. 62 I. C. 875. 

8. In view of S. 195 (I) (c) cojjnizince of an ofTcnce under' S. 182» I P C cannot be. 
taken Magistrate under S. 190(c) upon hts own knowledge or susmeion. H in 
a bub-DivtsKin there IS no other Magistrate, the Siih- Divisional Magistrate should 
make a complaint to tlie District M.agistratc. 1935 P. 356«36 Cr. L. J. 904. 

13. Limitation for. 


The general law of limitation is chiefly intended for civil matters and does not apply to 
the taking of cognizance of offences. 20 U. 543. 

14. Of Adultery, Bigamy, Conspiracy, etc. See those offences. 

15. Power of District Magistrate. 

1. A District ^^apistrate sent a case Jo a Sub- Divisional Officer for enamry afld report 
and after the report ordered him to try the cas,c himself. Held, (h.at’tlie accused 
should have been given opportunitv lo be tried \>v another ami the conviction nas 
illegal. 113 1.0: 326—1929 0.87 = 30 Cr. L. J.'l34. 

2. A Registrar who was also District Magistnite directed the prosecution of accused 
under S. 471, 1. P. C. Held, he could cognizance of offence under S. 190 (l) (c). 
2 P. 459=74 I. C. 536==»2924 P. 

3. The District Magistrate to whom a Sab-Divisional Officer sends a report about an 
unauthorized horse racing as Deputy Commissioner, can take cogniz^ince of the 
offence on such report, 8 U. 24G, 43 M. 709, 1930 R. 253=31 Cr. L. J. S67. 

4. District hlagistrate of the Civil and Military Station of Banglore has jurisdiction to 
take cognizance of offences committed by European British subjects. 3+ M. 346. 

16. Transfer of cases by Magistrates. S. 192, Cr. P. C. 

1. A case can be transferred even before a decision to issue process against the accused 
has been made. 12 Cr. L. J. +37 = 7 H. L. R. 97. 

2. A Magistrate has power to transfer cases under Ss. 145 — 1+7, Cr. P. C, 72 !• C. 
951, 65 I. C. 861. 

3. Proceedings under S. 110, Cr. P. C., can be transferred under S. 192, 1 P. 621. 

4. S. 192 will empower a Magistrate to try a case under S. 20 of the Cattle Tre?ixiss 
Act, if It is transferred to him by District Magistrate, although he could not enter* - 
tain the complaint. 34 C. 926, 44 1). 42. 

5. A case which, has been transferred lo a District Magistrate or to Suh-Dirision.al 
Magistrate cannot be transferred again under S. 192. 36 .4. 166, J- A. L- J. 27/. 

6. But where a case h.as been transferred to a District Magistrate v.ith dir^oon to 

transfer H to Some competent Magistrate he can transfer it. SU P, K. 191/ •» 

19 A 249. 

7. A case cannot be transferred under S. 192 after prosecution and defence evidence 

has been recorded. 12 .\. 66. , 

8. A part-heard c.ase should not lie tr.ansfcrred. 50 C. 223= 1923 C. 196 --27 C. 

99=71 I. C, 662=24 Cr. D. J. 198=36 C L, J. +17. 

9. A case c.ui be tr.insferred to a suliordtnale Court and not the superior Court. 1*'^ 

A. \V. X. 7, 12 A. 66. 

10. On the transfer of a case, the Magistrate must try it <h novo. 14 A. 346. 

11. District Magj.str.ate should give notice to the parties before the transfer of the cas«- 

8 C. 393, 3 A. 749, 51 M. 610, 2 Uom. L. R. 342. ^ ^ 

12. The powers coaferred by S, 192 or S. 207, Cr. P. C.. are separate and distinct am 
they do not curtail each other’s power, 46 C. S54. 

13. S. 19J (1) does not empaacr a Mncistr.ite to transfer a ha"! 

considering the report of an i'ivestig..tion rndcr i*. 202, Cr. 1. t-r 

lumseff ordered. S7 I. C. 526--^ 1925 C. 742=20 Cr. L. J. 990. 

1+. A District Ma-'i'-tratv carnoi transfer a c.tse under S. 145, Cr. I’- C-, * to 

DivJi!o-j.i} M.a;;j‘{ir.atc, i.heo the land is not sitiwted in the iattcr » juri' i i 
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M. 241 = 1928 M. 1230=55 L. J. 693=28 M. L. \V. 664. 

15. A Magistrate to whom a case is transferred by District Magistrate, has full .authority 
to deal with the case, as if he has himself taken cognizance of the case. 55 C. 1274, 
95 I. C. 935 = 1926 P. 358 = 27 Cr. L. J. 855. 

16. A Magistrate who transfers a case for trial under S. 192, Cr. P. C., has no power 
to transfer it again. 65 I. C. 441. 

17. The Governor in Council of Assam or a member of Ins Council disposing of an 
appeal relating to the Forest Department is not a court. 36 C. \V. N. 505 = 1932 
C. 390 = 138 I. C. 705 = 33 Cr. L. J. 685=55 C. L. J. 349. 

18. Where the whole case is transferred to Subordinate Magistrate, Sub-Du’isioiial 
Magistrate cannot pass any orders or call for charge sheet unless he acts under 

S. 528, Cr. P, C. 1933 P. 244 = 12 P. 341, 27 C. 979, 32 C. 783, 30 C. 449, 1928 
P. 585 and 1933 P. 242 Ref. 

19. Where a Magistrate has jurisdiction to tr> a second complaint, he has jurisdiction 
to transfer it to another Magistrate for trial. 1935 A. 60=151 I. C. 714=35 
Cr. L. J. 1485, 9 A. 85, 1895 A. W. N. 86. 29 A. 7 and 1914 A. 179 = 36 A. 53. 

17. Transfer of cases if Magistrate takes on his own knowledge. S. 191, Cr. P. C. 

1. If a Magistrate takes cognizance of an olTence under cl. (c), S. 190, viz., upon hi.s 

own knowledge and does not inform the accused that he has a right to have the 
case transferred, the conviction is illeg.al. 1920 P. L. R 124 = 21 Cr. I,. J. 394, 
13 A. 345, 28 A. 212, 8 P. R. 1905 Cr., 36 P. R. 1905 Cr., 13 P. R. 1898 Cr., 

22Cr. L. J. 96, 1926 A. 325 = 92 I. C. 741, 821. C. 152, 1925 L. 627 = 96 I. C. 

989, 60 I. C. 1007, 1923 A. 383=73 I. C. 576. 1934 I.. 210 = 151 I. C. 792, 
1934 A, 693 (1), 1923 P. 242. 

2. Accused can waive his right under S. 191. 1 S. L. R. 98. 

3. But waiver cannot be implied unless accused is distinctly told about his right. 21 

A. L. J. 89. 

4. Magistrate can hold inquiry or commit the .accused to the Sessions, although objection 

under S. 191 is raised. 22 M. 148, 21 A. 209, 20 Cr. L. J. 47. 

5. Magistrate is not precluded from trying the c.ase of which he has taken cogniz.ance 

On his own knoaledpe under S. 190 (c), S. 191. In such a case S. 556 ceases to 
operate. 84 1. C. 249, 1893 A W. N. 79, 1924 R. 352(1). 

6. The mere fact that previous to making written complaint, the .M.igistrate happened 

to be in the village and the complainant rebated to him the «;tor\ of olTence orallj 
and he inspected tlie spot, will not entitle the .accused to have the c.ise tr.insferrei! 
under S. 191, as lie t.ikes cogniz.ince under cl (n). 1927 .\. ]01“27('r L J 1406. 

7. If on perusal of the Police diar>. the Magistrate thinks that Police hii\e not 

properh mvestig.ated the case, he can act under S. l‘J0 (I) (,.) and order his 

prosecution. In that case the accused has right to li.avc Ins case transferred. 

1931 A. 273 = 129 I. C. 267 = 32 Cr. L. J 370. 

8. Addition of new accused does not entitle liim to he Iried !)\ anotlicr r«uirt. 
Magistate can act under S. 331. 1934 l\. 193=35 Cr I- J. 1312. 1''23 li. 31=- 
24 Cr. L. J. 519 

9. Magistrate cannot send the c.ise to another district l‘,<33 1*. 643 0 ' 

]0. Police challancd accused under S. 121, HailwaA .\ct, for slapping the St.ition 
Master. If the Macistrate tries him under S. 323. I. P. C , he takes co^’inz-ince 
under 190 (c) and he must ask .accused under S. 1^1 Cr. P. C., if Ik. wishes 
to lie tried b\ another Magistrate. Conviction under S. 323 was set asid'-. 1936 
M. 341=59 M. 442. 

18. Upon complaint Sec Compkamt — 10.. 

1. The Magistrate is bound to receive the complaint and deal with it according to law. 

12 B. 161, 13 C 334. 

2. The Magistrate cannot refer the complaint to Police, without taking cognisance of 
It. 12 Cr. L. J. 463. 
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3. The fncl that corjjplnlmnl h a servant of the ^^aJ,'^stratc doAs not deprive the Magis- 
trate of lun iuri^diciion, although it wonid !w expedient to refer him to ^ome ether 
MAffistmlc. 9 a 712. S^v 95 I. C. 7W. 

4. When a coniphinl is filed, the Magistrate can order the Tohcc to submit a charge- 
thcct. 33 a L, H. 3IS. 

19. Upon complaint by Police. 

1. There is nothing either in Ss. 2J to 25, Police Act or m Cr. P. C, which would m 
any way prevent a Police Oflicer from lodging a complaint with regard to a 
iion-cognir-ihlc offence, 1929 P. 5H = 120 I. C. 297 -31 Cr. L. J. 55. 1925 L. 237, 

2. Magistrate can tahe cognizance of iioa'COgnizaWe offence upon a report made in 
writing by Police Oniccr without cx.-iming the officer upon oath. 51 A. 382, 51 B, 
498. 1927 L. 702“49 M. 525«104 T.C. 437'’=2S Cr. LJ. 821. 

3. The written allegation of a non-cognizaWe clTcncc made by a Police Officer ^shois 
also a Public Prosecutor with the idea of making the Court take action on if, is a 
complaint. 1923 I-. 237=82 I. C. 753 = 6 L. f,. J. r>00. 

20 . Upon information received from a witness. 

A 5fagjstratc taking cognir-incc of an cfTcnce against a witness in a case pending before 
him upon facts disclosed by evidence of another witness, does so under S. 190 W 
and not under S. 351. I C. W. N. 105 Cont. 5, 4 S. L. K. 258, 4I C. 3013. 

21. Upon information received from accused himself. 

A Magistnate is empowered tinder S. 390 {l){c) to record and .net on the information 
furnished by accused Innisclf. 62 M. L. J. 6S0. 


22 . 

2 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

S. 

9. 

10 . 


Upon Police report. See Police report. S. 17, Cr. P. C. 

A Police chalan is a Police report of facts constilutmp an oftence under 
S. 190 and a ^Iagist^ate can take cognizance upon It. 8 P. R. 1901 Cr., 22 P. K* 
1900 Cr. 

Mere suggestion of the Police Officer that accused injured the crops of the people of 
the Tillage, is not a Police report and the issue of the summons to the accused is 
Illegal. 24 P. R. 1894 Cr. 

The report of a Sub- Inspector of Excise to a Magistrate is a Police only for 

the purpose of S. 190, Cr, P. C. 54 C. 371* 1927 C. 405*28 Cr. L. J. 316. 
Magistrate can take cognizance of non-cogniz.able case upon .a Police report. 1927 
L. 702, 104 I. C. 437, 49 M. 525*28 Cr. L. J. 821. 


An application by the Police to a Magistrate to take action against a person amounts 
to a Police report, within S. 190 (5), Cr. P. C. 59 I. C. 41. 

A letter was addressed to a Police Officer, on this be 
subordinate to the Magistrate. Held, that it was not a Police rep . 


L.;.64f. 

A Magistrate has discretion either to take cognizance of the *1 1?! 

report or to proceed under S. 203, Cr. P. C., or to talce no further sf p . - 

\Vhere the Magistrate issued warrants against persons Kv^fKp^Police 

or in the first information but named m a report subsequently f,„ j.- cJ (b) 

after investigation. Held, that Magistrate took cognizance of the case under a. 
and not cb (c) of S, 190. S C. W. N. 864 „ 

If after the receipt of Police report the Magistrate m.^es am, 

nate Magistrate for inquirj' and report, he acts illegally, •to c. , * 

Application of Prosecuting Inspector to put P^^^ecuUon 
is report within the meaning of S. 190. 1933 A. 399— 34 Cr. . /. 


23. Upon Suspicion. ^ 

1. Where a Magistrate has only suspicion that an offence has or until 

should not take cognizance of it until some^aggneved person has comp 
he has before bmi a Police report. 14 C. 707. - 
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24. Without jurisdiction. S. 529 (e), Cr. P. C. 

1. A Magi‘?tr.ite of the second chss cnnnot take cognizance of a complaint th.at certain 
persons were guilty of murder. 5 P. 447“ 1926 P. 400=7 P. L. T. 335 = 27 Cr. 
L. J. 704 = 94 I. C. 896. 

2. If a Magistrate takes cognizance of non-cognizable offence under S. 109 (!) (rr) or 
(f>) without having jurisdiction, it must be shown that he acted in good faith to 
make his proceedings valid. 1923 L. 66, 1061. C. 577 = 29 Cr. L. J. 65, 1926 1\I. 
865. See 32 M. 3. 

3. Magistrate erroneously but in good faith took cognizance of cases whicli he was 
not empowered to do, proceedings are not invalid unless prejudice is caused to 
accused. 1933 A. 399 = 3+ Cr. L. J. 761. 

COIN. Sec Counterfeiting Com. Marked Com, Identification of things — 3. 

COLLECTING MEN TO RESIST ATTACK. See Right of Private defence,— !4. 

COLLECTION OF CROWD. See Public Nuisance- — S. 

COLLECTIVE STATEMENT. Set Admission. Examination of accused — 7. 

COLOUR BLINDNESS. See Identification— 19. 

COMMISSION. Ss. 503 to 503. Cr. P. C. 

1. Parda Nashin ladies. 

1. l\.Parda l^asUtn lad% has a right to be examined on commission. 4 C. 20, 24 C, 
551,45 C, 697, 1923 L. 73 = 81 I. C. 140(1) Coni, 5 A. 92, 12 A. 69. 

2. Although a Pardn A’os/im lady has no right to be e.vamined by commission, yet the 
word ‘inconvenience’ empowers the Court to allow it. 5 A. 92. 

3. Court can examine a Parda AVs/jim ladv in an empty room in a Court building. 
12 A. 69. 

4. A Parda Nashin lady who is the daughter of a prostitute can be examined on com- 
mission. 11 P. W. R. 1913 Cr.=43 P. L. R. 1913. 

5. A Parda Nashitt complainant can be examined on commission. 42 C. 19. 

2. Remand order directing. — 

The trial Magistrate is empowered to record the evidence of a witness himself, although 
the order of remand directed the examination bv commission. 1929 L. 104 = 118 

I. C. 643 = 30 Cr. U }■ 948. 

3. When to issue. 

1. Commission can be issued to save unreasooable expense although b\ doing so time is 
not saved. 1923 L. 73, 1931 P. 81 = 130 I. C. 538=32 Cr. L. J. 551. 

2. An expert who is a principal witness, cannot be examined on commission. 9 I. C. 
347=12 Cr. L. J. 64. 

3. Additional District Magistrate empowered under Schedule III, Part V (18) c.nii 
issue commission within his own jurisdiction. 1923 L. 158 = 73 I. C. 510. 

4. A commission can be issued for the examination of a complainant. 10 P. R. 1896, 
n P. W. R. 1913, +2 C. 19. 

5. Witnesses for identification of stolen property should not be examined on commission 
merely because their expenses would amount to Rs. 500. 6 A. 224. 

6. In criminal cases issue of commission is most unsatisfactory and dangerous to the 
interests of community. 8 C. 896, 1926 S. 124=91 I. C. 393, 1923 L. 73. 

7. Commission cannot be issued for the examination of a witness outside India. 5 B. 
338, 10 Cr. L. J. 571. 

8. After commitment is made, a Magistrate cannot issue commission for taking evidence 
to be used at a trial before the Sessions Court. 19 C. 113, 19 B. 749, 

9. If a witness IS ill, a Magistrate should ascertain whether he can attend within a 
reasonable time and then reluctantly issue a commission. 3 P. 591 (594). 

10. A commission is not a Court’ and cannot make complaint for perjury under Ss. 195 
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47 *-., Cr. f. C\ n C. \V. N.909. 

11 The nccir-t^a ‘■honhl AHniwiX (or lo u' ^ 

cnmn»j>;‘:ion. Tlic trial ami commi'*^ion CAnnol C'* together. 1 . C. iJi. 

I’. Section Joeonot cnroKcr >tn,r.olratc to go l.im«elf to tl.e l.onw of n 

l.t. Ap’pl.cntmn'l’or .oene of frcol, romm,«.oo for crotfeMtoinotioo oftrr charge ia 

romprlcnt. 103t C. O'"*. ■M^nUtrale 

H tf tl,- tr,nl Court rcjccle nppl.«t.on for .oetr of oo,„m,ea,on, > 

'Vnnntmtcrfere. lU.-.,on to ll.fl. Court o the onle rrmeli . , 

U A ro,„pl.t,.m..t ,e not h ttitnr« ami therefore /v",,,'' S/r ° Wy 

COMMITMENT s.. jO'. to : to. Cr. v. c. 

' 1 ^'’a "imontmeot .0 the aheenec of ncou,o.l 260 f. I-, h- «>3. 5 C. 

tllcgats 2 W. Ur 50. 

2 AdJilion of charge after. Soo Charge— 1. 

ct "after d,. charge .r proper, tf there . frerh er.denee a.l„r. the aceaee. 

The dtseharg^o^a person accused of an o^eoce „‘iten°.'’^0 

that it amounted to implied order ot oiscliatbe u 

5=SsS%s=s5a?-r 

iSH5sr5"S’'*-“““''= ■ 

4. Bail aftep See B.a,l-6. „ .ommitment. 

5. By Appellate Court. S’ q 457. Cr. P. C. 

6. By District Magistrate or Sessions Jiu ^ co-ordinate pon-ers to Oder -a 

1 The Session, Judge aud District Magistn.e 

mittal. 23 C. 397. n.strict Magistrate refused 

tor,ffoit?orT trMrdT™' ' ' nagf^-Sy"?; 

Court of Session. 234 P.^ K. 
t.33, 53 C. 645- 1920 C. l090 


2 . 

3. 
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4. A Sessions Judge mnv direct commitment even wliere the District Magistrate him* 
self di^'chargcs the accused. 7 A. 853. 

5. A Sessions Ju ige or District Magistrate can call upon the discliarging Magistrate 
to make commitment. 19 H. 100, 23 C. 397, 53 C. 645, 1930 M. W. N. 683, 
10 11. 319. 

('. In a clear case of cimmittal, the Sessions Judge or District Magistrate should direct 
commitment and not further enquiry. 15 C. 608. 

7. When no opportunity to show caxiss why commitment should not be ordered, was 
given to the accused, the order should be set aside. 48 M. 874 = 1925 M. 1061. 

S. Where a Sessions Judge made a complaint under S. 476, Cr. P. C., to a first class 
Magistrate which was dismissed, he could not order the commitment of the accused 
to himself. 1927 II. 35=99 I. C. 85 = 28 Cr. L. J. 53. 

9. The order of commitment pnsseil by Sessions Judge or District Magistrate can be 
quashed bv High Court upon strong grounds and under exceptional circumstances. 
25 A. 564, 30 M. 224, 27 M. 54, 1930 O. 415= 128 I. C. 285. 

10. On a complaint under S. 302, I. P. C , the Magistrate framed a charge under Ss. 325 
— 147. Held, that it amounted to implied discharge of accused under S. 302 and 
Sessions Judge could order the commitment of the accused. 43 M. 330. 

11. When a Police chalan contains a meotion of Ss. 304 — 147, I. P. C., but after record- 
ing evidence, Magistrate frames charge under Ss. 325 — 1+7, the Sessions Judge 
cannot order committal. 1926 O. 194=93 I. C. 145=27 Cr. L. J. 417. 

12 . \c:us3l wis tried inler Ss 307— *323 but the Magistrate framed a charge under S. 
323 onl.’. Held, that Ssssioas Judge could order commitment of accused under S. 
303, 1 , r. C. 1934 A 141 = 148 I. C. 999, 5 Bom. L. R. 125, 24 M. 136 and 42 A. 
128Rel. on. 41 M. 932, 1923 A. 484, 59 I. C. 193 = 22 Cr. L, J. +9 and 41 I. C. 
658 = 18 Cr. L. J. 834. Expl.andDist 

13. When a commitment order is pissed by District Magistrate under S. 437, High 
Court will not interfere if there is some evidence to go to the Jura . 1934 Sind 27= 
35 Cr. L. J. 884. 

7. By High Court. 

Power of High Court to order commitment should rarely be exercised in the midst of a 
trial. 1926 0. 194=93 I. C. 145= 27 Cr. L. J. 417. 

8. By Revenue or Civil Court. S 478, Cr. P. C. 

1. The power of a Civil Court to commit a case to the Sessions is limited to cases 

triable exclusively bv the Court of Sessio is and when the offence has been committ- 
ed before the Civil Court itself. 4 B. 237. 

2. A Civil Court cannot commit accused without holding preliminary inquiry, 22 W. 
R. 52, 40 A. 32 

3. When notices were issued to the persons concerned and witnesses were not examined, 
the commitment is illegal. 40 A. 32. 

4. Revenue Court can commit an accused if the offence is committed m mutation pro- 
ceedings. 1930 O. 58=124 I. C. 364=31 Cr. L. J. 679. 

5. It is discretionary with the Civil Court to send the c.ase under S. +76 to a Magistrate 
or commit it direct to the Court of Sessions. +9 A. 893 = 1927 A. 571. 

6. There is no right of appeal against an order of Civil or Revenue Court committing 
accused to the Court of Sessions 1930 O. 58= 124 I. C. 364, +9 A. 893. 

9. By trying Magistrate during trial of a case. S 347, Cr. P. C. 

1. Wliere an offence is triable both ba the Sessions Judge and by Magistrate, the latter 
can commit an accused to Sessions only if he is of opinion th.it the case ought to be 
tried by Court of Sessions. He iiust record reasons for the same. 1928 P 551 = 
109 I. C. 804 = 29 Cr. L. J, 612. 

2 . Magistrate cannot decline to commit a case of public importance to the High Court 
Session on the ground that there is congestion of work in the High Court Sessions 
53 Bom. 611 = 1929 Bom. 313=119 I. C. 655=30 Cr. L. J. 1090. 
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= ‘l aM^^'crfL, f 32^ 

4. Where the evidence recorded by the Magistrate is not read over to each witness, m 
the presence of the accused, the commitment is illegal. 52 M. 995= 1929 M. 862. 

5. Before committing the M.^gisirate should allow the accused to cross-examine the pro- 
secution witnesses before the charge is framed. 5I Cl 4+2 (445). 

fi. If the Magistrate finds that the accused should be cornmitted, the proceedings are 
not to be commenced de «ovo. 2 A. 190. 

/. The commitment can be made before signing judgment. If it Is signed, no other 
Court except High Court can alter or review it. 14 C. 42, 2 A. 672. 

8. Commitment may be made .after framing a charge. 3. C. 495, 

9. If some of the accused are charged with an offence which ought to be tried by Court 
of Sessions and the rest are accused of summons case, which the Magistrate can try 
and adequately punish, it is not illegal to commit all the accused to the Sessions. 21 
Cr. L. J. 791. 

10. Although the Magistrate decides to commit the case to the Sessions under S. 347, he 
should still follow the procedure of Chapter XVIII and allow the accused to cross- 
examine the prosecution witness. 1931 B. 517=134 I. C. 1230, 51 C. 422. 

11. An order of commitment made without taking all the evidence as the accused was 
prepared to produced before the Magistrate is invalid. 26 A. 177, 20 A. 264. 

12. All the proceedings in the Magistrate's Court must be held to be proceedings in an 
inquiry under Chapter .XVIII and not proceedings in a trial, as soon as the Magis* 
trate decides under S. 347 to commit the accused for trial in the Court of Sessions. 
132 1. C. 47 = 32 Cr, L. J. 849 (2)=1931 A. 434. 


13. 

14. 

15. 

16. 

17. 

18. 

10 . 


Under S. 347 the Magistrate need not start proceedings da uovo, but 
deprive the accused of any right which he may have under Chapter Will. 1951 
A. 434= 132 I. C. 47=32 Cr. L. J. 849 (2). 

Where the accused has cross-examined all the prosecution witnesses and has produc- 
ed defence witnesses, he has no further right of further cross-examination after 
framing of the charge. His only right is to cross-examine the witnesses over again 
in the Court cf Session. 1931 A. 434=132 I. C. 47, 1931 A. 621. 

The fact that accused w.ants to have the benefit of trial by Jury. 

B- 61, or the c-ise has c.aused seosation in a particular community. 19* ts. , 
there is Government resolution 42 B. 172 is no ground for committal. 

Where the offence appears to deserve greater punishment, accused slionW be com 


nutted. 16 B. 580, 11 A. 393. 

From the moment the .Magistrate decides to coxnmst, hitherto been 

trial becomes an inquiry under chapter 18. 1930 C. 666, 60 O. t«a. 

The charge already framed must be set aside in order that 
the stage at which preliminary case proceedings may be apphea. i 


Cr. C. L. J. 765. 

Charge by Committing Magistrate. S. 210, Cr. P. C. See Charge— 17- 


1 1. De novo proceedings. Sre Da novo trial— 3. 


12. Discretion to. 

K Magistrate should try a case himself ccen though triable 

Court, if in his discretion evidence indicates that the course is proper. 

«r3 I. C. 770 = 37 C. L. J. 34=24 Cr. L. J. 674. ^ 

2- In committing cases not exclusively triable by the Court of cwimit- 

should exercise a proper discretion and give adequate rea^n* tor m -s- 
nient lo the Court of t-ession. 11 IJom. £#. H. 15, 35 D. 114, ^ 

3. no: ficlu^trelv iruhle by a Court of Session should not be 

to ato;J a rvr«iih!? cnnllicj cf decision and proper course l* to a« JJ- 
ir til I'lpj I., 312-123 I. C. 677=31 Cr. £-,J. 1^5. 

4. i n h J d s-ret.o-n coas.dfffs ikit a com.mitment i*ou5d rr^u.t a 


Ccifflmitment—icotitJ.) 

un^.TfrantrjWp wa^tccf puMtc timemthoul nnj advantace to any Ixxly, he niaj not 
commit the ca'c. 1925 1’. 755“92 I. C. f>07. 

13. Grounds of discharge. S. 209, Cr. P. C. 

1. \Vh'"n a Committin? Magistrate finds th.il the prosecution critlcncc is totally un 
ss'orthv of credit, it is Ins duty to discharge the accused, 92 I. C. 450 = 27. Cr. L. J - 
274. is n. 163. 1921 A. 664, 5 A. 161, 26 A. 564, 4 L. 69, 37 A. 355, 91 I. C. 34 . 
44 A. 57, 1923 L. 279=68 I. C. 825, 1925 P. 279=81 I. C. 913, 1933 A. 482 (2), 
1927 A. 279 = 49 A. 443, 40 A. 615 not nppr. 

2. If there is no /ririnr f.ieic case, the accused should l»c ilischargcd. 51 C. 849, 15 M. 
39, 2 Wcir 255, 1932 M. 43 = 65 I. C. 993, 1931 M. \V. N. 116. 

3. If the charge IS without foundation, the accused should be discharged, e%cn though 
the statements of prosecution SNitncsses make out a /rniHr /<rcic case. 46 A. 537, 
1904 A. W. N. 5 Diss. from. 26 A. 564, 37 A. 355, 12 A. L. J. 150 Poll. 

4. If the Magistrate entertains a doubt about the cridcncc, he may commit the case, 
but when he is conrinced that cTidcnce is false, he should discharge the accused. 
1926 C. 523=93 I. C. 973 = 27 Cr. L. J. 509. 

5. When no cridcncc is forthcoming, owing to the absence of prosecutor and his 
witnesses, accused should be discharged. 15 \Y. R. 53. 

6. If the cridcncc be of such a nature that no reasonable person and no tribunal, judge 
or jurj* would erer on that endcnce hold the accused guilty, the accused should be 
discharged. 48 M. 874, 1925 M. K61=26 Cr. L. J. 1570, 15 Cr. L. J. 373. 

7. A commitment or discharge without the examination of all the prosecution witnesses 

IS illegal. 4 M, 227, 4 M. 329. 

8. If the Committing Magistrate is of opinion that reliable cridence of prosecution is 
rebutted by defence cridence and that a conviction will not follow, he can discharge 
the accused. 44 A. 57, 37 A. 355. 

9. Magistrate, after he has drawn up a charge, can allow the accused to cross-examine 
the witnesses for the prosecution and can cancel the charge. 39 C. 885. 

14. Grounds sufficient for^. 

1. When there IS y>n/»irt /<rcic evidence if beheaed shows that there is a Pmna /ttcic 
case which ought to be tried at the Sessions, the Magistrate should commit the 
accused. 15 M. 39, 51 C. 849 (852), 49 A. 443, 14 P. K. 1903, 11 D. 372, 18 A. 
L. J. 232,4 L. 69. 

2. A Magistrate should leave the Sessions Judge to decide upon the ralue of the 
evidence, which tends to show that an ofience under S. 302 has been committed. 
1929 L. 403 = 114 I. C. 58=30 P. L. R. 36=30 Cr. L. J. 234 

3. When the question of discharge or commitment turns on probabilities, the Magistrate 
should commit rather than give the benefit of doubt to accused. 26 .\. 564, 35 B. 
163, 11 B. 372, 18 A. L. J. 232, 15 S. L. R. 1. 1904 A. W. N. 5. 

4. When the evidence discloses a circumstance of aggravation uhich makes the case 
cognizable by Superior Court, the Magistrate sh'uld commit rather than try the case 
himself. 13 B. 502, 10 C. 85, 24 M. 675. 

5. When the charge is not so serious, the Magistrate should rather try than commit the 
accused to the Court of Session. I S L. R. 103. 

6. What the enquiring Jlagistrate has to try and determine is not whether the case has 
been made out but only where there is a case for Inal. There is always a case for 
trial when the evidence is of such a nature that the guilt of the accused can be held 
to be proved or disproved only as the result of valuing and weighing of the evidence. 
48 M. 874, 15 Cr. L. J. 373, 1915 M. W. N. 233. 

7. If the ^lagistrate is of opinion that notwithstanding direct evidence, evidence is 
unreliable and the case is improbable he should not commit the accused. 1925 P. 
279=81 I. C. 913,4 R. 471. 

8. ‘Not sufficient grounds for committing the accused” is quite different from such 
expressions as “the case not proved” or “the accused is innocent.” 1925 P. 670. 
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Commit f!ictit‘—(coftt(iJ 

9. Comnutment is not iUegTxl merely l>eca«sc no reason for commitmerit is given inspite 
of S. 30 Magistrate in the District. 1934 L. 320 (2). 

J5. niegai or Irregular. S. 532, Cr. P. C. 

1. It is illegal to commit summons cases to the Sessions. 3 A. L.J. H. 

2. When the Committing Magistrate has no territorial jurisdiction in the place ^herc 
the offence is committed, the irregulanly will be cured under S. 531 unless it has 
occasioned a failure of justice. 20 M. 640, 17 M. 402. 

3. If the Committing Magistrate has no territorial jurisdiction in the place of occurrecce, 
the commitment is void. 3 A. 251, 11 C. L. K. 55, 15 13. 2^0, 20 Cr. L. J. 416. 

4. A commitment or discharge without examining all the witnesses for the prosecation 
!s illegal. 4 M. 227, 4 M. 329. 

5. If the Magistrate commits an accused over whom he has no jurisdiction or for an 
offence not triable hv the Court of Sessions or High Court, the defect is not ciirabe 
under S. 532. 57 C. 1042= 1929 Cal. 756=^34 C. W. X. 13. 

6. The irregularity in commitment will be cured, when tiie defect is persona! to the 
committing authoritx. 16 P. K. 1890 Cr. 

7. Commitment is not bad owing to a dis.j»i.ahficatioit of Magistrate under S. 556, 


. An irregular commitment is cured under S. 532, ivlien sanction under S. 196 or 197 
was not obtained. 22 13.112, 9 13. 28S. 

, A commitment bv a second class Magistrate is not only irregular but illegal. 
16 B, 200. 

. A commitment of a case which could adequately U 

when there IS no cause for commitment illegal. 13 P. R. 191/ Cr., 25 i. • 

. Accused charged under S. H8, 1. P: C., were committed to the commit- 

the sake of convenience. If the ground of commitment cea • « 

ment is bad in law. 1934 L. 95=151 I. C. 970. 

Inquiry and Evidence before. S. 208, Cr. P. C. ■iip,„al 

. A commitment or discharge without examining all the prosecution witnesse 

4 M. 227— 4 M. 329. pet the 

, In committal proceedings there is no obligation ‘'’I £?'* ss™ns^^^ 1^30 

w'hole evidence recorded, which they intend to place b 

Sind 99=120 L C. 520=31 Cr. L. J. 117. . 

. Prosecution is bound to produce all aulnesses who prove tbeir connec 

transaction. 8 C. 121. rosecution story 

. Prosecution must produce all witnesses whether they support t e p 
or defence stor}-. 16 A. 84, 1 P. L. T. 161. ^ 

i. If the Prosecutor is of opinion that a rMtness is a lais- 

produce him. 16 A. 84, 14 A. 521, 15 A. 6. order of commitment 

Magistrate is not competent to frame a charge or produce or is prepared to 

until he has taken all such evidence as the may^P j 46 137. 

produce before bun for hearing. 20 A. 264, 26 A. r p 

^ It is a mistake to remove from the record *<’ 

utter it had been filed as an exhibit m the case mthout objecti 

1930Sind-54=120 I. C. i2t=31 Cr. L.J. 121- ^ i,,. the Court, an 

S. When fno eye witnesses sent up tO' »>e police nere not 7 = 7-1 !• C- 

inference favouraWe to the accused could be drann. ^ (3) 

). If a Magistrate refuses to summon n-itiireses for the 3 A. 3W. 

without recording reasons, his order ml! he set asid . - - witness, the 

). If the Magistrate has given reasons for 2,3 = 103 I. C, S07. 

High CourtVili not interfere m revision. Of', e-r-rv. . j„l,. for Ihe purpose 
1. .Magisirale iii.a>' refuse to re-snniroon prosecution witnesses cite 0 = 
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of causing vexation and delay. 1928 M. 652—29 Cr. L. J. 725. See 1906 A. 
W. N. 306. 

12. Magistrate may refuse to summon defence witnesses, if the application is made when 
the charge was going to be drawn up or on the date fixed for passing an order of 
commitment. 36 M. 321, 42 C. 60S. 

13. Inquiry as regards absconding accused begins when he is brought before the Magis- 
trate. 135 I. C. 209 = 1932 L. 103=33 Cr. L. J. 97. 

14. It is not open to the prosecution to produce part of the evidence before committing 
.Magistrate and the rest at the trial before the Sessions Court. If the principal 
witnesses are not produced, the commitment will be quashed. 1934 L. 667= 15 L. 
331, 1935 Sind 31 = 154 I. C. 455=36 Cr. L.J. 563, 1933 A. 690, 1 P. R. 1889, 15 
Cr. L. J. 704. Not foil. 14 A. 212, 1931 B. 517, 1932 M. 502, 57 C. 44, 52 M. 
995 Ref. 15 L. 331 is overruled by 17 L. 176=1936 L. 533. 

15. Prosecution need not produce whole of the evidence in the committing Court. 1933 
A. 690, 1 P. R. 1889, 15 Cr. L. J. 704. 

16. Magistrate can commit accused to Sessions although entire evidence has not been 

heard. 1933 A. 690, l4 A. 212 and 14 A. 521 Expl. 1924 A, 317=46 A. 137 and 
20 A. 264 Dist. 

17. The whole of evidence need not be produced before the committing Magistrate. 

Notice is necessary* if fresh evidence is tendered at Session trial. 1933 A. 690, 
17 L. 176. 

18. Witness not examined m trying Magistrate’s Court cannot be bound down to appear 
and give evidence m Sessions Court. 1936 L. 533=17 L. 176. 

19. A Magistrate cannot commit accused unless completing whole of evidence. 1936 A. 

134=37 Cr. L. J. 337, 1933 A. 690 Expl. 2 A. 910, 1931 A. 434, 1 P. R. 1889 Cr. 
and 17 I. C. 813 Rel. on. 

17. Joint—. 

1. Where several persons are charged for noting, each party should be committed 
separately and not jointly, fc W. R. 47. 

2. In cases of joint commitment, the Sessions Judge should frame separate charges and 
try the accused separately, as if there had been separate commitment. 26 M. 252, 
1900 A. W. N. 206, 35 I. C. 801. 38 M. 1044, 39 M. 527, 52 I. C. 280. 

3. When several persons are jointly ch.irged and it is considered necessary to commit 
one of them to the Sessions, all should be committed. 2 Weir 258. 

18. List of defence witnesses at the time of — . See Defence witnesses — 9. 

19. Objection to — . S. 532, Cr. P. C. 

1. Where objection to the want of jurisdiction is not taken before the Magistrate, the 
High Court can accept the commitment, if accused is not prejudiced. 22 B. 112. 

2. If the Committing Magistrate has no jurisdiction over the place of offence and the 
objection was taken before commitment, the commitment cannot be set aside 
under S. 532. 17 M, 402, 16 B. 300 Foil. 

3. Objection to the illegality of commitment cannot be taken during the appeal, nhen 
accused is convicted. 1925 L. 557=91 I. C, 806 = 27 Cr. L. J. 134. 

20. Object of — . 

The object of commitment is, that accused should have some information of the case he 
has to meet. 4 M. 227, 3 M. 351. 

21. Of approver. S. 339, Cr. P. C. 

1. If an approver has forfeited his pardon dunng the preliminao" enquiry he cannot be 
committed to the Sessions along nitli the other accused. 23 B. 493, 24 M, 321, 31 
M. 272, 4 Bom. L. R. 825 Con/. 42 C. 856, 2J .\, 529, 29 A. 24, 25 B. 675. 

2. On forfeiting pardon the Sessions Judge should send the approver to a Magistrate 
for regubr commitment. 15 M. 352, 14 A. 336, 32 C. 50, 2 M. 351. 

3. If tlie accused bis forfeited pirdon dunng the trial, he can be tried along nith other 
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-'. U'lwte n Jmlsc p-n.l'! t.p 11, c npptovcr lo .i M.v,-ic|r„!c for cnnimitracol, l,c most in 
his coimiirnmo «rJcr pirn rr.isons for ImWtap Dml .-ippmvor l,.i, hrMtccI hi, pnrf®. 
lu ljur. u. l . b L. jK K. 447, 

5. f’or prosecution of .ipprover, c(rr(ilic.itc of i*uMic rrosecnior is necessary. 5 L, 379. 

6. Wlien llic ifayistrarc ;«kefl the Police to prosecute the opprorer nod she« 3 s 

conmnlte:! without accrlificnte from tl«c Prosecutor, the commitment is not 

jHc,ech 3 K. 5i. 42R 172. 

7. A Mng:jstrnte commuted ftn npprover along wuh other acctisctl to the Sessions. The 
Sessions Judge proceeded with the case, ns though there had been no commitment. 
Held, that the irrcguUrity did not vili.ite the trial. 1929 O. I90~30 Cr.L. J. 567. 

v*^. .\pprorcr cannot be coiumitted for trial along n-ith the accused persons. 1925 0. 
472-S.S 1 . C. 736«2d Cr. f.. J. 1216. 

If the Sessions Judge fwih th.ai nn npprover ha** not told tlie truth, he can himSeU 
commit him lo stand tlic trial. 59 1. C, 5 CO, 1924 H. 56S, 42 C. 856, 25 Ct. L. 3* 
121. 3! P. H. 1904 Cr^ 1 P. li. ISW, 6 P. }i. 18S9. 

10, The object of commitment is that accused should have some information of the case 
helm to meet. 4 M. 227. 3 M. 351. 

22. Order of—. S. 213. Cr. F. C. 

U The Signature of Magistrate to the W.arrant of Comniilment shemid not he impressed 
with a stamp. The irrcgulanty does not Titbtc the proceedings. 6 M. 396. 

2. The 3ragistr.ate m his groun<fs of commitment should specify preclsel 5 ' the proof 
against each prisoner am! the manner in which it is supported, 5 \V. K. 6, 

3. Magistrate must record reasons for commitment. 3S B. 114, 11 Bom. L. B. 18. 

4. The ^faglStratc must say m his order of commitment a-hy the case rras not disposeii 
of by liimseif. S S. L. R. 23. 

5. When a Magistrate commits an approver, he must in the order of comimtraent give 
re.asons that he h.as forfeited the p.ardon. 10 Bur. L. T. 46,8 L. B. K, 447. 

23. Of Counter case. 

A case under S. 326, I. P. C., cannot be committed to the Sessions bec.ause of its con- 
nection with a counter case under S. 302, I. P. C. If the defect is to avoid a pos- 
sible conflict of decisions, it can be achieved by awaiting the result of bession 
32 P. L.K. a56-1932I.v 368, 3930 L. 312«=31 Cr. L. J. 178. 

Of Previous convict. S. 348, Cr. P. C. See Enhnnced sentence. 

Prerious conviction before Court M.artwl cannot be taken into consideration. 

1933 Pesh. 6. 

2. Where the subsequent ofience is not punishable with three years imprisonment, 
section will not apply, 12 Cr. L. J. 439— U I. C. 623. 

3. Where subsequent offence was committed after Are years S. 75, I. P. C. shou 
be invoked. 1929 L. 278-30 Cr. L. j. 376. 

24. Quashing of—. S. 215, Cr. P. C. 

A. General. 

I. A commitment cannot be quashed after the accused has S. B. K. 6, 

pleaded to the charge before the S^itwis Judge. 12 • • 

2 Weir 262, See 6 C, 5S4. C. can 

J. A commitment made under the orders of Sessions r* 27 3b 54. 

not be quashed under S. 215. 31 C. 127 M. 54, 77 L C. 9S2. 31 ^ ^ 

3. A commitment made under S. 437 cmj be quashed under S. 439, Cit, 

N.327,25 Cr.L.J.518,77I.C.98Z.30M.224. ■» 

4. Magistrate cannot quash the commitment, even though the co 

compound the case. 4 A. 150. 


23.A. 

1 . 
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'ntruiiifntciif-^cofitd.) 

5. If an nnlfr of oniimtiiicnt is miJc by the orijrinal ciril side of the Hiph Court 
under S. 47S. the Appellitc side can quash the order of commitment on appeal under 
the Letters ratent. 43 M. 361. 

6. A commitment cannot he cliallenped in appeal npninst conviction. 1925 L. 557. 

7. The effect of .an order of quashing commitment is that Magistrate should po hack to 
the point at nhieh he took cognizance of the case. The order does not amount to 
discharge and no fresh complaint is necess.ar). 1929 C. 756. 

S. If the Magistrate \\as competent to deal nith thcc.ase himself it is most undcsirahle 
that the case should he committed. 1932 L. 263 = 33 P. L. R. 185. 

Q High Court can quash commitment .at anv stage. 12 P. 353= 1933 P. 273 (2) = 34 
Cr. L J. 93S. 

10. High Court will interfere in exceptional c.ases onl>. 1934 S. 27. 

B. The commilmcnl should be quashed — 

1. On a point of law only. 43 I. C. 800. 15 A. L. J. 756, 43 M. 361, 1925 N. 409=57 
I. C. 965= 26 Cr. L. J. 1045. The absence of ex'idence to warrant a commilment 
IS a point of law. 43 1. C. 326=19 Cr. L. J. 102, 23 I. C. 478. 5 C. W. N. 411, 
14 C. 740, 1930 L. 545 = 125 1. C. 324 = 31 Cr. L. J. 814. 

2. When the Magistrate could himself adequately punish the accused. 3 A. L. J, 14, 
9 A. L. J.9S9. 15 Rom. L. R. 993, 1924 Sind 61=83 I. C. 708, 13 P. R. 1917 Cr.. 
1930 Stnd 145 = 123 1. C. 702. 1932 L. 263 = 33 P. L. R. 185. 

3. Where the statements of witnesses are not read over to witnesses. 1925 C. 92S. 

4. Where the enquin was held without the certificate of Political Agent. 5 L. 416. 

5. Where approver was committed along with other accused. 23 D. 493, 20 A. 529. 

6. WTien the approver was committed before the trial of the other accused vas 
concluded. 14 A. 336. 

7. When it was made witliout e.xammmg the prosecution witnesses. 4 M, 227. 

8. When defence witnesses were not examined. 26 A. 177. 

Q. When there is a fatal flaw in the prosecution, c.g., when the accused who were 
Railway clerks, altered certain entries m the Register under the orders of the 
Station Master. 1925 A. 751=88 I. C. 849 = 26 Cr. L. J. 1233. 

10. When there IS no evidence to support an order of commitment. 1930 L. 545 = 31 

Cr. L. J. 814. 6 A, 93. 38 29, 9 C. W. N. 829, 5 C. \V. N. 411. 2 Weir 262. 

11. When the Magistrate rifussd to adjourn the case for giving time to accused to 
obtain copies under S. 162, Cr. P. C and then to allow cross-examination. 6 P. 329 
= 103 I. C. 597 = 1927 P. 243. 

12. If it IS made m pursuance of a request by the accused or because the case has 
created sensation in accused's community. 1^26 B. 251 = 27 Cr. L. J. 479. 

13. When the allegations of prosecution, even if proved would not constitute the offence. 
99 I. C. 345 = 23 Cr. L. J 137. 

14. Where the case was not triable bv Sessions Judge, c.g., under the Opium Act. 19 A. 
465, 1 W. R. 5. 

15. When the commitment was made in the absence of accused. 5 C. W. N. 1 10. 

16. When the commitment was based on evidence recorded while the accused was not 
arrested on the charge at all. 2 Weir 259. 

17. When the commitment was made not in the exercise of the discretion of the Commit- 
ting Magistrate, but at the suggestion of the District Magistrate. 1906 A. W. N. 
306, 15 M. 39. 

18. If the Magistrate has contravened any provision of law. 57 C. 44, 1929 B. 269. 

19. When case was tried as warrant case up to framing of charge and subsequently 
committed to Sessions without giving the accused opportunity for adducing defence 
before commitment. 1932 M. 502=1932 M. W. N. 634. 

20. When principal prosecution witnesses were not examined by the Committing Magis- 
trate, althongh it is not necessary that every detail of evidence must be led in the 
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' T9Tt%Telon.^^^ 331 == 

nSfa as to warrant an order of commitot is 

not a point of law. 1935 N. 202«I58 I. C. 537, mz Sind 157 Dist. 

cammed by the Committing Magistrate under 

23. If prosecution keeps b^k certain witnesses for trial before the Sessions Judge. 1931 
L. 667^15 L. 331. Overruled by 17 L. I76«3936 L. 533. 

C. The commitment should not he quashed— 

1. Because the 'Magistrate made a iomt commitment of several accused. 26 M. 59^ 
190j A. W. N. 306, 7 Bom. L. R. 457, 

2. Because of doubts as to credibility of the evidence for prosecution. 1 R. 526, 7 Bom. 
L. T. 26, 1923 B. 220, 29 Cr. L. J. 987, 9 C, N. 829. 

3. When the Magistrate has only erred in the exercise of discretion vested in him. 57 
C, 44^1929 C. 593=119 I. C. 80S=30 Cr. L. J. 1107. 

4. Because it is made to the same Sessions Judge who gave the direction for the 
prosecution of an accused under S. J93, 2. P. C., committed before him> 1 B. 3U. 

5. Because a civil suit is pending in respect of the subfect matter of the offence. 18 B. 
58 Iv Trial can be postponed till the decision of the civil suit, 2 Weir 260. 

6. When the Sessions Judge had no jurisdiction over the place of the offence and the 
objection was overruled by him. 17 M. 402. 

7. When a Magistr: • ' • * ’ ’ punish the accused, thinks that it 

should for other • / Session. 35 M. L. J. 5o9, 34 S. L. R. 

85. 1936 Pesh. ' '• -5, 1930 Sind 145, 1932 L. 263 Ref. 

8. When there is absence or insufficiency of evidence. 1931 L. 467«'I32 I. C. 380. 

25. Use of depositions recorded by Committing Magistrate in Session trial. Scr 

Deposition — -5. S. 288, Cr. P. C. 

26. To wrong Sessions. S. S3I, Cr. P. C. 

1. Commitment to a Sessions Judge who has no jurisdiction 

is irregular and not iUegal. 8 B. 322, IS A. 350 Cov/. 36 M. 387, 9 A. 19 , 

3 Pat. 417. 

2. Where the commitment was made to the High Coai;t Session for two ollences, one 
of which was committed Tvithm and the other beyond the jurisdiction of 
Court, the High Court could, on the ground of con^niewM and expediency proceea 
with the trial, the irregularity being cured under S. 532, Cr. t. i-. 'i- i • 

= 1932 C, 487. 

3. If the offence was committed within the local limits of the 

Court of Honxih, the commitment should be made to that ♦? }Q52r^487 

Central Children Court at Calcutta to the High Court Sessions Calcutta. a • 

4. Offences committed within the jurisdiction of be committe 

to Howrah Sessions and not to High Court. 1932 C. 487 --33 l-r. iv. j. 

27. When Magistrate cannot adequately punish. 

When Magistrate cannot adegiuitely punish, he can commit accused to . f 

J934 O. 2SS 12). 

28. When Magistrate can try accused. 

Four cases in which evidence was same were committed to 's HrM, tUt 

with powers under S. 30, although he was compe^tent to try two cases. 
committal order was proper. J933 U 500«3f Cr. L. J. 3H. 2930 t. 

Cr. L. trs Disf, 

COMMITTING MAGISTRATE. 

1. Deposition before-Transfer of. S. 233. Ct. P. C. Sre Deposkioa-l' 

2 Evidence before-~. S/i Comroitmeat— “16, 
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3. Ex«mmatton of Defence witness before. .See Defence witness— 5. 

COMMON GAMING HOUSE. See Public Gnmblinp Act. 

COMMON OBJECT. See Unlawful attembb-^. 

COMMUNAL FEELING. See Tr-ansfer (Grounds)— 26. 

COMMUNICATION. 

1. During Marriage. See Pnnlcpe— 1. 

2' Official — . Sec Privilege— 1 1. 

3. With Counsel. See Interview with Counsel— Z 

COMMUTATION OF SENTENCE. See Sentence— 9. 

COMPENSATION. S. 250, Cr. P. C, 

1. Appeal. 

1 . There ismothing in S. 250 to show that .an .appeal will lie when compensation awarded 
to c.ach accused is more than Rs. 50. If the complam.ant has been ordered to pay 
compensation exceeding Rs. 50 to one or more accused he has the right of appeal. 
Total amount determines the rigbtof appeal, 90 I. C. 160= 1926 P. 70, 89 I. C. 
159 = 1926 Sind 19, 91 I, C. 882=1926 A. 2*7, -19 B. 440= 1925 B. 129 = 85 I. C 
160. 9 L. 452= 1923 L. 638= 103 1. C. 617. 1 18 I. C. 215= 1929 Smd 176. 

2. The appeal lies under S. 250 (3) coupled with S. 407 and all the provisions in 
Chapter XN.XI. including the power to take .additional evidence given by S. 428 
apply. 53 M. 688=1930 M. 483=31 Cr. L. J. 602, 33 M. 90 and 1928 M. 391 Dist. 

3. When the complainant files an appeal or Revision against the order of compensation, 
Crown is the re.al Respondent and notice to ex-.accussd is not necessary. 8 L. 568 
= 1927 L. 357=101 I, C, 192, 62 I. C. 823= 1921 M. 281, 33 M. 89. 

4. Although there is no express provision, yet accused should have notice of appeal in 
order that they should have an opportunity of supporting the order passed in their 
favour. 1924 L 675 = 76 I. C. 641 = 25 Cr. L. J. 209, 29 M. 187, 38 M. 1091 Foil. 
92 I. C. 424=1926 S. 143. 

5. No notice to the other party is necessary, though desirable. 1932 B. 177 = 33 
Cr. L. J. 392, 29 M. 187, 1924 L. 675. The absence of notice will not vitiate 
proceedings, 33 M. 89. 

6 It is open to the appellate Court to go into the merits of the case to find out if com- 
« plaint IS false or frivolous. 35 C. W. N. 1151 = 1932 C. 120 = 33 Cr. L. J. 269. 

7. In appeal additional evidence can be taken. 1930 M. 483 = 53 M. 688. 

2. Applicability cf S, 250, 

1. r "* ' ’ of an offence before a Magistrate. It does not 

'and no. 45 A. 363 = 1923 A. 332 = 71 I. C. 692, 
321=67 1. C. 826, 25 B. 48, 33 P. R. 1902, 4 
P. K. 1896, 15 A. 365, 25 B. 48, 1935 L. 29=1935 Cr. C. 20. 

2. S. 250 IS applicable to the case of the Crown. 1930 A. 206 = 31 Cr. L. J. 485. 

3. S. 250 does not apply to cases triable by Court of Session. 53 A. 461. 

4. An order by a Magistrate awarding compensation in respect of an accusation under 

S. 477, I. P. C. (the offence not triable by the Magistrate) is W’lthout jurisdiction 
41 L. 558 = 31 Cr.L. J. 1133 = 1930 L. 482 = 31 P. L. R. 869=126 I. C. 792, 14 
P. R. 1902, 15 P. R. 1919 Dist. 

5. If A tells B and B tells C and C tells the Police, S. 250 does not apply. 1929 M 
W. N. 785. 

6. ■ If a person makes a report to Police which is found by Magistrate to be false and 

frivolous, he can award compensation. 1926 A. 165=91 I. C. 67, 85 I. C. 367. 

7. Appellate Court cannot make any order as to compensation. 7 L. 152= 1926 Lah 
427, 28 A. 625, 39 C. 157=27 Cr. L. J. 570=94 I. C. 138. 

8. S. 250 does not apply to an application under S. 488, Cr. P. C.. 11 Cr. L. J. 156. 

9. Where one of the accused is discharged and the other is subsequently acquitted, the 
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nnariJnf cMiiiwn'J.iiion lo Mh 15 ilttKat. lO’J (; Cr ! J 149 


1 1. S. ’50 npplic! to 0 comphinl imilcr Cattle Trcepait Act ^ M 317 

H. S, 1250 npfjJjr.s to rniir*: tnrd summnrily. (I 14 - 2 , 

3. CompcnsAtion'^wlien to be awarded. 


J. Where a ca^e «s «ot wjlfuliy false nor »s iheic perversion or cxagBcmtion of evidence, 
compenMtfon shouW not J)eawartfed, 115 I. C. 700—1929 K. H-JO Cr. L. /. 539. 
m. *1 eJements, one of falsjij and the Other Cither frivofousness or vcx.itiousness are 
essentially necesvtr) wultr S. 250. A vexations chafcc mar he partly true, 87 

i.C.921='192r,N.31r-2f>Cr.UJ.1033. b . i ^ 

3. An order far compensation uithoni girinff the complainant an opportunity to show 
cause, why such order may not be made ncainsl him is illepal. J923 L. 458=82 I. 
C.480«25 Cr. I.. J. 13IJ, 91 I. C. 704,68 I. C.414«1922 IJ. 409, 

4. \\ hen witnesses were present, whom the complain.ant wanted to produce and the 
Magistrate without csamininR them awarded compensation, the order is iWegal. 
1923 L. 194 = 24 Cr. L. J. 251, 44 M. 51. 53 M. 337, 1935 Pesh. 378. 


5. When <a person <*ets warrants of arrest and drajs the necused in Court and then says 
the case might be filed as he does not wish to produce evidence. Held, the order of 
compensation against him is not improper. 1921 L. 2S3s»64 I. C. 369. 


6. Where there was a f>n inn facie good case against the accused, the mere fact that there 
was a discrepancv of two of complaints witnesses not suflicient for an order under 

S. 250. 1935 Pesh. 178. 


4. Complainant. 

1. S. pointed out two persons to the Police as assailants. Police sent them up to 
Magistrate for trial, who discharged them on the ground that the complaint was 
false. Held, S. was complainant and could be proceeded against under S. 250. 59 
I. C. 552=22 Cr. L. J. 120. 

2. S. 250 applies to a person upon whose complaint or information given to Police , 
. Officer, proceedings h.are been started. He cannot pet nd oi order of compensation 

that he was merely an informer, 1926 A. 295=94 I. C. 894. 

3. If a person utilizes another to give mforniation, be is liable to pay compensation 
under S. 250. 40 A. 79. Conf. 12 S. L. R. 76. 


4. Where applicants gave information as witnesses of an ^ ^ j 

whose information the case was instituted, no order of compensation can ne p. . 
against them The actual complainant is liable. 54 I. C. 401, 21 v.r. i-. J- 



5. A person instigating the gmng of 

- non. 48 I. C. 980=12 5. L.R.' ' 

6. A Magistrate can award compensation, even if the complaint was ongmall) n 

■ a village Magistrate. 36 I. C. 473=37 Cr, L. J. 503. ^ 

7. A complaint a*as made to a village Magistrate, who reported to the gjsffate. 

chalianed the case. Held, that compensation can J? 

36 Cr.L.J. 248=28 LC. 304. Sec 13 Cr. L. J. 29. 2a M. 657. 32 M. 

8. The world “ information given to Police Officer ” in S. 250 258, 

man's report under S 45 (e) on a complaint made to him. 39 M. > 

26 M. 667 Dist. J _ j_ 

9. Complaint doe^i not include deposition made in the course of trial. J *'■ ‘ 

‘ . 1 J fo n.'iy compen* 

10. A guardian or next friend of a minor complainant canoot be aswe® ‘ 
sation. 83 P. L. R. 1912=1 P. W. R- 3932 Cr., 13 Cr. L. J. J36. 
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11. A process-sen'er reported that the accused obstructed him while executing a warrant 
in execution. The District Judge instituted the Criminal Proceedings. Held, the 
Process-server is not liable to pay compensation. 25 P. R. 1910 Cr.= 195 P. L. R- 
1910, 20 C. 481, 26 A. 183, 12 Cr. L. J.482. 

12. If the servant is the moutli-piece of the master, the servant is not responsible for the 
' information but if he joins personally m the accusation, he is responsible under 

S. 250. 14 C. \V. N. 326=11 Cr. L.J. 201. Sun 61 P. R. 1869, 24 P. R. 1869. 

13. Police Officers, when tliej put in complaint on other individuals, can be made to pay 
compensation. 26 H. 150. 

14. Publice Ofiicers are not exempted. (l882) 2 Weir 317. 

15. ^lunicipal Committee c.an be ordered to pay compensation, 1923 L. 31 = 24 Cr. 
L. J. 463. 

5. Exemption from Civil or Criminal Liability. 

1. An order under tins section is a partial or summary remedy, the accused can obtain 
furtlier redress bj a civil suit or Criminal Prosecution. 30 C. 123, 

2. Award of compensation followed by grant of sanction for prosecution is not illegal. 

21 M. 237, 108 P. R. 1906. 

3. The compsns.ation is m the nature of damages for malicious prosecution, though 
recoverable in a summary manner. 26 M. 127. 

6. Frivolous or vexatious. 

1. Frivolous means silly or without foundation. 21 Cr. L. J. 41 =54 I. C. 249. 

2. Compensation can be granted nhen the Magistrate directs prosecution of the com- 
plainant for bringing false charge. 37 B. 376. 

3. A charge of bribery may not be frivolous, but if false, it is vexatious. 26 I. C. 1004 = 
16 Cr. L. J. 92. 

4. The complaint must be false and frivolous or lexatious, 38 M. 1091, 41 P. L. R. 

1919, 53 C. 969, 1924 L, 675, 76 I. C. 641. 

5. Complainant ch.irged accused under S. 500 and S. 506. The accused was convicted 
of the former and acquitted of the latter. Tlie order of Magistrate awarding com- 
pensation Millie acquitting the accused under S. 506 is illegal. 40 A. 610. 

6. Accused should be discharged or acquitted on all the heads of charges. 48 I. C. 986. 

7. Where the compliinant believed his case to be true at first nnd subsequently after 
enquiries found his belief unliue, he must inform the Court that he h.ad made a 
mistake, otherM ise he is liable to pay compensation. 19 Cr. L. J. 172. 

8. To pass an order under S. 250, Court's final order should be tliat the case is false or 

frivolous or vexatious, not that the explanation is unsatisfactori . 1929 S. 113. 

9. An accusation cannot be said to be vexatious unless the mam intention Mas to cause 
annoiance and not merely to further the ends of justice. 1926 L. 365. 

10. In the presence of depositions of some of tbCMitnesses and the Zaildar’s report 
supporting the complainant and m the absence of rebuttal by accused, it is impos- 
sible to hold the complaint false and vexatious. 94 I. C. 409= 27 Cr. L. J. 633. 

11. If a complaint is frivolous and vexatious, it does not mean that it is false, 89 I. C. 
159= 1926 Sind 19= 25 Cr. L. J. 1295. 

12. The mere fact that the complainant is unable to prove his case, does not justify the 
conclusion that complaint is frivolous. 1921 O. 247 = 24 O. C. 261. 

13. man is justified in 'X) mg 10 the Police that he suspects D. and the inquiries may 
lie directed against him. But if he defimtely charges him with an offence but 
nothing is proved .against him, the prosecution is both false and frivolous 
1932 U. 177. 

14. The mere f.ict that complainant is not successful in establishing Ins accusation, is no 
ground for liolJing tint the accusation is f.t!se. 1934 Smd 18=35 Cr. L. J. 1038. 

15. If the Mitne«?es turned round or did not n-pire confidence m the Court S 250 

should not be u«ed. 1934 Sind 1S = 35 Cr. L. J. 1033, 1932 Smd 156 = 33 Cr I 
J. 644 = 13S 1. C. 635 Rel.cn. ^-r. i.. 
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n^S'cTii/rTsor''™’ M. 

friTOloui or vcMliom anti not 

thal tlic explanation na9 wn^atinf.irtorj*. }92n Sind J 13 =30 Cr, L. J. 458. 
Imprisonment in dcfnuU of-^. 

** imprisonment sliouM not cxceciJ thirty days. 1925 K. 202= 

“• ‘)92?R’^'!of imprisonment in dcfanlt shall take efTect after a term of civil detention. 

Issue of distress warrant is condition precedent tocam’ing out of sentence of im- 

?o I’as no moveables. 3 B. L. R. 

^0 at. 12/. 

Jurisdiction. 


3. 


8 


1. It seems doubtful whether High Court has jurisdiction to pass an order for com- 
pensation for rcx.ation, in revision. 1028 A. 95= 107 I. C. 690*=29 Cr. L. J. 274. 

2. S. 250 does not apply when the Magistrate lias no jurisdiction to try the case. 1927 
A, 744» 105 I. C. 807. 40 A. 615. 

3. binder S. 250 U is immaterial whether the case is triable as a summons case ora 
warrant case. 1927 O. 175=28 Cr. I,. J. 450, 1926 A. 159 Dist. 

4. S. 25Q does not apply to cases triable by Court of Session. 53 A. 461. 

5. When complaint is for ofiences, some of which arc triable exclusvrely by Magistrate 
and some by Sessions Court, the Magistrate cannot order compensation. 48 A. 166 
*1926 A. 159 = 91 I. C. 38, CoiU. 1930 L. 482=11 L. 555. 

6. Where a case ordinarily trmble by Court of Session is tried by a Magistrate with 
powers under S. 30, the Magistrate is not competent to award compensation. 1923 
R. 15*23 Cr. L.J. 289, 1 P. R. 1919 Cr., 26 P. R. 1902 Cr., 15 P. R. I9I9Cr., 

2 Weir 315 (1888). See 26 Cr. L.J. 265,45 M. 29. 

7. In a case triable by Court of Session only, an order by Magistrate under S. 250 is 
illegal. 66 I. C. 671 « 1922 A. 188. 

8. Where the complaint was under S.467, I. P, C., triable by Court of Session but the 
Magistrate tried it under S. 463 and awarded compensation under S. 250. Held, 
the order is legal. 45 M. 29= 1922 M. 223=66 I. C. 155. 

9. In filing complaint, the complainant must be deemed to make an accusation which 
includes not only the offence specifically referred to but also the offence which the 
enquiry revealed. 84 I. C. 329=1921 Sind 105. 

10. The question whether an offence is triable by the Magistrate is not to be decided 
solely by the complaint. Where the District Magistrate caused summons to 
issued under Ss. 307, 147, 323, 1. P. C, and believed himself to be conducting a 
trial and not inquiry and took particular hotice of offence under S. 307, the oi e 
under S. 250 wus not illegal. 53 A, 461 = 1931 A. 355. 

11. The term Magistrate does not include ■village Magistrate, ISCr. L.J. Il- 
ls. Magistrate by -whom the case is heard means the Magistrate by n'hom the 

decided, whether or not he has heard the evidence. 1921 A. 122— 22 Cr. L. J- 

9. Notice. 

1. The accused person should have notice if the order of compensation is ® 

interfered by the appellate Court. 33 C. 969=1926 C. 1054, 1926 Sind 14 

C. 424, 38 III. 1091, 29 M. 187, 30 C. 123, 22 Bom. 549. Sec 33 M. S9. 

2. If the complainant is not present, notice should be issued to him to 

S. 250, 1929 C. 762=125 1. C. 294 = 33 C. W. N. 861 = 31 Cr. L.J. »"• 

3. The omission to send notice to District Magistrate and his non-appearance to appea 
under S. 250 would not justify interference m revision by the High Coiu’*- 
848«15 Cr. L. J. 648, 33 M. 89 Dist. 

4. An order awarding compensation under S. 250 without giving notice lo the complain 
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ant ic illee.il. 9 A. L. J. 170= 13 Cr. L. J. 268. 

5. It is imperative that notice of appeal should be given to cronii. 29 M. 187, 
41 M. L. J. 172. 

10. Obiections of complainant, 

1. An order under S. 250 without recording or considering objections of conipl.ainant is 
bad. 19310.2+7. 

2. Omission to record objections is not mere irregularity curable under S. 537 but 
illegality. 25 1. C. 994, 10 Cr. L. J.J220. 1929 Sind 113=30 Cr. L. J. 458. 

3. A mere statement that cause shown is not reasonable is not sufficient. 1922 P. 157 

= 23 Cr. L. J. 261. 

4. Complainant is not entitled to an adjournment to show cause or to produce furtlier 
evidence. 36 A. 132, 15 Cr. L. J. 508. 

11. On withdrawal of complaint. 

Compensation cannot be awarded on withdrawal of a c.ise, 26 P. K. 1870 Cr., 19 P. K. 
1888 Cr. Sec 24 P. R. 1883 Cr., 30 P. R. 1910 Cr. 

12. Procedure. 

1. An order for imprisonment m default of payment of compensation is illegal unless 
some attempt is made to levy it under S. 386. 42 I. C. 758=18 Cr. L. J. 1014, 35 I. 
C. 490, 28 C. 251, 26 M. 127, 18 C. W. N. 702. (Law aviendcd) 

2. It is not illegal for Magistrate to proceed under Ss. 250, 476 of the Code at the same 
time. 14 Cr. L, J. +37 =20 I. C. 597, 30 C. 123, 21 M. 237. 

3. When High Court set aside the order of compensation under S. 250, it is an order 
for refund of money, enforceable under S. 547. 12 P. R. 1885, 29 P. R. 1903. 

4. A finding that the accusation was false should be arrived at before awarding com* 
pensation. 1923 L. 554 = 33 P. L. R. 670. 

5. On the death of complainant the proceedings do not abate. 2+ P. R. 1908 Cr. 
Cent. Ratan Lai 622. 

6. Magistrate must record all evidence of complainant before proceeding under S. 250. 
1935 Pesh. 178, 44 M. 51 Foil. 

13. Refund of. S. 547, Cr. P. C. Sec Fioe—2. 

14. Revision. 

1. In cases where no appeal lies, High Court has revisional jurisdiction. 1920 A. 351 
= 21 Cr. L. J. 767, 29 P. R. 1903 Cr. 

2 If a European British subject did not set up his right as such at the trial, the High 
Court can exercise revisional jurisdiction without such demand b\ liim. 42 A. 39. 

15. Time for order. 

1. An order under S. 250 should be passed simultaneously with the order of discharge 
or acquittal and not in a separate proceedings. 53 I. C. 614 = 20 Cr. L. J. 774, 
31 P. R. 1917 Cr., 38 C. 302. 

2. A postscript to and at the same time as an acquittal forming the order for com- 
pensation IS not illegal, merely on the ground that it has not been included m the 
order of acquittal. 42 I. C. 758= 18 Cr. L J, 1014. 

3. An order for compensation must be part of the original judgment Failure to 

embod 5 ’ it in the discharge order is merely an irregularity cumble b/ S. 537, 35 X. 

C. 490= 17 Cr. L, J. 314, 22 1. C. 977, 22 I. C. 725, 99 P. L. R. 1913. 

4. An order under S, 250 passed number of days after discharge is irregular. 36 A. 

132. See 55 I. C. 851, 34 A. 354, 38 C. 302. 

5. Where the Magistrate after signing the order of acquitul passes a subsequent order 
to pay compensation, the latter order is without jurisdiction, as after signing the 
order of acquittal, the Magistrate becomes /iinctns o^ao. The order of compen- 
sation must be an integral part of the order of acquittal. 22 Cr. L. J. 527. 

6. If the order to show cause is simultaneous with the order of .acquittal or discharge. 
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16. Magistrate must record reasons that complaint was false or frivolous. 1925 M. 
JI39“26 Cr. L. /. 3501. 

17. The Court should opine that the case was false and frivolous or vexatious and not 
that the explanation was unsatisfactory. 1929 Sind 113=30 Cr. L. J. 458. 

7. Imprisonment in default of-~. 

1. The period of simple imprisonment should not exceed thirty days. 1925 R. 202« 
26 Cr. L. J. 821. 

2. An order that imprisonment in default shall take effect after a term of civil detention. 
1925 R. 202. 

3. Issue of distress vmrrant is condition precedent to carrying out of sentence of im- 
prisonment, even if the person pleads that he has no moveables. 3 B. L. R. 
32, 26 M. 127. 

8. Jurisdiction. 

1. It seems doubtful whether High Court has jurisdiction to pass an order for com- 
pensation for vexation, m revision. 1928 A. 95 = 107 I. C. 690=29 Cr. L. J. 274. 

2. S. 250 does not apply when the Magistrate has no jurisdiction to try the case. 1927 
A. 744=105 I. C. 807, 40 A. 615. 

3. Under S. 250 it is immaterial whether the case is triable as a summons case or z 
warrant case. 1927 O. 175=28 Cr. L. j. 450, 1926 A. 159 Dist. 

4. S. 250 does not apply to cases triable by Court of Session. 53 A. 461. 


5. 

6 . 

7. 

8 . 

9. 

10 . 

U. 

12 . 


IVhen complaint is for offences, some of which are triable exclusively by 

and some by Sessions Court, the Magistrate cannot order compensation. 48 A. iw 

«1926 A. 159=91 I. C. 38, Cont. 1930 L. 482=11 L.558. 


Where a case ordinarily triable by Court of Session is tried by a Magistrate with 
powers under S. 30, the Magistrate is not competent to award compenwtiorn 19^ 
R. 15 = 23 Cr. L. J. 289, 1 P. R. 1919 Cr.. 26 P. R. 1902 Cr., 15 P. R. 1919 Cr., 
2 Weir 3 15 (1888). Sec 26 Cr. L. J. 265, 4 5 M. 29. 

In a case triable by Court of Session only, an order by Magistrate under S. 250 is 


illegal. 66 I, C. 671 = 1922 A. 188. 

Where the complaint was under S.467, I. P. C., triable by Court of Session 
Slagistrale tried it under S. 463 and awarded compensation under S. Z5u. « , 

the order Is legal. 45 M. 29=1922 M. 223=66 I. C. 155. 

In filing complaint, the complainant must be deemed to make an 
includes not only the offence specifically referred to but also the offence w 


enquiry revealed. 84 I. C. 329=1921 Sind 105. 

The question whether an offence is triable by the Magistrate is not to ^ 

solely by the complaint. Where the District Magistrate caused , .f 

issued under Ss. 307, 147, 323, I. F. C. and believed ^“'"selMo be conduct 
trial and not inquiry and took particular Police of offence under d- 
under S. 250 wus not illegal. 53 A. 461 = 1931 A. 355. 


The term Magistrate does not include village Magistrate. IS Cr. L. )• U* 
Magistrate by whom the case is heard means the Magistrate by^’hom the casc^ 
decided, whether Of not he has beard the evidence. 1921 A. I— 


9. Notice. 

1. The accused person should have notice if the order of compensation is j i. 

interfered by the appellate Court. 33 C. 969= 1925 C 1054, 1926 Sind 
C. 424, 3S M. 1091, 29 M. 187, 30 C. 123, 22 Bom. 549. See 33 M. 

2. If the complainant is not present, notice should be issced to him 

S. 250. 1020 C. 762=125 I. C. 294=33 C. \V. N. 861 = 31 Cr. 

3. The omission to send notice to District Magistrate .and Ins ^ h C 

under S. 250 would not justify interference in tevisson by the Hi^h t 

•<43 = 15 Cf. L- J. 64», 33 M. S9 Diat. , „ 

the 

•4. \n order .swardm,; compensition under S, iiO without girmt,- rtnltce 
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ant is illegal. 9 A. L. J. 170 = 13 Cr. L. J. 268. 

5. It is imperative that notice of appeal should be given to crown. 29 M. 187’, 
41 M. L. J. 172. 

10. Objections of complainant. 

1. An order under S. 250 without recording or considering objections of complainant is 

bad. 1931 O. 247. 

2. Omission to record objections is not mere irregularity curable under S. 537 but 
illegality. 25 I. C. 994, 10 Cr. L. J.I220. 1929 Sind 113=30 Cr. L. J. 458. 

3. A mere statement that cause shown is not reasonable is not sufficient. 1922 P. 157 

=23 Cr. L.]. 261. 

4. Complainant is not entitled to an adjournment to show cause or to produce further 
evidence. 36 A. 132, 15 Cr. L. J. 508. 

11. On withdrawal of complaint. 

Compensation cannot be awarded on withdrawal of a case. 26 P. R. 1870 Cr., 19 P. R. 
1888 Cr. See 24 P. R. 1883 Cr., 30 P. R. 1910 Cr. 

12. Procedure. 

1. An order for imprisonment in default of payment of compensation is illegal unless 
some attempt is made to lev>’ it under S. 386. 42 I. C. 758 = 18 Cr. L, J. 1014, 35 I. 
p. 490, 28 C. 251, 26 M. 127, 18 C. W. N. 702. (Lnic amended,) 

2. It is not illegal for Magistrate to proceed under Ss. 250, 476 of the Code at the same 
time. 14 Cr. L, J. 437 = 20 1. C. 597, 30 C. 123. 21 M. 237. 

3. When High Court set aside the order of compensation under S. 250, it is an order 

for refund of money, enforceable under S. 547. 12 P. R. 1885, 29 P. R. 1903. 

4. A finding that the accusation w.a8 false should be arrived at before awarding com- 
pensation. 1923 L. 554 = 33 P. L. R. 670. 

5. On the death of complainant the proceedings do not abate. 2+ P. R. 1903 Cr. 
Coni. Ratan Lai 634. 

6. Magistrate must record all evidence of complainant before proceeding under S. 250. 
1935 Pesh, 178,44 M. 51 Foil. 

13. Refund of. S. 547, Cr. P. C. See Fme—2 

14. Revision. 

1. In cases where no appeal lies High Court has revisioaal jurisdiction. 19J0 \. 351 
= 21 Cr. L. J 767. P. R. 1903 Cr. 

2. If « European Ilritish subject did not set up his right as such it the trial, the Iligli 
Court can r\ereise rerisional jurisdiction without such demand In him. 43 A. 36, 

15. Time for order. 

1. An order under S. 250 should be passed simultaneouslv with the order of discharge 
or acquittal and not in a separate proceedings. 53 I. C. 614 = 20 Cr. L. J, 774 
31 P. R. 1917 Cr., 3S C. 302. 

2. .\ postscript to and at the same time as an acquittal forming th~ order for com- 
pensation is not illegal, merely on the ground that it has not bee I include 1 m th^ 
order of acquittal. 42 I. C. 758= IS Cr. L. J. 1014 

3. An order for rmipensiiion must he part of the origin! judgmiat. Failure to 

embodv it m the discharge order is merely an irregultntv curable b. h. 537. 35 I 

C. 490= 17 Cr. L- J. 314. 22 I. C. 977. 22 1. C. 72j. l\ L. K. 1913. 

4. .\n order under t'. 250 passed number of davs after discharge is irre-ular 30 A 

132. Sec 55 I. C. 851, 34 A. 354. 3S C. 303. 

5. Wliere the Magi'trate after Signing the order of a'qait.i! pa'ses a subsequent order 

to pa\ compe.nsation, the latter order is withajt junsbcti < i. as .after s un n-* the 
order of acqu'ttal. the Magi«trate /i reins Tie order of comp-.n- 

sation must l>e an integral part of the order of arquittaL 33 Cr. L. J. 537. 

6. If the order to show cause ,s s-nultaueous mtb the ^'rder of acquittal or discharge 
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order can be taken to be pari of the same pro;eedinys. 9 P. 100=1930 P '^92= 
125 I. C. 573 = 31 Cr. L. J. 875, 1927 L. 515, 1926 A. 165. 

7. If a Magistrate without first writing out the order of discharge, calls upon the 
complainant to show cause and combines the order of diseliarge with that of com- 
pensation, the order is not iUcgal. 1929 C. 332= 122 I. C. 298 1925 M 1139 and 
1922 P. 157 Dist. 

S. Where trial Magistrate dated and signed his order of discharge and then called upon 
complainant to show cause to pay compensation and both orders were passed one 
following the other, th§re was sufHcicnt compliance with the requirements of 
S. 250 (1). 1927 L. 515 = 2S Cr. L. J. 592, 1926 L. 298 Dist. 

9. Under S. 250 as amended, it IS only the order calling upon the complainant to show 
cause why he should not pay compensation that has to be contained m the order of 
discharge and the order for payment of compensation is necessarily a subsequent 
order. 7 L. 121=1925 L. 298 =95 I. C. 80=27 P. L. U. 310. 

10. One of the accused w’as discharged and the case was adjourned when the other 
accused was acquitted. The Magistrate required the complainant to show,' cause and 
ordered the complainant to pay compensation to each of the accused. Held the 
procedure was illegal and not cur.ible under S. 537. 1925 C. 264. 

11. Order awarding compensation before hearing complainant’s explanation is bad. 1934 
Sind 18=35 Cr. L. J. 1038=149 1. C. 946. 

12. If complaint is dismissed under S. 203 no order for compensation can be -passed. 
29 A. 137, 

13. If accused is charged with more than one offence, he must be discharged or acqmt* 
ted of all the offences, before an order under S. 250 can be passed. 24 C. 53, 
40 A. 610. 

14. Order of compensation need not be embodied in the order of acquittal, 29 Cr. L. 

J. 680=110 1. C. 232. 

15. If a Magistrate combines the order of discharge and compensation, it is not illegal. 

1929 C. 332=31 Cr. L. J. 411 Cont. 7 L. 121. ' 

16. Who is entitled to — . 

1. The principle is to reimburse the person who has actually /uffered from the accusa- 
tion 24 P. R. 1868. 

2. Compensation cannot be awarded to relatives or heirs. 24 P. R. 1868. 

3. In case of number of accused, only he n-lio has been falsely accused, can be .marded 
compensation and not all the accused. 5 M. 381. 

COMPENSATION FOR INJURY FROM OFFENCE, S, 5+5, Cr. P. C. • 


Amount of compensation. 

1. A Magistrate cannot order the whole amount of fine to be given to the 

as compensation, when it is three times the sum illegally taken from P 

10 Cr. L. J. 78 = 2 I. C. 542. 

2. In a theft case compensation exceeding loss iiici^red^ b> tlie 

c.annot be awarded under S- 545. 40 P. W. R. 1913 Cr. — 33a I . • • ^ ' q{ t]ie 

3. The order of compensation is bad, if no evidence is let j” 

convicts to pay the fine imposed. 18 P. R. 1913 Cr.— 41 P. . • caW? 

4. servant of a company was convicted for criminal rtn-ri Its. ZOOO 

of sums of money amounting in each case to Rs. 27~-4-0. as evidence 

and Us. 1,800 was ordered to be paid to the comp.any as .g Held, 

Mas led to the effect that accused misappropriated th-msands of rup 

that court could not award compensation for other oSences or 
convicted. 1935 R. 199 = 156 I, C. 957. 


2. Applicability or scope of S. 545. 

1. Court in a rrenecution for perjury, can ar.ard compensation ""'y 
properly incurred in the prosecution and has no power to av an. comr^ 
t?. 545 ib) for perjury. 47 1. C. 443 = 19 Cr. I,. J. 927. 
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2. S. 545 cloc^ not authorise a Court to award compensation for offences other than 
those whicli form the subject of enquiry. 22 B. 717. 

3. Where a complainant cannot recover substantial damages in a Civil Court compensa- 
tion cannot ba given under S. 545 (6) but can be given under Cl. (<?) to defray tlie 
prosecution expenses. 15 Cr. L. J. 555=24 I. C. 963. 

4. S. 545 (6) has been framed so as to give compensation in cases where it is recoverable 
under Fat.al Accident Act (XIII of 1855) by parent, wife, husband and child of the 
deceased. 36 C. 302. 

5. S. 545 does not justify compensation to be paid to the complainant when no fine is 

imposed. 81 I. C. 940=1925 O. 110=25 Cr. L- J. 1116. 

6. S. 545 does not apply to a case under S. 107,'consequently an order directing tlie 
accused to pay costs of complainant is iiJtrtt vires 1924 A. 694 = 25 Cr. L. J. 476. 

7. There IS no provision in the Code for ordering payment of compensation to the 
person whose propertv was stolen b\ the accus^ and destroved. 90 1. C. 151 = 
26 Cr. L. J. 1495 = 1926 N. 89. 

3. Bonafide Purchaser, 

The amended S. 525, Cl. (c) applies to a purchaser and not to a mortgagee or pledgee. 
An innocent mortgagee or pledges who has adv.anced money on the security of stolen 
property will not be entitled to compensation. 46 B. 893= 1923 B. 22. 

4. Compensation — when to be awarded. 

1. In a petty case where no pecuniary loss or expense has been sustained by the com- 
plainant, it IS improper for the Court to award compensation. 77 P. R. 1866 Cr. 

2. Award of compensation is proper where loss, etc , occasioned by offence can be app- 
raised in money. 12 I’. R. 1876 Cr, 

3. Where a woman at the time of her delivery' was treated by an unskilled midwife 
and died. Held, that order under S. 545 awarding compensation is ultra vires. 
1935 R. 471. 

4. Where fight was the result of encrotchment made by deceased and his relation, 
compensation should not be ordered. 1934 L. 519. 

5. Procedure — Appeal. 

1. The Sessions Judge should record under what section or on what grounds he orders a 

portion of fine inflicted on persons convicted of dacoity to be made over to the com- 
plainant. 2 W, R. 53. See 10 P. R. 1898. 

2. Where Higli Court in revision set aside a sentence of fine, compensation paid out of 

it under S 545, mav be recovered under S. 547. 19 A. 112, 6 A. 96,7 M. 563, 

14 P. R, 1884. 29 P. R 1903 Cr. Cant. 2 W. R. 717. 

3 Notice should be given to the complainant by the appellate Court when the matter of 
compensation comes up to it in appeal. 53 C. 959= 1926 C. 1054. 

4. The award of compeasatioa should be a part of sentence and order made upon con- 
viction of an o.Tcnce 11 W. R. 53. 

5. In case of appeal. Court should give notice of hearing to the complainant in whose 
favour an order under S. 545 for compensation has been made. 1936 N. 144; 
53 C. 969 = 1926 C. 1054. 19 Cr. L J. 927 ; 1925 A. 301 Rel. on. 

6. Who is entitled to compensation. 

1. Compensation cannot be .aiN.arded to innocent pledgee or mortgagee of stolen pro- 
perti. 46 B. S93-1923 B. 22 = 66 I. C. 997 = 23 Cr. L. J. 341. 

2. .V Magistrate has no jurisdiction to distribute among witnesses and Police force, the 
amount of fine inflicted under the Public Gambling Act. 20 Cr. L. J. 302. 

3. In awarding compensation to the heirs of the person killed, the name of heirs should 
be mentioned .\n onder of compensation to the ** nearest heirs ” without specifying 
names is illegal. 18 l\ R. 1913 Cr., 326 P. U R. 1913=41 P. W. R, 1913 Cr. 

4. Compensation may be awarded to a person whose wife had been enticed away, for 
injury done to his honour. 14 P. R. 1878. 
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5. Where accused was chart'ed with cansing hurt to two persons, hut was fined for 
causrng: injury to one of them only, compensation cannot be awarded to the other 
person. 2 Weir 718. 

6. The heirs of deceased are entitled to compensation. 36 C. 302, 17 P. R. 1898. 

7. Where fine is imposed upon a person destroying land marks, a portion of it cannot be 
paid to the Amin to cover the expenses of his deputation to restore the land mark. 
6 W. R. 93. See 12 P. R. 1890, 2 P. R. 1870. 

8. CompenSvition may be aw.arded to surviving injured persons, suffering loss of a 
pecuniary nature. 25 P. R. 1868 Cr. 

9. Compentation is not awardablc to the friends of deceased. 25 P. R. I86S Cr. 

10. Where the death of the boy was caused by an offence under S. 304'A, when he 
was run over bv accused, his mother is entitled to compensation to be paid out 
of fine. 1935 Pesh. 102=1935 Cr. C. 854, 21 M. 7+ Not foil. 59 J. R. Rel. on. 

11. The amendment of S. 545,t?Cr. P. C., by Act XVIII of 1923. entitles a person to 
compensation if he can get damages in Cixdl Court for any loss or miury caused 
by the offence. Act XIII of 1855 entitles a wife, husband, parent or child of 
the person whose death has been so caused to get compensation. 1935 Pesh. 102. 

COMPETITION IN TRADE. 


Competiti n in trade unless illeg.al methods are adopted is not a wrongful act and 
does not fall under S, 107, Cr. P. C. 1934 P. 104=35 Cr. L. J. 1057.. 
COMPLAINANT. Soc Complaint. 

1. Absence of — . See Absence of complainant. 

2. Compensation to or against—. See Compensation — 3. 

3. Compromise. See Compounding of offences. 

4. Death of—. See Abatement, Absence of complainant. 

5. Examination of — . See Examination of complainant. 

6. Expenses — . See Expenses. S. 544, Cr. P. C. 

1. Expenses of producing witnesses in summons case are to be borne by the coni* 
plainant. If he fails to deposit fees, the complaint should not be dismissed. 

5 M. 160. 

2. Expenses of producing accused after issue of warrants is not to be borne by the 
complainant. 21 P. R. 1872 Cr. 

7. Personal attendance of Parda Nashin — . See Commission 1. 

1, It is in the discretion of Magistrate to have the personal attendance of a Pirrda 
Nashin lady m n maintenance case. 19 P. R. 1903 Cr. 

2. A Parda Nashin complainant can be examined on commission. 42 C. 19. 

8. Pleader of — . S. 495, Cr. P. C. See Prosecution— 4. 

A complainant’s Pleader has no right to conduct prosecution without the permission 
the Court. 29 P. R. 1886. 

9. Right of — . 

Complainant has a right to retain and be represented by his own Pleader. 30 


1 0. Withdrawal of complaint by — See Withdrawal. 

11. Who is — . S«!e Compensation — I, See Complaint 11. 

COMPLAINT. S. 4, Cr. P, C. 

Absence of — ^ com- 

1. Where the complainant was exammed on oath by the ^lagistrate, curable 

plaint in ^ ritin" would only amonnt to an error, 
under S, 537, Cr. P. C. 1924 P.691* 


The absence of .■snnctjo.n 
ceedings .and the defect 


_ 25Cr. L.J. 972 = 81 I. C. 620. 

>n or compLaint nnder S. 195. Cr. P. vitiates *^','^030 ^ 
:t is no: cured by S. 137. 1926 O. 465 = 27 Cr. b. 1- 
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3. Want of n conipt.niit for a particular offence is quite different from nn error, omission 
or irrepularity in tlic complaint. It .affects the jurisdiction of the Court, and the 
defect IS not curable under S. 537. 1930 R. 153 = 126 I. C. 530, 56 C. 824. 

4. Omission to file an authority to prefer a complaint by an Executive Officer of the 

Cantonment Hoard is curable under S. 537, Cr. P. C., ^vhen the authority is filed in 
the revision Court. 1923 L. 946 = 29 Cr. L. J. 822, 116 P. L. R. 1907. 

5. The .absence of complaint in writing .as required by S. 195 (1) of the Public Servant 

concerned or his superior makes the Court, a Court not of competent jurisdiction. 
1927 Stnd 10 = 97 I. C. 417 = 27 Cr. L. J. 1105. 

f). A complaint by an unauthorized person is no complaint at all and tlie conviction 
Kased on sucli complaint is illegal. 4 P. R. 1917 Cr. 

2. Against unknown accused. 

1. A complaint that some unknown persons have committed the offence is legal. 12 
Cr. T. ]. 399. See S. 4 (11) (/«). 

2. Complainant need nnt name all the accused. 13 Cr. L. J. 588, 7 P, 561. 

3. Complainant ma\ not accuse each person with a particular offence. 8 P. K. 1891 

Cr., 26 C. 786. 

4. Magistrate can proceed against persons, not mentioned in the complaint, who appear 
to be concerned in the commission of the offence. 41 C. 1013. 

3. By Collector or Excise Officer. 

1. Cognizance of offence on ch,alan or report of Police Officer invested with certain 
powers under Excise Act is competent. 22 P. R. 1900 Cr., 8 P. R. 1901 Cr. 

2. In the absence of complaint, the conviction under the Excise Act is illegal. 
28 P. R. 1883. 

4. By Husband. Sec Adultery, Bigamy and Enticing a married woman— 4. 

5. By Local Government. See Sedition — 9. Conspiracy. 

6. By Private persons under Excise or Opium Act. 

For complaints under Abkan or Opium Act. the ordinary Cr. P. C. is not applicable. 
Complaints by private persons are not properly instituted ones. 52 M. 613. 

7. Cognizance of. See Cognizance of offence— 8. 

8. Consolidation of — 

It is only curable irregularity to consolidate more than one similar complaint and to 
record evidence with the consent of the accused in one of them and to use it in the 
other. 50 B. 174 = 1926 B. 231=27 Cr. L. J. 1335. 

9. Contents and Essentials. 

1. If the f lets alleged disclose an offence, it is immaterial if the section is not mentioned. 
1929 M. 188=112 I. C. 566, 1922 M. 353 = 64 I. C. 282 ; 6 L. 375=1925 L. 631. 
1926 A. 358 = 93 I. C. 69 = 27 Cr. L. J. 405. 

2. When the person aggrieved asked the Court to take action under S. 107 or S. 145 

but there was no allegation of any offence having been committed. Held, it is not 
a complaint. 1930 O. 500=128 1. C. 279= 7 O, W. N. 9+7. 

3. The mere fact that document contains allegation that an offence is committed does 

not necessarily constitute it a complaint. The allegation must be with a view 
to taking action under the Code. 1929 P. 473, 36 A. 222, 26 M. 640. 

4. If w’rong section of Law is mentioned, the complaint is not illegal. It is sufficient 
that complainant shall state the true facts. It is for the Magistrate to apply the' 
law to those facts. 1928 L. 510 = 9 L. 678=110 I. C. 108 = 29 Cr. L. J. 652. 

5. The sworn statement of complainant under S. 200 should not be regarded as part of 
the written complaint under S. 199. 1922 M. 353 = 64 I. C. 282, 13 Cr. L J 287 = 

14 Bom. L. R. 141, 14 Bom. L. R. 1166=18 I. C. 145. 

6. The complainant need not have personal knowledge of the offence. 1921 C 561 = 

61 I. C. 839, 55 I. C. 682 = 21 Cr. L. J. 346, 15 Cr. L. J. 369. 



Conif>}tttnt -(caiildJ 

7. The cnmplml .rnM nlkv lh»( nn offence has l«cn conm.itlcd, (he alleeatiee (hat a 
perwn ic innnd hip Imupc ns n hrothcl is no coniphinl, 0 S* L, K. 

S. A comphint need not set o\it the details of the offence. 32 M. 3, 

9. A coinphiiK 111 wliiclino f.icts .ire set out hit o.tlj- (he words of the stetion of 

? v’'", ?, 'll’™?' witl' the rciniremenl of law. !6 

\> . rs, I iw5| «.5 wp >» s 35^» 

*3o”c .in-f mt to Police. 6 A. 9fi. 7 M. 563, 

11. Petition tn instJtutc proceedings under S. 1 10 or S. 145, Cr. P. C., is not. n complaint, 
ns Dje nJlegntions <Jo not nnnunl to nn ofTcncc, 27 C. 662, 20 C. 729. 

12. The essential difTerencc between a compJnint and information is that a Magistrate 

nets on .0 compl.iinl hec.ausc the comphin.nnt has asked him to .act. hut .a .M.ngistrate 
acts on information on his own iniliatirc. The informant is not e-tamlned on oath 

hhe the camphinant. I930 A. 320= 129 I, C. 436«32 Cr. L. j. 305, 43 .M. 709. 

13. A complaint hv Public Prosecutor instead of Court to ch.arfre .a man under 5.211 
is not v.abd, ns the Court c.innot dclep.ate lu's power to Public Prosecutor. 19 P. R. 
IQ17 Cr„ 38 n. 64 2. 23 f. C. 107, 13 P. R. 39)5 Cr. 

H. A Magistrate taking cognizance of a complaint, c.an proceed against any other person, 
who was not mentioned in it. 41 C, 1013. 

15. Complaint includes complaint that some unknown person has committed an offence. 
32 Cr. L. J. 399^-11 f. C. 583. 

36. When one of the .accused was not named m tlie complaint for conspiracy 
though mentioned m the sanction of Government, he must be discharged. An 
application for issue of summons agam«t such a person does not constitute complaint. 
15 C. W. N. 98« 12 C, U J. 2 .See 16 C. \V. K. 1305. 

17. A complaint charging two persons in the alternatire is bad. 126 I. C. 535. 

18. Allegations made to a Magistrate, with a view to his taking action is a complaint. 
1935 Sind 1, 1934 P. 156. 

19. As to the difference of information and complaint. See 1930 A. 820. 

20. A complaint need not contain all the facts. 32 M. 3, 3933 O. 430. 

21. A complaint need mt contam a list of witnesses. 1933 O. 430. 

10. Conviction for offence not mentioned in — 

If there is no allegation in the compbiiat regarding certain offence, the accused 

be convicted, when he w'as not called upon to plead to that or which may av 
subsequently fallen from the witnesses, 1935 Sind 91 = 1935 Cr. C. 3//. 

11. Definition — What is? S, 4 (6), Cc, P. C. 

I. A petition impugning the correctness of Police report and asking for trial o t e 
accused. 33 C. 1, 18 Cr. V. J. 754=41 I. C. 130. 

2. The presentation of a petition by the complainant that his complaint should he en 
quired into. 5 C. \V. N. 106, 5 C. W. N, 254, 43 C. 1152. 

3. The petition of complainant who had withdrawn his complaint to be allowed to pro 
ceed with the same. 4 C. \V. N. 221. 

4 Letrer to the Iifagistrate that a certain person used insulting language and pr*5 ^ 
action. 37C. W. N. 448. 

5. Submission of record to Collector who is also District ^^^S’^trate for starling 
under S. 193, I, P. C., against plaintiff m a rent suit. -6 A. 5i4, 

3905 Cr. ' . 

6. The report of the District Jiidge to District ilagistrate that certain J8 

bv the insolrent were fraudulent, and asking him to prosecute the tr 

a' L. j. 50, 26 I. C. 148, 1924 A- 190, 1930 A. 820. ^ 

7. Procef(jmgs of a. Ciurt under S. 476, sending a*pers5a to . ^f«.r the 

Mag.atrale 13 B. 109, 13 M. 144. 31 C. 664, 26 M. 93. 32*B. 184. ^ ' 

amendment of 1923 a regular complaint is necessary. 47 A. 409. 
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S. An application by a complainant to hare his witness suninioiied, coupled with his 
oral allegations, though not on oath nor reduced to writing. 35 C, 141. 

9. In a complaint of a iion-cogiiizable case to a ilaglstrate after the allegations that 
the accused had committed an offence, the prayer was to have matter enquired by 
Police and that the complainant reserves the right of bringing a case of defamation 
against the accused in future. 56 C. 1013=1929 C. 346 = 33 C. W. N. 446. 

10. A Tahsildar alleged in anting to a Magistrate that three persons named in the docu- 
ment have committed an offence and that they should be tried under the Penal Code. 
1930 A. 820 = 32 Cr. L. J. 306, 192+ A. 190, 11 U. 443, 26 I. C. 148. 

1 1 \ petition praying for an opportunity to prove the petitioner’s case by aptnesses. 
7 P. 561 = 1928 P. 585 = 111 1. C. 862= 29 Cr. L. J. 942. 

12 The renort of a Police Officer m respect of a non-cognizable offence anth a view to 
Magistrate's taking action. 51 B. 498=1927 B. 440 = 105 I. C. 459, 26 B. 150, 32 
M. 3, 1926 M. 865, 1925 L. 237 = 82 1. C. 753, 

13. The case pending before a ^^aglstrate a'as compounded but the Magistrate found that 

there a as matenc.l alterations in the agreement after it a'as filed and that the accus- 
ed was responsible for it and made a report to the District Magistrate a'ho ordered 
prosecution. Held, that the report could not be treated as an order under S. 476, 
Cr. P. C., but a'as a complaint. 1924 A. 190=25 Cr. L. J. 497, 26 A. 514. 

14. A petition to District Magistrate that a Tahsildar is guilty of various offences includ- 

ing bribery. 40 A. 41. 

15. “Committed sheet" signed by Salt Department and sent to Magistrate setting out the 
particulars of offences and nanies of accused and witnesses a'lth a request to tr>' the 
accused. 38 I. C. 750=18 Cr. L. J. 366. 

16. A report of an livcise Officer. 1927 C. 405=54 C. 371. 

17. A report of a judicial officer under S. 6, Child Marriage Restraint Act. 1933 P. 87. 

18 A petition to the Magistrate impugning the correctness of Police inquiry' and praying 

for trial of accused. 14 C. 707 (716), 7 P. 561 = 1923 P. 585, 4 P. 323, 1923 P. 539, 
43 C. 1152, 33 C. I, 1932 C. 550, 1933 C. 614, 1918 P. 270. 

19. A petition impugning correctness of Police inquiry and pr.aying that his witnesses be 
summoned and examined. 35 C. 141. 

12. Definition of— what is not— . 

1 A petition for maintenance under S. 488. 11 M. 199, 18 B. 468, 5 C. 536, 29 P. R. 
1905, 13 P. R. 18S5, 16 C. 781, 2 Cr. L. J. 367, 16 M. 234. 11 Cr. L. J. 156. 

2. \n application for the issue of process. 15 C. \V. N. 98. 

3. \ letter mereh conveying a sanction of the Local (toverninent under S. 190, Cr. P. 
C , autliorizing the prosecution. 16 P. R. 1890. 

4. Statement made in .a deposition. 14 Bon>. R. 141. 

5. \n applicaticui under S. 107, Cr. P. C. To I. C. 25= 1924 L. 030, 53 .\. 148= 1931 
\. 53.’]928 L. 69-1, 1925 O. 138, 1930 0. 500 

b. Application to the Deputy Commissioner, that his application to the I’ohcc i\as not 
enquired into .»nd praying for inquiry mthout asking for trial or punishment of the 
•accused. Held, it is not a complaint for the purposes of S. 21 1, I P C, 1924 N. 
n5-"75I. C 543'-24 Cr. L. J. 959. 

7. An apphcation to continue proceedings 1923 I*. 532= 72 I. ('. «45 = 24 Cr L J. 835. 

8. An applicatioa siiiiph showing wh\ the petitioner should not be prosecuted. 1921 

P. 302 = b4 1 C. 47. 

9 Order on police complaint for summons IS not a complaint « itliiii b. 476, Cr, P. C. 
1925 P. 4S3 = 4 P. 323 = 86 I. C. 825 = 25 Cr. L. J. 8S9. 

10. Sanction granted under S. 476, Cr. P, C. 52 C. 666= 1925 Cal. 1226. 

11. SuM-rintendc'it of Police sending the report of his subordin-ate to the .Magistrate in 

nroer tint hem i\ eaercise his discretion as to whether he would initiate ,*udical 
proceeihngs or rot. 1926 A. 566=96 I. C. 211 =27 Cr. L. J. 899, 
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12 . 


14. 

15. 


that he wns beaten when he ws 
attaching property The Civil Court reported the matter to the Police n-bo dallan- 
ed the accused under Ss. 33-, 39+, but was convicted under S. 186. Held that 
neither the report nor Police challaii constituted a complaint and hence Hie coiivic 
tion under S. 186 is illegal, 1938 L. 827 = 29 Cr, L. J, 635, H Cr. L. J, 462. 


Petition of an aggrieved person asking the Court to take action under S. 107 or S 

offence bemg committed is not complaint. 
1930 O. 500=1930 Cr. C. n64«328 I. C. 279. 


A petition that an offence is committed but the petitioner does not desire to prosecute 
the wrong doer is not a complaint. 6. C. W. N.926. 


A mere statement to a Magistrate by way of information without any intention of 
asking him to take action. 36 A. 222, 37 C, W. N. 980, 25 M. 540, 40 A. 641, 
38 A, 32. 


16. A petition sent by husband to Magistrate, not with a view to his taking action there- 
on but to recover the jewels stolen by his wife. 16 Cr. L. J. 466 = 29 I. C. 98. 

37. A petition making charges against a person and asking for an order of the Police to 
warm him. 15 C. W. N. 1053=^12 Cr. L. J. 535. 

18. A petition sent to Police is not a complaint. 6 A. 96, 30 C. 285, 22 B. 949, 30 C. 
590, 7. M. 563. 


19. A petition to institute prooceedings under S. 110 or S. 145, Cr. F. C. 27 C. 562, 

20 C. 729. 

20. A statement to Magistrate to take action under S. 6 of Bombay Prevention of 
Gambling Act. 25 I. C. 985*15 Cr. L. J. 657. 

21. A Police Officer’s report is not a comphiot withm S. 199, Cr. P. C., for an offence 

under S. 498, I. P. C. 32 P. R. 3930 Cr.“39 P, L. R. 1911. Sea 4 L. 359. 

22. Where a District Judge on receiving a petition issued an order to t.ake into custody 
some persons on charge of robbery. He/d, it was not a complaint. 65 I. C. 481. 

23. A statement made by a complainant m his examination under S. 200 Cr., P. C., 10 

A. 39, 1932 P. 72. 

24. A statement of complainant as witness. 55 A. 872*1933 A. 626, 5 A. 233, 33 Cr. 

L. J. 287, 14 Cr. L. J. I, 10 P. R. 1883. 

25. A complaint in which facts are not set out, but mere words of section are copied is 
not complaint. 1921 C. 561, 33 Cr. L. J. 609. 

26. The report of a Police Officer is not a complaint. 4 P, R. 3888 Cr. 

27. A communication made by Sub-Inspector to Superintendent of 

person has committed .an offence and praying for permission, .and which is lor^v 
to Magistrate is not a complaint. 1936 A. 788, 3928 A. 566. Kcl. on. 

13. Dismissal of— S. 203, Cr. P. C. Sac Absence of comp/aint. Abatement. 


A. Effect of — 

1. ^Vhen a complaint is dismissed under S. 203 no compensation under S. -50 

aw.irded to the accused. 14 P. R. 3897, 3 P. K- 1906 Cr. ^ 

2. On a dismiss.aJ of complaint the complainant can be prosecuted under S. 21 1, b I • 
6C. \V. N. 295. 

if comphmt is iHegally dismissed (without examining ‘’T’pi'k 

ant cannot he prosecuted under S. 21 1 or S. 182. 4S P. 360. 27 C. 921. - 

J9l2Cr.. 2S Bom. L. JC490, J926 n. 2S-f. 192i A.6CA. 

After the disnufs.-il. .a fresh complaint is competent. 26 P. W. R. 19Q4 
\V. R. 1910 Cr. 

5. The effect of an order dismissing a compZarat tmder S. 20J i* to rrsiore t e 
the staiie under :0Z 192^ V. l2- IW I. C. 633-24 Cr. L. J. b57. 

B. Examination of complainant. Saa Hxannaation of eo-nplnnant. 

C. Fresh complaint 

V. v< c' air<tenJ, 

1. the «l,»r'jissal of complarnt, .■» tresh eotnptimi without rcvi'ion 


3. 


4. 
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2*. P. \V. R. nns Cr,. 11 P. W. K. 1910, 1931 M. W. N. 1149, 33 P. L. R. 318, 29 
M. 126. 28 C. 211, 2 P. L. J. 34, 30 C. 415, 36 A. 53, 29 A. 7, 55 622. 

2. Where a cornphint IS Hism!'?'t:cl under 5. 203 and the order IS not set aside on rcvi- 

cion under S. 437 a frc'li complaint on the same f.acts is not barred. 1930 L. 879= 127 
I. C. 15, 1016 \. 29S = ‘J2 I. C. 895, 3 > 729, 10 P. P. 1911, 36 C. 415, 36 A. 53, 

22 A. 106 K. Poll. 

3. ,\ nen- coniplamt on same f.acts should not be entertained unless nen* facts could not 
have ly?cn broujht forw.ard m the previous proceedings or unless there xvas manifest 
error in previous proceedings. 1925 R. 114 = 8+ I. C. 348 26 Cr. L J. 284. 

4. .\ complainant is liound to inform the Magistrate before whom he makes a fresh com- 
plaint, that his previous complaint was dismissed. 1925 D. 25S= 26 Cr. L. J. 991. 

5. It IS not open to a Magistrate to cntcrt.am a comphinl when a simihar complaint was 
dismissed ba another Magistrate and the dismissal has not been set aside bv higher 
authorit'. 1929 Sind 61 = 11 2 I. C. 6S1 "29 Cr. L. J. 1097. 23 C. 9S3, 22'A. 106, 
29 A. 7, 36 A. 129, 1923 Sind 49. 

6. As there is no abatement of a criminal case on the death of the complainant, a fresh 
comphint will not lie but the old complaint must be treated as pending and proceeded 
with. 16 Cr. L. J. 713=30 I. C. 1001. 

7. Where a conipl.unt is dismissed without inquiry and without notice to the accused, a 

fresh complaint is competent and a further enquiry can be ordered without notice to 
the accused. 35 76. 

8. If the Sessions Judge has upheld the dismissal, a fresh complaint cannot be enter- 
tained. The proper course is to move the High Court m Revision. 11 P. W. R. 
1910 Cr,= 107 P. f-. R. 1911. 

9. Where a complamt is dismissed under S. 259, it is not sufficient ground for refusing 
to entertain a second complamt and dismissing it under S. 203. 8 S. L. R, 196. 

10. Where the complaint was withdrawn because there was no sanction and the accused 

was discharged, the complainant was ompstent to lodge a fresh complamt after 
obtaining the neccessary sanction. 22 B. 711. 

11. Five months after the dismissal of a complamt a fresh complaint was preferred. 
Held, that the proceedings should be quashed. 11 Cr. L. J. 582=8 I. C. 203. 

12. The fresh complaint should be entertained under exceptional circumstances and when 
the first order of dismissal was made on incomplete record or was pieverse or 
foolish. 33P. L. R. 318. 

13. Dismissal of an application to direct a complamt under S. 476, Cr P C., is no bar 
to entertain second application for the same purpose. 1932 M. 130 = 33 Cr. L. J. 
272, 20 M. 126. 31 M 543, 8 P. 736. 

14. When a complaint is dismissed, a fresh complamt on same facts between same 
parties but before different Magistrates is barred, 1934 A 87 = 35 Cr. L. J. 1052= 
150 I. C. 373, 1927 A. 815 and 22 A. 105 Foil. 1925 A. 293 Diss. from. Case 
lav discussed. 

15. There is no bar to the trial of a second complamt b/ the same Magistrate who had 
dismissed the first complamt and discharged the accused. 9 A 85 29 A 7 36 .V 

53, 1934 A. 87 = 35 Cr. L. J. 105Z ‘ ’ 

16. Summary dismissal of complaint or discharge of accused does not mvariablj bar in- 

quiry on second complaint on same facts. 1934 A. 514 = 35 Cr. L. J. 1059, 22 A. 
106 and 1927 .A. 815 Dist., 9 A. 52, 9 A. S5, 29 7, 1914 A. 79 and 179 and’ 1926 

A 293 Foil. 22 A. 106 not foU. 


17. Fresh complamt by a different complainant IS not barred if first is dismissed under S 
203. 1934 L. 435 = 153 I. C. 155, 36 A. 53 foil. 1 2 L. 9 = 1930 L. 879 not foil. 

IS. There is nothing illegal or vires of a Magistrate reviving the complaint which 
he had dismissed under S. 203, after District Magistrate declined to order further 
inquiry. 36 C. 415. 

D. For Failure to pay process fee. S. 204 (3), Cr. P. C. 


1 . Dismissal of complaint for failure to pay process fee is no bar to second complaint 
on same facts. 130 I. C. 82o=ig31 N. 39=32 Cr. L. J. 603. ^ 
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Comt^ltnut — (coutd.) 


3. 

4. 


If the case is ndjourncd the wilitcsscs h- 

plaint on fnilure to pay such fees is not proper^ 


told to appsar and dismissal of com- 
3 P. W. R. 1912. 




n non-cot'niznhle warrant cases, neither the complamant nor the accused can be 
compeitei (0 p-ij- projC'is fee for the iiroJueuon of witnesses eltliough the com- 
phinont must, untJer f). 20f, [wy proees-s fee for .siimnwmag accused, 93 I. C. 79= 

27 Cr. L. J, •t!5=l<J26 H. 13. 


5. \\ here on the date fused for delh-erj- of judgment in a summons case, the Magistrate 
orderca the coniplauiaiil to file process fee to Secure the attendance of accused and 
the complaint U'as dismissed for default of process fee, the order a’as illeeal- 1925 
A. 392«87 ], C. 4J9-26 Cr. L. J. 963. 

6. When Magistrate cannot record e^ddence, he must give notice to witnesses io appear 
on the next day. Complnmanl cannot be required to put process fee for summon- 
ing them again. 13 Cr. f^. J. 176. 

E. Further Enquiry— . See Purther Pnquirj. 

F. Grounds for and against—. 


5. 


6 . 


7. 


9. 

10 . 


12 . 


14. 


10 , 


Dismissal of a complaint for defatnatioa under S. 203 without taking any evidence 
on the grounds that Exception 8 to S. 499, I. P. C., applies to the case js not 
justified. 1927 B. 436«102I. C. 51l»29Bom. L. R. 733=28 Cr. L. J. 575. 

A complaint against an agent th.at he did not pay and account for the mone> to the 
complainant is not necessarily a claim of civil nature, therefore the dismissal of 
comphxint on this ground is improper. 1921 P. 85, 55 I. C. 75. 

If no ^riiijrt facia case is established against the accused, the complaint should be 
dismissed. 33 5. 590. 


To see whether there are sufficient grounds for proceeding the Magistrate umst 
exercise /udicial discretion. That the Magistrate considers the result of the 
proceedings undesirable or the motive or conduct of complainant discreditable, are 
not relevant considerations. 38 M. 512, 1924 P. 379=72 1. C. 76. 

The complaint must be dismissed, if the report of a Sub-Magistrate after elaborate 
enquiry is that there is no case against the accused. 40 C. 854 (857). 


If the allegations contained m the complaint disclose a criminal offence, it shou not 
be dismissed simply because civil remedy is available. 10 W. R. 40. 

The complaint should not be dismissed on the ground that the accused has been 
exonerated in a previous departmental enquiry'. 33 P. R. 1887 Cr. 

The fact that besides the complainant, other persons could complain is no ground for 
dismissing it. 1927 A, 69=97 I. C. 368-27 Cr. L. J. U04. 

A complaint cannot be di.smissed without examining the witn^ses of the complainan 
who are present in Court. 1925 C, 1031=^85 I. C. 705 = 26 Cr. L. J. 5 . ^ 

Dismissal of complaint without examining the complainant on oath is illegal* 19-3 
539=74 I. C. 957=24 Cr. L. J. 845, 3 C. ^Y. N. 281. 

A complainant challaugiog a Police investigation must be e.xammed on oath be ote 
his complaint is dismissed. 1921 P. 205 — 2 P. L. T. 142. 

If a complaint is dismissed under S. 203 without being sufficiently enquire 
further enquiry should be ordered. 76 I. C. 391= 1921 C. 552. ^ 

A Magistrate sent a case for preliminary enquiry under S. 202 to ® jp25 L. 
dismissed the complaint on his report. Held, the disniiss.al is not pr p 
119=107 I. C. 603 = 29 P. L. R. 271=29 Cr. L. J. 267. tantiadnfc' 

Dismissing a complaint without giving the complainant ^ 

It IS lUegai. 55 C. 1230. 14 Cr. U 3- 412. 4 P. R. 1912 Cr., 1924 O. 

Dismissal of a complaint on .t previous Police enquiry is illegal. 1930 
I. C 534 = 31 Cr. L. J. lO&f. 

Dis nussa.1 of a complaint h> Magistrate on the sole ground tLU be 
Police Report is iHegal, unless the Police Report is m.nde part of the or 



*(co/jW.) 

L. J. 331,30 C. 923. 

17. An application nnder S. 107, Cr. P. C., is not a complaint therefore S. 203 does not 
apply.to It. 1924 L. 630=76 I. C. 25=25 Cr. L. J. 89. 

18. A Sessions Judge cannot direct further enquiry in a case under S. 107, Cr. P. C., 
when accused js discharged. 53 A. 148=1931 A. 53 = 32 Cr. L. J. 570. 

19. There is nothing to prevent a District Magistrate when moved to act under S. 436 
from taking cogniz.ance m Ins discretion of the complaint under S. 190 (l). 130 I. C. 
529=1931 P. 50=32 Cr. L. J. 548. 

20. A Subordinate Magistrate directed to make further enquiry into a warrant case by 
an order under S. 436, Cr. P. C., 11.18 all the powers provided for bv Chapter XXI of 
the Cr. P. C. 9 if. 239=1931 R. 225=32 Cr. L. J. 950. 

21. Magistrate cannot dismiss a complaint on the consideration of inquest report made 
by another Magistrate. 35 C. \V. N, 1035. 

22. The motive of the complainant IS no ground for dismissal of complaint. 1934 N. 

135=35 Cr. L. J. 1215. 13 B. 599 and 38 M. 512 Rel. on. 

23. .The fact that party feeling ran high at the place and if accused’s act is considered 

criminal, a large population will be in jail, is no ground for dismissing complaint. 
Rat. Un. Cr. C. 549. 

24. Existence of malicious feeling is no ground. 13 B. 590, 38 M. 512. 

25. That the complainant has no personal knowledge, is no ground. Rat. Un, Cr. 

C. 669. 

26. The fact that civil remedy is open, is no ground for dismissing compl.aint. 12 Cr. 

L. J. 123 = 9 I. C. 726. 

27. That the complainant is of low caste is no ground. (1865) 2 W. R. Cr. 35. 

28. Dismissal of complaint for serious discrepancies is proper. 1930 N. 108. 

29. Discretion to dismiss complaint must be exercised judicially. 38 M. 512. 

30. Dismissal of complaint without he.aring all the evidence adduced by the com* 
plainantis illegal. H Cr. L. J. 412, 20 M. 388. 

31. Magistrate cannot refuse to receive complaint and examine the complainant. 12 

B. 161. 

G. Prima facie case. Se( /<tae case. 

H. Recording reasons of^ — 

1. An order for discharge under S, 203 without re.asons is without jurisdiction. 40 C. 41. 

2. The Magistrate is bound to record re.asons for dismissing the complaint. 14 C. 141, 

1926 P. 57=29 Cr. L. J. 1502, 13 B. 600, 6 Cr. L. J. 85. 

I. Revision. 

High Court should not interfere if Magistrate entertained ’lecond complaint after dis. 
missal of the first complaint. 1034 A. 514. 

J. What is-. 

1. Refusal to issue process, is dismissal of complaint. 1924 M. 1198 = 29 Cr. I.. J. 
1059. 14 Cr. L. J. I?!?. 2Q C. 457. 1933 C. IQ?. 

2. .\n order staMng proceedincs against same accused while proceeding with the 
rest IS dismissal o! complaint. 2 C. \V. N 20Q. 

3. Magistrate should not delaa passing art order m complaint for months. 1922 P. 618. 

K. Who can dismiss—. 

1. A District Maci«trate cannot order the dismissal of compHint which is pending 
before .a Sllb.^fagIst^a^e C. 449, 3 C. W. N. 4Qn. 

2. District Magistrate removed the ca«e to his oai n fil* and suspended the warrants 
and dismissed the rornpl.aint axithont hearing it n due course. Held, it was 
improper. (187.^1 IQ W. R 2^. 

14 Disqualification of Magistrate — . Sec r>is.jual.fi'~atinn of Magistrate. 
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15, Filing of — . 

A Mnpstrnte Ins 


16 . 


ri‘^inUoranoircncoumlcr*s!'ll]*l.'p|'^c‘''^” “ ' 

Form of — . 


13 P. J?. J 9 j 5 Cr. 


The use of i\Tong printerf form in imtnateriaj. IS Cr. L. J. 641. 

2+0 C. 232. ’ * ® I02S I,. 510, 1933 P. 297, 23 P, R. 1895, 

1 lie complaint may be oral. 1924 1 ?. 35 , 35 c. 141 . 

A complaint need not allege tilt the facts. 32 M, 3, 1933 O. 430. 

Statement ofcomplatn.ini under S. 200 is not complaint. 1932 P. 72, 10 A, 39. 

55 A. 871, 5 A, 233, 10 P. 

1 7. Frivolous . Sec Compensation — ^5. 

18, Information ond— Distinction. 

information tvithoot any mteation of 
Ain jn 36 A. 222, 17 C. W. N. 980. 26 M. 

6+0, 40 A. 6+1, 38 A. 32. 1930 A. 820. 

2. When cognizance is taken by Magistrate upon information, the accused can claim 
transfer of the case. S. 191, Cr. P. C. 


2 . 

3. 

4. 

5. 

6 . 

7. 


19. 


Third class Magistrates cannot take cognizance upon information. S. 190 (3), Cr. P. C. 

Issue of Process. S. 204, Cr. P. C. 

An order directing issue of process is not a judgment under S. 369, Cr. P. C., and 
the Magistrate can rescind the orders on sufficient ground. 77 I. C. 816“ 27 C. 
W. bi. 6S1“23 Cr. L. J. 464*1923 C, 662. 

Magistrate is not bound at any stage of the trial to stop proceedings and arrest any 
person against whom he thinks there is a ch-ince of conviction. 85 1. C. 236. 

Where the complainant has taken proceedings .against Some of the accused, the others 
are entitled to appear and insist tb.at complaint against them shall be proceeded with 
or dismissed. 26 Com. 552. 

Where the Police report is true and the Magistrate has directed the case to h® 
entered as such, he cannot refuse to issue process on the ground that no useful 
purpose would be served. 29 C. 410. 

In counter cases the Magistrate can issue process in one case or postpone the other 
until the disposal of the other case. 3 P. L. T. 764, 116 1 C. 46. 

If a Pnirc /ncie case IS made out, the Magistmte must issue process. 53 C. 6d6, 

94 1. C. yCJ, 13 Bom. j90 Gout. 1931 C. 007*134 I. C. 10+5 = 33 Cr. L. J. 3. 
Magistrate issued warrants ag.aiDSt one accused and on the next dale of 
issuer] warrants a^Minst others. Held, that there was nothing illegal. 1”-^ 

541 = 107 I. C, 77k,~Z9 Cr. L. J. 293. 

A complaint was dismissed and on revision further enquirj’ "was 
Magistrate summoned the .Tccu»ed tviihot t holding an enquirv under ' 

that the order a. mS premature. 309 I. C. 50S * 2y Cr. L. J. 572, 112 f. C. 3- •»' 
Magistrate can p letpone the ’-sue of process under 344, Cr. P. C. 83 I. 

If the M.a, "sir.ate has e.xercis J sound discretion under S. 204, the Ifi’Sh 
L.. i,l ^vr lo interfere m rerir jn. 53 C. 606 = 1026 C. 795. 

A prittu! e isir onlv mea s rf there is gr-iunJ for i>r-cecdiiuJ'. ft is ncf the 

.samethnv is proof. 3931 C <4 7 =- 33 Cr. L- J. 3. 
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12. Th** '• mVi'" /•'■ifTt /.ft-iV if il tint if unc.mtr.i'lictpJ nn(f if 

1'«’1:''\fil it TTiII tvipp^Tt a f^nrictm. 134 1. C. 1045“ 1931 C. 607. 

IX. ’p-Vi'-Ti th<‘tp a c '>T\:\Uint. th'* c\n rtr3"r lh5 lubmr.^ifia of a charge 

13"* I. f4 2“l‘i32 r. 75-13 T. L. T. 167. 

14. If a Mari^*.ra!c c'rH'TCil ih'* i«*;«c of a w.irr.tat an ! I‘'fl on tojr an>l .another Magi*;, 
tf.atr th'- nirr.ant »n hi*- aM'-n'r. the w.arrant islcr.al. 1032 P. 175. 

20. Joint 

\ pint rnnipliinl i* not rnntnnptatc.l In the Co-lc. The provisions of S. 200 n«J In 
r*;aminatirn rif compt.ainant support Ihi* Tien. 1931 C. 646“33 Tr. f,. J, 83. 

21. Limitation for — Sec Pch%. 

1. There IS no prrml of lmitt.aiion for prefernne complaint. 15 S. \V. K. 25. 

2. Xt.acistr.atc cannot refu<* to inquire a coniphint ln.Ige(l after si\ ar.ar*. 1891 H.at. 
549. 11 M. 332. 

3. Unless a st.alole creates .a prrinl of iiniit.ltinn. a comphamt can Iw lodged ana' time. 

20 11. 543. 

22. Of various offences, t Adultcra'. IVf.atnatmn. etc.l, See under those oflences. 

23. Oral. 

The complaint max ly* ora! 1024 K 35^* I K. 549. 35 C. 141. 

24. Presentation of — By Post. 

1. The word ‘at once' in S. 200 indicates tint complaint should l>e presented by complain- 
ant in persaa. though in the c.".se of Ilarda N.ashm woman it max be presented hy a 
person dulj authorised. 42 C. 19, 32 C. 469. 

2. It 18 competent for a Magtstr.aie to receive and t.ake action on a complaint receired 
hy post. He rr.i) call upon the couipliinant to appe.ar before him on a date fixed 
for examination on oath. 1^00 A. \V. S. 189. 1929 S. 132. 

24*A. privilege attaching to — . 

For a defamatorj statement m a complaint, the complainant will he protected only if the 
statement xxas made in good faith. 48 C. 3S8, 49 M. 798, 47 B. 15, 1914 M, 382. 

25. Revival of.— ' .See Rcriv.al — 2. 

26. Stamp on“ 

1. No stamp IS necessarj m ease of complaint of cosmrable ofTencr 1873 Rat. 70, 
Court-fees Act 1870. Sch II, Art. I (/»). 

2. Complaints In public servants. Municipal officers or servant of Railw.ax are exempt. 

1 Cr. L. J. 193. 16 M. 423. 

27. Withdrawal of. — See Withdraxxal — 5. 

28. Who can make. 

1. The complainant need not be eye witness of everything m the complaint. 1931 
M. W. N. 1316. 

2. If a general law IS broken, every person can set the law in motion. 13 B. 600, 21 
B. 536. 41 C. 1013, 20 C. 481, IH A. 465. 1933 L. 884, 54 B. 146, 63 I. C. 464, 1929 

L. 210, 1929 C 639, 41 C 1013, 1924 L. 286, 8 Cr L. J. 213, 7 Cr. L. J. 342, .52 

M. 79-1923 M. 1235, 1928 L. 510=9 L 678, 53 C. 606. But sea 24 P. R. 1869, 
where master was held not to be competent to lodge a complaint for an assault upon 
his serxant. 

3. It is not necessary that the person making the complaint should has-e personal know- 
ledge of theoTence. 1921 C. 561=61 I. C, 839 = 25 C. W. N. 357, 13 B. 600, 1931 

N. 98, 1920 P. 163 

4. There is nothing m the definition of complaint which requires it to be made by an 
aggrieved party or only in non-cognianble cases. 1930 A. 820, 18 A. 465. 

5. A Police O.Ticer’s report is not a complaint within S. 199, Cr. P. C., and a conviction 
under S. 498, 1. P. C., xvithout the complaint of the husband is illegal. 32 P. R. 1910 Cr. 
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Compiaitit — {concld.) s 

6. The fact that complainant is a seri-'ant of the Afajislratc n-ih not fJeprive the Magis- 
trate of l)}s junscJiction to receive complain!. 9 B. 175. 

An nlicn enemy who rc^ules in the country b>* licence of the kinff cancomplain against 
crimes directed against his person or property. 1919 M. 851. 

8. A convicted person can make complaint. 21 S. W. K. 13. 

9. A Magistrate can make .a comphint ns a common informer. 1933 L. 884, 9 L. 678. 

10. Where Ic.are of Court is necessary to make a complaint on behalf of another, proceed- 
ings arc illegal even if no objection is t.aken in the trial court, 1935 O. 6. 

29. Who cannot make — . 


1. A complaint under S3. 196 to 199, Cr. 1'. C. (for adultery, bigamy, enticing a^iay 
married woman, defamation, etc.) must be m.adc only bv the persons specified therein. 
13 B. 600, 1921 C. 627, 14 Cr. L. }. 409. 

2. A complaint in respect of offences specified in clause {b) and (c) of S. 195, sub-section 
(1), Cr. P. C., can be made onlv bv a court. 38 B. 642, 13 P. R. 1915 Cr., 19 P. R. 
1917 Cr. 


3. A complaint in respect of offences specified in S. 19S, sab-sectioa (1), Cl. (a) can only 

beimade by a public .servant. Sec S. 195, Cr. P. C. 

4. A complaint under n Special or Loc.il Lan* can be made fay persons specified in the 
statute. 46 A. 158, 1932 A. 187, 1932 B. 256, 3922 L. 220, 17 Cr. L. J. 242, 1928 
M. 969, 1928 L. 27«8 L.613, 1930 N. 33. 


5. Complaint bv unauthorized persons under the Opium Act or Abksri Acts is not 
competent. 1929 M, 60+«52 M. 613, 1018 C. 50, 2916 L. 295. 

6. A complaint under Cantonment ;\ct bv .an unauthorized person is bad in hn'. 

1933 L. 590. 

7. A complaint under Stamp Act by an onauthorired person is not competent. 

1927 N. 202. 

8. Similarly a complaint under Arms Act. 9 C. P. L. R. Cr. 26, 27 C. 692. 

9. Similarly a complaint under S. 21, Cattle Trespass Act. 5 Bom. L. R. 205. 

10, Steikriy under Municpal Act. 193] B. J4]. I9J9 A. 125, 20 C. 448, 9 Cr. L.J. 
449, 3 P. R. 1S92, 6 P. R. 1916 Cr., 4 L. B. B, 44, B L. 613 = 1928 L. 27. 


30 Wronjg heading of officer. 

1. It is the substance of the complaint and not the heading that is to be regarded. 
14 Cr. L. J. 425, 40 A. 41, 

A complaint to the Collector .and District Magistrate is proper. 40 A. 41, 

A complaint addressed to the Collector is good in law. H Cr. L. }. 425. 

A complaint to the Depnt> Commissioner is valid. 8 P. R. 1884. 

A complaint to the Assistant Collector is legal. 26 B. 193. 

A complaint to the Lieutenant-Gox'ernor is valid. 11 Cr. L. J. 596. 

31. When Magistrate has no jurisdiction. 5. 301, Cr. P. C. ^ 

1. When a Magistrate finds that he IS not competent to take ^^gg^nted 

complaint made in writing to him, he shall iq^d P.40'5, 

to the proper court, with an endorsement to that eiTect. 45 . • « 

4 Cr. L.J. 213. 

2. He should not examine the complainant. 28 A. 268. 

3. Where a Magistrate received the complaint in one 
himself in the other capacity, there is nothing illegal. 1930 N. i. 

COMPOUNDING OF OFFENCES. 5. 545, Cr. P, C. 

1 . After withdrawal cf case by District Magistrate under S. 435. 


2 . 

3. 

4. 

5. 

6 . 


ty and transferred st 


Where a Dis-tnc t Magistrate has called for record under S. 455, Cr. P. ^ composition 
transfer it, the Magistrate s jorisdiction is suspended and 
and acquit accused. 49 B. 555 — 1923 B. ^7**^ Cr. L. J. 996. 
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Coiufyointdittg p / offences — {could.) 

2. Agent— compounding by — . 

1. Cnurt can acquit accused on the representation of an ayent who had filed complaint 
oil another's behalf, that he desires to compound the ofTence, without enquiring into 
agent's authority to compound. 19d4 A. 778=83 I. C. 658=26 Cr. L. J. 98. 

2. Wliere a person started proceedings under S. 498, I. P. C, as agent for the husband, 
lie cannot compound the offence on behalf of the husband. 24 Cr. L. J. 120. 

3. .V complaint was filed by wife for cheating her husband and compounded by her. 
bubsequently husband filed another complaint for cheating Held, the previous 
composition was invalid as not having been arrived at with the husband who was 
an-aggrieved party. 51 11. 512= 1927 C 410, 21 C. 103, 37 B. 369. 

4. A compounded a complaint filed bj Ins wife of grievous hurt without obtaining her 
signature on the application of compromise on the other party's passing a document 
that she can stay rent free in a house for lifetime Held, that the consideration is 
not illegal and the agreement was not void merely for want of signature of the wife. 
52 B. 693 = 1928 B. 305 = 112 1. C. 459, 37 A. 419 and 37 M. 385 Dist. 

3. Aggrieved party — who can'eompound — . 

1. Any person may set the criminal law in motion but it is only the person specified in 

S. 345 who Can compound the offence. 51 B. 512= 1927 B. 410. 

2. Where the person, who is hurt, is dead, the case under S. 325 cannot be compounded 
by the widow. 37 A. 419, (1892) 2 Weir 418, 37 M. 385, 31 A. 606, 18 Cr. L. J. 729. 

3. Where hurt was caused to three persons, one of whom died, the remaining two can- 
not lawfully compound the offence as regards the dece.ised. 31 A. 606. 

4. Only person who can compound a case under S 498, I. P. C. is the husband of the 
woman. 1922 L. 177=69 I. C. 370, 1924 L. 330^24 Cr. L. J. 780. 

5. Where there are several complaints, one complainant can compound the offence 
committed against himself but not the offence committed against others. 27 C. W. 
N. 168, 1923 C. 168 = 73 I. C. 322. 

6. The offence of defamation can be compounded by the person defamed and not by a 
person aggrieved by the defamation. 25 B. 151. 

7. Where a charge of defamation for imputing unchastity to a woman is instituted on 
the complaint of the husband, the husband cannot compound the offence. 14 M. 371. 

8. .\lthough a complaint under S 498, 1. P. C. is m.nde by a person having the care of 
woman during her husband’s absence under S. 199, still such person cannot com- 
pound the offence and the composition is illegal. -1 L. L. J. 488, 5 L. L. J. 183, 24 
Cr. L. J. 120. 

9. A charge of criminal trespass can be compounded by the person who is in actual 
Dossession of the property trespassed upon 22 C. 123, 1924 M. 40. 

10. A minor cannot compound an offence. 17 P. R. 1891 ; but under sub-section (4), it 
can be compounded with the permission of court by his guardian. 1929 N. 278. 

11. Offence under S. 432 can be compounded by person restrained. 49 A. 484. 

12 Where a person sends another man to Court to represent him in filing a com- 
plaint, the Court is justified m accepting the latter’s statement. 1924 A. 778. 
See 24 Cr. L. J. 120. 

4. Arbitration. See Arbitration — I. 

5. Award of compensation on — . 

1. Withdrawal of a case is no bar to aivard of compensation under S. 250. 24 P. R. 

1883 Cr., 30 P. R. 1910 Cr. 

2. Compensation is not awardable, where accused is acquitted on offence being com- 
pounded. 19 P. R. 1888 Cr. 

6. Composition with some accused. 

1. Compounding of an offence with two of the accused does not in law have the effect of 
acquittal of the remaining accused and does not stand in the way of their conviction. 

1 L. 169=121 P.L. R. 1920=56 1. C. 229, 7 L. 344=1926 L. 424 = 94 I. C. 
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1921 A. 35=61 l.C. 209,41 Jl. 323, 45 B. 345=50 t c BO 

S m Si4’''c W V P 3«=6Vi.C.59| 

il .\ 1 , (|04, , C. W . N. 17G. The corilrari- view is m longer it good law, 

2. Where 111 11 ioini romplaint rchling lo ilistinct .and inilcpcnd.-nt trMsxthns, rliere is 
compoMtioii with n-epecl tonne tranwetion, il does not niiiount to acquittal with 
rcfcrcncf to ihe c^^y.^fc commiUccI jn the other tr.uisoction. 1930 i\. 92=1930 A 
L. J. 85 = 30 Cr. J. 1 149. 


3. It js open to the coinphtnant to compound the ense with some nnd to proceed with 
the ease n^inst the rest. 22 Bam. L. K. 1221, 41 M. 323, 84 J. C. 62. 1933 C 
552, 1926 C. 795 Dist. 


7. Compounding in appeal or Revision. S. 345 {5.A), Cr. P. C. 

1. T he composition of offence IS permissible only up to the time of judgment and not 
after. An appcHate Court is not hound to recognize a composition entered into by 
parties. 53 1. C. 623 « 20 Cr. L. J. 823, 


2. The High Court maj’ allow* an offence under S. 498, 1. P. C., to be compounded in 
Tension. 24 Cr. L. J. 590, 73 I. C. 33-} = 1924 O. 260. 46 A. 91, 39 Jf. 604, 67 P. 
L. R, 1904. Coni. 42 A. 474, 35 P. R. 3918 Cr. 


3. Where the olfence is compoundable with the permission of the Court and the 
Jlagistrate refuses to allow composition and does not rightly exercise discretion, the • 
High Court can allow it in Revision. 1929 P. 512«31 Cr. L. J. 607. 


4. Composition IS allowed in appeal with the {lermission of appellate Court. 37 A. 127, 

52 0.347, 55 C. 1190,^1920 245. See 1934 S. 122. 

5. When an accused ^Yas acquitted under S. 147 and conricted under S, 325, the com- 
promise can be effected m the appellate Court. 1929 C. 95. 

6. The Chief Court sitting as Court of Revision has no power of allowing composition 
of an offence. 35 P. R. 1918 Cr., 29 M. L. J. 521. Co«#. 32 A. 353, 43 C. 3143. 


7. High Court will allow' composition m revision if parties are near relations, even 

when lower Court refused permission. 3934 L. 317 Ct. 1-. ]. 579. 

8. Compromise after hearing appeal is too J.ite and does not come under S. 345. 
Accused was released under S. 562, Cr. R C. 1933 A. 434** 34 Cr. L. J. 925. 

9. Where accused was conneted of non-compoundable offence but the appellate C^urt 
considers that he should be convicted of compoundable offence, he should be given 
opportunity to compound the offence if he can. before being convicted of the same. 
3 Oudh Cases 314. If this opportunity was not allowed High Court allowed ui 
revision. 11 Cr. I>. J. 496. 

10. S.435 (5-A) empowers High Court to allow- compounding offence in revision. 46 
A. 491, 1930 L. 272, 1929 P. 512, 3929 N. 278, 55 C. 1190, 1934 S. 122. 

11. Where all the circumstances were not considered. High Courr set aside the com 
promise in revision. 15 Cr. L. J. 553. 

ll^. Where an order of acquittal has been passed on invalid composition, it may be set 
aside m revision. 24 Cr. L. J. 120=71 I, C. 2+8. 


•8. Compounding before trial. 

1. Compounding of offence under S- 498 before Police is competent, 22 P. L* P* 

2. An offence of wrongful restraint is compoundable by the person 

not necessary that a composition should be amved at after a complaint 
Court. 49 A. +84=1927 A. 375**28 Cr. L. J. 495, 41 M. 6B5. 

3. Where one party to a compromise resiles from it, in^^I+'cr! L. 

concerning the factum of compromise. 39 M. 9+6, 41 M. 68j», ^^31 L. 

J. 292. If no inquiry is held, mder is bad in law'. i93« b. / «= jo t.r, i>. j* 

4. Composition of compoundable offence out of court operates as a by to 

4 1 C. 14. 39 M. 946, 22 P. L. R. 1910. 14 Cr. L. J. 292, 41 M. 6S5, 49 A. 4Sf. ^ ^ 

.5. Offences which can only be compounded with the permission of 655 

compounded before the criminal proceedings arc instituted in r , 400 

and the junsdictjon of court to try the case is unaffected. 192S L. 2j^'~ ' ’ 
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41 M. 685. 

9. Compounding — what is. Sec — 17. 

Giving accused a document sa}jng “ I withdraw case against the accused " is compound- 
ing the case. 45 A. 145=1923 A. 474 = 24 Cr. L. J, /58. 

10. Difference between withdrawal and compromise. See Withdr.xwal — 4. 

11. Duty of Court — permission. 

1. W'hen deed of composition IS filed by the parties, the Magistrate should at once 
acquit the accused and not adjourn the case. 52 A. 254= 1930 A. 409, 29 I*. H. 
1914, 45 A. 145, 1931 L. 402(1)= 133 1. C. 448, 1921 P. 290. 

2. Determination whether or not offence IS conipound.abIe depends on offence directly 
charged in complaint and not that which might hare spelled out of the complaint. 
125 I. C. 385= 1930 O. 196, 20 C. \V. N. 946. 89 I. C. 900. 

3. Before composition is allowed, the Court must be satisfied that it is legal and valid in 
law. 122 1. C. 118=1929 B. 375 = 31 Cr. L. J. 353. 

4. If the accused denies that the ca'ie has been compounded the Magistrate must 
inquire into it. 1932 S. 7=135 I. C. 271 = 33 Cr. L. J. 109. 

5. When parties amicabh arrive at a composition at an earh stage and the offence is 
not .so serious Court should not refuse permission. 65 I. C. 437=1^22 L. 138. 

6. The Magistr.ite has to exercise his own discretion whether a compromise is to he 
allowed or not. He cannot refer the case to the District Magistrate. 1930 L. 272, 

' 1932 M, W. K. I0S8. 1935 L. 220. 1926 C. 590, 1922 I,. 138. 

7. In case governed bj S. 345 (2), the permission of Court is essential for rompromise. 
Without such permission the compromise IS of no legal cfiect. 9 L. 400=1928 L. 
232=29 Cr. L. J. 583, 93 P. L. K. 1909, 4l M. 685, 39 M, 946 Dist. 

8. When the Magistrate declined to grant permission, High Court granted it. as it was 
sought at ail earlv stage. 89 I. C. 385 = 1925 P. 583 = 26 Cr. L. J. 1345. 

9. If an accused person pleads composition out of Court, the Court must enquire into 
It and if proved, it bars the jurishciion of the M igistr.ate. 41 C. I4, 41 M. 683. 

10. If .1 partj resiles from a composition, ('ouri imi<t enquire into the matter. 41 M. 685. 

11 Magistrate IS not bound to entert.iin .apnlic.ition at .i late stage. v\hensotm*of 

the offences arc not compoun<l.ahle l“29 It. 375 122 I. C. IIS, If, B. I. K. 939, 

17 C \\. N 94\ N23 A. 474 . l'»22 1.. 138 I»iM. 

12 \ M.igistr.ite before wlioiii «..ise is pending r.annot make refereiKe t> .uuufirr Court 
for instructi.ins w liether to .accept tlie compromise or not J‘'35 J.. 22''”35 Ct 
1..}. 1372= 131 1. C 532. 

13 \\ lien p.irties are near relatives, permission to c«,nii>otin(l an offt-nre umirr S. 324 
^l 1 nuld l)e allowed. I‘v34 L, 317 (1), J'^22 4' 1**1. 192^ N. 27e. 

14. In allowing cotnprnniise. a M.agistrate inav tinpos- .a conditin'i .as to pavnienl of 
some lOinpensation to the injured person. l‘*22 I-. 13>~23Cr. I.. J. ,**5. 

15. Mere fact that o cotiipmimse js filed in Court is no ground for the rnliitt'oi of 
sentence 12 Cr L J. 243. 

12. Effect of- 

1. Where parties put in an agreement signed bv iKjth parties, ilir Mi/MTtle f-a* m 
piwer tocall for further cvidenie. 1*» B-am I*. Iv. o3y-”l*> Cr I.. J. 8'. 

2. (‘ompo'-iuon out of Court has the r.ffrrt of larring pro-ecution. 41 C. 14. 

3. A MacKlrate c.aunot refuse a cnmjiosition m a ronipoundabV ca«e. 30 p. I;. |f<l0 
(!r. But the M.agi«lraie must make up his mind that naj\ a co*- jounda*2- 

has l>ern prove»l ( l8‘'4 ) Ival. ( I** C. I*. I.. J{. 17''. 

4. In a compoundahle case, tfie Court becomes fum'/M* o6i.-io after com'v^* 'iv” 11’’ 
I. C. 562 = 2* Cr 1.. J. 105^. 1921 P. **1^22 Cr. L. j. 675. 

\\ hen c.a<e IS co'-p'und.al'!e with the f»-rir'*« on cf the Court, tl* co'- •v.s'tioa d^s 
not ire.an hus'iirg HI' l! e flatter. I9A* 1*. 5I2=* 124 I. C. 95. 


5 . 
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6. Once « complainant cannot be permitted to mthdraw 

from It, 5„ A, *,51 = 1930 A, 4r9, 1925 L. 159=23 Cr, 1.. }. gfO, 1921 C, 403. 

7. After the petition of rompromice wat filed, the Court ordered the parties to 

appear on the ne\t date ns the m>«r/ JwrI not yet hcM «p. /fe/d. tint after the order 
became the fititcltn officio. 63 1. C.6U = 

1921 P. 290 = 22 Cr. L, J. 675. 

S- Thc^composition cfTccicd in .a conipicte bar to a ciViI suit for damages. 6 S. 


9. A composition ha«J the efiect of acqiiittil .and not rt discharge, ft is a complete bar 
to prosecution of the accused for the same oflenec. 22 P. L. K 19{0 4I M 323 
1924 A. 77S, 21 C. 103, 14 Cr. L. J. 292, 3934 L. 337, 

10. "1 be compounding of .an ongin.al charge is not a conclusive answer ton charge made 

against the complainant under S. 211, I. V. C. U C. 79, 19 P. R. 1888. 

11, Once an accused is charged for compound.ab}e offence and a compromise petition is 

prc.sented. Court has no poncr to alter the charge. 29 P. R. 1914 Cr. 

13. . In a case under S, 498, I. P. C, Sec Knticing away married wotnan'~~7. 

14. Of non-compoundabic offences. Ss. 213*214, I. P. C. See Gift to screen offences 

from legal punishment — 1. 

1. The offence of noting cannot be compounded. 11 P. R. 1907 Cr.=6 Cr. L. J. 336. 

2. It IS .against public policy to compound or withdraw a non-corapoundabJe offence. 
53 C. 51. 40 C. 1 13, 1929 A. 456, 22 C. W. N. 172 in) 1914 O. 278, 23 B. 326. 

3. Withdrawal from prosecution in a non-compound.tble case has not the effect of 
acquittal. 1 13. 64. 

4. Agreement entered into between complainant and accused for the refund ol money 

embezzled WAS not allowed to be pleaded as b.ir to prosecution. (1886) 1 Weir 
462, (1883) 1 Weir 465. 

5. To determine wJiether an offence is compoundable or not. the offence charged in the 
comphimt and also by the Court must be considered. 1930 O. J96, 3929 A. 456. 

6. Facts eMSting at the date of application should be considered. 1925 N. 395®®26 Cr. 
L.J. 142S. 

7. When once the process is issued in a non-compaundable case, Court must require the 
complainant to carry his prosecution to the end. 3 A. 233, 1927 R. 174. 

3 5. Parties — relatives. 

Where parties are near relatives (first cousin's) it is expedient in the interest of justice 
to allow' Composition of an offence under S. 324. If the low’cr Court P® ' 

mission, High Court can allow' it m revision. 1934 I*. 317 (1)~35 Cr. C. J. S/' ■ 

16, Stage of ^ 

1. A compoundable offence can be compounded at any time before passing o i ^ 

sentence, 112 I. C. 562=29 Cr* L. ]. 1058, +5 C. 816. 

2. The fact that the prosecution evidence (S closed and charge is framed is no bar to 
the composition of an offence, 29 Cr. L. J. 1058=112 I. C. 562. 

3. An offence of wrongful restraint is compoundable by the person 

not necessary that a composition should be arrived at after a complaint 
filed in Court. 49 A. 484 = 1927 A. 375=101 I. C. 673. 

4. Compromise c.an be effected in .^ppea/, 55 C. 1190=1929 C, 96. ^ 

5. Compromise can be permitted in Revision bj' High Court. 46 A. 91, 39 M. 

17, What amounts to. — See Arbitration. . , 

1. A composition IS an arr.ingenient or setUemenl of differences between the i I 

party and the accused. 45 B. 346=1021 13. 166. 

3. Mere permission to withdraw the case is not compounding. 4 Bom. 

51 D. 512. 't future 

3, .Vn mcompJete arrangement or mere arrangement to settle their dispute i 
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ns the result of some action by one of them is not compounding. 41 M. 6S5, 
1925 Rl. 1211. • 

4. If parlies refer their dispute to arbitration and an-ard is given it amounts to compo- 
sition. 1925 M. 1211 = 26 Cr. L. J. 1594, 1926 C. 266=26 Cr. L. J. 1584. 

5. If both parties once resile from their arrangement, accused cannot plead composition 
afterwards. 22 C. W. N. 172 («). 

6. Agreement to be bound by the evidence on oath of a certain witness is not enforceable 
in criminal law. 13 B. 389. 

7. Monetary consideration is not necessary. It may be e%'en apology. 5 L. 239, 21 C. 
103, 39 M. 946. It rna\ be without consideration. 9 P. R. 1896 Cr., 10 Cr. L. J. 
228, 45 A. 145=1923 A. 474. 

8. Compromise must be w ith the free will of parties. 21 C. 103. 

18. Withdrawal of compromise petition — 

1. When the parties have filed a petition of compromise they cannot afterwards be 
allowed to withdraw it. 39 M. 94b, 41 M, 685. 3 C. W. N. 322, 52 A. 254. 

2. A composition arrived at is complete as soon as it is made, and the accu<!ed is 
entitled to acquittal ei'en though one of the parties later on resiles from it. 33 C. 
L. J. 226, 1921 C. 403, 14 Cr. L. J. 458 = 20 I. C. 618. 

3. If parties compromised before the Loral Commissioner making inquiry under S. 202 
hut resiled before the Magistrate, accused c.innot afterwards plead compromise. 22 
C. W. N. 172 («). 

19. Who can can compound. Se«; — 3. 

COMPROMISE. See Compounding of offences. 

COMPULSION— S. 94, I. P. C. See Threat. 

1. Accused helped to remove the dead bod> from his master’s house who threatened 
to kill him if help was refused, the accused is guiltv under S. 201 but is protected 
by S.94, I. P. C. 47 A. 306=86 I. C. 152=1925 A. 315 = 26 Cr. L. J. 876. 

2. Compulsion bj threats of instant death is good defence except for murder and 
offences against the state. Murder in the above does not include abetment there* 
of. 52 C. 112=1924 C. 1031 = 26 Cr. L. J. 11, 1912 M. W. N. 1108. 

3. .‘\ccu8ed admitted haring perjured themselves to incnmin.ite a person of murder, 
because thev had been so tutored bv the Police, the defence was rejected ns the> 
were under no compulsion to make the statements which would have had the effect 
of sending an innocent man to gallows. 10 W. R. 48. 

4. Accused pleaded that tliev gave bribe to the ckissers of revenue sur\-e% who threatened 
to raise the assessment, cut down hedges and to erect new boundars marks. Held, 
tliei were guiltj as being .accomplices. H B. 115(131). 

5. A Police man is no more justified in torturing a man to death simply because he had 
been ordered to do so bj his superior, than a robber can justifj, his act on the plea 
that he had to obey his fellow confederates. 20 B. 215, 20 B. 394. 

6. A person who by threats of death IS induced to do an act in order to facilitate tlie 
commission of murder cannot be protected by S. 94 w hich does not applv to cases of 
murder. He is an accomplice. 19 I. C. 207 = 14 Cr. L. J. 207. 

7. Compulsion is no defence in British India to a charge under S. 121, I. P. C. 
bR. 404 = 1931 R. 235=1931 Cr. C. 875. 

8. If accused TOluntanli subjected himself to threats he cannot avail of S. 94. 

1933 R. 204. 

CONCEALING AN ABDUCTED PERSON. S. 363, 1. P. C. 

1. Essentials and Evidence. 

1. A person who kidnaps and then wrongfullj confines or conceals the person kidnapped 

secretlv IS not liable under S. 368. though he ma\ be guiltv under S. 365 10'’6 O. 

560 = 227 Cr. L. J. 1200, (1886), 6 W. R. 17, Cr.’ 

2. Where a coolie girl, who was helping her mother by working was asked by a woman 
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to accompany her after promisln^f to p.rc her ^^ork she accomMnic^ her to her 
ion*;c and wa^ detained the whole day. Aec«<!cd took her nua\ at mpht to a solitary 

return to her house. Held, that the arcused nn«: f.'mUv ninkr S. 368 .aarPthe 
procuress under 3ft3. 6 Mom. L. R. 785. 


Where A on some pictcvt took nwav a ptrl nf J | 
her to hts relation ll Jl kept her for .a month. 

A was gudtv under S. 3r»3 and \\ imder S. 36'<. 


years and sold her to C, who took 
C died durmp the trial. Held, that 
7 \V, K.jfi. 


I o constitute offenre uniler S. 36S, u must he prove;} iJi.al the .accused concealed or 
kept the pir} in wrongful confmrmcnt. L. 384-93 I. C. 1050. 


Wrongful confinement nnphes a withdrawal of that person from the actual ohserra- 
tionsof others hy rcmov.'il orolhcrnise. ft docs not inchide merely ehing false 
information .about such person. 10 P. U. It)74 Cr. 


If the girl IS not kept out of the sight of the people, there is nothing to suppose that 
the .acextsed is wrongfully cf>nee.ihng her. 5 N. W. P. H. C. H. 189 .and 133, 
15 C. P. i.. \X, 185. 


7. For wrongful conftnenient consent of minor girl is immaterial. 7 P. K. IS94 Cr. 

8. Intention or knowledge th.at the abducted minor pirl was to he forced to illict inter- 
course IS tlie gist of the ofTence. Cr. I... J. 584 « 1927 L. 727. 

9. Conveying .a kidnapped person from place to place falls under S, 36S. 13 

P. K. 1893 Cr. 


10. On each c^casion a woman is persuaded to iiuhilge m illicit intercourse she is 
“seduced,” consequently, although a woniaii has lost her chastity and become a 
prostitute she can be seduced again for the purpose of S. 3^?8. 3927 Sind I04*=99 
f. C. 98=^28 Cr. I., j. 60. 

11. Kidnapped chdd was left m the house of accused. lie sent information to the 

guardian. Held, he w.ns not guilty. 1933 392. 

12. It is a debatable point whether the ©nences under Ss. 366 and 36S form part of the 
same transaction. 1932 L. 517. 


2. Knowledge. 

1. If there »s ignorance of ah<Uiction on the part of a person concealing a minor girl, no 
offence under S. 368 is m.ide out. 19 P. P. 1867 Cr. 

2. The proper charge to jury w'ould be to place the direct evidence of knowledge first 
and then place the suspicious circumstances from which an inference of Knoale ge 

can be drawn. 1926 C. 226 — 87 I. C. 845= 26 Cr. L. ]. 1021. 

3. Knowledge means the facts which the accused himself observed or 

municated to him by persons whose rer.icity he has no reason to doubt, o U. i> • • 

1325=1932 0. 28 = 33 Cr. L. j. 275. 


3. Jurisdiction and Procedure. 

I. Wrongful confineraen! is Hie essence of Hus offence. -A person conTicted under S. 
368 or Its abetment cannot again be convicted on the same facts under .? - 

1864 \V. R. 21. 

A pMs.n nequilted under S. 368, nnis st.li be imWe for oficnt.ng or .obelment of 
big.'imy. 7 P. R. 189.-, 13 P. K. 190+ Cr. - 

3. An oETence under S. 368 is not triable exclusively by Sessions Judge. 1935 A. C “ 

■ 152 1. C. 550=36 Cr.L.J. 117. e . ■ j ,i 

4. If a person Is abducleii at B and ci>nce.aled at S, olTence under S. 368 can be tie 
both places. 1933 O. 45 = 3+ Cr- L. J. 620, 

CONCEALING AN OFFENDER. S. 212, I. P. C. See Harbonriug ofTendet—t. 

CONCEALING DESIGNS TO COMMIT AN OFFENCE. Ss. U8-n9.)20, 1. 1 . C. 

1. While a person intends to facilitate or loiorcing that he a ill be *“ ‘ 

cotnniission of an ofTence b> another, he is guilty. 1 liom. L.. n. 

2. The cvicealmeot mvist be the result of some conduct directed to that 
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tlifTrrrnt from nicro^ lus-^ivc non-di'^clo’jurc. Tlie mere tlent.il of c^iscfiicc of desicn 
i<; not concPAliticnt. 2S A. 302, 34 I’. K. ISS2, 14 \\ . K. (Cz.) 2. 

3. Tlir illrrot rnncc.ilmcnt In net nroini^tnn, under S. 120, I. 1*. C., Jins reference to 
the r\i«trnce of desTcn on the pnrt nf lliird persins to fnfiricnte c/idciirc. ] Ind. 

Ji.r. (). S. 105. 

CONCEALING OR DISHONEST REMOVAL OF PROPERTY. Ss. 421-424, 1.P.C. 

I. By iudgment debtor. 

1. \ judpmcnt-ilchtor rrniorint: standing crops attached in execution of a decree is 
puiltj under S. 424 and not of theft. 21 M. 151, 1 Bom. L. J{. 515, 8 M. L. J. 259. 

2. Concealment of propcrt\ h\ debtors or taking ana\ of property by otJiers to avoid 
its attachment if done \\itli a dishonest intention is an olfcnce under S, 424. 1930 3f, 
070 = 1930 M. \V. N. 347=31 Cr. L. J. 1086. 

3. Since a village court cannot attach crops nliicli are not moveable within the meaning 

ot S. 52 by virtue of M.ndras Gener.al Ckiuses .\ct and S. 22. I. P. C., there is no 
fraud m remoring such crops and S. 424 does not apply. 1930 M. 509 = 58 M. L. J. 
509= 127 1. C. 296 = 31 Cr. L. J. 1196. 

4. .\ccused’s crops were attached in execution of a decree against his uncle and he filed 
a case that the attachment was illegal. Held, the crops could not he considered to 
Jiavc been removed with the intention of causing wrongful loss to decree holder. 
1929 P. 520, 1921 L. 185. 

5. If attachment is illegal, conviction for dishonest removal of property attached is bad. 

192S ll. 285. 25 M. 729. 1933 A. 46=55 A. 119. 

6. If the provisions of O. 21, R. 44, are not complied with, the attachment is illegal and 
thereferc removal of crops by judgment-debtor is no offence under S. 424. 1934. 
711=35 Cr. L. J. 1307, 1931 A. 142. Com/. 1936 A. 364=37 Cr. L. J. 695. 

7. If the attachment is illegal the property does not pass from judgment-debtor to court. 

1931 A, 142, 1934 A. 711=35 Cr. L. J. 1307. 

8. Judgment-debtor is entitled to remove crops not validly attached. Mere removal does 

not prove dishonesty. 1936 Sind 20=37 Cr. L. J. 485, 22 M. ISl, 1930 M. 670, 1 
Horn. L. R. 515 and 1933 Sind 90 Piss. 

2. By Partner. 

\ partner removed partnership hooks at night and when questioned denied it, he was 
guilty under S. 424. (1873) 21 W. R. 10 Cr. 

3. By tenant. 

1. If a tenant removing the crops of a field which he holds under the bntai system 
acts dishonestly, he IS liable under S. 424 . 35 I. C. 4-1 = 1 P. L. J. 353, 40 I. C. 
335=18 Cr. L. J. 687, 38 M. 793, 2 L. L J. 99 = 22 Cr. L. J. 142. 

2. If rj’ots holding land on Varam tenure remove crops for the purpose of protecting 
them from injury or damage owing to delay or refusal on the part of zamindar to 
perform his part of division. It is not a dishonest removal. 26 M. 481. 

3. But in case of dishonest removal the ryot will be punished. 38 JI. 793, 26 M. 481. 

4. If a distraint IS made under the Rent Recoverv' .Act, for the arrears of rent and the 
property IS dishonestly removed, before convicting accused, It must be found that 
the distraint is legal. 25 M. 729. 

5. If a partner in cultivation {Bataidar) dishonestly removes a joint crop, with intent 
to appropriate it, in derogation of the right of his partner, he is guilty under S. 424. 
38 M. 793, 35 I. C. 491, 59 I. C. 654. 

4. Civil Nature. 

1. Removal during bona fide dispute of property is no oifence. 3 L. L. ]. 99 = 6 P. W. 
R. 1921 Cr. 

2. S. 424, Penal Code, IS sometimes abused and the civil rights are disposed of in the 
Criminal Courts. This should be checked as much as possible. 1 Weir 483. 

3. S. 424 must be strictly construed, otherwise it is likely to trench upon a number of 
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eases which are of eiri! nature. 25 I. C. 5U, 1914 ^f. W. N. 791, 

3. essentials and Evidence. 


1. Unless dishonesty is proved, the conviction under S. +2+ cannot be sustained, IM! 

L. 185 = 59 I. C. 554, 1921 P. 506. 

2. If a person claiming title to a properti' attached in execution of a decree against 
another, removes the same, the matter whether such propertj’ belonged to tfie 
accused or not has to be determined by Magistrate before deciding upon conviction. 
1930 A. 329=124 I. C. 716, 22 M. 151 Dist 

3. Removal of crops to avoid illegal distraint is no offence. 25 M. 729. 

4. S. 424 is intended to punish fraudulent debtors and accomplices and not persoas iiho 
claim as bars and deal with the property. 1924 Af. \\\ N. 791. 

5. S. 424 IS restricted to fraudulent concealment or remoral of property and not to 
wanton destruction, which is punishable under S. 425. S. 425 ilJ. {//). 

6 . S. 424 includes cases of fraudulent concealment of property wliether fraud be prac* 
tised on creditors or partners. 21 \V. R. 10. 

7. Landlord was entitled to nine annas of the value of all trees cut by tenant after sale. 
To avoid this payment accused cut some tree. Held guilty under S, 424. 57 I. C. 
278, 21 Cr. L. J. 609. 

8. If &o«o fide claim of right is raised accused siiould be acquitted. I P. L. T. 318. 

9. There must be evidence of the persons intended to be defrauded by the concealment. 
16 P. R. 1868. 

10. Attachment not is accordance with O. 21. R. 44, does not transfer possession to court. 
But attachment effected by court js presumed to be proper unless contrary is proved. 
1936 A. 364 « 37 Cr. L. J. 695. 

1 1. Person removing or concealing his crop to defraud creditors is guilty of offence e«n 
if property has not passed mto possession of court. 1936 A. 364®'37 Cr. L. J. o9>, 
1934 A. 711=35 Cr. L. J. 1307. 

6. Jurisdiction. 

1. The Presidency Towns Insolvancy Act does not lake away a Magistrates jiirisdlclion 
to tr> the insolvent under Ss. 421, 424, 6 R. 664 =» 1929 R. 14. 35 B. 63. 

2. The fact that the act can be equally dealt with under a loc.il .•\ct, does not l«H»t 
operation of S. 424. 57 1. C. 278. 

7. Procedure. 

If on complnint under S. 424, (he complainant and tl.e opposite party .are iomt pro- 
prietors of a property about winch a civil suit is pending, the Magistrate in, J 
charge the accused, altowing them to deposit Hie proportionate value ot trie c 
pUinant’s sli.are of property .and .allow them to retain cnstoi}} of ^ 513^ 

over to tlie complainant 00 his depositing the value of .accused s share. 1 

CONCEALMENT OF BIRTH, a 3IS. I. P. C. 


Definition. , . , 

Whoever by secretlv burying or othernise disposing of the de.ad ^ or 

whether such child die before or after or during its birth mtenlionalh cm 
endeavours, to conce.al the birth of such child Bhall be punished, h. 31»/ »• * 

Essentials and Evidence. 

I . W'here the b»nh took phace »n a hospit.aI and was .attended In (Ur!C H'' ’• 

»{ was known to third accused and there was no evidenre . 

there was no conce.alment of birth under b. 318. 1935 C. 39 P. .%• 

i A woman IS not I-iund to announce ilsat^he is going ^ %ar!!/s^CrtLntj! 
rhddJivess.heisqoiteathl’ertylo keep its existence secrect. w 

Imv af InJtit. J-.d. -i, P. w-lfaf 

J. Cci-HVJlmenl of birth snughl to !»■ checked cs tfiat VyTi'tT 43''- 

in Ignorance 0 / rhe hath of a child, 2 Cox C. tiled irt I >35 t-. ■* 

4. .\ J ant'.-fiu.-vrt-cet 0 / b fth to sofr-ref«.m d i.'i n*)? render 'i' 





Couccalmcut of Birth — {concld.) 

disposal innocent. 1 Mood C. C. 480. Cited in 1935 C. 489. 

- 5. Leaving a babj’ in a field to die of esposure, where the dead body was subsequently 
found, IS not secretly disposing of the dead body of a child. 10 Cot 448, cited in 
1935 C. 489. 

6. The offence under this section cannot be committed, unless the child has arrived at 
the stage of maturity, at the time of the birth, and that it might have been a living 
child. 4 M. H. C. .\pp. 33. 2 C. P. L. R. 153, 3 Cr. L. J. 432, 1 Bom. L. R. 155, 
1 Weir 333-334. 

CONCEALMENT OF FACT. See Cheating— 12. 

CONCOCTED EVIDENCE. See Evidence— 3. 

CONCUSSION. Sea Wound— 2. 

CONDUCT. S. 8, Evidence Act. 

1. After the commision of offence. 

1. If the accused goes to the spot after the occurrence and accompanies the dead body 
to the Morgue, his conduct is that of an innocent man, unless it is shown that he had 
no alternatue but to accompanj* it. 1935 C. 591 (594)=36 Cr. L. J. 1254. 

2. The conduct of accused person immediately after the commission of the crime is a 
relevant fact. He can lead evidence that at the very time he was accused he gave 
an explanation of his innocence. 1935 Smd 145 (165)= 1935 Cr. C. 753. 

3. The statement of an accused, although it maj amount to an admission m his favour, 
is relevant otherwise than an admission under S. 21, clause (ill) as negativing any 
inference that may be draivn against him as to his guilt in consequence of his 
alleged silence. 1935 Smd 145 (165). 

4. The conduct under S. 8 IS conduct which is directly and immediately influenced by 
a fact in issue or relevant fact and it does not include actions resulting from some 
intermediate cause, such as questions or suggestions by others. 7 A. 385. 

5. The conduct of a person having no part m crime and not called as a witness is not 
relevant fact under S. 8. 1935 N. 81. 

6. When joint acts of several persons are sought to be proved, in order to draw an 
inference from such conduct, evidence should be led wiih some degree of partial- 
larity with regard to each one of the persons concerned m the .act. 1935 C. 184 = 
1935 Cr. C. 241, 1932 B. 297 = 59 C. 1040 = 33 Cr. L. J. 546 and 6 A. 509. Hel. on. 

1-A. Confession by. See Confession— 7. 

2. Deception by — Sec Cheating — 19. 

3. During trial. 

1. Where an accused IS cle.arly guilty and inste.ad of throwing himself at the merej of 
the Court throws mud on rcspectahle witnesses, his conduct should be ronstilere^ by 
tlie M.-igistrate in awarding sentence. 1929 Smd 253 = 1929 Cr. C. 632. 

2. A thief imputing unchastity to complainant’s wife aggravates his ofTenee. 13 P. 

L. K. 1913. 

3. Presumption of innocence of accused is not affected bv the conduct of the accused m 
the trial, as to how he p!e.ads or fails to plead in the proceedings. The subsequent 
conduct or statement of accused m3> affect his credibility. 46 .\. 64= 1924 A. 229 »= 
25 Cr. L. J. 327. 

4. Evidence of. — 

1. It IS difiicuh to belie%e that a grown up girl would have submitted to l.^irg carried 
.alwut and raped without protesting especially when it appears that she was now and 
then left by berself. 1931 L. 401 = 32 P. R, 9S=U3 I. C. 560. 

2. .\ statement made b> the accused to the Police immediately after thry ^^ere seized 
esphining the circumstances which brought them to the scene of crime, wh^at 
variance with tliat made bv them lu Court, is adm'tsibJe as sf owing that conduct of 
accused was not that cf innocent persons. 1932 Sind 16 = 25 S L. H 391 
20 S. L. K. 74 = 1Q26 Smd 151 = 27 Cr. L. J. 456 Poll. 



Coulhic! — [couiiL) 

5 . Instances of rclcvnnl—. 


1 . 


2 . 

3. 

4. 


Ahscontiinff. See AhscomHnc. 

9 A. 52S, 1930 O. 32-t 126 I. C 

5935 Tcsh. 75. 


Cr. L.J.539, I3M.«6{432), 
6M, ■’ C, N. 81, 1934 A. 776=35 Cr. L. J. 919, 


Afril.itecl ilcmannoiir. 1923 M. 574 =26 Cr. I,. J. 840. 

Amnl.iling ilociimetil In support pim of .olibi. 13 M. 426 (432), 

<lo=umriit 10 6l in nitli one’s rfefcnce. 1934 L, 693= 

35 1% L. K. /38. 


5. Attempts to jijsr.ce t>y hribinp or tampenni? tlic officers of justice or hv 
preventmg the presene or procmjiig the absence of u'itnesses. b. S, ill (e) 
LvKJence 2 \ct, 


0. Being in possession of fruit of crime. 13 M. 426, S. 8, ill (*), B rfdence Act. 

7. Concealing 'or desfroj ing evidence. S. 8, ill, (<i and t) Evidence Act. 

8. Concealing one's identity or disguising one's person. 13 M. 426 (432). 

9. Delay in prosecuting. 14 B. L. I?. 386. See Delay. 

10. Fabricating false evidence. 13 M. 426. 

11. Feigning insanity. 3 \\\ R. Cr. 23 (24). 

12. Omission to make protestation of innocence wlien accused of an offence or when 
subjected to severe treatment. 22 C. 391. 

13. Payment of embezzled money to the person to wlioni it is due (not necessanlj 
evidence of guilt). 1930 O. 324=»126 1. C. 684. 

14. Pointing out places connected with the offence. Discovery. 

15. Pointing out stolen property. See Discovery. 

16. Production of instrument of crime. See Discoverj . 

17. Production of stolen property. Set? Discovery. 

18. Proof of innocence — Anything which tends to esplam the accused’s conduct and 
furnislies a notice other than guilty conscience is relevant under S. 9, Evidence Act. 
62 f. C. 545=' 22 Cr. L. J. 52. 

19. Terms and manner of making complaint to others. (Crying, etc). 1925 K. 74“ S- 

I. C. 142*= 25 Cr. L. J. 3214. 

20. The conduct of accused person immediately after the commission of crime is reler.ant 
fact. He can lead evidence that at the very tune he was accused he gave an evplan.a* 
tion of his innocence. 1935 Sind 145 (165)“ 1935 Cr. C. 753. 


6. 


Of Complainant — . 


1 . 


4. 


x\ person is seen running down a street in a nounded coodilion, naming bis ass-nilants 
and the circumstances under which injuries were inflicted. Held, whatever he 
and does may be proved as whole. 7 A. 383. 

Statement of ravished girl immediately after the rape, to xiitnesse.s who saw her 
crying and who asked her the reason thereof is admissible under S. 8, to cwowrate 
the girl under S. 157, Er. Act. 25 Cr. L. J. 1214“ 1925 N. 74, 1926 P. 58“2o 
Cr.L.J.1475. 4 L. L. J.491“1921 L. 258. 

If the agneved person does not make a complaint but onJi m.akes a statement h i 
not admissible under S. 8, as it does not explain or accQmp.ciJv .an* conduct. 
iir (y) and (k). 


A person who w.as robbed m.ade a statement to CJiatikidar or P.ancii. Held, 
admissible under S. 8 as p.art of the res gesfite. 6 I. /+7-J9-5 1. n>- 


= 29 


5. 

Ck 


The cotnplaint should be made soon after. A complaint made 8 da>s after the 
occnrrence was held adratssiblo whilo one made three weeks after nas fejected. 

P/fipvoM 7ih lid. 11 J, R. V. HedsesS Cr. Apjt.R. '2S2. 

If s r.tvished girl onlv ansners <7uestions it is not a roniplaint. 1926 P. 58 69 I. C. 
1043. 1^30 L. 84 = 120 I. C. 539. See 17 X. I.. K. 1S9. 



lovdtict ““( cofitci.) 

7. Makinir a complaint under S. 8 should be treated as cridence of the facts stated, and 
are tuerclv cridence of non-consent and of the consistency of tlie conduct of the 
conioUinant with the store tv-jld m the witness box. 1931 233 = 131 I. C. 456 ; 

1925 N. 74=25 Cr. L. J. 1214,43 I. C. 443. 

S. Wlicrc the complaint is covered by S. S, the complaint may be proved even though 
the complainant has in the meantime died or cannot be found. 1923 1*. 162 = 6 P, 
747 = 29 Cr. L. J. 106. 

7, Of Prosecutrix in rope case — . See R.ape 
B. Person whose conduct is relevant. 

1. A person against nhnm an offence is committed, is not a part} in a case cognizance 
of which IS taken on Police report, but the conduct of .such person is relevant under 
S. 8 as he IS a " person an ofTence against whom is the subject of any prcceedings.” 
7 A. 385. 

2. A letter written h> a relation of the accused, referring to an attempt to raise money 
to buy off the prosecution, is inadmissible against the accused, and cannot be used 
as admission against him, unless it is shown that it was ^\rltte^ with his knowledge 
and authority. 1925 A. 405 (40S.409) = 26 Cr. L.J. 881=86 1. C. 817. 

3. S. 8 does not applj to the conduct of a witness. What a witness states at the time 
of the occurrence in respect of an occurrence itself is res gestere under S. 6. But 
a statement with regard to an event which took place a >ear ago would not be part 
of res gestae. 1926 C. 139 (145) = 53 C. 372. 

4. The conduct of a person who is neither party nor witness is entirch irrelevant. 

17 N. L. J. 274. 

5. The conduct of complainant is relevant. 1925 K. 74 — 25 Cr. L. J. 1214, 30 I. C. 292. 

6. The fact that compbinant at first said that certain persons were the real culprits, is 
relevant. 25 P. W. R. 1910 Cr. 

9. Previous. 

1. Prosecution cannot lead evidence that the accused has been guilty of criminal acts 
other than those covered bj indictment, tending to show therebv that the accused 
IS a person likelj from his criminal conduct or character toha\e committed the 
crime. 97 I. C. 1041 = 1927 Smd 28 = 27 Cr. L. J. 1217. 

2. Evidence of previous or subsequent defalcations whether thej are subject matter 
of the charge or not is admissible to p^o^e guilty intent and also to anticipate 
the defenr'C of llie non-existence of sucb intent. 1927 S. 28 = 27 Cr. L. J. 1217. 

3. In a trial for murder, evidence was given that on a previous occasion accused 
conspired together, murdered a person and implic.ated their enemies. Held, the 
evidence is not admissible under S. 8, S. 9, S. 14, or S. 54, Evidence Act. But 
it can be admitted to explain the conduct of falsely implicated persons in absconding. 
22 Bom. L. R. 12?4. 

4. The fact that the complainant at first said that a certain person was the real culprit 
IS relevant. 25 P. W. R. 1910 Cr. = n Cr. L. J. 425.' 

5. A Judge cannot take judicial notice of the previous conduct of the accused and 
import his personal knowledge about it m the case. 1931 S. 127 38 C 153 
36 M. 168. 

6. Preparations and previous attempts to commit the offence are admissible as 
previous conduct. S. 8, ill. (c) and ill. (<f). Evidence Act. 

10. Production of stolen properly. 

Fact of production of share of stolen property is admissible as conduct under S, 8. 193'’ 

B. 286, 14 B. 260 Rel. cn. 11 B. H. C. R. 242 and 1930 B. 244 Ref. 

1 1. Recovery of document from accused’s possession. 

1. A document becomes evidence when it is written by or is in the possession of the 
person against whom it is sought to be proved, or when it becomes admissible 

under S. 10 as the act or writing of a co-conspirator. 16 I. C. 257. 

2. The fact of possession of a document is rele\-aQt under S. 8, Evidence Act. In 
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Cofufin’t‘~'(vonfif.) 

!^»ch isnffVimLW nm ^Aronthrc n» • .• » 

a*: rt piece of cviilrnrr /mint) in nccu^cJV po^ci^lon 'n 77--:%) 

12. Signs and GcsticuInUon ns- J, 3.„ 

o " "* •■' ''''■’f n'tsoii nir nol ai(mi';<iMc ai coaducl. 5 0 C ’i' 

13. Silence as— S. 8, ill, tg). Ilvitlfnce ,\ct. 

,1 L '■■''■ "" »=. -i. '■■I. !!•') Ill ncMIivinp eav 

Siil5'™„’d m UMr"'"'' 

2. Silence lines not amnunt to admission unless l|,e occ.asion is sucli ll.,it a contra- 
<ticimn or CTpJ.m.it>on rmy Tt.iv>nMy he expected. :’.S K. 479, 2 Q. H. S34. 

3. If the injured person nnmrcl the prisoner ns his .nssnihnt to n third person in (he 
presence of the prisoner, and the prironer did no( denv (Ut he had done the act 
coniplasne<i. the st.-iteinem wns adnussihlc under S. S. 10 C. 302. See J2 1. C. 87. 

14. Statements affecting— 

1. StsOtcoienl-s ni.ide to n party, or »n liis presence and hearinp, uh/ch affect his conduct 
IS rcJevarit. Ss 8, K.spl. If, Kt'idcnce Act. 

2. i he statement m order to he admissible must affect the conduct of the p.arty» and 
the conduct « hicii is tlius atTccted mu’it itse/f he rc/ei-nnf. 20 Cr. L. J. 68h 

3. Police OfTiccr stated to the comphm.ant in tlic presence of accused that accured 
'\*as going to show various places connected mth the theft and thereupon he 
did show the piaces, it was held tlmt conduct of the accused n.as not affected by 
the statement of the Police ()/fiecr and w.as inndmisejbJe as cenfession as ro d 
corery «as made. 52 1. C. 60) =20 Cr. L. ). 68). Scr 332 I C. 473. 

15. Statements explaining or accompanying relevant'—, 

1. Supposing a person is seen running down a street m a -aounded condition at 
c.aihng out the name of his assa/Jant, .and the cireimjst,inees under uhich injuri' 
Were received, ffere what he says and does can be prax ed as a whole. 7 A. 383. 

2. Statements made by an accused at the tune of pointing out places connected uit 
the crime, are admissible and only those ports which are cssenti.i} ccmplemen' 
of acts done cr refused to be done. 3 B. 3 2, J933 .V. 136=34 Cr. L. J. 505. 

3. The statement and the act must be so blended together as to ferm a ivatt of 
thing observed by the witnesses. 1933 N. 336=34 Cr. L. J. 505=343 I. C. 17. 

4. If a statement does not e.vpfain or .accompany any rcicx-ant conduct, it is mad 
missible. 54 hi. 931, 45 1. C. 904- 

5. If a girl immediately after rape is seen by witnesses crying, and on faemg ash« 
says that she has been ravished, tlic st.itement is admissible as eNpIaimng me 
act ofenmg. 1925 N. 74 = 25 Cr.UJ. 1214-82 I. C. 142. See 4 L. L. J. 492 
= 2923 L. 258. 

16 . Statement of accused as— . See Statement to Police. ^ 

1. Though the statement of accused to the Police may be inadmissible under S. J&-» 

• . Cr. P. C., evidence of their conduct is admissible under S. S. 1932 iV. 3Ji. 

a. A statemenl made by accused immediately aftei they uere seized 

cireumstances wliicl. brouKi, them on the ^“7"“ ”” if ^'"sed 

at variance with that given in court, m order to show that the of ^a 

was not that of .an innocent person. 1932 Sinfi 10—25 b. K. 

« 27 Cr. L. J. 456 foil. 

17 . Subsequent. See Cheating — 39. 

1. The mere fact that an accused pointed out several places to ^ oi 

various incidents narrated by approver tiwfc place «s not admissibie as 

conduct and IS valueless in determining his guilt. 1929 1-. /94 = 5 * ' .* 

2. Different persons are difierentls* constituted and some though innocent deliberate > 



Coij(lnct—{coucld.) 

abscond ratbcr than face the trial, and some do other eaually fooli'sh things such 
as mahe a false admission of guilt or pay off the amount alleged to be stolen or 
emberrlcd in the vain hope that they may escape a criminal prosecution or get off 
avith a light punishment. Such sul)seqMent conduct cannot dispense witli the posi- 
tive proof of the guilt of accused. 1930 O. 324 = 31 Cr. L. J. lOSI. 

3. If the raped girl went to her relatives straight after the occurrence and complained 
on her own initiative .about the rape, her conduct has a direct bearing but if she only 
answered questions put to her, her statement would be hearsaj-. 1926 P. 58 = 89 
I. C. 1043 = 26 Cr. L. J. 1475. 

4. S. 8 does not render a statement by a woman raped admissible, when there is noth- 
ing to confirm or corroborate it. 1930 M. \V. N. 702. 

5. Tlie mere fact that the statement is made m .answ'cr to a question is not of itself 

sufTicient to make it inadmissible as a complaint. 1921 L. 258. 

6. Where a tender girl who w.as raped, made a statement just after the occurrence 

crying and weeping, it is admissible under S. 8, as explaining the act of crying and 
b> wav of corrolwration under S. 157. 1925 N- 74 = 25 Cr. 1.. J. 1214. 

7. The evidence of absconding is .admissible to show* the conduct of the accused, 
which implies that he is concerned in the crime. 22 Cr. L. J. 529. 

8. Where the accused after a murder was committeJ, was m a very agitated state of 
mind and made a statement which led to his being .asked to show the spot where 
the weapon was concealed. Held this evidence of conduct under S. 8 rendered 
highh probable the or.al evidence in the case. 1925 M. 574 = 26 Cr. L. J. 840. 

9. Where an accused was sent up before a Magistrate under S. 164, Cr. P. C., to have 
his confession recorded but made a statement. Held, the statement was admissible 
as evidence of conduct. 6 P. 747=1928 P. 162 = 29 Cr. L. J. 106. 

10. If an accused points out the spot where the stolen property is concealed, it amounts 
to conduct, proof of winch is admissible under S. 8, 35 I. C. 962. 

11. An informer's statement to the Police that he purchased opium from accused is 
not admissible, but finding of marked coins on the accused and opium on the 
informer are circumstances m the case, from which it may be inferred that the 
accused sold the opium. 12 Cr. L. J. 479=12 I. C. 87. 

12. Statement accomoaming conduct and explaining such conduct are re'eTOnt. 

45 1. C. 904. 


13. The fact that the complainant at first said that a certain person was tlie real culprit 
IS relevant. 25 P. W. R. 1910 Cr.= ll Cr. L. J. 425. 

14. [in a trial under S. 147, the subsequent conduct of accused cannot be taken as 

evidence under S. 8. 54 I. C, 775“*21 Cr. L. J. 167. 


15. The evidence of conduct of an accused person, unless it is incomp.atibIe with hts 

innocence, is, in fact a make weight and care may be taken that it may not have 
an exaggerated effect. 1923 P. 13=72 I. C, 961 = 24 Cr. L. J. 497. 

16. Subsequent conduct of the accused is admissible to show his state of mind and that 
he knew he was party to cheating. 1922 A. 244 = 23 Cr. L. J 671. 

17. The evidence of an accused person s conduct mav be used as corroboration of an 
approver s story. 10 L. 265=1928 L. 681 = 111 [,C. 435=29 Cr. L. J. 851. 

18. Pacing back embezzled money IS relevant as subsequent conduct 1930 0. 384 = 31 
Cr. L. J. 1081 = 126 I. C. 684. 

CONDUCTING PROSECUTION . — See Prosecution — 4. 

CONFISCATION . — See Escheat — Disposal of Property —4. 

CONFESSION. 

1. Acceptance in Part. 


1. Confession must be read and accepted as a whole, unless there is evidence to 
contradict any portion thereof, in which case such portion mav be reJecled 1926 
L. 554, 46 I. C. 705, 53 I. C. 145, 1930 O. 113=31 Cr. L. J. 575, 1934 L. 620 
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Confession — [contd,) 


2 . 


3 . 

4. 

5. 

6 . 


It a Court believes the confession, it need not accept the circumstances allecetl 
by Hie accused m extenuation. If can believe that part nhich tells against him and 
reject that part which telk m his favour, 1930 51. W. N. 785. 


If an accused is to be convicted on hts own confession, it must be taken as a whole. 

against him and discredit the part in his favour. 
1928 51. 493 = 109 L C, 605, 39 C. 855, 21 C. 955, 88 L C 555. 

A Court of Law cannot pick out different statements made by an accused person 
and piece them together so as to make a new statement. 75 I. C. 152. 


When certain facts are deposed to as discovered in consequence of information 
recetv'ed from the accused, so much of the infornjathn as relates disf/nct/y to the 
fact thereby discovered, will become admissible. 49 C. 167. 


When the only account as to what happened on the night of murder is given by 
the accused himself and it is contained in a statement which amounts to an admis- 
sion, the statement should be accepted in its entirety and jf it establishes <any 
mitigating circumstances, the accused must get the benefit of it. 1930 L. 269=121 
I. C. 178 = 31 Cr. L. j. 226«3I P. L. R. 35. 


7. All the parts of a confession are not entitled to equal weight. If sufficient 
grounds exist the part that charges the prisoner may be believed and while that 
which IS m his favour may be rejected. 98 1. C, 178= 1926 O. 618=27 Cr. L. ]■ 
1282, 40 C. 873, 1926 L. 554=28 Cr. L. J. 39, 53 I. C. 145, 1934 O. 222. 


8. Court must accept or reject confession as a whole. It cannot accept inculpatory 
portions and reject e.vculpatory portions. 1935 L. 671 = 156 I. C. 529 = 36Cr. 
L. J. 966, 52 A. 1011 Pel. on, 

9. Where there is no other evidence to show a/Tirmatirely fh<at any portion of the 
exculpatory element m the confession is false, the court must accept or reject the 
confession as a whole. 1931 A. 1 = 52 A. 1011 = 32 Cr. L. J. 362*129 I. C. -58, 
1933 L. 232 = 34 Cr. L. J. 318. 

lO, The entire confession of an accused need not be rejected if part of it 

found to be false. 1934 O. 222=35 Cr. L. J. 894. 1926 0. 618 foil., 1933 a 
226 Dist. 


2 . 


Admissibility of . — See Confession by Co^accased, Confession to Police Officer. 

1. A Judge should decide the question of admissibility of confession first anti then 
exclude it from the record if inadmissible and keep its terms from the assesso 
31 I. C. 767=18 Cr. L. J. 383. 

2. In case of doubt as to the admissibility of confession, the Court should lean m favour 
of accused. 52 C. 87-1925 C. 587^26 Cr, L. }, 782 


Admissibihtv of a confession is a matter which is to be decided after a foil con 
sidenition of the evidence and the particufor *^«»'cun)st.ances of each ca^. - 
L. 676 = 29 Cr. L. J. 385. 1923 P. 13 Appr., 1925 L.605 and 1923 C. 5«7 ivist. 


4. Confession made to Police is admissible in civil proceedings. 32 J. C. l8. 

5. Admissibility of confession must be decided before contents of confession are Jookti 
at. 1925 A. 606=86 I. C. 1001 = 26 Cr. L. J. 937. 


3. Before Coroner. , i f re 

A smtemenf rn.ade voluntarily hyan .accused, a suspect *” *”^“^* 

coroner is admissible .ag.imst him on his Inal for the ofTen . « • - 

1. C. 107 = 29 Cr. L. J. 651,50 U. 111=1926 D. J5I. 

4. Before ibe Prosecution Evidence is recorded. 

A confr^mruJ statement of the accused before 

madnuWe. 1930 L. 454= 123 I. C. 540=31 Cr. J.. J. 533. 50 C 2^. 


5. Before villagers. — S'c.r—ir. 

6. By co-accused. — S.v Confession by co-accused. S, 30, Ltidence Act. 

7. By Conduct. 

1. .» r^T.ro-Jrss-.nn. An aiiteftion mij M trJide by r.od cr gn c 

Jv.- I ! r .c o U J. 1-33. 
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Con fcssion — {conid.) 

2. A confession made by nod or gesture tnll be inadmissible if ii is covered by S. 24 

if made by mouth. 42 I. C. 1002, 14 B. 260, 37 C. 467. 

3. Where tlie accused was not shown to understand English and he was asked in 
broken English v.hether he committed rape and he nodded his head and salammed 
m reply, It v,as held that conduct did not amount to an oral confession. 1930 L. 
84=120 I. C. 539. 

4. Making of counterfeit com before Police Officer is not confession by conduct and is 
not inadmissible under Ss. 25-26. 1931 A. 9=32 Cr. L. J. 1006. 

5. Giving a specimen of one's writing on a blank paper for comparison of hand-writing 
IS neither a confession nor a statement. 56 B. 304= 1932 B. 406. 

8. By deception cr under promise of secrecy. S. 29, Evidence Act. 

1. Where confession was obtained from accused on being told that his brother-in-law 
had given out that he was guilty. Held, it was admissible. 20 W. R. Cr, 33. 

2. The mere fact that recording Magistrate did not give warning to accused under 
S. 164, it does not under S. 29 invalidate the confession. 55 M. 711 = 1932 M. 431, 
1932 M. 748, 1933 Smd 166, 1933 O. 414. Sec 14 L. 290. 

9. Collective confession . — See Admission. 

10. Conflicting %vith evidence. * 

1. Admission by a party in a rase in winch charge is baseless and prosecution is carried 

only to harass a party, is not voluntary and therefore not binding. 1930 L. 
364 = 120 I. C. 613 = 31 P. L. R. 765. 

2. If the details in the confession are m conflict with evidence for tlie prosecution 
and confession r\as retracted on the first possible occasion. Held, it was not genuine. 
1923 L. 429 = 75 I. C. 762=25 Cr. L. J. 58. 

1 1. Conflicting with medical evidence. 

Confession conflicting with medical evidence and probably induced by Police should 
not be relied upon. 3 P. R. 1867 Cr. 

12. Definition of. 

confe.«ion IS an admission made at .any time by a person charged within crime 
stating or suggesting the inference that be committed tlie crime. SUfi/tntt's Digcs/, 
Art. 2/. 1930 A. 29= 120 1. C. 257 = 31 Cr. L. J. 26, 16 P. R. I88b Cr., 20 P. R. 
1905 Cf., 6 n. 34. 14 B. 260 (263), 6 A. 509 (539). 

13. Distinction between admission and — . See Admission. 

14. Doctor — confession to. 

1. Confessional statement of the doctor that his report was made out according to 
the instructions of the petitioner was not admissible inasmuch as its maker had 
already rendered himself liable to criminal prosecution, at the time when it was 
m.adc. 25 Bom. L. R. 248. Cont. 1935 C. 26=155 I. C. 261 = 38 C. W. N, 1015, 
where it was held that although it is inadmissible under S. 32 (3), Evidence Act, 
yet IS .admissible under S. 10 to prove a conspiracy. 

2. A medical attendant is held not to be a person in authority under S. 24. 
4 Cr. L. J. 49. 

15. Evidentiary value of-— . See — 17. 

1. The law does not require that a confession should be corroborated. It is for the 
Court to see whether it believes the confession or not. 52 I. C. 8Sl. 

2. The fact that a statement made by an accused under circumstances of hope, fear 
or otherwise, goes only to minimise its weight. 15 Cr. L. J. 326. 

3. A confession to be of v.tlue must be voluntary or without any pressure. 35 A. 260. 

4. A statement cf the accused containing allegation that it was not voluntary, cannot 
be taken to be voluntary one siirplj because he signed it. 37 C. 735. 

5. The confession and other statements which a prisoner has made in verification, 
and the deposition be has guen before the Magistrate are all evidence against him. 
3S C. 169. See 46 C. 700. 
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^o'i/i'ssion—(contil.) 

oVwn«rirunr.rh"'!? Ihe manner in which confession TO 

I. C. 420 = 30 Cr *L j* jOSo''™'* ' 1-88=119 

Tn' 'o =nmnl weight. Some portion of it 
maj be belie\cc}, whife the rest may be rejected. 1926 O. 618. 

9. Confession mtttle to respectable persons and not obtained .as a result of duress is 
sutiicient to convict a man. 28 Cr. L. J. 104=99 I, C. 232 

10. \\ ere tljreats are made to the accused but the accused makes the statement deliber- 
ately and uninfluenced by the threats S. 24 does not apply. 49 B. 642. 

1 1. Where there is reason to apprehend that the influence of the Police is still continuing 
on tlie mmd of accused, confession has little iveight. 1934 A. 81-56 A. 302. 

12. Conviction^ can be sustained solely on confession. But court expects some 
corroboration ns act of prudence in case of retracted confession. 1934 L. 89. 

13. In Case of deliberate confession by grown up man, statement can form basis of 
conviction. 1934 O. 405 = 35 Cr. L. J. 1 113. 

Voluntarj’ confession in serious oflences is rare. 55 A. 91. 

16. Extorting. See Wrongful Confinement. 

The Indian Police also whose duty is to make the preliminary report on criminal cases 
are still credited with suppressing incriminating evidence for a monetary considcra- 

tinn. n« n-Al1 fte i... ........ .. .1 . 


suppressing incriminating evidence for a monetary consioera- 
ctorting false confession by torture or threat through mistaken 
— . ... uiomc iiil tending to obscure the truth. Five men were arrested an^ 
maltreated by constables of Bengal at night and they confessed that they hac 
committed the murder. When the trial began the missing man came into court 
Lyon 3 Mcdjw. 1904, P. 18. 

17. Extrajudicial .—See Confession by inducement — 6. 

1. Extra judicial confessions are not entitled to any weight, because it is impossible 
to ascertain the exact words used by the person. 1928 L. 858=»111 I. C. 449, 
14 P. R. 1911 Cr., 1932 O. 324. 


2. Altliougli evidence of admission of guilt to villagers is sufficient to justify the 
conviction, still the evidence must be closely scrutinized. 117 I. C. 737*“30 Cr, 
L. J. 829 = 1929 O. 272, 112 I. C, 897, 1929 O. 167. 

^ 3. Extra judicial confession must be true and not a fabricated one to provide additional 

evidence for what rightly or wrongly the investigating officer considers to be a ae.ak 
case. 117 I. C. 737 = 30 Cr. L. J. 829=1929 O. 272. 

4. It is not safe to base conviction on e.xtra judicial confession. 1928 L. 858 = 111 
I. C. 449 = 29 P. L. R. 486, 14 P. R. 1911 Cr. 

5. Confession before villagers who are trustworthy witnesses may be as strong evidence 
against accused as confession before fthagislrate and requires no corroboration. 112 
I. C. 897=30 Cr. L. J. 33=1928 O. 393. 

6. Extra judicial confession by boys cajoled or frightened, but retracted before the 
Committing Magistrate does not prove a case against persons jointly accused a itli 
the boys. 14 P. R. 1911 Cr. 

7. Extra judicial statement cannot be proved by a vague general statement. It need not 
contain the exact words of the accused. 5 E. 140=1924 L. 498 = 25 Cr, L. J. 914. 

8. Confession to respectable person and not obtained as a result of duress is sufficient 
to convict the confessor. 91 I. C. 232*“28 Cr. L. J. 104= 1928 O. 393. 

9. A retracted extra judicial confession in law can be sufficient basis to support a con- 
viction, though it must be dealt with caution. 1929 Sind 253. 

10. Where the accused in full possession of his faculties make admission of guilt to 
'•arious persons, they are not ineffective onlv because thej are sulweqtientJv retracted. 
192'j O. 622=9S I. C. 250, 1925 A. 627, S9 I. C. 903 = 24 Cr. L. J. H31. 



271 
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11. I'xua jud\cial confc^sirtn Tcceired with care and caution. 19320.324 = 33 

Cr. L. J. 45, 192S L. 858 = 111 I. C. 449, 12 Mys. U J. 73. 

12. Confcs«;ion ni.nde to croud is ndmissihic. The mere fact th.at Police man is one 
of croud, It IS not in.admissible. 1934 A. 132=147 I. C. 630. 

13. A confession recorded by , a M.apistrate of Native Swie c.in Ire admissible as ertr.a 

itidicial confession. 1934 Sind 103, 1925 II. 529 = 49 B. 642. 

18 . In Extradition Proceedings. 

Mvidencc given rohintarily by accused on his oun behalf in extradition proceedings m 
a foreign country, uithout claiming .any privilege under S. 132, lAidence Act, is ad- 
missible against him as an admission on his Inal m British India. 1928 Smd 
15=112 I. C. 50. 

19 . In Police custody.*— See Confession by inducement — 5. 

20. Presumption as to genuineness of — . S. 80, Evidence Act. 

1. Presumption under S. 80 as to confession arises only if it has been taken according 
to law. It then proves itself by mere production. 1934 A. 81, 6 L. 415= 1925 L. 
605, 1925 L. 315, 52 C. 67. 

2. If formalities under S. 164, Cr. P. C., are not complied with, S. 80 does not apply. Cr. 
A. 1341 of 1934 (Lab.), 6 L, 415, 52 C. 67, 7 C. W. X. 220. 

21. Proof of. — 

1. Confession made in the course of tnal or inquiry must be reduced into writing, 
vide S. 364, Cr. P. C. Oral evidence is inadmissible e.\cept to the limited extent 
mentioned in S. 533. 35 A. 260, 45 M. 230. 

2. There was a difference of opinion whether confession made to a Magistrate 
during Police investigation should be reduced into writing as required by Jaw or 
not. 14 L, 290=1933 L. 716, 45 M. 230, 1934 .\. 351, 1934 A. 81 Cant. 49 C. 
167, 17 C, 862, 2 C. \V. N. 702, 1932 B. 533, 49 B. 642. 

3. The matter has been finall> decided by the Privy Council. It has been held 
that where Magistrate has neither acted nor purported to act under Ss. J 64-364 
and nothing has been tendered in evidence as recorded or purporting to be recorded 
under Ss. 164-364, oral evidence of Magistrate is not admissible. 1936 P. C. 253 
(2), 14 L. 290=1933 L. 716, 1936 L. 247=16 L. 912, 21 P. R. 1881, IIP. R. 
1918, 1934 A. 81 =56 A. 302 and 1922 M. 40 impliedly overruled. 1936 R. 350. 

22, Retracted . — See Accomplice — 7. 

1. It is unsafe to base a conviction of murder on the retracted confession unless it i 
corroborated by trustworthy evidence. 75 P. L. R. 1917, 38 B. 156, 36 I. C. 133 
70 P. L. R. 1918, 1934 L. 715, 1932 L. 557, 1932 A. 228, 1933 L. 388=1934 Sind 
172, 1934 O. 405, 1934 L. 89, 1934 O. 388. 1934 L, 8, 1932 Smd 201 = 34 Cr. L. J. 
147, 1932 B. 533, 1930 P. 289, 1930 N. 259,57 C. 488= 1930 C. 633, 1930 L. 257 = 
11 L. 106, 38 C. 559, 18 A. 78, 46 I. C. 1005. 

2. Where the accused makes a confession after all the precautions necessary have been 

*. 1 .-.. t... * 1 -. nr, J , f .. .1 .. .. , confession has been 

■ ■' • • . any suiHcient reason 

• ' vr. L. J. 1258, 1927 

O. 369, 1929 O. 167 = 30 Cr. L. J. 360, 1932 O, 321. 

3. Accused can be convicted on retracted confession, if the Court thinks that it is volun- 
tary and true. 1930 A. 29 = 120 I. C. 257, 30 P. R. 1914 Cr. 

4. It is a rule of practice not to rely on a retracted confession unless corroborated 57 
C. 488=1930 C. 633 = 126 I. C. 547=1930 Cr. C. 969. 

5. Where a retracted confession is the sole evidence against the accused, it can be of 
little value especially remembering the competition for a pardon which sometimes 
occurs where a number of persons are suspected of an offence and some have already 
confessed or are believed to have confessed. 26 P. R. 1916 Cr., 1927 L. 682. 6 P 
W. R. 1916 Cr. 

6. A confession made by an accused before the Committing Magistrate, which he 
retracts is of no value as evidence against him. 15 P. W. R. 1915 Cr. 
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7. 


9. 

10 . 


12 , 


A confession rclrnclcil at an e.irly chic nmst Ik tccv carcfullv scnitiniscil Wore it is 
ncccptccl by Court. 25 P. W. 1{. 1909 Cr,« 153 I'. I., [".1909 

"1 here is no rule of l.uv reointing .a rctractccl confession to be siipporlcil bycorrobora. 
ue CMdence ... material particuhrs. The use to be made of suel, a Mnlession is 

o™ i. >9 Cr. I.. J. m, 57 c. m. n i. c. m 

1929 I). 3-1, 1925 A. 627 = 26 Cr. U. J. H31, 8! 1. C, 62, 19 B. 728, 3S C. 559. 

A retracted eonfessi™ uncorrolmratecl in material points by oilier reliable eridetice is 
of no value. 58 I. C. 49. 22 lion,, f.. K. 1274. 


A conviction Inseil on an »ncorrnlior.atc<l confession is not bad, if the surroumling 
cjrcjjmst.nnces pomi to the confession hnWn^ been the oulcoine of .'i voluntary act 
on the part of the confcwjon. 1 he fact that >t ^as retracted before the Committing 
Mafftstr»tte woubl not tlepnvc it of its voluntary ch.aracier, 20 Cr. I.. J. 362. 

\\ here an accn^sed when retracting a confession alleges ill-tresttment and inducement 
by Police to cvtrnct the confession, the onus is on li'im to prove such ill-treatment 
and inducement. C. \V. 800«^7 1. C. 8n»19 Cr. L. J. 959, 1932Sind 201, 

6 L. 415, 2? Cr. L. J. 983. 1923 I\ 13, 52 I. C. 50. 25 B. 168. 


Connction can l>e b.ascd on retracted confession if the confession aas volontarj. 
1930 L. 88« 119 I. C. +20 = 30 Cr. L. J. JOSO, 1929 M. \V. N. 791, 10+ I. C. 2+7= 
1927 L. 6S2, 103 I. C. SOO, 6 L. 415, 75 1. C. 152=25 Cr. L. J. 904, 81 I.^C. 62, 
30 P. R. 19H. 1929 H. 327, 1929 M. 837, 3 Bom. L. R. 441. 52 I. C. 881, 1934 
L. 715> 1934 L.S9. 55 M.903. 1931 0. 412*33 Cr. L. J. 16, m9M.827, 1930 
A. 29, 1922 P. +92, 52 I. C. 50, 21 M. 83. 19 B. 728, 23 B. 316, 29 A. 434, 
20 A. 133. 


13» A retracted confession need not be supported in independent and material particulacs. 
81 I. C. 62*25 Cr. L. j. 574, 23 B. 316, 29 A. 43+ and 21 M. 83 Foil.; 10 M. 295 
and 12 M. 123 Diss. from, 1930 M. W. N. 785, 1929 M. 837. 

14. Conviction based on a retracted confession •which svas voluntary and sufficiently 
corroborated is legal. 1927 L. 780= 103 I. C. 31 2* 2S Cr. L. J. 656. 


15. 

16 . 

17 . 

18 . 

19 . 


21 . 

22 . 

23. 

24. 

25. 


If the retracted confession Is not corroborated and there are suspicious circumstances, 
the accused should acquitted. 101 I. C. 479, 1928 L. 329 107 I. C. 614. 


Where the confessions do not stand uncorroborated, and the accused are unable to 
explain away their confession though retracted, the confessions alone are sufficient 
to convict them. 98 I. C. 250= 27 Cr. L. j. 1306= 1926 O. 622. 

A confession is sufficient to base conviction, though retracted at the first possiH* 
opportunity, if corroborated by the production of articles for which the accused can 
offer no explanation. 11 L. 106= 1930 Lah, 257=30 Cr. L. J. 1046. 

The weight to be given to a retracted confession depends on the circumstances under 
which the confession was made and retracted, including the reasons given by th® 
prisoner for its retraction. 1930 N. 259, 24 Cr. L. J. 904= 75 I. C. 352, . 0 A. 1 » 
1931 O. 412=33 Cr L. J. 16, 96 I. C. 6+7, 1925 L. 605, 6 L.415, 21 M. 83. 

The mere fact that a confession is retracted is not sufficient to make it appear fb-at 
it was unlawfully induced. 11 C. L. J. 5, 96 I. C. 647. 


Where the accused in full possession of his faculties makes admission of guilt to 
various persons, they are not ineffective only because they are subsequently retract- 
ed. 98 I. C. 250=27 Cr. L. J. 1306=1926 O. 622. 1925 A. 627. 

Little or no weight should be attached to retracted confession, 1927 P. C. 
215=8 L. 230. 

The retracted confession of an accused has no evidentiary value against a 
but it can be taken into consideration along with other evidence ag.^ 
accused. 3935 O. 354=155 L C. 527=36 Cr. L. J. 767. 

Pointing out places and things is no corroboration of retracted confession. 


1936 A. 373. 

If .1 grown up man makes a confession, he can be convicted on it even though i® 
subsequently retracts it. 1935 O. 354=155 I. C. 527=36 Cr. L. J. 76 . 

In a case of poisoning by wife, a retracted confession is sufficiently cotrolioratef > 

the rerovcri of articles siamed with poison. 15 L. 310=1934 L. 150 t2;. 
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23. Persons taking part in investigation. Sec Confe^ion to Police ofllcers—O. 

24. Value of — . 

1. There arc Are chases of confession. (I) Recorded with fornialities under Ss. 164*364. 
(2) finpcrfcctly recorded ,an(i cured by S. 533, Cr. P. C. (3) U’here defect is not 
cured and confession is proved by evidence of Magistrate. (4) Where Magistrate 
refuses to record confession hnt bears it. (5) Where accused appears on his 
own accord .and makes oral confession. Held, (1) and (2) are weighty, (3) less 
weighty and (4) of little weight. The weight to he attached to (5) depends on 
circumstances. 1936 L. 247=16 L. 912“ 162 I. C. 804. Overruled by 1936 
P. C. 253 (2). 

3. Confession made to Police can be used to contradict the confessor when he is 
crammed as a defence witness. 61 C. 967 =*1934 C. 616. 

25. Voluntary—*. See Confession or statement (Recording) — 14. 

I. Voluntarj confession in serious oflences is rare. 55 A 91, 6 A. 509. 

’2. A confession whicli is voluntary is admissible, even if it is false, 1934 C. 853, 154 
I. C. 273, 52 C. 67=1925 C. 587, 4 Cr. L. J. 332. 

26. What is and what is not—. See Admission. 

1. A statement m which accused admits seeing the prep.tmtion for crime but denj-mg 
participating in it or protesting against it is not confession. 7 A. 646, 41 
C. 601, 16 P. R. 18S6. 

2. A statement that articles of murdered man were given to him by another person is 
not confession. 15 C. 589. Sec 16 P. R. 1886 Cr. 

3. fn a case of theft if the accused says he took awaj the thing m joke it is not con- 
fession. 1934 P. 651. 

4. Accused was asked whether stolen camel and*thief were in his house. He denied 
it falsely. Held, it was inadmissible as confession as prosecution relied upon it. 
16 P. R. 1906 Cr. 

5. Exculpatorj or explanator\ statement containing damaging or incriminating admis- 
sions IS confession. 49 B. 642, 46 B. 961, 43 I. C. 605. 6 B. 34, 19 363, 14 B. 260. 

6. An admission of being present at the tune and the place of murder is confession. 22 

Cr. L. J. 68 = 59 I. C. 324. 

7. A statement by accused that articles produced b> him belong to deceased is confes- 
sion. 5 L. L. J. 128. 

8. A statement bj accused that he burned the cloth of deceased and showing the place 
IS confession. 50 B. 683 = 1926 B. 513. 

9. A promise to restore stolen property is confession. 16 P. R. 1906, 

10. Admitting that stolen propertj is in one’s own possession is confession. 1934 L. 695. 

11. A statement m which .accused claimed the box containing opium, is confession. 

11 Cr. L, J. 153. 

12. Admission b) accused that he received the incriminating things from another might 
amount to confession. 46 B. 961, 19 B. 363, 6 B, 34. 

CONFESSION OR STATEMENT— (RECORDING OF). Ss. 164—364, 533. Cr. P. C. 

1. Applicability of S, 164, Cr. P. C. 

1. S. 164 does not enable the Police Officer, who hasobtainei an incriminating state- 
ment from a person, to send such person practically under custody to a Magistrate 
to have his statement recorded. 27 C. 295. 

2. A statement recorded in an inquiry conducted by Criminal Investigation Department 
before the s.anction of Government under S. 197, Cr. P. C. is obtained is not 
cowered bj S. 164. 1927 Bom. 501 — 106 1. C. 100, 19 B. 51. 

3. S. 164 does not apply to confessions recorded in investigation conducted by Police in 
Calcutta. 52 C. 67, 5 P. 171. 

4. A confession made to a Magistrate of Native State and duly recorded is admissible in 
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7. 

8 , 


10 . 

n. 

12 . 


A confession retracted at at, rariy date mast be rery carefully scruliaiaed Wore it is 
accepted by Court. 2i P. W. R. 1909 Cr. = 153 P. L. R. 1909. 

There is no rule of law r^mrmff .a retracted confession to be supported by corrobon- 
tive evidence m material particuUirs. The use to be made of such a confession is 
'han of law. 19 Cr. L. J. 861, 57 C. 188, 71 I. C, «7, 
1929 B. 327, 1925 A. 627 = 26 Cr. L. J. 1431. SI I. C. 62, 19 B. 728, 38 C. 559, 


A retracted confession uncorroborated in material points by other reliable evidence is 
of no value. 58 I. C. 49, 22 Bom. I.. R. 1274. 


A conviction based on an uncorroborated confession is not bad, if the surroundintt 
Circumstances point to the confession having been the outcome of a voluntary' act 
on the part of the confession. The fact that it v,’£is retracted before the Committins 
Magistrate wouJd not depnre it of its rolunlarj' character. 20 Cr. L. J. 562. 

here an accused when retracting a confession alleges ill-treatment and inducement 
by Police to extract the confession, the onus js on him to prove such ill-treatment 
and inducement. 22 C, \V. N. 809- +7 I. C. 811-19 Cr. L. J. 959, 1932 Sind 201. 
6 L. 415, 27 Cr. L. J. 983, 1923 P. 13, 52 I. C. 50, 25 B. 168. 

Conviction can be biased on retracted confession if the confession was voluntarj. 
1930 L. 88= 119 I. C. 420=30 Cr. L. J. 1080, 1929 M. W, N. 791, 104 I. C. 247= 
1927 L. 632, 103 1. C. 800, 6 L. 415, 75 I. C, 152=25 Cr. h.J. 904. 81 J.>C.62. 
30 p. R. 1914, 1929 B. 327, 1929 M. 837. 3 Bom. L. R. 441, 52 I. C. 8S1, 

L. 715, 1934 L. 89, 55 M. 903, 1931 0. 412=33 Cr. L. J. J6, 1929 M. S27, 1930 
A. 29, 1922 P.492, 52 I. C. 50, 21 M. 83, 39 B. 728, 23 B. 336, 29 A. 434. 
20 A. 133. 


13. A retracted confession need not be supported in independent and material particulars. 
81 J. C, 62=25 Cr. L. J. 574, 23 B. 316, 29 A. 434 .and 21 M. 83 Foil.? 10 M. 295 
and 22 M. 123 Djss. from, J930 M. W. K. 735, 3929 M. 837. 

14. Conviction based on a retracted confession which was voluntary and sufficiently 
corroborated is legal. 1927 L. 780=103 I. C, 112=2$ Cr. L. J.656. 

15. If the retracted confession is not corroborated and there are suspicious circumstances, 
the accused should be acquitted. lOl I. C. 479, 192$ L. 329 = 107 I. C. 6H. 

16. Where the confessions do not stand uncorroborated, and the accused are uaaWe 
explain away their confession though retnacicd, the confessions alone are sufficient 
to convict them. 98 I. C. 250= 27 Cr. L. J. 1306= 1926 O. 622. 

17. A Confession is sufficient to h.nse conviction, though retracted at the first possible 
opportunity, if corrobor.ated by the production of articles for which the .accused can 
offer no explanation. 11 L. 106=1930 Lah, 257 =30 Cr. L. J. 1046. 

IS. TJie weight to be given to a retracted confession depends on the circumstances ender 
which the confession was m.ide and retmcled, including the reasons given ny 
prisoner for its rctnaction. 1930 N. 259, 24 Cr, C. J. 904=75 I- C. 152, .0 A, , 
1931 O. 4 12=33 Cr. L. J. 26, 96 J. C. 647, J925 L. 603, 6 L. 4lS, 21 M. S3. 

19. The mere hact that a confession is retnacted is not sufficient to make it appear that 
it W. 1 S unlawfully induced. 11 L. L. J. 5, 96 I. C. 647. 

20. Where the accused m full possession of hts faculties makes admission of gudf t'’ 
\-ar,ous persons, they .are not ineffective only because they are subsequently retro- 
ed, 93 I. C. 250= 27 Cr. L. J. 1306=1926 0. 622, 1925 A. 627. 

21. Little or no weight should be attached to retracted ronfe^sion. 1927 P. C. 
215 = 3 L. 230 

22. The retracted confession of an .accused has no evidenti.ary value avamst 
h«! jr c.m be wken into consideration along mlh other evidence a, 

.acru^. 1935 O. 354=155 I. C. 527 = 36 Cr. L. J. 767. 

23. rototing out pbees .and things is no corroboration trf retr.vted ren c^von. 

l93oA. 373. . 

24. If .a irfov.n up rtan makes a confession, he can }’«• convicted on it '*** ^ ' 

rerracf* It 1935 O, 354^*155 f. C. 527 — 36 Cr. L- /• ^ ^ ^ 

25. ^ nf hvwtfe, a retracretf confrssio.a is suf^cient!) e''rm-.<*ra‘ '• -■ 

t' f -p. -..rrs ''t iriK/es »taire<l mlh poison. 15 1.- 3l0=* 1934 L. i30(-/- 
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23. Persons taking part in investigation. See Confession to Police olTicers — 9. 

24. Value of — . 

1. Tlierc are five classes of confession. (l) Reconicd tvith formalities under Ss. 164-364. 
(2) Imperfccth recorded and cured by S. 533, Cr. P. C. (3) W'liere defect is not 
cured and confession is proved by evidence of Macistrate. (4) Where Magistrate 
refuses to record confession but hears it. (5) Where accused appears on his 
own accord and makes ora! confession. Held, (I) and (2) are weighty, (3) less 
weighty and (4) of little weight. The weight to be .attached to (5) depends on 
circumstances. 1936 I.. 247—16 L.. 912=162 I. C. 80 -t. Overruled by 1936 
P. C. 253 (2). 

2. Confession made to Police can be used to contradict the confessor when he is 
examined ns a defence witness. 61 C. 967 = 1934 C. 616. 

25. Voluntary — . See Confession or statement (Recording) — 14. 

1. Voluntary confession in serious otfences is rare. 55 A 9], 6 A. 509. 

'2. A confession which is voluntarj is admissible, even if it is false. 1934 C. 853, 154 
I. C. 273, 52 C. 67= 1925 C. 587, 4 Cr. L. J. 332. 

26. What is and what is not — . See Admission. 

1. A statement in which accused admits seeing the preparation for crime but denying 
participating in it or protesting against it is not confession. 7 A. 646, 41 
C. 601. 16 P. R. 1836. 

2. A statement that articles of murdered man were given to him by another person is 
not confession. 15 C. 589. See 16 P. R. 1886 Cr. 

3. In n case of theft if the accused says he took away the thing in joke it is not con- 
fession. 1934 P. 651. 

4. Accused was asked whether stolen c.amel and-ihief were in hts liouse. He den’ed 
it falsely. Held, it was inadmissible as confession as prosecution relied upon it. 
16 P. R. 1906 Cr. 

5. Eiscnlpatorj or explanatory statement containing damaging or incriminating admis- 
sions 13 confession. 49 B, 642, 46 B. 961, 43 I. C. 605, 6 B. 34, 19 Bi 363, 14 B. 260. 

6. An admission of being present at the time and the place of murder is confession. 22 

Cr. L. J. 68*59 I. C. 324. 

7. A statement by accused that articles produced by him belong to deceased is confes- 
sion. 5L. L. J. 128. 

8. A statement by accused that he burned the cloth of deceased and showing the place 

IS confession. 50 B. 683=1926 B. 513. 

9. A promise to restore stolen property is confession. 16 P. R. 1906. 

10. Admitting that stolen property is in one’s own possession is confession. 1934 L. 695. 

11. A statement in which .accused claimed the box containing opium, is confession. 

11 Cr. L. J. 153. 

12. Admission by accused that he received the incriminating things from another might 
amount to confession. 46 B. 961, 19 B, 363, 6 B, 34. 

CONFESSION OR STATEMENT— (RECORDING OF). Ss. 164—364, 533, Cr. P. C. 

1. Applicability of S. 164, Cr. P. C. 

1. S. 164 does not enable the Police Officer, who hasobtainel an incriminating state- 
ment from a person, to send such person practically under custody to a Magistrate 
to have his statement recorded. 27 C. 295. 

2. A statement recorded in an inquiry conducted by Criminal Investigation Department 
before the sanction of Government under S, 197, Cr. P. C. is obtained is not 
covered by S. 164. 1927 Bom. 501 = 106 I. C. 100, 19 B. 51. 

3. S. 164 does not apply to confessions recorded in investigation conducted by Police in 
Calcutta. 52 C. 67, 5 P. 171. 

4. A confession made to a M.agistrate of Native State and duly recorded is admissible in 
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evidence in British Courts. 2 P. R. I*m9, 22 B, 235, 1 2 A. 595, S P. R, mi. 

5. In ense of confusion to Magistrate the record h ac},nissi!dc under S. 190, Cr. P. C 

and not tinder S. 16-1. 1932 M. 500«33 Cr. L, J. 5S6. 

2. Applicability of S. 364, Cr. P. C. 

3. j he rules lard dou’U m S. 364 arc apphcahle to the examination of the accused under 
b. 343, Cr, P. C. 4 Bom. L. R. 46), 1 Biir. L. R. 320. 

2. S, 3b4 apphes only to caaminaiion of accused dtirtttg inriuiriesancf trials, and not 
during inrestjpatlon, which are governed by S. J64. 10 Jh II. C, R. 166. Seel 
B. dl9, 3883 A. \V. N. 243. 

3. S. 364 apphes to the statement of accused. It does not applv to the statement of a 
person agajnst 'ahom inquiry under S. 202 is being conducted. 32 C. 1085. 

4. S. 364 does not apply where there 3ias Itcen no examination of the accused. ll 
S, L. R. 52. 

3. Certificate or memorandum, 

1. The absence of the certific.ale m the recorded examination of the accused is not 
necessarily fatal to its admissibility. It can be cured by examining the Magistrate. 
7 B. H. C. R. 50, 3930 L. 534® )29 I. C. 2S9, 60 I. C. 56, 17 P. le. 1915 Cr. 

A defect in the certificate can be cured by examining the Ahagistrate or some Pthtr 
person who was present when the si.aicment was recorded. 3 C. \V. X. 387, 22 -M. 
15, 23 B. 221, 3 P. 872, 45 A. 166, 2 P. R. 1909 Cr., 5 C. 59S. 

The certificate need not be m the hand-wnting of Magistrate. It is sufficient if it 
IS signed by him. 8 W. R. 55. 

A confession does not become unworthy of credit, merely because the memoranduai 
prescribed by law is not written in the exact form. 3 .A. 338, 

The memorandum IS no conclusive proof that confession was voluntary. 33 C. W. 
N. 861, 73 I. C. 257*= 24 Cr. L. J. 561*1922 0. 302. 

A confession without a memorandum that it is voluntarily made is bad tn la^i 
cannot be admitted m evidence. 6 B. 228, 1 B. 219, 7 C. W. N. 220, 

It is most advisable, that the Magistrate should record a memorandum of 
sborvmg wbat steps he has taken to folly satisfy himself that an accused pers 
confessing voluntarily. 2 L, 129. 

An English memotandum required by S. 364 is not necessary in respect of a confes- 
sion under S. 164. 14 C. 539. 

9. When there is no positive evidence that the precautions required by S. 164 

taken and the certificate required by sub-section (3) is duly appended, P/* gg 2 . 
tion IS that the precautions described in the section were duly taken. 19*/ 

JO. If a confession is tendered m evidence, which contains a 

S. 164 (3), a presumption arises under S. 80 of the Evidence Act that 
were performed and the document containing the confession is admissio e 
further proof. 6 L. 415*1925 L, 605—7 L.t,.).482. ^ 

11. If the defect in the memorandum ts of form and not of substance. S. ^ 

will appjy and it will be cured. 6 L. 415~J925 L.. 605*7 E. L. J. • 

12. The efiect of omission of a certificate by the Magistrate as to die C. 

the confession is to render the record of confession inadmissihle m evil e 

267* 19 Cr. L. J. 507, 8 Bom. L. R. 950. 

13. When a Magistrate recorded a certificate that the confession was not rolnnWiy, 

V. as h eld that it was not admissible tn evidence. 1 6 Cr. L. j, 74(;. 

H. A confession not recorded as provided by S. )64 cannot be proved by the vvi 

Magistrate. 49 C. 167. .i f f e the 

15. Where the Magistrate appended the certificate on old t *^1.579, 

.amendment of S. 164, the irregularity is curable. J93I L. 19o'^ 

4. Copy of confession.— S. 74, S. 80, Evidence Act. 

1, Statements recorded under S. 164, Cr.P. C., are public documents, and the ft- • 


2 . 


5. 


6 . 


7, 


8 . 
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serr.tfit i» «t)joec tii'ilofJv (Ijose tiocutiienisare is IwuniJ to i«<5ue copies thereof. 1952 
A. 5:7- 13« 1. C. 350=53 Cr. L. J. 752=117 I. C. 377. 

2. Certifieil copies of confection are admissible to prove act of Magistrate recordine it. 

Preciiiiiptinn of trntli of circumst.mces arises under S. 80, Evidence Act. 56 A. 302 
= 1954 A. 81 (84). 

3. Copies do not prove identity of accused. 56 A. 302= 1934 A. 81. 

5. Custody of accused after confession. 

Persons making confession should lie returned to jail and not to custody of police. 1934 

0, jq = 35 Cr. E. J. 664 = 148 I. C. 475, 1934 0.151. It mas damage the tv hole 
case. 1956 L. 278=37 Cr. L, J. 493, 1936 L. 357=17 L. 419. 

6. Discretion to record. 

The Magistrate mav record the confession or statement ; it is not obligatory on him to do 
so. 11 P. n. 19ns 21 Pom. U R. 1065. 45 M. 230. 

7. Evidentiary value of — . See Confession — 15. 

8. Handing over confession to Police Officer. 

Where a Magistrate after recording confession made it over to Police Ofitcer. Held, 
that the procedure Tvas objectionable. 1931 L. 408=132 I. C. 135 = 32 Cr. L. J. 
81S, 1936 E, 341 =37 Cr. L. J. 504. 

9. Incomplete chalan — Confession during. — 

1. An incomplete chalan was placed before a Magistrate t\ ho recorded formal evidence 
against an absconder. On the adjourned bearing the absconder was arrested and 
his confession was recorded under S. 164. Held, it was admissible. 135 1. C. 209= 
1932 L. 103, 37 C. 467. 110 I. C. 329, 1930 L. 454 = 31 Cr. L. J. 533. 

2. A Tvas charged with murder. Before the Police investigation concluded an 

incomplete chalan was placed before the Committing M.igisfrnte who after examining 
some witnesses recorded the statement of the accused under S. 342, Cr. P. C., tv ho 
confessed his guilt. Put when again crammed he denied having committed murder 
and attributed his first confession to the promise of p.ardon by the Police and also to 
ilbtreatment b> the mvestig.ation officer. It tt-os found that incomplete chalan was 
put in with the object of avoiding mandatorj provisions of S. lG4. Held, that an 
attempt hy Police to get over the mandatory prov isions of S. 164 must be deprecated 
and the confession must be evchideJ. 1928 L. 724=110 I. C. 329=29 P. L. R. 
388 = 29 Cr. L. J. 697 = 10 L. L. J. 311. 

10. Inspection of—. Whether Public Document. 

1. An accused IS entitled to inspect statements of prosecxition TVitnesses recorded under 

S. 164 1932 A. 327=139 I. C. 330 = 33 Cr. L. J. 752. 

2. Record of confessions of accused fn.ade by a Magistrate outside Uritish India are 

probably public documents within the meaning of S. 74. 23 Cr. L. J. 673 = 69 

1. C. 257, 12 A. 595. 

11. Irregularities in. S. 533, Cr. P. C. 

1. The defect which S. 533 intends to cure IS one not of substance but of form only, 

v.g., when the Magistrate has omitted to sign the certificate or has omitted to state 
in the certificate that the statement Tr-as taken in his hearing. 2 C. W. N. 702 17 

P. R. 1915 Cr.. 1930 O. 449 Co»f. 23 Bom. 221. 21 Bom. 495. 

2. S. 533 does not cure a defect Tvhere a statement has been neither signed by the 
accused nor certified bj the Magistrate. 9 M. 224, 17 C, 862. 

3. S. 533 has no applic.ation, Tvliere no record has been made of confession. 35 A. 260. 

4. Where a Magistrate inadvertantly omits to certifj the voluntariness ns required by 
S, 164, such defect raav under S. 533 be cured bvthe examination of the Magistrate. 
12 Cr. L. J. 15, 1930 L. 534, 60 I. C. 56, 45 A.'l66. 

5. A confession not recorded as provided by S. 164, Cr. P. C., cannot be proved by the 
evidence of Magistrate. 49 C. 167. 

6. A Magistrate in Tvhose presence a confession was taken may be CTaminsd as a 
witness and the irregularity in not taking dowu a confession himself can be cured by 
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S. i33. 2 r. K. IMO Ct., ln34 I.. !•<- 151 1. C. 745. 

7. !l Ihn 31, u-irtmlr 1.1,1, (,1 rrcntd <itirrtionr iiml .nntnru. Ilic ,Wrcl ran ht corcH im3tr 
K 535. 1^1 I, (.. 35(1- JMJK 327-31 tlnm, 1,. H. 555. 

(>. .Vtm.compli.inrr mih Ihr (iirmalilirn .i» in itir vrrificr.lirei nt llic mil of ronfawon is 
n ciit.iMr Itlrl’illniily. US I. r. .>133. 

y. nciwKim, of n Mnitislrair Ihil lie rompliril isilh nil lie rnniiremmls of S. 1«, 
cures n ilrfcct m thru conipIi.ii!ri-. IIJ J. fl, 53 , f, 1., 413 , 5 j., 33 . 

10. S, 533 cures n fnrtu.il ilclrct nf t.iliini; ilnuii rnnfrssinu in the n.srr.rtise form an3 
Ir.nusl.iiin); li In llir ncciiscil. 45 A. Ifin, 23 Hmn. 221 I'nll. 17 C. K52 Dies. 

11. S. 533 cures ilieilrircl nl uunl n( prniier cerlifirale, 1930 L. 531. 

12. S. 553 pl.riuly pros ules tli.-it nnlrrillistnnilini; niiyllunf; cnntnineii in f5. 91, Kvilerce 
Act. such stntemeni sh,nl! lie .nlmilted, if llie error Ims not in;orriI the .sceiisel as to 
bis ilefciire on the nicrils, 7 K. 75". IS C. 51", 21 11. 195 nml 32 C. 550 Hef. 9 31. 

17 PjSH. front. 

13. llxAci of the warnjnp .are not very tmlcrial, pro\ide<l tbe ^fagistrate cxplVms, 
and person innkn)}.* the sf.afemenl cle.irlv «ndcr.<fnnds th.it he need not make a 
confession. I,. 448=36 Cr. L. J, 145S. Ihit Slv 1934 O. 151. 

H. Where there in no record that Mncistrsaic pave .any warning fo the accusedi 
confession so recorded is extremely defective, thmiph it can be remedied under S. 
333. 60 1. C. 56^22 Cr. L. J. 200. 

15. Where the statement is not recorded in strict conJphance with the l^vw, S. 533 ran 
be resorted to if accused is not injured m Ids defence. 7 H. 759, 18 C. 549, 21 0. 
95, nud 32 C. 550 Uel. ; 9 M. 224 Disi. ; 17 C. S62 Diss. from. 


16 . 

17. 

18. 

19. 

20 . 
21 . 

22 . 

23. 


If questions ate not put, the confession »s ‘not duly’ made. But the irregularity 
can be cured by t.akinff evidence that there nas no inducement, etc., 
the accused is not prejudiced. 56 A. 302= 1934 A. 81 ** H7 I. C. 390, 55 A. 91— 
1933 A. 31, 54 A, 350=1932 A. 223 and 1931 A. 609=32 Cr. L. J, 1052 Ref. 
Accused was produced before Magistrate for remand. He ^ 

admitted his guilt. Magistrate wrote n on the back of appheatiom L, 

was cured by examination of Magistrate a.s witness. 3954 R. 76«35 Cr, L. j. o 
55 M. 711 and 1933 A. 440 Rel. on. 

Where confession of several accused is recorded, one may not hear the slatemeat 
of another. 1934 0.151. 

Rules issued by Government for recording confession are meai^ * 

of Magistrate and have not the effect of l.nw, 1933 O. 299=34 Cr, L. J. ■ 
Confession made under hope of p.vrdon though improperly recorded under S. 


can be proved. 3933 L-. 987, 1933 L. 7l6. 

Where Magistrate has neither acted not purported to act under S. 1^ j^^r-corded 
and nothing has been tendered m evidence as record^ or purporting o 
under Ss. 164 — 364, oral evidence of Magistrate is not admtssio e. 

253 (2). 1933 L. 716-14 L. 290; 1936 L. 247=16 L, 9i:^ ?1P. R. 

P. R. 1918, 1934 A. 81-56 A. 302 and 1922 M. 40 overruled, 1936 K. 

When the accused knows Magistrate there is no illegaUty 

accused that he IS a Magistrate while recording confession. i.. 

If oath is administered to accused by coroner, etc., confession will be madmissi 


50 B. 56-1926 B. 144. 


12. Language of.— 5<j<r Record— 6. . 

3. Ordinan^y the statement of the accused must be recorded in the language^*” ^5 

It was made, the object being to represent the very words was 

to ensure accuracy and prevent misrepresentation and misconstrue 

said. 21 C. 642, 4 N. W. P. H, C. R. 16. 

2. If the answers were not taken m the language in ^bich ' 

irregularity js curable under S. 533, 15 C. 595, 17 C. 862, 10 O. • 

3. If the confession is made in a foreign language, unknown to the Court. 
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record should be in the language in which it is conveyed to the Court by the inter- 
preter. 5 C. 826. 

4. .-V statement was made by the accused in Mani Puri and communicated to the 
Magistrate by an interpreter in Bengali, and the Magistrate recorded it in English, 
and there was also a record in Mam Pun, but the two records difiered. Held, that 
the record in Mam Pun should be regarded as the proper record and the only 
evidence in the case. 21 C. 642. 

5. The confession of the accused made m Bengali was recorded by the Magistrate in 
English, because he could not write Bengali well, and there ■nas no Muharrir at 
the time with him, it was held that there was no illegality. 22 C. 817, 1891 
A. W. N. 55. 

6. A confession made in Hindustani was recorded by a Mahomedan Magistrate 
m Bengali, the language of the Court. Held, that in the absence of evidence it 
should be presumed that the Magistrate found it impracticable to record the state- 
ment m Urdu. 18 C. 549. 

7. Magistrate could record a statement in the language in which it was made but 
recorded it m English. Held, that if it was translated to accused m his ov.n 
language and no prejudice was caused to him, the irregularity is curable under 
S, 533, Cr. P. C. 45 A. 166, 7 P. R. 1899 Cr.. 1892 A. W. N. 60, 16 C. P. L. R 
122, 1931 L. 763. 32 P. L. R. 792, 1932 L. 73, 23 B. 221. 

8. Where a Magistrate is unable to record a confession in the language in which it is 
made he should not employ a Police Officer to write it down. 9 C. L. J. 55. 

9. Omission to record confession in the language used by the .accused m.iy be overIooJ.ed 
if he is not injured in his defence 1927 L. 285=100 I. C. 821, 7 P. R. 1899 Cr. 

13. Memorandum of enquiry. Sec — 3. 

14. Mode of recording confession — warninif— voluntary nature. S. 364, Cr. P. C. 

1. Every question and every answer must be recorded verbatim, no matter whether 
relevant or irrelevant. 15 W. R. 3, 2 B. H. C. R. 395— 397— 398. 

2. If the confession was recorded in simple narrative form instead of questions and 
answers, the irregularity is curable under S. 533 if accused is not prej’udiced. 45 .\. 
166, 8 C. 616, 14 C. 539. 1892 A. W. N. 60. 

3. The record need not be in the handwriting of the Magistrate. It is enough if he 
appends a certificate that erammation was conducted in his presence and contains 
accurately all that was said by the accused. 2 P. R. 1902 Cr. 

4. If the confession in not recorded in the hngvaec of the .^ecused nor was signed 
by the accused, nor certified hy the Magistrate, it was inadmissible. 9 M. 224. 

5. Tlie Magistnite should merel> record the confession or statement as the accused 

might desire to make. It is no part of his duty to ask questions in details on 
matters within Magistrate’s knowledge. 1930 .\. 746 = 32 Cr. L. J. 152. 

6. Where there is nothing to show that the accused was told that he need not make a 
confession and that if he did so it might be used as c\idcnce against him, his 
confession is illegal. 6 L. 183=1925 L. 432, 7 L. L. J 170. 

7. It is sufficient compliance with the law, if the accused w-as asked if he was making 
the confession solunlanly and any statement he might make would be used as 
evidence against him. 5 P. 171 =1926 P. 279=27 Cr. L. J. 957. 

8. The Macistrate did not inform the accused that he was a Magistrate and did not put 
the accused questions in order to find out whether the confession which he was 
about to make was a voluntary or not. Held, that defects m the manner of record- 
ing confession made it inadmissible. 1926 C. 742= 27 Cr. L. I. 621. 

9. Accused, while m Police custody made a confession to Court Inspector, who 
immediatelv produced him before a Magistrate, who proceeded to record the co.n- 
fession in the presence of the Court Inspector, and after recording it remanded the 
accused to Police custody. Held, that it ts most unsafe to hold that It was voluntary 
and therefore, it was inadmissible, 1924 L. 624, 1922 L. 237, 

10. Where the M.agistrate although stated that he was satisfied that the confession was 
volunt.ary failed to qurstio.n the confessasts whether they were making voluntarj' 
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st:iiciiicnl. Hrltl, ttir ()rf>vi'«inn^ of S. IfrI nrp nnt 
fc«!'!inn‘i arc ihac!mi«<tj!iJc, 1024 I*. 4SJ J. C. f>27, : 

r»lnn}«n«;V <nrtjr iincciione tn cnaM' 
the contr«i«M\ vix!«htaT>. 24 C’r. J. r.|o j.m ). C. 

TclhnK an nrcn«.r,| uhnhrr he jihouhl in.de n Mafentrnt 
lumas to tvhetlicr he making: it vot-ml.ir»!c nrr 
onussmn to rtnp*’t«nn the nccosra whether he h inikln« 
a material onu^smn ami ihr defect ts not cur.nhfR iinilrr 
must Ik* ctflmJcd. 2 L. 325, 33 I'. L. 415 


12 . 


fompltctl r.hh and the con- 
I f.. 335, 73 I. C. 260- 
' him to determine wliclh'r 
215, 1031 A. m 


vohmt.arlly and questionin? 
l«o diffcrcnl things. Tic 
the confession vohint.iriIy is 
S. 533, and the confession 


U. The onli qtirsi™ pM h> tl,r Mnc,.lMt,nn, "(Afltr rf„c tvarnms)>lt> vm. »ant 
to nnvlhmc. ^^hnt the due s^aroirttr nns. tvns not recorded, fleid.* that the 
confession tvas madnmsihlc. 22 Cf. J-, J. n9f'5y f. C. 551. 

14. W here confession uav rrcordfsl oti Simd.!}, at the hoti<c of Magistrate and the 
Magistrate sjatetl or» oath th.at he sat«sfie<J hiinsclf that lie «as making a stafement 
voIunianU. Ho did not record the t|iieslton< and answers put and it was recorded 
in I‘-ng}ish thnuph made »a f'rdit. Ifcld, that irregularities m recording the con- 
fession did not make it inndinis<d)tc. J‘>3 I I-. 7fi3. 


15. 1 he l.*ict th.ll the Magistrate instead of asking the accused almut the voluntarj' 

nature of the confession at the coimnenccmcnt of the confession, asked him 
al the end, w.as merely .-i ilefect of form iliat did not alter the character of 
confession. 40 C, S73. 


16. W'here the confession uas not taken down j« the lancuage in which it was made and 
not thumh-inarkcd hv accused, hut the M.agistrate stated that it was voliintarj and 
correctly recorded. Held, that other irreculanties in recording the confession were 
not material. 133 I. C. 545 « 33 I*. L. U. 793*1932 L. 73. 


17. Heforc recording confession the Magisunie slintiUl enquire how long the accused 
had l>ecn in custody. The failure to do so is not fatal and does not east any doubt 
about the voluntary nature of confession. 1931 L, 763*25 13. 543. 


KS. 


22 . 

23. 

24. 


25. 


27 , 


S. 364 lay.s down that every question .and answer must be recorded but does not 
compel a Magistrate proceeding under S>. 164 to put a senes of questions. Tiie 
accused should be left to narrate Ins story as a whole without unnecessary interfer- 
ence. 1933 L. 180* 137 1. C. 95*33 T. 1-. U. 16. 

Where there is nothing m the statement to show that besides tlie usual and stereotyped 
questions any serious attempt has been ma.de by the Magistrate to find whether 
the statement was roluntnrj* or otherwise, the Court should hestitate to accept the 
certificate. 1932 A. 228* 33 Cr. L. J. 201. 


A confession, if voluntary is not inadmissible merely because the accused is not 
warned by Magistrate that he IS not bound to make confession. 1933 .M. 431— 62 

U. L.. J. 559=33 Cr. L. J. 526.' 

The Magistrate should warn the accused that anv confession which he makes would 
be used wainst h,ru. He should onlj- record the confer, on .f upon inquiry he lius 
reason to believe lh.nt it will be m,ade voluntarily. 6 1^. 4i0. 

The Magistrate must sign the record and the memorandum. 3 C. \V. N. 387. 

A statement of the accused containing an .Miration that it was not voluntary cannot 
be taken to be voluntary because the accused has signed the st.atement. 37 C. 735. 

When the confession IS recorded in accordance with Jaw. presun, pt.on under S. SO 

EviSnce Act IS that It ,s voluntary. The burden is on accused to disprove its 
voluntariness. 1935 R.49I. 

shouid Irovo tho -'"“YlI/SLS Cr'l Tim 

before his .tatoment IS recorded. 1935 L. 23U 33 Ur. J.. J. I jeo. 

Where .recused is — “Srihl^ofe" 

'■ T-' .935 l. «o=35 

Cr. L.J. 1130=150 1. C. 105 , - 

V confession uhkh bears neitki e of ’ "istrate is not 
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in strict accordance ^ith S. 364. Fact of its being ‘duly ni.ndc ’ can be proved by 
further evidence under S. 533. 1934 A. 81=56 A. 302. 

2S. Voluntary confession in serious offences is rare. 55 A. 91, 6 A. 509. 

29. Accused was detained m I’olice custods for more than 24 hours unnecessarily. He 

confessed and was again taken into Police custody. It was retracted at earliest 
opportunity. Held, it was not voluntary and should be rejected. 1933 O. 192=34 
Cr. L. j. 053, 1932 O. 317. 

30. It IS not necessary that the warning should appear in writing at the commencement 
of record of confession. Memo need not be m the handwriting of the Magistrate. 
It IS sufTictent if It IS signed bj* him» 1933 B. 145 = 57 B, 336, 56 B. 542=1932 
B. 553 overruled. 1925 L. 605=6 L. 415 Rel. on. 

31. Memorandum can be affived to English version of confession. 57 B. 36. 

32. Statement written and signed by accused while in control of Police is inadmissible. 

1933 A. 356=55 A. 426. 

33. Failure to question accused as to whether he is making confession voluntarily is 
fatal defect. 1933 0.315. 1930 O. 449 Ref. 1933 O. 313 Dist. 

34. Accused professed to speak of his own free will. Magistrate need not question him 
whether he was ill-treated by Police. 1933 C. 747. 

35. A confession recorded unler Ss. 164 — 364 is presumed to be voluntary under S. 80 

Evidence Act. 61 C. 399= 1934 C. 636, 1932 S. 201, 52 C. 67. 

36. There is nothing m S. 164, Cr. P. C., to prevent a Magistrate from recording the 
statement of an accused person, even if it is not a confession, 24 Cr. L. J. 723 = 73 

I. C, 963. 4 P. 327= 1923 P. 536, 49 C. 167, 1925 C 926=26 Cr. L. J. 1279, 1928 
P. 162=106 I. C, 698, 1927 B. 501. 

37. The Magistrate’s certificate that the confession, to his belief, was voluntarj’ is not 

conclusive and the confession may still be shown to be involuntarj’. 13 C. \V. X. 
861 = 10 Cr. L. J. 125, 1932 A. 228, 1930 O. 449, 1922 0. 302. 

15. Oral confession or statement. 

1. A confession or incriminating statement made by accused m the presence of n Magis- 

trate, while m Police custody, who is not produced before the Magistrate with a 
view to record his confession, can be proved by oral testimony of the Magistrate 
when it has not been reduced into writing. 1930 L. 534=1933 L. 716, 21 P R. 
1881, 52 P. R. 1887, 11 P. R. 1918. 

2. A Magistrate can hold a test identification and can prove a statement made to him 
under S. 157, Evidence Act. 1928 C. 500= 109 1. C, 225. 

3. Oral evidence of the Magistrate who watches investigation conducted by Police 

under instructions given to him under S. 159, Cr. P. C., and who did not himself 
make any independent inquiry' or record any statement from the available witnesses, 
are admissible to prove that the accused confessed the crime to him though the 
statement was not recorded under S. 164. 45 M, 230. 

4. Accused made no confession and there was no record under S, 164, Held, that the 
evidence of the Magistrateregarding unrecorded statement is inadmissible. 49 C. 167. 

5. A confession to be admissible in evidence need not be recorded. It may be oral. It is 
a relevant fact and may be proved by the Magistrate to whom the oral confession 
was made. II P. R. 1918 Cr. 


C. In or.al confessions a Magistrate is not required to make inquiry about the voluntary 
nature of confessions. 11 P. R, ipjg Cr., 2 L. 325. 

7. It IS not obligator}- on the Magistrate to record oral confession. 1934 A. 351 = 152 
I, C. 174. 35 A. 260 and 1929 A. 855 Dist. 


8. Unrecorded confession c.-in be proved by oral testimony of Magistrate. 1934 A. 
351=152 1. C. 174, 1922 M. 40=45 M. 230, 1930 L. 534 Foil. 49 C. 167 not 
appr. 35 A. 2o0, 1929 A. 855 and 21 Cr, L. J. 65 = 1920 B. 322 Ref. 


9. If confession is not recorded according to Ss. 164—364, Cr. P. C., oraI evidence of 
Magistrate is inadmissible. 1936 P. C, 253 <2), 1933 L. 716; 1936 L. 247 = 14 
L. 290-16 L. 912 ; 21 P. R. IgSl Cr.; II P. R. 1918 Cr. ; 1934 A. 81 = 56 A. 
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Con/cssioti or sfatctnciit — {Rccordiiis o/) — {cotitd.) 

1896 A. W. N. 161, 23 B. 221, 9 C. L. J. 55. 

3. If the accused is utiahle to write, hjs mark or thumb impression is sufficient com* 
pliancc ith the law. 45 A. 166. 

4. If accused c.an A\rite, his thumb-impression is not sufficient. 32 C. 550. 

5. Refusal to sign by the accused is an ofience under S. 180. 39 A. 399, 4 B. 15. 

21. Time of — . 

1. There is no provision of law which forhidsa Magistrate from recording a confession 
on Sund.ay. 1930 L. 171 = 125 1. C. 49=31 Cr. L. J. 759=11 L. L. J. 461. 

2. A Magistrate can record a confession before tlie.acciised is placed on trial. 73 I. C. 963. 

3. A confession made during remand proceedings, if not recorded in accordance with S. 
164, should be excluded. 137 I. C, 57“= 33 P. L. R. 25. 

4. Confession under S. 164 can be recorded during Police investigation only and before 
a Magistrate takes cognizance of the case. 37 C. 467. 

5. A confession made during inquiry by a Magistrate under S. 202, Cr. P, C., is not 
recorded under S. 164. 32 C. 1035. 

6. The Police produced accused under S. 303, I. P. C. and the Magistrate adjourned 
the case to enable the accused to engage a counsel, On the nevt hearing 
the Police took back the chalan .as being incomplete and on the same day a 
confession under S. 164 was recorded by another Magistrate. But at the close 
of the case, the accused stated th.at he nude it under promise of pardon. Held, that 
the confession could not be used .igninst the prisoner. The course taken by Police 
m taking back the challan «as illegal. 1930 L. 454, 135 I. C. 209. 

22. To Magistrate of Native State. 

1. Confession recorded bj Magistrate of Native State in conformity with the provisions 
of S. 164 is admissible. 1934 L. 873, 2 P. R. 1909 Cr. 

2. A confession to a Magistrate of Native State which does not conform to the provi- 
sions of S. 164 can be proved as extra judicial confession. 1934 Sind 103= 151 I. 
C. 311. 1925 B. 529, 49 B, 642, 22 D. 235, 69 I. C. 257. 

23. Voluntary nature of“-. See — 12. 

24 When there is no Police Investigation. 

1. Magistrate can onlj record a confession under S. 164, Cr. P. C., or D. M. can 
order such confession to be recorded, when there had been a Police inquiry under 
Ch. 14. If tliere had been no Police inquirj or complaint the confession T\ould be 
inadmissible in evidence. Such a confession c,nnnot be used as e.’jtra judicial con- 
fession even. 1935 O. 416 = 36 Cr. L. J. 927= 156 I. C. 231, 32 C. 1085 Rel. on. 
1931 O. 415 = 33 Cr. L. J. 45 and 1928 O. 393 Ref. 

2. S. 364 lias no application ^ here no evidence had been produced against the accused 
m the Police inqmr). 1930 L. 454=31 Cr L. J. 533= 123 I. C. 540, 1935 O. 416. 

25. Who can record. 

1. A confession or statement under S. 164 may be recorded by a Magistrate who after- 
wards conducts inquiry or trial. 37 C. 467, 3 C, W. N. 387. 

2. A Magistrate who directs the Police investig.ation is not incompetent to record a 
statement or confession under S. 164. 5 S. L. R. 31. 

3. Magistrates who are also Police Officers, c. g , Patels in Rombaj — are not competent 
to record statements or confessions, 17 B. 485, 1 C. 207. 

4. A third class Magistrate has no pawer to record a statement under S. 164 14 Bom 

I.. R. 753, 29 C 483. 

5. It is not necessary that the recording M.agistrate must l>e some one other than a 

Magistrate who has begun .an enquiry into the guilt of persons alleged to have 
been confederates of the confessing prisoner. 1932 L. 103= 135 I C 209 37 C 
467, 1923 L. 724 and 47 I. C. 273 Ref. ' ' ’ . 

6. If a confession is made outside British IndLo. it is not vitiated if there is notliing 
ag.ainst sub.stantive law or naturalhan* to vitiate it. 1932 L. 367= 137 I. C. 196= 
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33 Cr. L. J. 466, 1934 L. 873, 2 P. U. 1909 Cr. 

CONFESSION BY CO-ACCUSED. Section 30, Eridenee Act. 

1. Admissibility of — . 

1 . A confession of co-accused impHcatintr himself nnd others, jointly tried is admissible 

agamst all the accused under S. 10 and can be considered under S. 30. 106 I, C. 7 >1, 
65 I. C. 849, 39 A. -<84, 75 I. C. 701 = 25 Cr. L. j. 13, 1935 R. 491. 

2. In a rvarrant case confession of co-accused is admissible against all. 1928 L. 880= 

' HI I. C. 387=29 Cr. L. J. 835. 

3. A statement by one co-accused that another was implicated in the offence is inadmis- 
sible in evidence against others. 7 L. L. J. 51=86 I. C. 347. 

4. If the co-accused was induced to make a confession, it cannot be relied upon. 92 
I. C.451. 


5. In a case under S. 110, Cr. P. C., confession made by co-accused where he was co- 
accused in another case cannot be used. 22 C. W. N. 408, 61 I- C. 793. 

6. Accused were charged with murder, confession by one of them implicating himself to 
the extent of an offence under S. 328, is admissible against other accused. 
721. C. 497. 

7. A confession should justify the conviction of the confessor and onb' then it is admis- 
sible against co-acctised. 6 L. 176, 22 Cr. L. J. 260. 

8. Confession to be admissible must incriminate the maker with the co-accused to the 
same extent. 81 I. C. 891, 2 A. 444, 7 A. 646, 77 I. C. 439. 

9. If the confession exculpates the maker, it is inadmissible. 81 I. C. 249, 89 I. C. 516. 

10. Confession of co-accused need not completely implicate himself, Only a substantial 
implication is sufficient. 25 Cr. L. J. 17=5 I. C. 705 = 1924 P. 347. 

11. The statement must inculpate the maker himself more or at least equally with hi® 

co-accused. 1926 N. 117=26 Cr. L. J. 1537, 1934 P. 586, 1925 N. 78. 

12. The test is whether the maker of confession can be convicted on it. 6 L. 176 

= 1925 L. 435, 1925 L. 644, 60 I. C. 660, 2 A. 444. 

13. Confession made by co-accused to Police is admissible against co-accused* 
1933 L. 167. 

14. Confession which indirectly affects co-accused is admissable. 50 B. 683. 

15. Confession made before or during trial is admissible under S. 30. 54 B. 531, 192S L 
880, 1927 C. 265, 6 L. 176, 38 M. 302, 1931 N. 169. Sea 1935 U 35. 


2. By approver. See Accomplice. . 

1. The confession of an approver cannot be used under S. 30 because he is not join / 

tried along with the accused. 1921 P. 499. 
o -Approver’s statement cannot be accepted without any test as to his coniplicitj 
crime. 74 I. C. 543, 73 I. C. 262. 

3 It is unsafe to base conviction on the uncorroborated testimony of an approver 
I. C. 929= 2S P. L. R. 39, 73 I. C. 262. 


3 . 

4 . 


By inducement. Sec Confession by inducement. . , j 

If the co-accused was induced to make a confession, it cannot be relied upon. 


921. C.46h 


Confession—what is. 

1. ‘Confession’ must be construed as meaning the same in S. 30 as in bs. - 

7 A. 646. , . 

2. Before a statement can be taken into consideration against a fellow 

amount to confession on the part of maker with respect to the w iin j, 

are charged. (1873) 19 W. H. 16 Cr.. 10 B. H. C. R. 49/. 2 A. 444, 2 A. * 

2SS. 192S C. 416=109 I. C. 351. ^ 

3. U the inherent quality of the statement of the prisoner is not confession, -* 

rot apply. lO B. U. C. n.497. 

4. The confessing prtso*ier most tar himself and the persons be implicates with o 
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Confession by co-accuscd — (contd.) 
the same brush. 2 A. 44^4. 

5. It is not necessarv that confession should amount to distinct confession of the offence 
charged. 6 B. 288, 31 M. 127. 

6. Accused were charged v,ith murder. A confession by one of them implicating himself 
and others to the extent of an offence under S. 328, I. P. C., is admissible against 
all. 72 I. C. 497. 

7. Confession bj a person under enquiry under S. 476, is a confession. 1924 B. 446. 

8. A statement by an accused that he and his co-accused struck the deceased in the 
right of private defence cannot be taken into consideration against others. 1925 L. 532. 

9. In a Dhatura poison case, one of the co-accused stated that his co-accused brought 
milk and mixed some pouder in it, but he did not know what tliat powder was and 
that his co-accused gave the milk to the deceased to drink. Held, that the state- 
ment IS not a confession. 27 P. L. R. 441 “28 Cr. L. J, 209=99 I. C. 1009. 

to. The confession of a person who says he abetted murder, but withdrew before the 
actual preparation of murder bx his associates cannot be used against them, though 
they all jointly tried. 10 B. H. C. R. (Cr. C.) 497. 

5. Corroboration of. 

1. Confession of cn-accuscd mu«l he corroborated in material particulars. 72 I. C. 4f>7, 
(1873) 19 \V. R. 57 Cr.. 4 C 483. 10 B. 231. 8 A. 306. 1 A. 664, 10 B. 231, 5 P. R. 
1911, 1931 C. 697, 1930 P. 385. 1929 B. 327. 1929 A. 92S. 1928 U 320. 1929 M. 285. 
1929 L. 338 = 115 I. C. 1. 1923 L. 329=107 I. C. 614. 27 Cr. L. J. 858=1926 A. 
603. 25 Cr. L.J. 1041=1924 M. 805. 1921 M. 490, 22 Cr. L. J. 161, 21 Cr. L. J. 
79, 20 Cr. L. J, 497, 42 C. 789. 43 B. 739. 38 B. 156. 

2. The confession of one accused cannot lie said to W corroboration of the confession of 

another accused as against an accused person who has not confessed at all. 60 I, C. 
786=22 Cr. L. J. 290, 38 B. 156. 1933 C. 6. 1932 L. 298. 1932 L. 180. 3 L. 144 . 10 

B. 319, 1 n. 475, 8 A. 306, IOC. 970 Sec 6 L.415, 11 H. 4. 9 R. 404. 

3. Confession of the co-accu«cd ni.ix lurmsh the corroboration of the confession of an* 
otlier accused, as aiiainst tlif latter and tic^ vcrr.r 38 11.156,60 I. C. 768. See 
43 B. 7.39. i:o I. (• 350. See |930 A. A'. 192’> B. 327. 1924 C. 745" 3f) Cr. L.J. 586. 

4. Verihcation proceedings do not a«I<l ans swine to approver s evidenee nr to n ennfes. 
Sion .Slid cannot Ilf* regarded .IS rorroKirstion 3s C. 55*' 

5 Testinions of .Tccoinitlice IS no corrol*of.itioti as It not indejienc'eni 'l.iinted rai- 
deuce is not iinde l>etlei In Iwing double in qinntits \V. R. 57, 4 C. \\ . N. IJ*'. 

6. .\ second api'rovrr life’s not iinpro^r tlir j> «ition rf th»* fir^t s A 36'». 

7. Not onli there must l*e i orrolior.atioii a« t<» the de/tefi hut also .is totl r idm 

Ht\ o( .lU prisons conrein<“d. 3s (' 55'* 
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15. Conviction c.innot l>e b.n«;ed on confrssion of co-accnsed unless corrobomtcd, although 
there IS no reason to believe that it is xintrue. 1935 L. 230 = 35 Cr. L. J. 1180. 

17. If accused had no reasons for falsely naming other men and his story fitted m 
s\ith facts known and is corrolxirated sufficiently by material evidence against 
co-accused, it is a stiong piece of evidence against him even if it is retracted. 
1932 0.321. 1927 0.17 = 27 Cr. L.J. 1258, 1927 O. 369= 106 I. C. 721 and 1929 

O. 167 = 30 Cr. L. j. 360 Rel. on. 

IS. If the accused in his confession does not implicate himself as fully and subsanti- 
ally as his co-accused, it is not admissible against co-accused. 1932 A. 223 = 54 
A. 350, 2 A. 444, 2 A. 646 and 1881 A. \V. N. 20 Foil. 

19. A confession recorded by a Magistrate of Native State is admissible under S. 30. 
1921 N. 39 = 23 Cr. L. J. 673. 

7. Joint trial. 

1. It is not sufficient that co-accused should be tried jointly in fact. They must be 
legally tried jointly. 22 C. 50 (72). 

2. A person who pleads guilty and is thereupon convicted and sentenced, cannot be 
said to be jointly tried with the other prisoners who pleaded not guilty. 7 M, 10^ 
23;M. 151, 17 A. 524. 11 13. H. C. Jl. (U. C.) 146— 148. 

3. If the plea of guilty is not accepted by Court, the prisoner is still being jointly tried 
with the rest. 27 M. 151. 

4. But if the plea of guiUy is accepted, there is no joint trial of the confessing accused 
with the rest. 23 M. 151, 23 A. 53, 30 A. 340. 

5. Persons jointly tried under S. 107, Cr. P. C., m one and the same inquiry cannot be 
said to be j'ointly tried within S. 30, Evidence Act. 41 A. 231, 20 Cr. L. J. 201 
Com/. 1934 A. 927=152 I. C. 881. 

6. A conviction under S. 456, 1. P. C., based on the confession of co-accused who was 
being tried with the accused under S. 411, I. P. C., IS unsound. 20 I. C. 136=14 
Cr. L. J. 376, 1 C. W. N. 35, 5 C. L. R. 574. 

7. A confession by an accused implicating himself and two others in a charge of dacoity 
IS inadmissible against others m a proceeding under S. 110. 49 I. C. 649. 

8. Where accused pleaded guilty and declined to c.aU witnesses, the trial was joint trial 
and his confession could be considered against others. 14 Cr. L. J. 566. 

9. An approver cannot be deemed to be jointly tried with the accused. 1921 P. 499. 

10. A confession made by accused rn an inquiry under S. 476, Cr. P. C., is admissible 
against others at the trial, 1924 B. 445 = 26 Cr. L. J. 993. 

11. A person selling and another buying a girl for the purpose of prostitution cannot be 
tried together. 22 C. 164. 

12. A confession in a m.ijor offence wrill be admissible in minor offence as well e.a. 
murder and hurt. 1921 M. 490=24 Cr. L. J. 385, 54 M. 75 = 1931 M. 177. 

13. Accused were charged with murder or robbery. They implicated e.'ich other in 
murder. The confessions are inadmissible on charge of robberj’. 1923 L 293*= 
26 Cr. L. J. 612. 

8. Offence. 

1. The word offence includes the abetment or attempt to commit the offence 
1934 A. 927. 

2. S. 30 applies to proceedings under S. 110, Cr, P. C, 1934 A. 927. 

3. ‘ Same offence means the identical offence and not the offence of the same kind 

1929 C. 14=115 I. C. 359. 

9. Plea of guilty. See Plea of guilt>~— 7. 

1. The plea of guilty of one co-accused who is removed from the dock, while the other 
alone is tried cannot be taken into consideration against the other. 38 C 446 
58 C. 1214, 30 A. 540, 12 A. L. J. 1239, 13 C. W. N. 552. 22 M. 491, 4 C 483’ 
1931 C. 341, 17 A. 524, 7 JI. 102, 11 Bom. H. C. 146. Sec 6 L. 176, 38 M. 302. * 


Coufcssiou by co-accused — (contd.) 

2. A confession made by an accused pleading guilty is not admissible against the othr 
accused. 15 P. R. 1911 Cr., 17 A. 52+, 15 B. 66, 7 A. 160, 22 A, -145. 3 M. 151. 
See 14 Cr. L. J. 566 and 23 M, 151. 

3. No sooner an accused pleads guilty, he ceases to be accused who is (obc trtfi!. 
There is no issue between him and the crown. The practice of net accepting* a 
plea of guilty in order to araii the confession under S. 30, Evidence Act, ajrainc: 
co-accused is illegal and is an abuse of the process of Court. 58 C. 1214, 30 
540, 25 M, 69. 

4. A confession of an accused is not admissible . 10.11051 co-accused under S. 30, if the 
former is convicted on his plea of guilty. 222 P. L. R. 1915, 5 C. 954, 5 A- 253. 

5. A plea of guilt j. can be allowed to be witli<Ira\^-n if the .accused vas at the limerf 
making It, enfeebled bv illness and was undefended. 44 P. W. R. ]9J4Cr."222 
P. L. H. 1915. 

0. If the Sessions Judge refuses to accept plea of guilty, the confession will fv 
•admissible against others. 1926 A. 318”27 Cr. L. J. 44®, 43 C. 57, 23 A. 53, 23 31- 
151 CoK/. 53 C. 1214 = 1931 C. 341. 

7. A plea of guilt> at the commencement of Sessions trial is not one contcniplded bj 
this section. 1934 P.330. 


10, Retracted confession. See Confession — 15. 

1. retracted confession should carry pr.acticall> no weight as against .a fvvsna other 

than the maker, because it ts not in.ade on oath. 23 C. 6S9, 3S C. 5>% 3/ • 

375. 1934 P. 536. 15 Cr. L. J. 1290=1934 0. 416, 1932 f- t- 
251, 8 P. 862=1929 P. 212, 1929 C. 14.1927 L. 765'’ 28 Cr. U. J. S5I. 1^-' »• 
25:« 28 Cr. L. J. 497, 1933 R. 320. See 1934 C. s53. 

2. On retracted confession, conviction of the ni.aker is sound even ttithout corr^x’fabr’j* 

If It IS to be used against others it most be corroJiorated, i * 

1925 A. 627. 1930 0.412. 1932 L. 298-33 Cr. L- J. 25E J925 L. ^ 

415. 5 P. R. 1911 Cr.. 30 P. R. 19H Cr.. 1927 I*. 257. 23 C. 68O, C. 406 - 

( r. L, J. 360. 26 P. R. 1916 Cr. See 38 B. 156, 15 B. 66. 

3. .\s against co-accused a confession which has been retracted .at the first 

should not he reheil upon, unless corroborated M independent testimnnu * 

1916 Cf., 163 V u R. 1915. 5 l>. R. 1915. 38 R. 156. 1935 O. 354. 

.1 nf ft ro-acrttsrd tinder S. 30 is not sufTicient for font! 
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rorrnl'oration. lint «t i«; n rule of prudence and not of Inn, 1927 P. 257. 

H. A rrtrnclr I CTtrn jiHinnl rnnfe^^ion ran in Iiw !»e n stilTicicnt hnsis to support .n con- 
viction. 125 I. C. 41-31 Cr. L. J. 753=1929 Sind 253. 

15. Confc'.'iion made 14 dn\s .after .arrest and relMcled c.annot I’c ii«c.l njr.ninst co-.accused. 
1034 I.. 7IS. 

11. Proved *' at the Trial — 

1. S. 30 does not refer to st.atements at the trial hut to the sf.atenients m.ade before and 
provetl at the trial. 1935 L. 35, 45 A. 323=1923 A. 322=76 1. C. 1025 = 25 Cr. 
L.J. 305. 1929 M. 2.’15=11R 1. C. 5I2=30Cr. L. J. 932, 54 M. 783= 1931 M. 820 
= 32 Cr. L. J. 1099 Kel. on. 1933 O. 86=34 Cr. L. J. 124. 

2. There is no provision in S. 342, Cr. P. C., ivliicli nouM seem to allow the statement 
made hv one acctiscd person to l>e l.aken into consideration against the other .accused 
in the iCanie tn.al. 1935 L. 35. 1930 R 354 = 54 D. 531 =31 Cr. L. J, 1137=127 

I. C. 105 Pel. on. 6 L. 176=1925 R 435=95 1. C. 63 .and 1928 L. 880=111 I. C. 
387 = 29 Cr. I,. J. 835 Pcf. 

3. If the accused is not asked to expkatn the sUtement made against him by co-accused, 
it IS inadmissible. 1935 L. 35, 54 R 531. 

12. Self Exculpatory — 

1. Self exculpatOTT statement of the accused should not be considered against the co- 
accused, 1930 A. 746, 120 I. C. 210, 120 I. C. 81, 16 Cr. L. J. 25, 1926 N. 117. 

2. .\ self exculpatory statement ie admissible against the maker of it. 91 I. C. 1002 

= 1926 N. 229. 

3. A confession nhich does not implicate the m.aker to the same extent as the other 
accused, is of very little use against the other .accused. 8 P. 2S9= 1929 P. 275 = 30 
Cr. L. J. 675, 11 Cr, L. J. 701, 1926 N. 117. 

4. The self exculpator}' statement of the aife that 'ahite substance was administered on 
the assurance of the paramour, that it would bring about good feeling, did not 
amount to confession and could not be used against the paramour, as criminal cons, 
piracy was not proved. 14 Cr. L. J. 586=21 I. C. 378, 99 I. C. 1009. 

5. A statement by an accused, which suggests an inference of guilt may amount to 

confession, though he may directly repudiate his participation in crime. It is admis- 
sible if sufficient corroboration is forthcoming. 53 I. C. 691. 

6. A statement by accused th.it under threats of death, be was forced to sit outside the 
door of house where murder was committed and to warn the approach of any body 
and not to divulge the secret, is not a confession and is not admissible under S. 30. 
24 P. R. 1910 Cr. 

7. A st.ntement by accused that he and bis co-accused struck the accused in the exercise 
of the right of private defence is inadmissible against others. 1925 L. 532 = 85 

I. C. 371 = 26 Cr. L. J. 531. 

CONFESSION BY INDUCEMENT. ETC.— S. 24, Evidence Act. 

I. Admissibility with regard to other offence. 

An inducement to confess to one crime will not invalidate a confession as to a difTerent 
crime, unless both are parts of the same transaction, ll A. 79, 46 A. 236=1924 
A. 220 = 25 Cr. L. J. 956. 

2. Advantage to be gained or evil avoided. 

1. A mere collateral benefit or boon, like, promise to give prisoner some spirit, or to 

strike off his handcuffs, or to let him see his wife, is not sufficient inducement to 
reject confession. Taylor s Evidence. Ss. SSO-881. 

2. Threat to put accused's w’omanfolk to trouble is sufficient to exclude confession. 
60 I. C. 417 = 22 Cr. L. J. 225. 

3. Threat of excommunication is not sufEcient.4 A. 46. 

3. " Appears " to Court, as caused by inducement, etc. — Burden of Proof. 

1. The word appear shows that S. 24 does notrequire positireproofof improperinduce- 
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iitcnt to justity the rcicclion of confession. 25 It. IGS. 01 C. 399, 32 B. 111. 

Z A confession imy Ikj rejected on wcH*Kroamlctl conjecture, there must be sometbir.j 
before the Court on which such conjecture enn rest. 2 Dom. L. It. 761. 

3. 'J'he mere fact that accused was in I’oUcc custody ilocs not warrant the presuroruon ^ 

that the confessmn was due lo inducrment. 95 I. C. 59==27 Cr. L. J. /2l 
-1926 N, 368. 

4. A st.atemcnt in wrilinir by accused person rontaininc allcpations which, whether the) 
arc true or not .appear to indicate that the statement was not m.ade roluntanly, 's 
inadmissible. 37 C. 735. 

5. The mete fact that a confession is retracted, it docs not cast upon the prosecution the 
duty of provinR that it was voluntary. 2 Horn. L, It. 161. 

6. A mere subsequent rclr.action of n confession, which is duly recorded and 

a Magistrate, is not enough in all eases to niahe it appe.ir to have been un aw 
induced. 25 Horn. 168. 


7. 

8 . 

9. 

10 . 

n. 

12 . 

13. 

14. 

15. 

16 . 

17. 

18. 

19. 

20 . 

21 . 


Court has discretion to reject or receive confession. 32 R. 126. 

A strict proof of inducement is not necessary. When there is a doubt, prosecu 
must dispel it. 1933 Sind 409, 1929 Smd 245, 6S I. C. 413. 

If the doubt about the voluntary nature of confession is not removed J’j 
tion, the confession ^vlU be rejected. 1930 L. 88-30 Cr. L. J. iOS , *. 

C. 587, 192+ L. 62+. •llewllj- 

If Court is m a position to say that the confcs^on_appc.^s to have been i 
obtained, it will be rejected. 1934 C. 636, 52 C. C/, 25 B. 16 . 

Probability that confession was induced l>S’ 

exclusion, 1933 31=53 A. 91, 6 A. 509, 52 C. 67. 1925 A. 627 = 26 Cr. C. J 

Voluntary confession in serious olTences is rare. 55 A. 91, 6 A 509, ^ -j5„tto 

Any thing ranging from the h.t Wl- 

exclude the confession. 52 C. 67 — 1925 C. 587, lyti a • so C 67 1^25 

It is idle to expect accused to prove inducement, threat or promise. 

A. 627*96 Cr. L. J. H3I, „„fi;rient to 

Well-groundeded conjecture, c""?". 

exclude confession under S. 24. 61 C. 399 1934 C. . • c -54 6 L +1-5 

Mere surm.se or conjecture is not sufficient to reject confession under b. , 1 - 1 . 

= 1925 L. 605, 1927 O. 17. 1934 L. 417. . ili.treat' 

Court can consider other grounds, even if allegations of .accused regai 
ment is fafse. 1933 C. 747=146 I. C. 186. 

Reported decisions help little on this question of onus. 52 C. 67. ^ 

Court has to determine the sufficiency of inducement. 1932 m ’ cannot to 

Where the loner Court has righUy or «™"sly “ ““ 
taken into consideration. 126 I. C. 53 = 1930 Smd 168. is in- 


612, 1925 L. 371=86 1. C. 547-^ c-c- l-- , ,537 ^^1. on 
Cr. L. J. 531 and 1926 N. 117 = 90 1,0.385 - 26 Or. 1-. J. too, 


, . ™ ’-T-" -m?K irsiiii"""- 

• ZnSeofpardon. » « 4*'74'i6Jed ^ L 608= L. 550, 

S. 24 aouW apply and the confession will be exetmteu. 

3. Accused made a confession in tchicb 

murder. He n-as made approrer and the three inen a cre s ‘ the first 

He nas tried for murder. Held, that the confession m-ade bj acens 
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murder trial T\’as inadmissible underjs. 24, Evidence Act. 59 I. C, 324. 

4. Previous statement of approver to Police is inadmissible against the accused. 35 M. 
397, 35 M. 247. 

5. Confession in Police cuslody.—Threat. 

1. The mere fact that a person is in Police custody, is not a good basis for the presump- 
tion that any confession he makes is caused by inducement, threat or promise. 1926 
N. 368=95 I. C. 59=27 Cr. L.J. 731. 

2. Statements of accused in Excise case, in custody and after their removal to Excise 
barracks, were held inadmissible. 53 C. 706=1926 C. 1163 = 27 Cr. L. J. 1329. 

3. Confession obtained after illegal detention by Police must be regarded with gravest 
suspicion. 7 W. R. 3 Cr. (1867), 21 C. 64i 

4. Confessions in this country are often obtained by undue influence, especially by the 
Police. 5 W. R. Cr. 6, 24 W. R. 80 Cr., 9 A. 528, 15 B. 452. 

5. The reports show that many confessions are induced by improper means and that 
innocent people often accuse themselves falsely is known to the reader of any book 
on evidence. 15 Bom. 452, 52 C. 67. 

6. Where confession is made after Police custody after several days and protracted 
consultation between the accused and the investigating officer and subsequently 
retracted ; it is inadmissible, 23 C. W. N. 886. 

7. Statements made to Police while in custody are not admissible in evidence, though 
those statements are incriminating. 18 Cr. L. J. 106, 24 I. C. 845. 

8. Where the confession was made after Police custody for several days and protracted 
consultation between the accused and the investigating officers and was subsequently 
retracted, the confession is inadmissible. 23 C. W. N. 886=53 I. C. 929. 

9. A confession made by an accused person, after he has been for a considerable time 
in Police custody and was subsequently retracted the confession ought not to be 
acted upon without corroboration. 54 I. C. 881. 

10. A confession while in Police custody is of little value. 10 P. R. 1914 Cr. 

11. The character and duration of Police custody must be considered. 1933 C. 747= 
146 I. C. 186, 1932 Sind 64, 1927 P. 429, 52 C. 67, 25 B. 543, 53 I. C. 929. 

12. When ^the period of Police custody was absolutely short, the confession could 
not be said to be caused by inducement, etc. 1933 C. 747, 52 C. 67, 1926 N. 368 
= 27 Cr. L. J. 731. 

13. Whether accused expects to be transferred to Police custody after making confession. 
1925 A. 627 = 26 Cr. L. J. 1431. 

6. Effect of Inducement — Its Removal. — S. 28, Evidence Act. 

1. Where once there was inducement, bouever slight, no confession ought to be 
admitted until it w.as proved that the effect of such inducement had been entirely 
removed. Ill Russel on Crimes P. 37S. S/ieri«g/ort’s Ctrsc 2 Lew 123, Res v 
Hewett, C. and Cr. C. 534. Ref. m 9 Bom. H. C, (Cr. C.) 358. 

2. S. 28 does not apply if the warning convened by Magistrate did not remove the 
impression caused by inducement. 1933 A. 31 = 55 A, 91. 

3. There IS a presumption of continuance of inducement. 50 C. 127 = 1923 C. 45S. 

4. It is a continuing offer, the thread of which continues unbroken, unless it is accepted 
by confession, which completes the bargain, unless there is some circumstance 
which breaks it. 1925 A. 606= 26 Cr. L. J. 937, 

5. A Railway Auditor finding certain defalcations told the accused he had better pay 
than go to jail, whereupon be confessed before Traffic Manager. Held, that im- 
pression had not been removed in such a short time. 9 B. H. C. 358, but after 
the lapse of long time it is admissible. 1936 R. 455. 

7. Inducement. 

1. A statement is inadmissible under S. 24 if the Court considers to have been 
made in consequence of “any iaducement, threat or promise." 11 B. H. C. R. 



Coufcithn by ifuluctmcfU, 

137, 1920 Sim( 215. 

*^35*^*" t!»‘t^'rit!t{ir(i !ij (he itui'^r and not the jury. 

3. .\cc«<r<! jn.adc n cf>nfr«‘iion tn .■\ /r.vft,v thinkins' th.it li'' mafic it caJer 

If* Ill’S aiK-intacr, Hi-lii, tliat (t *ih'i::I.t not l-e rejected. 

d. \\ hcllicr an> threat nr indi^ntient «.!« r»ff**fe<l nr nf>{ jrt a partietil.ar ease isaqces- 
l»on of fad nnd ha« in Iv' tlrridn! svitlr rcforenco tn rjrcttnietancce of that ease. 8 
K 239«lo:?? \\ 273*-^jnCr. I,, j. W5-1K 1. C. 770. 

5. Where Manager of a cojinnny Mtd to thr .ncciteffi who lad committed tbcoiTer.w 

of cmbe^rlcrnertt nn<l f.alsn'icatinn of nrcount, ff> m.alce u clean hreast of it for it 
would be to lus interest, .and in^tntrd an I'ctfing f?ii eon/c^sJon in writing on the 
same d.iy. Held, tli.at the Manager ihd hoM out .a sort of indneement and threat to 
nccusecf. 1 W2 Sind t>4 33 Cr. L. J. 650. 

6. Where a vill.age /^tnc/» told thn .accused that truth h.as come oat and the vjllagtts 
w'crc hcinc worried alxiut the .affair and be h.id {setter wy wh.at he knew and the 
accused thereupon nwde .a confession. Meld, lh.it there were talid threats and 
inducement. S P. 239” 1939 V. 375” 30 Cr. L. j. 675, 1923 C. 45S. 

7. It IS immaterial to whom a confession, obtained by undue influence, is made. A eoa- 
fession so tainted is inadmissible even if made to the Sessions Judge or 5 fagistrate. 
5 N. \V. |». S6, 3 n. 12, 2 A. 260. 10 C. 775. 

S. A tainted confession made to any person is irrelevant. It is immaterial whether it 
be made to the pt rsi'n other tlnn one who held out inducemcrit, thrc.it or promise 
or to the person w ho had osed undue triflucnce, JO JS, L. K. {ApP') 3i 3 B. 1^ 5 N* 
W, P, d6, 2 A. 260, 10 C. 775. 

9. A Magistrate .lets without discretion, when as prosecutor, he holds out premise t® 
prisoners as an iniluccmcnt to confess. 1 W. U. 24 Cr. (1804). 

10. Court has to consider whether inducement, thre.it or promise w.is sufitcient to 1^ 
accused to believe that he would l>cncfit by making confession. 1932 Sind 64-" 
138 1. C. 618«33 Cr, L, J. 650. 

11. Inducement must have reference to the cluirge against the accused, that Is char?® 
of an offence in the Criminal Court. 4 A. 46. 

12. The inducement must be for the purpose of extorting confession of the offence 
charged. 10 B. L. R. App. 1. 

13. It IS difficult to lay doam any hard and fast rules as to what constitutes inducement, 
a term which of course includes torture. 11 Bom. H. C, R. 137. 

14. The fact that a statement was made by an accused under circumstances of hope, fear 
or otherwise, goes only to minimize its weight. 35 Cr. L. J. 326. 

15. The Court has first to determine the sufficiency of inducement, threat or Promise, 
and secondly to clothe itself with the mentality' of the accused to see whether t 
grounds would appear to the accused reasonable for a composition that is mentionc 
in S. 24 and lastly to see whether the confession appears to have been caused i 
consequence of the inducement. 6 L. 415, 52 C. 67. 

16. Where an accused retracting a confession alleges iJJ-tre.'itment and inducement b> 
Police, the onus is on him to prove it. 47 I. C. 811. 

17. Accused confessed to a Police constable, on being assured by him 

would happen to her, that she had killed her unborn child and buried m 
enclosure of her house. The statement led to the discovery. Held, that the co 
fession was inadmissible although made to the committing Magistrate as well. 

N. W. P. H. C. R. 86. 

18. Inducement, threat or promise by a person who has no power to inquire into docs 
not make confession inadmissible. 1933 P. 149 = 34 Cr. L. J. 349=12 P. 241. 

19. Confession under mere hope of pardon cannot be rejected. 1933 L. 388=34 Cr. B* 

J- 598. 1927 P. C. 215 = 8 L. 230 Ref. 

20. When the period of Police custody was exceedingly short, the confession could not 
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l>e Mid to Inre hren cau'=ed bv indiiccinent, etc. 1933 C. 747, 52 C. 67=1925 
C. 587 He), on. 

21 . Court should clothe itcelf ilh the inent.ilitj* of the accused to see whether the grounds 
arpe.ar to .nccuecd rc.isomblc for etipposition that he nould gain any adrantage or 
avoid any evil. 52 C. 67. 

22. The mere fact that the confession was retracted does not show that it was not 
voluntary but was made in consequence of inducement, etc. 6 L. 415, 1932 Smd 
20l = 34Cr. L.J. 147. 06 1. C. 647=27 Cr.UJ. 983. 1923 P. 13 = 24 Cr, L. J. 
497, 25 D. 168, 52 I. C. 50=20 Cr. L. J. 562. 1934 O. 405, 8 O. W. N. 247. 

8. Inducemerjl or ihrcats—whal are — 

1. An admission obtained from a prisoner by persuasion or promise of immunity by the 

Police ought not to l>e received in evidence. 9 W. H. Cr, 16. 

2. “l will get jou released If jou speak the truth" is an inducement. 8 P. R. 1882, 9 

W. R. 16. 8 \V. R. 13, 45 R. 1036, 50 C. 127, 14 P. R. 1911. 

3. “If you speak the truth, we would speak to the constable and arrange" is an induce- 
ment. 20 M. 38. 

4. “Tell me what \ou know about it. if >ou will not, I can do nothing for you and I 
will send for the const.ablc” is inducement. (1897^ — 1901) U. B. K. 147. 

5. “Vou had better tell the trutli" amounts to inducement. 10 C. 775, 1934 L. 417, 

6. “You had better pay the money than go to jail .and it would be better for you to tell 

the truth", is Inducement. 9 B. !l. C. R. 358. 

7. "Tell me what happened .and I would take steps to get you oil" is inducement. 

3 B. 12. 

8. “If you confess to the Magistrate, you will get ofT' js inducement. 1 W. R. 24. 

9. “it would be to your interest if you make a cle.an breast of it" and insisting to get 

the confession in writing, is inducement. 1932 Smd 64 = 33 Cr. L. J. 650. 

10. Confession under inducement of being made an approver is inadmissible. 45 A, 300 

= 1923 A. 352, 45 A. 633=1924 A. 72. 

11. Confession on a promise of release is inadmissible. 45 B. 1086. 

12. Pressure by accused, which is sufTicient to induce the accused to suppose that he 
would get a benefit of temporal nature is sufficient threat or inducement. 1926 A, 
246 = 91 I. C. 894 = 27 Cr. L. J. 158. 

13. A confession made by an accused person under fear encouraged by Police in 
a subtle way during the hours the .accused was in their custody and before he was 

' produced before the Magistrate is inadmissible. 60 I. C. 417. 

14. An incriminating statement by accused in Police custody at the suggestion of the 
Headman at the latter’s suggestion to speak the truth, lest the witnesses for the other 
side may let it out, is inadmissible. 18 Cr. L. J. 106 = 37 I. C. 314. 

. 15. Statement made by an approver under a conditional pardon is admissible against the 

. accused. But if accused are acquitted and approver pot on trial, the statement is 

^ inadmissible, as it was made by inducement 22 Bom. L. R. 1247. 

\ 16. A confession caused by illegal inducement or illegal detention of accused’s relatives 

‘ is irrelevant. 4 I. C. 759. 

17. K. as a witness made a statement implicating himself in the trial of one V. He was 
t then made a co-accused. It was found that statement was made by inducements or 

threat. Held, that it was irrelevant. 9 P. R. 1911 Cr. 

'■ 18. “If you confess, you will be pardoned” is an inducement. 2 A. 260. 

19. That the accused would be dealt with leniently is an inducement. 9 L. 671. 

I 20. A village Pattch told the accused that the truth liad come out, and the villagers were 
/ being worried about the affair and he had better say what he knew. Held, that there 

I was veiled inducement and threat. 1929 P. 275 = 8 P. 289 = 30 Cr. L. J. 675. 

J 21. “l will try to save you’’ is inducement, 60 C. 719=1933 C. 644. 
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Z3. Inducement may not be expressed but may he implied. A perfectly innocent expres- 
sion coupled with acts or conduct of the person in authority may amount to induce- 
ment to confess. 52 C. 67. 

truth has come out : you had better say v;hat you know" is inducement. 8 P. 
289==1929 P. 275=*n6 I. C. 770. 

25. Promise of immunity from prosecution in another case is inducement. 5 Cr. L. J. 437. 

26. If you confess we will compromise the matter IS — . 17 Cr. L. J. 188. 

27. Do not expect advantage or disadvantage therefrom’ is — , 3 Cr, L. J. 324. 

28. Offer by complainant to drop proceedings is — . 1921 C. 458. 

29. Unless you admit guilt you would be dealt with severely and sent to iail' is— . 

19 A. 291. 

30. A threat to put the womanfonc to trouble, 1920 C. 663 or to detain the wife of the 
person illegally .11 Cr. L. J. 4J, or to implicate crime 1921 L. 267, or beating to 
extort confession. 6 Cr. L. J. 266, 17 Cr. L. J. 351 falls under S. 24. 

31. My own brother had committed murder but had got off by making clean breast of it. 
26 P. R. 1916=17 Cr. L. J. 226. 

9. Inducements, Threats— what are not. 

1. Moral exhortation to speak the truth is not inducement. 9 P. R. 1894, II C, W. N. 
904, 1925 P. 772-4 P. 646, 6 Cr. L. J. 154. 

2. Holding out hopes of divine forgiveness is not inducement. 5, M. L. J. 29. 

3. “Take care we know more than you think we know" .amounts only to a caution and 
not a threat. 3 Bom. L..R. 404. 

4. “l know the whole thing" is not inducement or threat. 3 Bom. L. R. 404. 

5. Threat of ex'Communicatiou for life is not a threat. 5 M. L. J. 29, 4 A. 46, 

6. Accused in making confession said to the Magistrate “I want to make a clean breast 
of it for the Government may take pity on roe if I serve the Government." Held, 
it was not inducement under S. 24. 109 I. C. 225 = 1928 C. 500. 

7. If a person confesses to a Mokbia of a village voluntarily, without any sort of assur- 
ance from him that he would help him, is not covered by S. 24, as he is not a 
person in authority. 49 A. 57=1926 A. 737=27 Cr. L. J. 1068. 

8. The fact that a Police Officer got by means of threat or deceit an mformation from 
a prisoner as to circumstances incriminating the latter does not render that informa- 
tion inadmissible in evidence. 38 I. C. 321, 4 Cr. L. J. 49. 

9. There is no rule of law which compels a Magistrate to raise an inference or improper 
inducement from the mere fact that a confession is retracted. 6 L. 415. 

10. “it is no use trying to get <7at of it, you were seen vrith a pair of shoes 
(1897—1901) 1 Upp. Bur. Vol. 147 (148). 

11. “Do not cry but speak the truth" is not — , 1929 M. W. N. 791. 

10. Persons in authority. 

A. General. 

1. The test as to whether a person is a person in authority, is whether that indiridiai 
had authority to interfere with the matter and had any concern or 
cient to give him that authority. 42 B. 220, 1934 Sind 172, 1932 Sind 64—3 
L.J. 650. 57 C. 488, 50 C. 127,40 B. 220. . 

2 A too restrictive meaning should not be placed upon the words person in auin y- 
9 C. \V. N. 474. 

3. S. 24 refers to a person in actual authority, a test being the possession of 
l>ower or control over the accused with reference to his ca'^e. ISCr. L.. 3-3 
Deputy Registrar in the case of a clerk. 1925 P. 772. 

■4. The etpression ‘person in authority* has a wider meaning than actual prosecutor end 
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the test IS, has the person nny authority to interfere in the matter nnd any concern 
or interest in it, sufficient to give him authonty. 43 I. C. 605=19 Cr. L. J. 189, 
9 Bom. H. C. 358, 8 Bom. L. R. 507, 26 I. C. 161, 9 C. \V. N. 474. 

5. A person is deemed to be in authority, only if he stands in certain relations which 
are considered to imply some power of control or interference in regard to prosecu- 
tion. 9 B. H. C. R. 358. 

6. A person in authority means a person who has control over the prosecution. 2 Den, 

Ca. 522, 23 L. J. Mag. Ca. 19, 8 Car. and P. 733. (Ref. in 9 Bom. H. C. 
(Cr. C. 358.) 

7. Belief of .accused that the person to whom he is making confession is person in 
authority, is not sufficient. 1934 Sind 172=152 I. C. 1032, IS Cr. L. J. 58. 

8. Person in authority is one who is engaged in apprehension, detention or prosecution 
or examination of .accused. Hence a Tahsildar who had no interest in prosecution 
was not a person in authority. 1933 P. 149=34 Cr. L. J. 349= 12 P. 241. 

9. A person who has no power to interfere in the matter is not a person in authoritv. 
12 P. 241. 

10. If the inducement had been ofTered by a third person and tlie person in authority 
kept silence, the confession is inadmissible. 9 L. 671 = 1928 L. 476. 

B. Who are— and are not. 

1. A co-villager who does not exercise any influence or authority in the village, is not 
a person m authority although accused might have thought him to he such a person. 
57 C. 488 = 1930 C. 633. 10 S. L. R. 140. 

2. A confession to Excise Superintendent with regaril to illicit possession of opium is 
admissible, provided no threat or promise uas held out. 22 C. \V. N. 451. 

3. Inam Khor is not person in authority. 1929 L, SSS’-'IH I. C. 719, 

4. Lamhardar is not a person in authority, 4 L. L. J. 235 = 81 I. C. 555. Cont, 1934 

L. 307—417. 

5. Magistrate or Magistrate's Clerk is person in authority. 2 A. 260, 10 C. 775, 26 

M. 38. 1 W. R. 24 Cr., 101 I. C. 881. See 1934 L. 417=152 I. C. 998. 

6. Master of a vessel or Master is person in authority. 10 B. L. R. App. 1, 57 C. 488, 

7. Manager of a firm illegally induced a servant of the firm who had emhezzled 

money, to confess, and insisted on getting confession in writing. Held, he was 
person in authoritv and confession was inadmissible. 1932 Sind 64 = 30 Cr. D, J. 650. 

8. Whether a Monigar is a person m authority depends upon the circumstances of each 
case. 1929 M W, N. 791, 26 M. 38. 

9. A village panch is a person in authority. 8 P. 289, 1923 C. 458= 23 C. \V. N. 572. 

10. A member of panchayat is a person in .authority. 4 Bom. L. R. 785. 

11. Collecting Panchayat and assisting Panchayat are both persons in authority. 50 C. 
127 = 1923 C. 458. 8 P. 289=1929 P. 275. 33 I. C. 828. See 1924 M. 230 = 25 Cr. 
L. J. 269, 4 Bom. L. R. 785. 

12. A member of Panchayat who w.!* assuming authority and leading the accused 
to believe that he had that authority, he was held person in authority. 9 C. W. N. 
474, 11 C. W, N, 904, 1929 P. 275, 17 Cr. L. J. 183. 

13. The members of a Panchayat who sat together to consider whether two persons 
should be evcommunicated for having committed murder were ti^^Id not to l»e person 
in authority. 4 A. 46, }SS3 A. \V. X. 129. 4 Bom. L. R. 785, 1924 .M, 230. 

14. Prosecutor or wife of one of the prosecutors and concerned in the management of 
their business IS person m authoritv. 9 B. H. C. It. 358, 23 Cr. L J 573 19 Cr 
L. J. 1S9. 1921 C. 458. 

15. Police Constable is person in authority. 5 N. W. P. 86. 

16. Police Patel m a village is person la authority. 40 IJ. 220, 3 U. 12. 

17. President cf Panchayat is person in authority. 33 1. C. 825 = 23 C. \V. X. 512. 

IS. Thugyi is person in authority. 26 1. C. 192= 8 Bur. L. T. 39. 
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7. Confession to Police is mlmtssihle to prove ownership of properly under S. 522, 
Cr. P. C. 9n, 131. 

8. Judge may refer to confession contnliied in Police diary and cnaWe the accused la 
conlrndict the witnesses* 192$ A. 25*^29 Cr. L. J. 26. 

9. Confession to Police cannot Ik? used to explain nway discrepancy In ft sobseijeent 
confession to a Magistrate. 1926 A. 246*=s27 Cr. L. J. 158. 

10. Confession lo Police may he used not to prove g»dt, hut lo prove a corroborative 
circumstance. + A. 198. 

3. Admission or confession to a Police Officer. Sea I'lrst information report— 2. 


A statement made by an accused to the Police, not atnounting to confession is ad- 
missible in evidence. 10 Bom. 1-. R. 2, 6 C. 530, 5 Bom. L. B. 312. 

A statement, although intended to he made in sclf-cxculpation .and not as a confes- 
sion, may nevertheless Ik? admission of a criminating circumstance and n so, i 
excluded by Ss 25-26. 6 B. 34, 8 L. 326, 46 B. 86, 

Accused was found carrying a Ik>x at night, ami when asked by a Police 
its ownership, stated that l>ox belonged to him. Held, this statement w.is a i 
against him, on a trial of theft of the box. 5 Bom. L. R. 312, 

A statement to Police from which no inference of guilt can be drawn is sdmissi 

ble. 15 C. 389. 

Any incnmin.iting statement by accused to Police, on which the prosecution rehes, 
is inadmissible. 10 C. 1022, 6 B. 34, 14 B. 260, 19 B. 363. 

A useful test as to admissibility of statements made to ascertain t e 

purpose to which llicy arc pot by the prosecution. 41 C. 545. 

If the statements are relied upon, not because of their -d^t^^show what 

falsity, they are admissible. They are m such wses cTreen- 

the defence of the .acensed is, and that as tlie '* ”? r’ 55 j. c. 961 , 

stance to prose the gmlt of the « C- ^5. 5 Bom. L. R. 312, 

65 !, C. 849, 1925 S. 257, 1926 S. 151, 19 B. 363, 1922 A. 24. 

Esculpaton- statement may amount to admission. Me'admlssi- 

pointing ont the place of murder, or where he made 

hie as .Admission, whether they lead to discoyery under S. 27 orasstatemen 

as part of defence. 41 C. 545. 

fecteTstataVwfte Polif thai he got to 
accused and is therefore inadroissible. 46 B. 961. 

A Sub-Inspector of Police deposed that accused Mme '5 “ , “ ad- 

SltufatSLrand S^Shle” 1923 B. 232=91 I- C, 347= 

Accused gave first information report ^ ™histw 

, ♦!»* nrehminary portions oi it giving M. 78S=*22 

Incriminating admissions of ““ 

rmts'rwt&fSdSrfefs-a. 120 I. C. 210=31 Cr. L. J. 
r^^^l^^oi^'sed whl.elncus.od, of Police Is not admissible against his eo- 

accused. 12 Bom. L. B. 889. «.i rtf his having 

. Statement of accused while in custody of the as being of an 

out the place ^-here he committed fence, me not admiss 
mcriminating nature. 1926 C. 320=921. C. 439- 27 Cr. C. J. 
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16. A confession made to Police Officer by an accused is admissible in evidence, on 
behalf of another co-accused. 12 Cr. L. J. 79. 

17. Accused was convicted on the evidence of taro Sub-Inspectors who stated that he 

offered them Hs. 10 per ball of opium to let him land from a steamer. Held, it was 
an admission of an olTcnce that he had contraband opium and therefore inadmissible 
in evidence against him. 13 Cr. L. J. 405. 

18. Confession to Police Officer isadmissible to prove the ownership of property regard- 
ing sNhich he is charged. 56 I. C. 62. 

19. A statement made to Police Officer by way of explanation m order to exculpate 
himself is admissible. 14 Cr. L. J. 252. 

4. Confession to foreign administrator while in custody. 

Confession by an accused while in custody to a foreign .administrator is inadmissible. 
1924 B. 480=87 1. C. 520. But is admissible if made to a Magistrate of foreign 
country, 1929 M. 487 = 52 M. 529. 

5. Confession to Magistrate while in Police custody. S. 26, Evidence Act. 

1. A confession made to the Magistrate is admissible, although accused is in the 
custody of the Police. 15 C. 595. 1925 L. 557=91 I. C. 806, 6 A. 509. 

2. The word ‘Magistrate’ and ‘Police Officer* in S. 26 include the Magistrate and Police 
Officer of Native State. 49 B. 642, 22 B. 235, 69 I. C. 257, 3929 M. 487*=52 M. 
529, 1934 Sind 103, 12 A. 595, 2 P. R. 1909. 

3. S. 26 does not make the admissibility of the confession dependent upon the know- 
ledge of the accused as to the identity of the Magistrate. 1930 L. 534. 

4. "Magistrate" means any Magistrate and not merely the Magistrate having jurisdic- 
tion. 7 B, H. C. R. 56 Cr., 144 I. C. 157, 52 M. 529. 

5. Oral confession or incriminating statement by an accused id Police custody to a 
Magistrate is admissible. 1930 L. 534=129 1. C. 289=32 Cr. L.J. 290, 1933 

L. 513 (2). 

6. A statement made at the dock before the Magistrate, if it amounts to confession 
isadmissible, when the accused was in custody. 1930 M. W. N. 1249, 1931 

M. W. N. 723. 

7. A statement made m the presence of Sub-Magistrate and a Constable who had the 
accused under arrest at the time and not recorded by hlagistrate under S. 164, Cr. 
P. C., is inadmissible in evidence. 1929 A. 855=30 Cr. L. J. 867. 

8. A confession to be admissible in evidence may be oral. It may be proved by the 
Magistrate to whom the oral confession was made. 11 P. R. 1918 Cr., 1933 L. 998, 
14 L. 290, 1933 O. 432, 1933 L. 716, 19 Cr, L. ). 651. 

9. Police Officer took a Magistrate with him while conducting investigation. Evidence 
of Magistrate as to what happened and pointing out places bv accused m inadmissi- 
ble. 1933 A. 394. 

10. Accused was brought before a Magistrate for remand. He confessed his guilt. 

Magistrate did not record it according to law but on the back of application. He 
was examined as witness. Held, it was admissible and the defect was cured. 
1934 R. 78 = 35 Cr. L. J. 823, 55 M. 711=33 Cr. L. J. 626 and 1933 A. 440 Rel.on. 

11. Oral confession before Honorary Magistrate is admissible under S. 26. 1934 L. 417, 

1933 L. 956, 1929 L. 794 and 1930 L. 534 Foil. 

12. Oral confession to Magistrate soon after arrest is admissible. 1933 L. 998=147 1. 

C. 692. 1930 L. 534, 1932 L. 488, 21 P. R. 1881, 52 P. R. 1887 and 11 P. R. 
1918 Ref. 

13. If the Magistrate did not act under Ss. 164 — 364, oral evidence of Magistrate should 
not be allowed. 1936 P. C. 253 (2), 14 L. 290, 16 L. 912, 21 P. R. 1881. ll P. R. 
1908, 1934 A. 81 and 1922 M. 40 overruled. 

14. Accused pointed out to a Magistrate at an identification parade, a person as being 
one of the dacoits, who took part in a dacoity with him. Held, it amounted to 
confession which can be used against co-accus^ and can be proved by the Magis- 
trate. 1936 R. 350, 1934 R. 78, 55 M. 711 = 1932 M. 431, 45 M. 230, 14 L. 290. 
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37 CM67nnd 55 A. -163 fM. 

15. A confc'iMon mndc to n third perison nnd cn'crljfarjHjy I’olicc Officer is admissible. 
1934 O. 222« H9 I. C. 09. 1934 A. 132. 1934 A. 475, 1934 L. 75, 7 W. R. Cr. 56. 

16. Confessional statenient K Jn.admissihle even if ni.n(lc licfore arrest, c.g^ as 6rstin* 
formation report. 27 C, 295, 4 C. \V. K. 129. 1933 L. 899, 1935 H. 26. 

37. An incriminatiiij' statement made Iiy conduct Is inadmissible. 1935 0. 1, 14 B. 260. 

18. A confession made to Police Oflircr is in.adniissjble even if it is made in the immediate 
presence of the Magistrate. 1 C. 207 (215). 

19. A confeshioti to Magistrate is admissible even if the Police Ofilcer is present in the 
same or next room. 1934 P. 5S6, 1931 L. 403»32 Cr. h. J. 818. 

20. Confession Is admissihlc even if the accused is led into the belief that Magistrate is 
a Police Officer. 1932 Sind 201 = 34 Cr. U J, 147. 

6. Confession made before orrcsl. 

3. A confession made by a perso.a when he Is not accused of any offen^ *^^7^^405=15 
in evidence against him when he is accused of an ofTencc. I3Cr. L. J. 

I. C. 305, 10 Cr. L. J. 193, 36 P. U. 1918 Cr. 

2. A statement made before arrest .and not in I’olice custody Is i^^tlmissible though 
may lead to the discovery of dead l>ody. 1932 C. 297=36 C. W. N. 373. 


. Chawkidar. , 

1. In Puninb, TiUnge Chawkidar is not a Police Officer, and a confession ma c to i 

is ndmissible. 42 P. R. 1017 Cr. . 

2. A village watchman or Kotwal is not n Police Officer in Central row 

57 I. C. 88, 26 

3. Village Chiwkidars .are Police Officers under S. 25 in Oudh. 1 O.C.J. 

1. C. 654, 1934 O. 19 = 35 Cr. L. J. 664. 

4. A Chawkidar is a Police Officer in Bengal. 26 C. 569, 9 C. W. N. 474, 

5. Confession to a private person in 894, 1933 

part in the investigation is ndmissible. 1934 O. 222 3o ur. 

6. A°Ch?wkidar appointed ""der N.AV. Province Village and Road Police Act 16 of 

1873, is a Police Officer, 1936 A. 753, 1934 A. 132 overruled. 


8. Confession to Postal Officer. house when he 

A confession made by accused to a .Superintendent of Post Office^at^n.^^^,^ 

was taken temporarily hy Pohee and was ^ L J 174 
inadmissible. 1928 L. 282= 103 I. C. 398= 10 L. L, 1 . ^4. 

9. Confession to witnesses or persons taking part in inves iga lo . 

1. An incriminating statement made to a ?‘‘”S 'but ?ts value is a mett't of 

repeated to him and the Police Officer, is admissible, 

consideration. 25 Cr. L. J. 259. confession, and 

2. Confession made to a person u®’'®'* ^ *^5i;cer is inadmissible, as it is made 

taken in the near proximity of the Pu'"!® ^ 737=27 Cr. L. J. 1068. 

in substance to a Police Officer. « jJnstoW with 

3. Snb-Inspector handed over the acens^ to the ens U 

instruction that they should not be allowed to e confession made to them 

ascertain from him the facts of the case. » 

inadmissible. 26 S. L. K. 1. admissible. 8 P. 

4 . Confession lo a witness m Jail in the presence of Police u 

R. 1914 Cr., 20 B. 795. oerson is inadmis- 

5. A confession made to Police Officer in the presence of a pnv 

sible. 4 A. 198, 320 P. U R. 1913. „.ct;„ation but they were 

6. A confession was made to perOTns ^king P“^j‘ J ' ' . ™ discrepant. ^''1' Jf ? Cr' 
unable to give the exact words confer''””- >934 U 8 = 35 Cr. 

would not be safe to base conviction on sucti 
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»ri/<;<sion In Police Officcr^(coiil(i i 
1..J. 623“ HR I. C. 265. 

7. A confection lo a cron-d is admitsihle. liccause a Police man was one of the croT^d 
does not make it inadmittihic. 1934 A. 132“ 147 L.C. 630. 

0. Confession to Zaildar. 

Confestion to Zaildar in the immediate vicinity of Police, Idle the accused was in 
detention as suspect though not actually handcuffed \\as practically made to Police 
and is inadmissible. 26 P. P. 1916 Cr. 

1. Custody. 

1. .\s soon ns an accused or suspect comes into the hands of Police Officer he is, in the 
absence of clear and unmistakable evidence to the contrary, no longer at liberty* 
and is therefore in custody within the meaning of Ss. 26-27, Evidence^Act. 1,K. 
609=25 Cr. L. J. 381=77 I. C. 429=1924 R. 173, 15 L.310, 10 B. 595. 

2. Some sort of custody is sufficient. If the prisoners were among certain persons 
who had been “collected" by Police Officer on suspicion and the officer himself 
accused them of the offence, the prisoners were deemed to be imeustody of Police. 
10 B. 595. 

3. A person under arrest on a charge of murder was taken in a Tonga. A friend drove 
with her with a mounted Policeman in front. The Policeman went to a neighbouring 
village to get another Tonga and left them there. In his absence accused confessed 
her guilt to her friend. Held, that the confession was inadmissible, as she was 
under custody, though the Policeman was temporarily absent. 20 B. 165,1928 L. 
232, 42 B. 1. 18 Cr. L. J. 609=39 I. C. 977. 

4. Custody of keeper of Jail in a Native State, who is not a Police Officer, does not 
become that of a Police Officer, merely because his subordinates, the warders of Jail, 
are members of the Police force. 20 B. 795. 

5. The Sub-Inspector of Police handed over the accused to the custody of certain 
mashirs with instructions that they should not be allowed to escape and to ascertain 
from the accused the facts of the case. They were under close supervision under 
Police instructions. Held, that the confession made to iinTs/ursat that stage is 
inadmissible having been made while under Police custody. 26 S. L. R. 1 = 1932 
S. 149 = 141 I. C. 215. 

6. A confession made b3' a woman, not m the custody of Police, to a village magistrate 
is admissible. 7 M. 287. 

7. A person is not m Police custody merely because he has been invited to explain 
certain circumstances, unless he has been arrested or is under Police supervision. 
85 I. C. 833 = 26 Cr. L. J. 609. 

8. Accused who was in the lock-up of a Magistrate, nas sent up for treatment to a 
Hospital with two Policemen in charge. The latter waited m the verandah. The 
accused within the hearing of the Doctor made a confession to a private person. 
Held, it was excluded under S. 26 as the accused was in Police custody. 42 B. 1 
20 B. 795 Dist. 

9. A confession by .accused to his fellow prisoners in judicial lock-up is admissible 
although there is a Policeman guarding the lock-up. The accused was in Magis- 
terial custody as opposed to Police custody. 1934 L. 75=1511. C. 894, 8 P. R. 
1914 Cr. and 20 B. 795 Rel. on. 42 B. 1 Dist. 

10. When a person states to Police Officer that he has committed an offence, he 
submits to the custody of Police Officer under S. 46 (l), Cr. P. C. 1933 P. 149 = 
12 P. 241, 1928 P. 491 =7 P. 411 overruled. 

11. The test of “custody of Police Officer" is whether accused is at liberty to move 

from particular place. Where accused was handed over to his master by the Police 
with instructions not to allow him to escape. Held, he aas in custody*. 1932 S 
149. 20 B. 165, 42 B. 1 and 3 M. H. C. R. 318 Rel. on. 1921 S. 145 and 1924 
R. 173 Ref. 

12. It is not necessary that accused should have been formally arrested. 3 M. H. C. 318. 

13. Accused will be deemed to be in custody if he is suspected by Police. 10 B, 59*; 

1 R. 609=1924 R. 173. 
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H. It nccimcil i« imdrr JuivnfitiM he l» In Voilwt!-,' Cr. L. ]. 609. 

" 3 " o'V.t “» ■«' >>■>« ««« will, he Is In 'eusiclr.' IW 2 SM lot 

1?. «M<I « (iclion Mdrr S. «, Cr. I>. C., U euSIdent. 1931 

12. Excise Officer. 


I. 


An I'.xciee Ofiicer is net n IVIice Ofiiccr within the mennlec ol S. 25 
193. C. I22S-36 C. W. S. 163. 7 li, 7ll, }t C. Ml, 192? Sind III 
}9Z'^ 11. 5I7-9? J. C. t!'i3,^fiC.■^ll. l9iS Swil 70, 3 1', It, 191S Cr. 


Eridence Act. 
“99 f. C. 


An Excite Officer it n I’ollee Officer within the me.ininf of S. 23. 51 I!. 7S 9 
U. J. 74, 58 C, I250. 1934 C.5S0s'6I C. 607. Case Imv discmie.l 


3. AJmixsion tn Excise Sul>.ln<rector is in.i,lmijsi!,le. 1934 N. 136 = 3 } Cr I.. 1. 1233, 
1927 N. .>.>2na(l 1931 C. 330 Ket. on. 

13. Excise Peon. 


An Excise neon Icxvinc the power to sietnin. se.ircli nnti ntrest nny person whom he 
Iwlievee to lx* guilty tintlcr Opinio Act or Ilomhny Ablcari Act h.15 powers similar to 
those 0/ n Police Officer. Any confexsion m.xi/e to him is, therefore, itiaclmissibie, 
unJer S. 25. 1935 h*. 13 = 36 Cr. I.. J. 511, 3 9 27 N. 222 =28 Cr. L. J. 471. 1927 
a 4 =51 a 78, 1929 E. 29= 10 E. 524. 1931 C. 350=58 C. 1260 tind 1934 C. SSO 
= 61 C.697 Kel. on, 1930 11. 49=7 H. 771. 46 C. 411, 54 C. 601 and 1932 C. 122 
= 34 Cr. E. J. 21 Disl. 

14. In First Informnlion Report. See First infornettion tepoti— 2. 

15, Mntlistmte — of Mntive State. 

1. M.ssialmte me.sns .nnp .Mnpistralc nnd not merely the M.ifistrnte e.xereisins jeris3ic- 
lion under Cr. P. C. 7 D. 11. C. R. 57 Cr., 52 M. 529. 

2. Mnffistmte incilidcs hf.ipi-stmte of N.xtire St.xte. 49 C. 642, 22 a 235, 69 1. C. 257, 
1934 Sind 103, 1925 B. 529. 1934 L. 873, 2 P. R. 1909 Cr. 

3. 'Magistrate' includes ritl.sge Mugislrate. 7 M. 2S7, 1933 L. 41?, 292? M. 974. 

4. A coroner is a Magistrate. 1928 B. 52, 50 B. 111 = 1926 B. 151, 

5. A confession not recorded or not duly recorded c.ln be proved by the eyitoce el 
Magistrate, n,s cxtrA indicia) confessione I95'< Sind 103, 1933 A. 286*=* 34 Cr, L. J* 
704, 49 B. 642, 2 P, R. 1909 Cr. 


16. Oral, 

1. S. 26 mahes no dilTetence between oral and wTitlen confession. 1930 L. 534. 

2. Oral confession made to a Magistrate by aecosed in Police easily is admissible, if 
lie was not produced for the recording of h»s statement. 1930 L. 534, oji . 

I. C. 210=31 Cr. L. J. 15. 

3. Oral confession to Magistrate can be proyed under S. 26. 1932 L. 488, 1930 L. 534, 

Cent. 1936 P. C. 253 (2). 


17. Police Officer. See Excise Officer, Chawitidar. 

1. The Police Officer within S. 25 is an officer who exercises the powers of the Pofce 
conferred upon him hy law. whether he is Police Officer oj by any 

finrl F.-r«ro.isfis Other functions as weVi. S\ pom. 4 1-. J. 

the ‘Police Officer includes all 


and exercises other functions as weVl. 
Besides those mentioned in S. * of 


those persons who are inte"^ 

A confession to Deputy C? 

The term Police Officer shi 
to its more comprehensive ' 
570, 22 B. 235. 

Police Patel and Daroga are 




on. 101 I. C. 599^ 1927 N. 222. 
is inadmissible. I C. 207. 
' ■ ’1 Sense, but according 
17 B. 485, 26 C, 569, 
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6. Police Constable is a Police Officer. 10 Bom. L. K. 2 (App.), 2 B. 61, 

6 A. 509. 

7. Police Officer inchides Police Officer of Native State. 22 B. 235, 49 B. 642. 

8. It is not necessary that the Police Officer should be the investigating o/ 
C. L. R. 21. 

9. A Police Patel in Berar is not a Police Officer. 1927 N, 222= 101 I. C. 599, 
291, 1925 N. 340 Diss. from. ' 

10. Member of the Frontier Gjnstabulary is a Police Officer. 71 i. C. 360. 

11. S. 25 applies to Police Officer alone and not an Excise Inspector invested _ 
power of Police Officer to make search. 1932 P. 293=33 Cr. L. J. 872. 

12. A village headman isnot a Police Officer. 2 R. 31. 

13. /. ' ' ' " - • . accused was i 

Cr. L. J. 984. 22 

18. Pointing places and things by accused if — . 

1. Statement of accused while in Police custody and of his having pointed out tl 
where he committed the o/Tence are not admissible as being of an incrir 
nature. 1926 C. 320=27 Cr. h. J. 263. 1935 0. I, 152 I. C. 473, 1929 N. 

l. C. 601, 85 I. C. 830. S<?<j.1933 A. 394. 

2. Accused made admission of guilt and pointed out certain stolen articles. Hi 
statements were inadmissible under S. 25. S. 27 was not applicable as the 
were not discovered in consequence of information but was pointed out 
accused. 7 Cr. L. R. 175. 

3. Accused pointed out certain places and things but there was no mention of i 
confession, which was subsequently retracted. Held, that pointing. out 
amount to corroboration of matter in confession. 1936 A. 373. 

4. Accused pointed out window by which they entered and committed. Held, 
be proved as admission under S. 21, Evidence Act. 1932 L. +88, 45 C. i 
1929 L. 794 Foil. 

5. Accused pointed out route taken by him to the place of dacoity and the pl.nci 
booty was divided. Held, It is inadmissible. 26 Cr. L. J. 606. 

19. Police Officer acting as Magistrate. 

1. A confession made to a District Superintendent of Police who is also exercising 
terial powers, is inadmissible, 8 R. 52=1930 R. 227 = 31 Cr. L J. 823. 

2. A confession was made to an Assistant Superintendent of Pok Koku Hill Tne 
exercised the powers of 7\ddition3l District Magistrate and a ho was aI<?o Cor 
ant of Military Police. Held, that the confession uas inadmissible h.ivin 

m. 'tde to 0 . Police Officer- 8 R. 52=1930 R. 227 = 31 Cr. L. J. 823. 

20. Police Officer overhearing a confession. 

1. A confession made by .accuse 1 to another person and oi erheard by the Police 
from the adjoining room »s admissible as it w.\s made in ignorance of Police 
and uninfluenced by it. 7 W. K. 56 Cr. <18671, 1934 O 222. 1934 A, 132; 
475, 1934 L, 75. 

2. A confession to follow prisoner by accused while m judicial lock-up is adr 
inspite of the presence of Police man vbo vas pinrding the lock-up. 193 
= 151 I. C. 894. 8 P. K. 1914 Cr, and 20 B. 795 Rel, o.i. 42 D. 1 Dist. 

21. Repetition to Magistrate of~. 

Confes«ion w.ns nnde to J'olice Officer. Accused merely repeated before Magisti 
f.ict and contents of the previous confession. Statement to Magistrate is ir 
siWe. 49 n. 642=1925 B. 529=26 Cr. L. J. 147S. 

22. Statement in recover}* list by accused. 

1. Signature of accused on recos-err list is inadmissible agaia«t him as it wocl, 
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2. Court should exclude from the record P.mchmunus which contain statements by an 
accused person which are inadmissible. 13 Bom. L. R. 499, 1933 Sind 220. 

3. Some incriminating things were found from a house, the admission of accused in 
the recovery list that house belongs to him is inadmissible. 8 L. 326. 

23. To village headman. 

Accused making statement to village headman as to crime while being arrested by him, 
at the instance of Police, the statement is very* near to statement while in Police 
custody. 1936 R. 455 

24. Statement of approver — . 

Statement of approver to a Police Officer being really confessions are inadmissible against 
the accused under S, 25. 35 M. 247. 

25. Use of — by co-accused. 

1. S. 25 provides that confession will not be used against the accused. confession 

is admissible in evidence against on behalf of another co-accused. 12 Cr. L. / 

2. A confession made to Police might be admissible in -favour of co-accused, but not 
against him. 13 Cr. L. }. 465, 2 B. 61, 1923 L. 315 = 25 Cr. L. J. 5. 

3. A statement made by accused against another accused, when questioned by ^'5® 
before the Headman, is excluded, when it is made at the sugges J®” ° 

truth, lest the witness for the other side may let it out when called. IS t.. . • J- 

26. What is. — 

1. Making counterfeit coin before Police is not confession. 1931 A. 9. 

2. Writing taken from nccnsed for comparison of hand-writing is not confession. 

Bom. L. R. 598= 1932 B. 406=138 I. C. 708=33 Cr. L. J. 666. 

3. A mere admission of being present at the time and place where offence was committed 

is not confession. U Cr. L. J. 96. . , . . a A^ntsei 

4. A statement by accused, charged with mu^er that he ® j “admissible, 

attempted to interfere in the seizure of cuttle is not comessioi, 

1923 L. 232=25 Cr. L. J. 811. 

CONFIRMATION OF SENTENCE. See Sentence— 12. 

CONFISCATION OF PROPERTY. See Disposal of Property, S.^17. 

CONNIVANCE. Sec Adultcrj— 7. Enticing away married woman 8. 

CONSENT. Ss. 87—90, I. P. C. 

1. By fraud, fear, misrepresentation, etc.— S. 90, I. P. C. misconception of 

1. A ccnsenl giyen ""der misrepresental|on of a fert eiy=a “ „erer 

fact within the meaning of S. 90. In sucn a j9]6 Cr. 

been any consent at all. 36 M.453 (4 56-57U7 P- K. ^ 

2 Removal of w'ood with the consent of Forest Inspec or i 

3. ; “1 — persuaded -ased to ^ ^ 

roSem'fs'gSn ‘Sr misconception of fact and the accused is not pro ec 

4. If two bodies of men <l='ib=rate1)^Sght 'ith „o unfair 

by the doctrine of consent wh.n t - ml j f, 3,^ 6 C. I54. 

. ~ P.eadeda„dpro.d. 

the accused. 6 \V, It. 3/ (58 . 

Consent to be valid must be free consent. • ' f agi/BeoItorem- 

If an ignorant person represems 

tiaa. such consent will amil him nolhinr. <4 c 17 I>, It. 1916. 

coesenl given by guardian m, misrepresent., on of far. „ no ccnsenl. 


6 . 

7. 
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2. Beneficial act without consent. S. 92. 

1. Accused a wealthy zamindar and a Honorary Magistrate in the town of Kanauj wrong* 
fully confined his brother for 10 days, as he had fits of insanity and became violent. 
Held, that the accused is guilty, as he had lucid intervals also and the accused 
m not getting medical attendance, did not act wnlh due care and caution m chaining 
up his brother for orer 3 months. 45 A. 495. 

2. Where a number of eunuchs caused the death of a person in trying to emasculate 
a person by cutting olT his private parts without ligatures, with his consent they 
are guilty. 5 W. H. 7. 

3. ‘ Death by — . See Murder — 17. 

4. Implied — . S. 89, 1. P. C. 

A schoolmaster was charged for caning one school boy who, the master believed, had 
assaulted another. Held, that when a child is sent to school, there is an implied 
consent given by parents or guardians to the infliction of such reasonable punish* 
ment, as may be necessary for school discipline. 3 R. 659 = 1926 R. 107 = 94 I. C. 
412 = 27 Cr. L. J.636. 

5. Of abducted woman. See Abduction. 

6. Of Guardian. See Kidnapping — 7. 

7. Of Minor. See Kidnapping — 8. 

8. Of owner concerning theft of his properly. See Theft”-12. 

9. To be bound down under S. 107 cr S. 110, Cr. P. C. See Breach of Peace*— 8. 

and S, no, Cr. P. C. 

10. To illegalities or irregularities by accused. Sec Waiver, Irregularities. 

1. Statements which are inadmissible, cannot be rendered admissible by consent of 
parties. 1923 L, 630=80 I, C. 235. 

2. Evidence before one Magistrate is no evidence before another. Mere consent of 
parties wiU not do. 1923 M. 327=72 I. C. 525, 24 Cr. L. J. 413, 1923 C. 196=71 
I. C. 662, 46 M. 117=24 Cr. L. J, 198. 

3. District Magistrate cannot without the consent of accused impose a condition while 
transferring a case that there nould be no de uovo trial. 1930 L. 168=121 
I. C. 374=31 Cr. L. J. 759. 

4. A Magistrate as president of the Octroi Sub-Committee, directing the prosecution oi 
accused for evading payment of octroi is debarred from trying the case even though 
accused had consented to be tried. 32 A. 635. 

5. Criminal proceedings are bad unless they arc conducted in the manner perscribed by’ 
law. The defect is not cured bv any consent or waiver of the prisoner. 2 C. 23, 

6 C. 83. 

6. A Sessions Judge cannot convict on evidence partly recorded by himself and partly 
by others. The consent of the prisoner is immaterial. 26 B. 50. 

7. A person may relinquish his right to be dealt with as European British subject but 
his right.must be distinctly known to him. 37 C. 467, 6. C. 83. 

8. No waiver c.an cure a defect of misjoinder of charges o Cr. L. J. 152. 

9. The prisoner can consent to nothing. 13 B. 389 (391), 2 C. 23 1934 N. 209. 

10. In a criminal trial, the Court is bound to draw no inference of waiver against an 
accused person, specially m the case of omission by the Court to perform a duty 
imposed on it, in express terms, by the legislature in his interest. 5 Cr. L. J. 332. 

11. Except where the law expresslj permits waiver, the right of an accused perron 
should not be held to be l".st by hts consent to a proceeding or the admission of evi- 
dence which the law does not authorise. 12 C. W. N. 1;J0 = 8 Cr. L. J. 434. 

12. Failure to object to the reception of evidence which is irrelevant cannot make it 
relevant. 1929 L. 553 = 119 I. C. 734. 

13. Neither request nor consent loan illegal act can make it legal. 1923 R. 284 = 117 

I. C. 241 = 30 Cr, L. J. 736. 
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11. To intercourse. See H.tpe — 7, 

The mere presence of semen on loin cloth of the women is not sufTieienl to prm that 
a ennsenUng party, especially m the absence of any fipcratozo in the wgiaa. 
»vJ5 L. 94 — 6 L. L, J, 474. 

1 2. To jurisdicJjon. S4j4> Jurisdiction— 4— 2S. 

13. To Medical Examination. 


1. The examination of an arrested person in hospital by a doctor not for the benefit of 
the prisoner but by way of second search, without his consent amounts to assault. 
1931 C. 601 -.-134 I. C. 1053«35C. W. N. 1212=54 C. L.J. 499=33 Cr.L.j.H. 

2. Consent to medical examination need not be taken down in writing. 1932 C. 723. 

3. In a defamation case based on allcgatjon that n woman h.as had ilhert pregnancy, she 
c.annot be compelled to submit to medicaS cxamin.ation r.gainsl her consent and her 
refusal to do so is not evidence against herself. 1930 L. 159=31 Cr. L. J. 584. 

14. To be use of Police statement. Saa Statement to Police— 5. 

15. To waive privilege, S<.v Prixnfcge— 14. 

16. Unauthorized. 


Where a Forest Inspector gave consent to the removaf of wood dishonestly, the offence 
of theft -was committed if the consent was unauthorized or fraudulent. 1 B. 630, 
3930 R. 114=7 R. 821=122 I. C.273=3I Cr. L. J. 387. 

CONSPIRACY. Ss. I20.A— 120-B., I. P. C„ nnd S. 10, Evidence Act. 

1. Abetment. 


1. An illegal act or omission in pursuance of conspiracy to commit a specific offence 
amounts to abetment of conspiracy. 18 P. R. 1879 Cr., 9 P. R. IS80 Cr. 

2. An act done to c.arry out the purpose of conspiracy amounts to abetment.-42 C. 1153, 
42 C. 957. 

3. Conspiracy is a substantive offence and has nothing to do with abetment. 92 I. C.462. 

4. For abetment of conspiracy no sanction under S. 196*A, Cr. P. C„ js necessary. 49 
C. 573=1922 C. 107=69 I. C. 145=23 Cr. L. J. 657. 

5. If the conspirator is present at the commission of offence, be is guilty of thsoflecee 
read with S. 114, I. P, C. 52 C. 253=1925 C. 341 = 85 I. C. 231. 

6. Signature in a note book of Jama Kharch is admissible to prove abetment of con- 
spiracy. 35 I. C. 999. 


2. Admissibility of evidence of — , S. 10, Evidence Act. 

1. S. 10 renders admissible «n cases of conspiracy such evidence which is not otherwise 
ordinarily admissible under the Indian law. 106 I. C. 72}~1927 O. 369. 

2. Before anything said, done or written by any one of the alleged members of con- 
spiracy can be used as evidence against another or against all, the Court must 
be first satisfied that conspiracy between them existed, that is there ^ 
agreement among tbein to commit an unlawful act. 31 Bom. L. R. 515, 195 
M. W. N. 1264. 


3. If a conspirator proposes to another to start a propaganda and a pamphlet for the 
purpose, the statement would be admissible. 55 B. 839=1932 B. 56. 

4. If ^ri/na facit evidence of the existence -of conspiracy is given and accepted, the 
evidence of statements made by .any of the conspinttors in furtherance of corot«oj3 
object IS admissible against all, 25 Cr. L. J. 1041 = 1924 M. 805, 17 P.R.1915 

5. Admission of an approver that be accepted a sum after the dacoity is not a 
stance incriminating him that he committed dacoity. 88 I. C. 458—1926 C. 374. 


6. Connection has to be establish^ with the ojnspiracy and not with the separate acts 
of different conspirators. 90 I. C. 706= 1926 O. 161 = 26 Cr. L. /. 1602. 

7. A J.ail warder was tried under S. 222, 1. P. C., for aiding to escape from Jail. 

He procured saw blades and loosened the riv'ets of ihe gates. Previously he wa 

seen conversing with them. A constable xcas called as witness who deposed ‘ha* ^ 
convict asked his fellow convict to give Rs. 200 to the accused. Held, that hiS 
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evidence was admissible under S. 10. 1929 L. 631=30 Cr. L. J. 1109. 

8. Evidence showing’ that accused ran cocaine and gambling- dens, before evistence of 
conspiracy charged was held admissible. 46 C. 710. 

9. Possession of seditious literature by one accused is evidence against others. 
46 C. 215. 

0. Accused can insist that first evidence should bs let in that accused conspired together 
before acts or words by one can be admitted against others. 42 C. 957. 

1. Confession of co-accused can be taken against others under S. 10. 38 C. 169, 106 

I. C. 721 = 1926 M. 135. 

Association with accused. Sea Accused — 2. 

1. Evidence of association to be of any value should suggest something suspicious. 
Casual meeting or conversation in public place or park is not sufficient. 1935 A. 
162=1935 Cr. C. 214. 

2. Mere association of a person with a conspirator is not sufficient to show that the 
former was in conspiracy with the latter. 83 f. C. 513=26 Cr. L. J. 33. 

3. Former associations of an accused person must be construed in the light of sub- 
sequent actions. 1934 C. 221= 147 I. C. 32. 

Burden of Proof — . 

Where incnminating articles are found in a house and the circumstances suggest implica- 
tion of all the inmates, the burden is on the inmates to prove their innocence. 
1928 C. 27=106 I. C. 545=46 C. L. J. 368= 29 Cr. L. J. 49. 

Charge. 

1. Charge of criminal conspiracy within limits of a determined area {e. g., a village) is 
not too vague. 18 P. II. 1879, 9 P. R. 1880. 

2. In a conspiracy case the accused can be charged with persons unknown but if they 
are charged with known persons, they must be named in the charge, otherwise the 
charge would fail. 15 C. W. N. 98=8 I. C. 1059. 

3. Indictment for conspiracy must contain a statement of facts as constituting the 
offence in ordinary and concise language. 42 C. 957, 16 I. C. 257, 13 Cr. L. J. 609. 

4. When offence is committed in pursuance of conspiracy, the conviction should be for 
abetment of conspiracy and not for criminal conspiracy. 42 C. 1153, 42 C. 957. 

5. Omission to specify in the charge the persons who were parties to the consoiracyis an 

irregularity curable by S. 537, Cr. P.C. 101 I.C. 458= 1927 S. 161 = 28 Cr L.J. 426. 

6. A charge is not bad if it specifies no date or names of persons against whom accused 
agreed to commit ofience. 17 P. R. 1915 Cr. 

7. Recital of specific offences committed in pursu.-ince of conspiracy are at most a sur- 
plusage and may be ignored. 1930 Sind 164 = 1930 Cr. C. 649=31 Cr. L. J. 949. 

8. In a case of conspiracy to get firearms, it is not necessary to specify in the charge, 
that accused conspired to possess any particular firearms. 1927 C. 265, 42 C. 957. 

9. It is sufficient to include in the charge, the agreement arrived at lictveen the conspi- 
rators. 90 I. C. 706=1926 O. 161 = 26 Cr. L, J. 1602. 

10. Where accused is charged with conspiracy and acts of cheating in pursu.ince of con- 
spiracy, the charge is not bad. 26 C. W. K. 680, 27 C. W. N. 821. 

11. Where the prisoner IS charged with having conspired With the specified persons and 
the latter are acquitted, the prisoner must also l>e acquitted. 101 I. C. 46l = 23 Cr. 
L. J. 449, 1926 C. 345 = 27 Cr. L. J. 147. 

12. Where the charge is tint the prisoner entered into conspiracy with certain unknown 
persons, the prisoner m.ay be convicted alone. 41 C, 754. 

13. Only an approximate date of coaspiracy iniy be entered m the cliarge. 1934 Smd 57. 

14. Acts committed by conspimtors whether amounting to offences or not nny enu- 
merated in the charge. 1934 Sind 57= 151 I. C. 494. 

Cipher Code. 

1. In a trial of sedition a cipher code was pot in evidence, which by grouping in a par- 


Cnti^tiracy — 

t{calAr forrn, bad a rerclatisaary s:saiacaacc aa^ izi.'^res cf ccziyzTZfCTs 
deaphere<^- Held, it Tras adisis«{l:'^ ia «vidirce uaier 10. ISr:d^^^^ Act. J9^ 
P. 143=116 1. C. 756=30 Cr. LJ. 6t0- 

2. .\ cipher code cf a rerolstwtary si^aificssce c< lecryf ev^ceree that per5c=i? cassid 
tbercia have conspited to cotasiit an oSeace. Szzh a cipher cede is stiistactite 
erideace of eorj^pirscT- 1925 O. 161 =J6 Cr- L. J- 1502. 

7, Complaint and sanction. S. 1?6-A., Cr. P. C, 

1. S. 195' Ct. P. applies only to a preseermen fer cccspitacr pashbabte cadet S. 

120-B., I. P. C., and not for abetaeat of coasptrsev pasisaHe cader S. W?, I. P. C. 
5 R. 95=S9 t. C 303= 1923 R. 255. 49 C. 573=15 Cr- U. J. 13^, 

2. The proriso to S. lOo-A., lays doxn thst a sascstrs for ctintinal conspirarr to cctn- 
mit noa-co^nizable o^ences is not necessarv where Coart makes a ccmplahit, c. g., 

..., lV.HC-33='50C-46l = 24Cr. L.J.949. 
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htrr .itc 41*7®" 37 Cr, L. J, 243='l93'i Simt 17]. 

f'. Tljf* ofTrncc cf con'spir.iey U cmjipJote nlien two of more persons agreed to do some* 
thinp. li is not nercs^iry lint something should he done. 31 Horn. L. R. 515. 

7. When out of two pcrso.is charged with coispimcv one Is acriiiitlcd, the other should 
l>e arquilted. 1927 C.949«2d Cr. h. J.449, lOl I. C. 481, 1926 C. 345=91 I. C. 
883, 1924 C. S09=81 I. C. 821, 14 A. L.J.6S0. 17 P. U. 1905 Cr. 

8. It is optional for the crown to proceed for abetment of the offence committed in 
pursuance of conspiracy or of the oSence of conspiracy. 92 I. C. 419=1926 S. 171. 

Q. The offence of conspiracy is complete, although means are not settled or resolved at 
the lime of conspinacy, lOl 1. C. 458=1927 Sind 161 = 28 Cr. L. J. 426. 

10. .\ctual agreement need not l^e proved. An overt act raises a presumption of an agree- 
ment and knowledge of conspiracy. 1926 O. 161 = 26 Cr. L. J. 1602. 

11. Where incriminating articles arc found In a house and the circumstances suggest 
implication of all the inmates, it is for the inmates to prove their innocence. 1928 C. 
27 = 106 I. C. 545=46 Cr. L. J. 368. 

12. Picketting may be an oPTence, where agreement to slop sale of intoxicants in a 
hariar, constituting criminal conspir.tcy, is arrived at. 1924 A. 233 =92 I. C. 145. 

13. Conspiraev may be proved by circumstantial evidence. 2S Cr. L. J. 421 = 101 I. C. 
453=1923 3.73. 42 C. 957. 1926 S.171.42C. 1153, 37 C. 467, 1927 3.161 = 101 
1. C,458, 17 P. U. 1915 Cr., 1930 C. 14=115 I. C. 359. 

14. Merely that a person is an associate of a conspirator is not sufficient to convict him, 
nor that he is trying to extricate himself from being accused is sufficient. 129 I. C. 
619=1930 C. 647=1930 Cr. C. 1069, 

15. In a case of conspiracy there is a targe mass of evidence, which taken separately 
may not be rele\'ant against everj* accused but taken in conjunction with other 
evidence may establish conspiracy. 53 Bom. 479=1929 Uom. 296. 

16. One S. kept a bomb, pistol and cotton wool for some three months and gave it to 
G. for safe custody, which were discovered at G's place. Held the moment these 
things were made over by S. to G. there was an agreement to keep them to 
endanger life and for the intent mentioned m 3. 4 (6) Explosive Act and hence 
charge under S. 120. B., Penal Code, was proved. 1929 C. 14=30 Cr. L. J. 475. 

17. Conspiracy consists simply in the argeement or confederacy to do some act, no matter 
whether it is done or not. 42 C. 957. 14 A. L. J, 688, 1927 C. 265, 37 C. 467. 

18. The overt act in a case of coaspiracy consists m the agreement of the parties to do 
an unlawful act or to do a lawful act bv unlawful means. 31 C. W. N. 239= 1927 
C. 265, 16 C. W. N. 1105, 1933 A. 690=34 Cr. L. j. 967. 

19. Before evidence is let in under S. 10, Evidence Act, the defence is entitled to insist 
upon proof of reasonable ground for belief that the persons named m the charge 
have conspired together. 42 C. 957. 

20. A cipher code of revolutionarj* significance is good evidence that persons named 
therein have conspired to commit an offence. Such a cipher code is substantive evi- 
dence of conspiracy. 1926 O. 161 = 27 Cr. L. J. 243, 30 Cr. L. J. 646. 

21. Two persons took a house in which a considerable number of pieces of firearms 
were found with tools and implements and work had been done to some parts of 
the firearms. Court ought to infer a conspiracy to manufacture arms, 42 C. 1153. 

22. The testimony of persons who have been members of a criminal conspiracy or else 
have joined it for betraying its secrets must be very carefully scrutinized and much 
weight* cannot be attached to it unless corroborated bv other circumstances. 16 C. 
W. N. 1105=15 C. L, J. 517 = 13 Cr. L. J. 609. 

23. In a conspiraev corroboration of approver bv independent evidence is necessary. 

1935 A. 162. 

24. Prosecution must prove agreement between two or more persons to do or cause to do 
illegal act. If the agreement is other than one to commit an offence, prosecution 
must prove some overt act in pursuance of agreement But if agreement is to do 
offence, no overt act need he proved. 1935 A. 162=1935 Cr. C. 214. 
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25. Mere evidence o£ association W not s\iffici6nt for an inference o! conspiracy. 1935 

C. 580 = 39 C. \V. N, 188, 

26. That immediately after occurrence accused was anxious to escape observation and 
was doing' his best to conceal his presence is not enough to infer cornphcity. 1930 
C. 647 = 129 1. C. 619. 

27. Generally the law does not take notice of mere intention to commit an offence. In 
a prosecution for conspiracy to commit an offence, the overt act is the agreement 
Itself. 1933 A, 690=34 Cr. L, J. 967=145 I. C. 481, 1927 C. 265, 42 C. 957. 

28. A conspiracy may be proved by antecedent or subsequent conduct of accused. 
1926 Smd 171=27 Cr. L . }. 243, 9 Bom. L. R. 347, 5 Cr. L. J. 323. 

29. Proof of one offence of robbery or dacoity does not prove conspiracy to commit 
robbery. 1934 O. 106, 1928 O. 507 Expl. 

30. One conspirator ixeed not be aware of all acts of his fellow conspirators. 1934 Sind 
57=151 J. C. 494. 

31. Letters of conspirators were intercepted. Copies of such letters are admissible 
though addresses are not called to produce originals. 1933 A. ■498. 

32. A document was found with a conspirator. Its writer was unknown. It is not ad- 
missible against other conspirators. 1933 A. 690. 

9. For waging war. See Waging wat — 4. 

10. Jurisdiction. 

1. U a conspiracy is entered into in a District A and acts ate committed in pursuance 
of that conspiracy in District B, the Magistrate of District A can try the conspiracy 
but cannot try the accused in the same trial for acts committed outside hl.s district. 
The mere fact that the offences could have been jointly tried under S. 239 If conj* 
nutted 'Within his iunsdlction, will not give him jurisdiction. 1924 C, 1034 »83 i. 
C.91l«25C, W, N. 975«26Cr. L.J. 207. 

2. The offence of attempt to murder a person in District R in potsvuace of c^spiracy 
entered in District .M can be inquired into and tried in either of the ta’O Districts. 
24 P. R. 1917 Cr. 

3. Conspiracy to che.at out of British India is not triable in British India. 1933 S. 333. 

4. If the inquiry into one conspiracy discloses another conspiracy ami accused m 

subsequent conspiracy are not being accused in the former, the ‘^”1***’ » 

not try the case of those accused itself. 1935 P. 91*=* 154 1. C. 387*'3u Cr. i- J' 
500, 1933 P. 244 Dist. 

5. There was correspondence to and from Cawnporc which was the centure of con 
spiracy. Cawnporc court*! had jurisdiction. 1933 A. 493. 
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• 1934 Sind 57, 49 C. 573=1922 C. 107. 

12. Pamphlets Issued by conspirators. 

If a conspirator proposes to another to start propaganda and issue pamphlet for t 
pose, the pamphlet will be admissible as having reference to the c 
intention, though it may contain a narrative of the past. 55 Bom. 839 
Bom. 56. 

13. Revision, 

A finding by the lower Court that there did exist a general conspiracy is a 
which cannot be challenged before the High Court m revision. 1935 C. 316. 

14. Sanction. S. 196.A, Cr. P. C, 

1. S. 196-A applies to prosecution for conspiracies under S. 120-B, I. P. C. 49 ( 

2. A sanction for prosecution for a substantive offence comes one for .abe 
30 C. 905. 

3. The offence under S. 420, I. P. C., is punishable with more than two yer 
sanction under this section is necessary for a charge under Ss. 420-I20-B. 
cannot compel the prosecution to get charges framed which require s.-\nction 
P. 91 = 154 1. C. 387=36 Cr. L.J. 500,49 C. 573 = 1922 C. 107. 

4. Where the object of the conspiracy is to commit offences punishable with imj 
ment for more than two years, no sanction IS necessary. 1935 P. 357 = 36 Cr 
856. 1934 A. 61, 

5. S, 196-A prohibits entertaining of complaint of conspiracy but not compla 
principal offence committed bv a co-conspir.stor. 1934 Sind 4 = 35 Cr. L. J. 81 

15. Sentence. 

1. If the offence in pursuance of conspiracy is not committed, the punishnu 
governed by S. 116, 1. P. C. 42 C. 1153, 17 P. R. 1915 Cr. 

2. The offence of conspiracy is a separate offence from the offence of participatio 
particular dacoity or dishonest receiving of stolen property. Separate sentenci 
be awarded to run consecutively for participation m separate dacoities and to 
can be added a consecutive sentence of participation in conspiraci. 1928 O. iC 

3. For a conspiracy to manufacture arms, the sentence should be under S. 120-B 
with S. 19 (fi), Arms Act and S. 116, 1. P. C., and the maximum term of imp 
ment which can be niiarded under these sections is nine months' rigorous imp 
ment. 42 C. 1153 = 19 C. \Y. M. 705, 17 P. R. 1915 Cr. 

16. Similar acts of — 

Evidence of similar acts may be received to prove party's knowledge or intention, 
other acts must be of specific kind ns to one in question and not of different n 
and approximate in point of time tn that in question. 42 C. 957. 

17. Things said or done by conspirator — confession, etc. S 10, Evidence .\rt. 

1. In order that acts, sUtements or writings of a cnnipirator may begiien in evu 
.sp.ainst the prisoner, it is neceswry to show th.at there are re.ason.ib!e grounc 
believe that the prisoner and the persons whose acts, statements or wfiting 
intended to lie proved, were members of conspiracx. 1933 A. 690= 145 1. C. 4 
34 Cr. L.J. 967, 1929 P. 145 = 116 I. C. 756. 17 P. R. 1915 Cr.. 1932 C. 557 
Cr. L. J. 456, 30 C. 9S3, 14 Cr. L. J. 5S6=2l I. C. 378, 31 Bom. L. R 515. 

2. Strict proof of conspiracy is not necessary. 17 P. R. 1915 Cr. 

3. If Prijiia /itcic evidence of conspiracy is given, the statement of a conspirat 
reference tn common object becomes admis''ble against all. 1924 M. 805 = 81 
817 = 25 Cr. L.J. 1041,7 P. K. 1915 Cr.= l6 Cr. L, J. 354. 

4. U a letter is given in eviience, the writer of the letter must first be prosed to 
member of canspiracr, 25 Bern, R, 248. 

5. If acoaspincv* is prove 1, the coafessm of one accused will be admissible ag 
other co'ispirinc accused. 1927 O. 359 = ?5 Cr. L. J. 129. 

6. A con/ejsioii.if sMfeiijvn* made by a deceas'd conspiratcr, after he bad rend 
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himself liable to criminal prosecution, is admisHihle in evidence. 38 C, \V, K. 1015. 

7. Anytlung written in S. 10 would include manuscripts whether signed or unsigned 
written by a person and matter transcribed on n typewriter, 1933 A. 690“ 34 Cr 
L. J. 967=145 r. C. 481. 

8. A statement of absconding accused to the approver that they had shot a Police 
Officer and that pamphlets be issued to start propaganda in furtherance cf common 
object of conspiracy was held inadmissible as to the shooting incident but the future 
intention of issuing pamphlets w.as admissible. 55 B. 839=1932 B, 56=33 Cr. 
L. J. 76=134 1. C. 1238. 

9. On the arrest of co«s^mr/or, conspiracy him comes to an end, the statements 
by other conspirators after lus arrest are not admissible against him. 46 C. 700, 16 
1. C. 257 = 13 Cr. L. J. 609. 

10. Statements during trial are not covered by S. 10. 1933 0. 86. 

11. If a conspirator under arrat writes a letter to another conspirator, the letter is not 
admissible against others, hut if it refers to some ^ture scheme, it will be admissi- 
ble under S. 10. 1933 C. 557=33 Cr. L. J. 456. Sec 38 C. iV. N. 1015. 

12. Statement by a deceased conspirator contained in a letter that another conspirator 
mentioned the accused as a co-conspirator is admissible under S, 10. 1934 C. 221. 

13. Facts which show how the conspirators were first thrown together and formed the 
conspiracy are admissible. 46 C. 700. 

14. A document, of which the writer is not known, found in the possession of a cons- 
pirator is not admissible against others. 1933 A. 690=34 Cr. L. J. 967. 

15. Memorandum of payments made by a conspirator to another, after the 
conspiracy had beeen achieved is not admissible. Taylor S. 594. See 35 I. C. 999. 

18. To cheat. See Cheating"— 17. 

19. Trial for offences committed in pursuance of — . 

Accused were convicted for criminal conspiracy but were not charged with or convii^ed 
of the individual acts of cheating which took place in pursuance of conspiracy, t n 
individual acts were mentioned in the charge. Held, that their subwquent 
for cheating was not barred. 1933 B. 447=58 B. 23, 42 C. 957, 26 1. C, $0/, 4 
1153 and 1929 B. 128=53 B. 344 Ref. 

CONSTRUCTION OF STATUTE. See Interpretation of statute-4. 

CONSTRUCTIVE LIABILITY. See S, 34. Pena! Code. 

CONTEMPT OF COURT. . S. 238, 1. P. C., S. 480. Cr. P. C. 


1 


Apology. Sec Apology. 

1. The mere fact that an apology has been tendered by the accused is 

reason to secure for him impunitv from punishment in a serious unci grave c 
case. 6 L. 528=1936 J.. J=89 I. C. 833 = 26 Cr.L. J. 1409. 


Too much notice should not be taken if a rustic litigant us« hasty Jit m ^ 

serious intention of insulting the Couit. If apology is ofTered, le . 
with admonition or a petty fine. 23 P. W. R. 1912 Cr. 

When the Pleader gave the assurance that the obiectionable words h^ referen 
to the Court, it was sufficient and fine should be remitted. I w . j* 


2. Contempt. Whot amounts to — . 


A. In Court. . 

1. An application for transfer of a case from a particular Court on 
probable miscarriage of justice is not a contempt or that t-our . 

46 Bom. 973 (976), 38 A. 284. ^ ^ 

2. Even if accused uses unhappy remarks concerning the Magistrate in the tran 
application, it is not contempt of Court. 38 A. 2S4. 

3. Walking with creaking shoe, near the Court Room docs not 

the conclusion that the a''cused intended to insult or interrupt the COO 
5 M. E. T. 2^0. 
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4. Prevarication bj a witness may, ihougli it does not necessarilv amount to contempt 
of Court. 10 B. II. C. U. 69, Con/. 4 II. H. C. (Cr. C.) 7. 

.S. Where a witness refuses to answer the question put to him in his examination unless 
an application made by him for stav of proceedings be granted, it is a contempt of 
Court. 14 P. R. 1918 Cr. 

6. An accused making an impertinent threat to a witness in the witness box is guilty of 
contempt. 1923 A. 193 (2)=74 I. C, 260- 45 A. 272. 

7. If a Pleader persists in putting vcsalious or irrelevant questions to a witness after 
warning, it may amount to contempt. 44 P. R. 1867. 

8. But every little msistenee on the part of Pleader In the conduct of his case, should 
not be turned into an occasion for a criminal trial, unless the Pleader’s conduct is so 
vav.xtious as to lead to an inference that his intention is to interrupt or insult the 
Court. 6 Bom. L. R. 541. 10 C. W. N. 1062. 

9. .V trivial incident such as laugh or hesitation iiyspeaking is not a contempt. 4 M. 
H. C. R. 146. 

10. Courts should not be unduly sensitive about their dignity and a mere audible remark 
bv the accused which interrupted the proceedings of a Court is not a contempt. 29 
M. L. J. 274. 

11. An accused who in the course of his statement under S. 342 calls the Judge a "pre- 
judiced Judge and being called upon to withdraw the remark, refuses to do so, is 
guilty of contempt. 46 Bom. 973=1922 Bom. 261=23 Cr. L. J. 325. 

12. A comment on a pending case if it has or may have the effect of prejudicing the fair 
trial of an accused, amounts to contempt of Court. 6 R. 39=109 I. C. 675=1928 
R. 115, 14 Bom. L. R. 231. 

13. A statement by counsel before Full Bench that his client does not wish matter to be 
argued defore the Bench ns canstituled is deliberate insult to Court. 1932 L. 485 
= 1932 Cr. C. 623 = 33 P. L. R. 872. 

14. An article in a newspaper reflecting on the partj to a suit, more especially when he 
IS under cross-examination, is a contempt of Court. 15 C. \V. N. 771, 14 Cr. L. J. 267, 

15. The marriage of a ward of a Court without Court’s consent in a contempt of Court. 
108 I. C. 668=1928 Smd 129. 

16. Where a witness persistently asked by Court, gives an indirect answer. Held, that 
this amounted to refusal to answer and is an offence under S. 179 and not under S. 
228. 1925 A. 239 = 22 A. L. J. 1100 = 84 I. C 706= 26 Cr. L, J. 354. 

17. Matter published in a newspaper relating to the past life of the accused or to his 
antecedents or character, suggesting an offence similar to that with which he is 
charged, is a contempt of Court, 1930 A. 483=128 I. C. 14 = 32 Cr. L. J. 78. 

18. The publication of an article in a newspaper referring to a decided case may amount 
to contempt. 6 L. 528 = 1926 L. 1=26 Cr. L. j. 1409. 

19. To accuse a Judge of High Court having decided a case not according to dictates of 
justice but in order to please and carry favour with others and to say that door of 
justice IS closed against any community is a contempt of Court. 6 L. 528. 

20. A witness refusing to answer questions put by counsel or Court is guilty of contempt 

of Court under S. 228. l4 P. R. 1918 Cr.=24 P. W. R. 1918 Cj. 

21. A coarse expression used by a litigant though not addressed to, but heard by Court, 

cannot be treated as an intentional insult or an interruption under S 228. 23 P 

W. R. 1912 Cr., 30 I. C. 434. 

22. .V person chewing betel when examined as witness is guiltv of contempt. (1883) 

1 Weir 217. 

23. In the case of Pleaders, the Court should not put down every interruption as constitu- 
ting contempt. Some latitude should be allowed to a member of the Bar, insisting 
upon his question being taken down or objection noted. When the Court thinks the 
question inadmissible or the objection untenable, there should be a spirit of give and 
take between the Bench and the Bar. 6 Bom- L, R. 541 (543). 

24. Collection of debts attached by the Civil Court is contempt of Court. 27 A. 378. 
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25. A parson insulting a Judge m the grossest manner is guilty. 15 M. 131, 46 B. 973. 
25. counsel saying to a Full Bench that his client does not wish the matter to be 
argued before the Bench as constitued is guilty of contempt. 1932 Cr. C. 623. 

27. A formal charge m necessary. 1926 R. 188=4 R. 257. 

B. Out of Court — 


1. High Court has power to punish contempts committed out of Court, e.g., comments 
in newspaper on proceedings pending m High Court. 10 C. 109, 14 Bom. L. if. 
231, 15 C, \V. N. 771. 

2. S. 228 does not apply when contempt is committed out of Court or when the Court 
is not sitting, 10 C. 109 (P. C.) 

3. An article that "judgments in High Court are given arbitianly and neither law nor 
facts were discussed is a contempt of Court. 1935 L. 212 = 37 P. L. R. 73. 

4. Any act or writing tending to undermine the authority of Court of Justice or to 
influence the result of pending litigation is most serious offence. 1935 L. 212=37 
P. L. R. 73, 2 A. T. K. 469 (1742) Ref. 

5. To say that judiciary has lost its independence is contempt of Court. ‘ 1935 C. 419 = 

156 I. C. 1055. {Case law discussed). 

3. Definition — 


Any act done or writing published, calculated to bring a Court or a Judge into contempt 
or to lower his authority or obstruct or interfere with the due course of justice or the 
lawful process of the court, is a contempt of court. 33 B. 240. 

4 . Essentials and Evidence. 


1. The chief ingredient of the offence under S. 228 is the intention of the offender. 
The question is not whether a judicial Officer felt insulted but whether an insult 
was actually offered and intended. 1925 L. 210=93 I. C. 698 = 27 Cr. L. J. 474, 
SI 1. C. 76=1923 L, 88. 2 L. 308=64 I. C. 377=1921 L. 102, 1922 L. 187. 

2. When the Magistrate was examining the first accused, he found that the other 
accused was exchanging remarks with him. Held, it was not an intentional inter- 
ruption but this conduct was for their own interest. 1925 Nag. 403=91 I. C. 242= 
27 Cr. L. J. 66. 10 C. W, N. 1062. 

3. A Judicial Officer is entitled to mnint.ain dignity of Court, hut should not be too 
sensitive and too ready to take offence where none is intended. 1925 L. 210 (216). 

4. Petitioner told a witness, not to go as he had to cross-examine him, it could not be 
said that he detained or pushed him with the intention of insulting or interrupting 
the Court. 1923 L. 88 = 81 I. C. 76=25 Cr. L. J. 588. 

3. When the offence is technical or of a slight or trivial nature, the Court may condone 
It. 1930 A. 483 = 32 Cr. L. J. 78 = 128 I. C. 14. 

6. No power to punish for contempt of an inferior Court exists independently of the 
Indian I’cn.al Code. No disciplinary power over legal practitioner or power p 
punish for contempt outside the provision of the Indian Penal Code is 
Subordinate Courts. 1930 A. 225=1930 A. L. J. 402=125 I. C. 477 = 52 A. 61-'. 

7. When ruiture and st.igc of proceedings and ali.o interruption is not 
convictioiMS rot justified. 113 I. C. 278=1928 R, 280, 134 I. C. 684=1931 i''. «><>' 

e. In a case under S. 22S the Court is both prosecutor and Judge and so the power 
should be u<ed tn exceptional cases. 29 M. L. J. 274. 

9 \ process server was abused and assaulted while effecting 

IleU. It was contempt of Court. 1925 C, 943=88 I. C. 725 = 26 Cr. L. J. mi- 

10. The fju.'-stioa is not whether the officer felt insulted, but whether any insult was 
iT.d intended bv accused. Z I.,. 308, 

ict weed* used bv accused niU”»t t-e rccorJ'-d, the omission constant > a 
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in pnicedure, 

3 Hiih Court's Power. 

I. M'il, u'. hire iarisda;ti'‘4* to psinish for contempt of Coarl where th . 
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contempt mi(Ic by sc.and.'tlons Attack on its integrity and impartinlity, even 
though final judgment is delivered in n case. <17 D. 76= 1922 13. 426 = 69 I. C. 84. 

2. The power of High Court for punishing contempt is the same as under the 

Common I-aw and not by virtue of Indian I’cnal Code or Criminal Procedure Code. 
10 C. 109 (P. C.), 45 C. 169, 41 C. 173, 33 IJ. 240, 20 I. C. 81. 

3. High Court has no power to punish contempt of Criminal Courts subordinate to it, 41 
C. 173, 46 n. 392=1922 13. 52=65 I.C. 753=23 Cr. L. J. VI. {Casclaw discussed). 

4. The right to punisli by a summary procedure contempt of Court by scandalizing the 
Court still exists 1935 C. 419=156 I. C. 1055=39 C. W. N. 770. 

6. Judicial Proceedings. See Judicial Proceedings. 

1. The offence of contempt of Court so bar as High Court is concerned, may be com- 
mitted independently of S. 223, when the insult or interruption is not given or 
made in ficie curiae. In all other cases it must be in the presence of Court and in 
any stage of Judicial Proceedings. 10 C. 109, 22 \V. R, 10. 

2. Proceedings of a Sub-Registrar of assurances are Judicial Proceedings. 22 W. R. 10. 

3. Judici.al Proceedings are not concluded when sentence is passed but continue until 
the prisoner is discharged or removed in custody. 1 Weir 214. 

4. The interval between the conclusion of one case and the opening of another is a 
stage in a Judicial Proceedings. 16 P. R. 1897. 

5. In the .absence of a direction by Loc.aI Government as regards Sub-Registrar being a 
Civil Court, contempt committed before it cannot be dealt with .under Ss. 480, 
482, Cr. P. C. 57 C. 1007=125 I. C. 853 = 1930 C. 366. Cont. 55 C. 423. 

6. But when the officer in the midst of j'udiclal work turned to his executive duties and 
Vi-as then insulted, held, it wjis not a stage in Judicial Proceedings. 40 P. R, 
1881 Cr. 

7. A Naib Tahsildar who was waiting for a deed of composition before taking up the 
case for final disposal and who was engaged in conversation with two persons, was 
not sitting in any stage at any stage of judicial proceedings at that time. 2 L. 308. 

8. Omission to record the stage at which Court was interrupted or insulted and the 
nature of insult as required by S. 482 is fatal. 1931 N. 193 = 32 Cr. L. J. 1221. 

7. Jurisdiction of Magistrate. S. 487, Cr. P. C. 

1. No Court shall try .nny person for an offence committed m contempt of its own 
sathocity. The rale is not limited to offences hlitns under Chapter X of tk^ 
Penal Code only but to all contempts. 24 M. 262. 

2. A Jlagistrate is not debarred by Law from trying an accused person under S. 174, 

I. P. C., for disobedience of summons issued by him in his capacity of Mamlatdar. 
18. B. 380. The principle underlying this decision has not been accepted as sound 

' in 22 P. R. 1879 where same officer was both a Small Cause Court Judge and a 

Cantonment Magistrate, and in 2 A. 405 in which the Settlement Officer who 
issued the summons tried the disobedience to it as a Magistrate. 2 A. 405. 

3. A Magistrate convicted cert.ain persons under S. 174 of disobedience to summonses 
issued by him as Tahsildar. Held, the comrictlon is legal. 6 M. H. C. (App.) 44. 

4. A Magistrate cannot try offences mentioned in S, 195 (it) committed before himself, 
98 I. C. 416=27 Cr. L. J. 1344. 

5. Court that heard appeal in sanction proceedings cannot hear appeal from conviction. 
81 I. C. 201 = 1924 N. 51. 16 C. 121 FoU. 

8. No contempt. 

1. A person leaving the Court when ordered to remain is not guilty. (1870) 1 
Weir 215. 

2. A person absenting himself from the Court m disobedience to summons commits 
no contempt. (1878) 1 Weir 215. 

3. A person listening to evidence after being tald to -leave the Court is not guilty. 

(1882) 1 Weir 217. 

4. A person using vulgar language for emphasis is not guilty. (188C) 1 Weir 216,23 
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25. A parson insulting a Judge in the grossest manner is guilty. 15 M. 131, 46 B. 973. 

26. A counsel saying to a Full Bench that his client does not wish the matter to be 

argued before the Bench as constitned is guiUy of contempt. 1932 Cr. C. 623. 

27. A formal charge in necessary. 1926 R, 188— 4 U. 257. 

B. Out of Court — 


5. 


3 . 


4 . 


High Court has power to punish contempts committed out of Court, e.g., comments 
in newspaper on proceedings pending m High Court. 10 C. 109, 14 Bom. L. If. 
231, 15 C. W. N. 771. 

S. 228 does not apply when contempt is committed out of Court or when the Court 
IS not sitting. 10 C. 109 (P. C.) 

An article that “judgments in High Court are given arbiltarily and neither law nor 
facts were discussed is a contempt of Court. 1935 L. 212 = 37 P. L. R. 73. 

Any act or writing tending to undermine the authority of Court of Justice or to 
influence the result of pending litigation is most serious offence. 1935 L. 212=37 
P. L. R. 73, 2 A. T. K, 469 (1742) Ref. 

To say that judiciary has lost its independence is contempt of Court. * 1935 C. 419 = 
156 I. C. 1055. (Case law discussed). 

Definition — 

Any act done or writing published, calculated to bring a Court or a Judge into contempt 
or to lower his authority or obstruct or interfere with the due course of justice or tne 
lawful process of the court, is a contempt of court. 33 B. 240. 

Essentials and Evidence. 

1. The chief ingredient of the offence under S. 228 is the intention of the offender. 
The question is not whether a Judicial Officer felt insulted but whether an 

was actually offered and intended. 1925 L. 210=93 I. C. 698 = 27 Cr. L. J. 4/ i 
81 I. C. 76*1923 L. 88, 2 L. 308=64 I. C. 377=1921 L. 102, 1922 L. 187. 

2. When the Jlagistrate was examining the first accused, he found that the 

accused was exchanging remarks with him. Held, it was not an p 2+2=* 

ruption but this conduct w’as for their own interest. 1925 Nag. 403 — 91 1. 1.. 

27 Cr. L. J. 66, 10 C. W. N. 1062. 

3. A Judicial Officer is entitled to maintain dignity of Court, but (216)!° 

sensitive and too ready to take offence where none is intended. 1925 L.. 4 1 

4. Petitioner told a witness not to go as he had to cross-examine him, it 
said that he detained or pushed him with the intention of insulting or m 

the Court. 1923 L. 88=81 I. C. 76=25 Cr. L. J. 588. ^ 

5. When the offence is technical or of a slight or trivial nature, the Court may con 
It. 1930 A. 483 = 32 Cr.L.J. 78=128 1. C. 14. 

6. No power to punish for contempt of an inferior Court exists independent 7 

Indian Penal Code. No disciplinary power over legal is vested in 

punish for contempt outside the provision of the Indian Penal 
Subordinate Courts. 1930 A. 225=1930 A. L. J. 402=125 1. C. ^ 

7. When nature and stage of proceedings and also interruption is nothin y ^ 
conviction^is not justified. 113 I. C. 278=1928 R. 280, 134 I. 

In a case under S. 228 the Court is both prosecutor and Judge and so 
should be used in exceptional cases. 29 M. L. J. 274. r.ntice. 

service of a n 


. 8 . 


A process-server was abused and assaulted while effecting . r j205- 

tempt of Court. 1925 C. 945=88 I. C. 725 = 26 Cr. U J- 


Held, it was contempt oi v/oun. v-. *. w. . — - insult wa; 

10. The question is not whether the officer felt insulted, but whether an> 

offered and intended by accused. 2 L. 308. ^ 

11. The exact words used by accused must be recorded, the omission 
grave defect in procedure. 2 L. 308. 

5. High Court’s Power. , the 

t of Court 


1. High Courts in India have iurisdiction to punish for contempt c 
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contempt is mntie by scandalous attack on its integrity and impartiality, even 
though final judgment is delivered in a case. 47 B. 76“ 1922 C. 426“69 I. C. 84. 

2. The power of High Court for puntshinc contempt is the same as under the 

Common Law and not by virtue of Indian Penal Code or Criminal Procedure Code. 
10 C. 109 (P. C.), 45 C. 169. 41 C. 173, 33 11. 240, 20 I. C. 81. 

3. High Court has no power to punish contempt of Criminal Courts subordinate to it, 41 
C. 173. 4S n. 592« 1922 B. 52“65 l.C. 753 = 23 Cr. L. J. 177. [Case law discussed). 

4. The right to punish by a summ.nry procedure contempt of Court by scandalizing the 
Court still exists 1935 C. 419=156 L C. 1055=39 C. W. N. 770. 

6. Judicial Proceedings. See JudicLit Proceedings. 

1. The ofTence of contempt of Court so far .as High Court is concerned, may be com- 
mitted independently of S. 228, when the insult or interruption is not given or 
made in facie curiae. In all other cases it must be in the presence of Court and m 
any stage of Judiehal Proceedings. 10 C. 109, 22 \V. R. 10. 

2. Proceedings of a Sub-Registrar of .assurances are Judicial Proceedings. 22 W. R. 10. 

3. Judicial Proceedings are not concluded when sentence is passed but continue until 

the prisoner is discharged or removed in custody. 1 Weir 214. 

4. The interwl between the conclusion of one case and the opening of another is a 
stage in a Judicial Proceedings. 16 P. R. 1897. 

5. In the absence of a direction by Local Government as regards Sub-Registrar being a 
Civil Court, contempt committed before it cannot be dealt with .under Ss. 480, 
482, Cr. P. C. 57 C. 1007*125 1. C. 853*1930 C. 366. Corit. 55 C. 423. 

6. But when the ofTicer in the midst of judicial work turned to his executive duties and 
VT19 then insulted, held, it was not a stage m Judicial Proceedings. 40 P. R. 
1881 Cr. 

7. A Naib Tahslldar who was watting fora deed of composition before taking up the 
case for final disposal and who w.as engaged in conversation with two persons, was 
not sitting in any stage at any stage of judicial proceedings at that time. 2 L. 308. 

8. Omission to record the stage at which Court was interrupted or insulted and- the 
nature of insult as required by S. 482 is fatal. 1931 N. 193=32 Cr. L. J. 1221. 

7. Jurisdiction of Magistrate. S. 487, Cr. P. C. 

1. No Court shall try any person for an offence committed in contempt of its own 
authority. The rule is not limited to offences falling under Chapter X of the 
Penal Code only but to all contempts. 24 M. 262. 

2. A Magistrate IS not debarred by law from trying an accused person under S. 174, 

I. P. C., for disobedience of summons issued by him in his capacity of Mamlatdar. 
18. B. 380. The principle underlying this decision has not been accepted as sound 
in 22 P. R. 1879 where same officer was both a Small Cause Court Judge and a 
Cantonment Magistrate, and in 2 A. 405 in which the Settlement Officer who 
issued the summons tried the disobedience to it as a Magistrate. 2 A. 405. 

3. A Magistrate convicted certain persons under S. 174 of disobedience to summonses 
issued by him as Tahsildar. Held, the conviction is legal. 6 M. H. C. (App.) 44. 

4. A Magistrate cannot try offences mentioned in S. 195 (a) committed before himself. 
98 I. C. 416= 27 Cr. L. J. 1344. 

5. Court that heard appeal in sanction proceedings cannot hear appeal from conviction. 
81 I. C. 201 = 1924 N. 51, 16 C. 121 Foil. 

8. No contempt. 

1. A person leaving the Court when ordered to remain is not guilty. (1870) 1 
Weir 215. 

2. A person absenting himself from the Court in disobedience to summons commits 
no contempt. (1878) 1 Weir 215. 

3. A person listening to evidence after being told to -leave the Court is not guilty. 

(1882) 1 Weir 217. 

4. A person using vulgar language for emphasis is not guilty. (I88C) 1 Weir 216,23 
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V. \V. K. 1912 Cr., 30 I. C. 434. 

5. A trivial incident «!uch as laugh or hcsttatjon in speaking is not a contempt. 4 
M. H. C. n. 146. 


6. Walking witli creaking shoes near Courl*rooj)j is no coutempt. 5 M. L. T. 236. 

7. A person reluctantly speaking the truth or giving inconsistent answers is not guilty. 
(1871) 15 W. It. 5Cr. 

8. A person walking out of the Court without answering the question whether he bad 
any witness is not guilty of contempt. {18S9) 1 Weir 218. 

9. Allegations of intimaev with the Magistrate in a tr.ansfer application is no contempt. 
38 A. 284. 

10. Allegations of scand-alons or defamatory nature in an application for transfer do not 

constitute contempt. 1898 A. W. N. 145. 

11. The use of objectionable or defamatory ctpressions in a petition to .n Court is no 

contempt of Court. 137 P. L. U. 1903. 

9. Of Subordinate Courts. 

High Court has jurisdiction to punish contempts of Subordinate Courts. 1935 A. 117 
1935 A. L. J. 29. 


10. Procedure. S. 481 (2), Cr. P. C. 

1. The record must show the nature and stage of judicial proce^inp m ^hic t e 

Court was sitting and the nature of interruption or insnlt. 29 J / i." ' » 

N. 195«I34, I. C. 6S4 36 P. K. 1886. 

2. The Court inflicting a fine for contempt of Court should stefl 

facts constituting the contempt a-ith any statement the "’“’C ' 

as the finding am) sentence. 4 M, H. C. R. 229, 2/ B. H, C. R. 102. 

3. Where a Division Bench has held that contempt has •>"" °^oScil 

final. The question cannot be reconsidered and leave to appeal to 

cannot be granted. 1935 A. 811 = 155 I. C. 188. 

11. Refusal to answer question. p r 1918 Cr. 

1. Persistent refusal to answer question is a cootnmpt of Court. ' ' „ jj 59 

2. Prevarication by a witness may amount to contempt of Court. . ■ ■ 

, , --eJ bv Court to give certain 

' , unted to refusal to answer and wiB punishabl 

A flin— Ofi Cr r.. 1. 534. 


2 . 

3. 


12 . Summary power under S. 480, Cr. P. C. 

1, The provisions of S. 480 must be applied then and there , 

rising of the Court. Where a Magistrate after taung B ^ L. J. 713. 

fined person several days after, the procedure IS rrregula 

But rising for luncheon does not amount to rising of the 

The plaintill was directed to appsir c J. '' He^ th= 

was fined under S. 480 for contempt m his abseiiice 
illegal. 23 C. W. N. 389. 

13. Threafeniu* letter to defendanl. suit to withdraw plea 

1. Sending threatening letters to. defendants. n a ^nd^ P'f? H? 

by him in written slntement >? “Xm ta alio gX contempt. 19S5 A. ID 
sMds it himself or on behalf of h.s client is also gniiiy 

= 1935 A. L. ). 29. , Chancery and “ 

gefs and thus bring disgrace on his family. (1857) 20 
Lakamuti. „ 

14. Transfer of original case on. See Transfer (Grounds)— - • 
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CONTEMPT OF COURTS ACT, XII OF 1926. 

1. ‘I*he new Contempt of Court Ac! Iwen cnaclcc! in order io reniore doubts wliicli 

nri«en as to pnner of a Ifich Court. Itrlocsnot imply that the Legislature 
Ji.is recogmred that no rtich poucr did in f.ict exist. 48 .-N. 711 = 1925 A. 623. 

2. It IS for llio High Court to construe nords .nn.l phmses wliicli li.ive no technical sig. 
nificance and to decide their nte.ming and the eiTcct. 8 1*. 323= 1929 P. 72. 

3. A printer .and publisher of an article in .a newspaper nhich is calculated to Influence 
the mind of not only the prosecution witnesses but also of the general public and 
written uith the object of prejudicing the public against (he merits of the prosecu- 
tion, is puilty of contempt of Court of grossly reprehensible citaraefer. 1929 A. 81 
•=113 I. C. 734 = 30 Cr. L. J. 217. 

4. .\ccused stated that the Render had friendly relations .and influence orer 
the Court winch acted di^honesfl) .and imposed a fine. Held, that statement was 
defamatory for which the JirdgeshonW fiMlkC .a complaint for t]c(an\ntion .and not 
under contempt of Court Act. 1935. .\, 896=36 Cr, L. j. 967. 

CONTINUING OFFENCE. .See Kidn.ipping — 9, Abduction — 7. 

CONTRADICTION. .See Statement to Police— *8, Discrepancy. First Information 
Kepart— 

CONTRADICTORY STATEMENT. See False eridencc — 9, 

CONTRIBUTORY NEGLIGENCE. See Death by negligence — 10. 

CONTUSED WOUND. Sec \Vound-3. 

CONVENIENCE OF PARTIES. See Transfer (fJrounds)— 17. 

CONVICTION. 

1. Double. See I>ical and Special I.Haw$. 

1. Ordinarilj the prosecution should withdraw the minor charge, in order that proceed- 
ings under tlie serious section in.ay be taken, but it cannot be said that conviction 
tinder the minor section is illeg.il, when no question of double conviction has arisen. 
8 R. 499 = 1931 R. 12. 

2. If two o/Tences arise out of the same transaction, double sentence should not be imposed 
33 Cf.L.J. 413 = 1932 L. 365=137 1. C. 141. 

2. Grounds of — 

1. Conviction should not be based on the evidence of the accused’s enemies. 1927 L. 874 

2. If the only reliable witness contradicts himself the conviction is bad. 1927 L. 797 (2) 

3. Conviction cannot be based on suspicion. 1927 L. 862 (I) = 100 I. C. 3. 

4. If the prosecution case is disbelieved in csscnti.al particulars accused cannot be con- 
victed on remaining evidence. 22 Cr. L. J. 458—62 I. C. 181, 61 I. C. 1007. 

5. Conviction on weak and biased evidence is bad. 35 I. C. 173. 

6. A conviction based On theory which IS opposed to direct evidence is bad. 53 I. C. 

155 = 20 Cr. L. J. 747, 98 I. C. 466. 

7. A conviction must stand or fall on the strength of prosecution and not on the weak- 
ness of defence. 51 C. 418=1924 C. 323==38 C. L. J. 397 = 25 Cr. L, J, 776, 
L. 232=87 I. C. 101 = 26 Cr. L. T. 949. 

8. When some of the accused are acquitted, the others cannot be convicted on evidence 
which js common to all. 1921 P. 406=2 P, L. T. 757. 

9. Unless there is s.itisfactorv evidence in the eye of law no conviction can stand. 
1921 P. 406. 

^10. Conviction solely on the evidence of expert is unsound. 1925 O. 413 = 86 I. C. 993 
=26 Cr. L. J. 929. 

11. When the First Information Report is conflicting with the evidence in Court, convic- 
tion on the report is improper. 1924 A. 164=74 I. C. 716=24 Cr. L. J. 812. 

12. Conviction cannot be based on recovery of stolen property from accused’s house unless 
the identity of stolen property is completely established.' 1921 P. 499. 

13. Conviction on mere pointing Out places avhere stolen property i‘s recovered is bad. 
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1930 L. 91 = 125 1. C. 131 = 31 Cr. L. J, 774. 

H. Mere association of a person with accused is insvifHcient to base conviction. 27 P. 
L, R. 441 = 28 Cr. L. J. 209=99 1. C. 1009. 

15. Conviction on statement of accused only is not valid. 1933 0. 226=34 Cr. L. 

J. 935, 22 k. 445 and 1929 A. 1 Foil. 

16. When there are number of facts which lead one to suspect that real truth has not 

been placed before the Court and the story f accused is not inconsistent with truth 
he should not be convicted. 1935 C. 304. 

3. For offence not mentioned in the complaint. 

Where the attention of the accused is not directed by the complaint to an oflence he 
cannot be convicted of that offence. 1935 Sind 91 = 1935 Cr. C. 377. 

4. Of some accused set aside — effect on others. 

In a trial the Magistrate took action against one of the accused under S. 562, Cr. P. C. 
and sentenced others to imprisonment. The conviction was set aside as being 
illegal and there was no mention of the accused convicted under S. 562. Held, that 
the conviction of accused under S. 562 is not automaticallv set aside, 1931 L. 199 
= 131 I. C. 373 = 39 Cr. L. J. 731. 

5. Under General or Special Act. See Local and Special Law. 

It would not be fair to alter a conviction under Arms Act to one under Explosive Act. 

1931 A. 17 = 53 A. 226. 

CO-OPERATIVE CREDIT SOCIETY. 

1. Breach of Trust by President. See Breach of Trust — 23. 

2. Whether President is Public Servant. Sec Public Servant — 12 (B). 

COPY. 

1 . Certified— of Public Documents. See Public Documents. 

2. Forged. See Forged document— 7. 

3. Of Proceedings. S. 548, Cr. P. C. See Statement to Police— 9. 

1. An accused is entitled to copies of all documents for which he applies and the Magis* 
trate will be acting contrary to law in determining whether such copies are neces* 
s.'iry or not. 14 W. R. 77. 

Z It is for the litigant and not for the Magistrate to decide what copies he should have 
in order to move the superior Court and the Magistrate has no jurisdiction to 
upon the patty copies which he does not want and to make him pay for it. o L. 
396=1925 L. 361 = 86 I. C. 709=26 Cr. L. J. 853. 

3. When a party applies for a copy of a particular order the Magistrate cannot force 
him to pay for and take copies of other orders also. 6 L. 396. 

4. Accused is not entitled to a copy of the mlotmation which leads to action under S. 
107, Cr. P. C., which is often of the most varied kind and of .a confidential nature. 

It does not form part of the record- 1930 M. 975=1930 M. W. N. 1100. 

5. Hefusing to grant a copy by a Magistrate under S. 165 (5), Cr. P* G., to a 
whose house had lieen searched is rUegal and can be revised by High Court. 
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9 P. R. 1909 Cr. 

10. Third party is not alTected by the order of Court and therefore is not entitled to a 
copy under S. 548, Cr. P. C. 1932 B. 636, 53 A. 724 Diss, from. 

11. Secretary of Bar Association IS not entitled to get copy of judgment under S. S48 
where a third person was convicted, in order to move the High Court in revision. 
1932 B. 636, 53 A. 724 Diss. from. 

12. Where adjournment for obtaining copies of depositions of prosecution witnesses was 
refused, conviction was set aside. 16 Cr. L. J. 334= 1916 M. 933. 

4. Of report of subordinate court in transfer proceedings. See Transfer— 23. 

5. Of statements to Police. Sea Statement to Police — 9. 

6. Of statement of new witness in Sessions Court. 

If the prosecution wants to examine a new witness in the Sessions Court, the copy of 
his statement should be supplied to the prisoner free of cost. 1934 B. 487. 

COPY-RIGHT ACT, III OF 1914. 

1. General. 

1, A Court should be reluctant to sit as an expert to decide the question of infringement 
of Copy-Right without the aid of expert evidence. 1924 C. 595=81 I. C. 754. 

2. The word "onginal" is not confined to new ideas but to their expressions. 1924 
P. C. 75=83 I. C. 101=48 B. 308. 


3. Merely selecting passages and knitting them together does not constitute abridge- 
ments. Original works are open for consultation for all. The use of another’s 
labour and skill only is prohibited. 48 B. 308=83 I. C. 101 = 1924 P. C. 75. 

2. Jurisdiction. 

The offence of infringement of Copy-Right is complete as soon as the book infringing 
the copy right is printed. The offence is triable at the place where the mfrinffinv 
book is printed. 28 P R. 1916 Cr. 

S. 7. 

1. 'A Copy-Right’ has been defined as that which comes so near the original as to 
suggest the original to the mind of the spectator. 1928 C. 359= 1 12 I. C. 784, 

2. In deciding whether there is an infringement of Copj’-Rjght in pictures, the question 
is whether the appending pictures are copies of substantial portions of the Copy- 
Right pictures. Small alterations in figures, clothes and colours are immaterial 
1928 C. 359=112 I. C. 784=33 C. W. N. 179. 

3. Jlere similarity is not enough to prove infringement of Copy-Right. 1931 C. 233. 

4. The law reporter has no Copy-Right in the reports of judgments but he has protec- 

tion of law in selecting and reporting cases which he obtains by expenditure of time 
labour and monej*. 26 I. C. 30= 18 C. W. N. 1078. ' 

5. A person who made a translation of a book is entitled to Copy-Right in it as if it 
were an original. 30 I. C. 480. 

CORONER’S ACT (IV OF 1871). 

S. 19. 


1. A statement of a person on oath in the course of an inquest by the Coroner cannot 
be used against him during his trial. 50 B. 56=1926 B. 144 = 93 I. C. 225. 

2. The statement made by an accused — a suspect — on oath before a Coroner in inqnal 
proceedings after warning given to him by the Coroner, that he is not bound to make 
.a statement, is admissible, against him at the trial. 107 I. C. 272 = 29 Cr L 7 22. 
50 13. 111 = 1926 B. 151 = 27 Cr. L J. 466=93 I. C. 690. 

S.20. 

There is no provision of law which renders a statement made voluntarily by accused “a 
suspect’ before .a Coroner inadmissible against the accused on his tri.al for an offenr# 

1928 B.52=110I. C. 107=30 B. L. R, 84 = 29 Cr. L. J. 651. 
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S. 29. 

There js no provision in the Act enabling the Coroner to nnke n reference to the High 
Court but nny party interested, mav apply to the High Court for .amending or quali- 
fying the verdict of the Jury. 51 H. 300*= 1927 li. 163=100 I. C. 10+1. 
CORPORATION. Sec Defamation — 9. 

CORROBORATION. Sue Accomplice, Confession, Evidence — 5. 

CORPUS DELICTI. See Murtlei — 15, Di3.ippe.arance of evidence — +-5. 

1. It IS not safe to rely upon the .article of clothing, when the body cannot be identified 
on account of adv.anced decomposition. 15 P, \V. U. 1915 Cr.=*30 I. C. 436 = 16 Cr. 
L. J. 621. 

2. For definition of corpus delicti. Sec 7 M. H. C, R. App. 19. 

CO-SHARER. See Joint owner. 

COSTS. See Adjournment”"2. E:cpenscs of Witnesses. 

Costs of summoning prosecution witnesses should be borne by Crown, 1924 P. 695. 
COUNCIL OF ELDERS. See Frontier Crimes Regulations. 

COUNSEL. See Legal Practitioners* Act, Court and Counsel. 

1. Altercation between Judge and — . Sec Transfer (grounds) — 6. 

2. Arguments by — See Arguments, 2-3-4. 

3. As witnesses. See Witness — 22. 

4. Breach of trust by— See Breach of trust — 20. 

5. Conducting Prosecution by— See Prosecution— 4. 

6. Defamatory statement by — See Defamation — +6 (6). 

7. Duty of — in case of transfer application. See Transfer— 12. 

8. Exclusion from Court room. See Witness— 45. 

9. Interview with accused. See Interview— 2. 

10. Misconduct by — See Legal Practitioners’ Act, S. 13. 

1 1 . Objections by — See Objections by counsel. 

12. Representins accused. S. 340. Cr. P. C. See Preliminary enquiry— 12, Remand- . 

- 1. A suspect is entitled to a reasonable opportunity of defending himself through 

Pleader. 96 I. C. 391 = 1926 Sind 288=27 Cr. L. J. 933. 

2. The fact that the accused who have been refused an opportunity 'j 

were asked if they wished to cross-enamine .and >''=7 

wish to do BO is not sufficient to refuse counsel nn opportun , 

‘47 A. 147 = 1925 A. 285=26 Cr. L. J. 575. 

3. A person against whom no process is issued, has no right to be defended > 

38 C. 880, 8 Cr. L. J. 20. 

4. Accused has right to be defended by Pleader. If it is denied retrial will be ordered. 

27 C. 656, 47 A. 147, 9 P. R. 1877. 

5. It is necessary that notice of date of hearing should be given to accused, for other- 
wise right to be defended by Pleader cannot be eaercised. 23 a. oro. 

6. Full opportunity should be given to accused to get proper 

before he is called upon to cross-examine prosecution witnesses. 1 - 

7. It the accused had no sufficient opportonily to engage a Comt^ 

take down Examination-in-chief and adjourn the case for o ^ ' necess-ary 

147, 17 Cr. L. J. 278. But it is submitted that services of "unyl are n 
at the time of examination-in-chief to check leading questions 

1925 M. 1153 = 27 Cr.L.J. 33. defence, 

8. Magistrates holding trial at a place where accused are incap.able of making 
commits irregularity. 19 Cr. L. J. 249. 

9. Accused is prejudiced if Court is held on Sunday. Conviction was set a 
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16 Cr. L. J. 7‘52. 1930 N. 255 «31 Cr. L. J. 705. 

10. Only i( the senior counsel is absent, accasetl is not prejudiced. 14 P. R. 1898. 

11. Court should not sit bejond the prescribed hours, except with the consent of the 
Pleaders on both sides. 1925 P. 772=4 P. 646=26 Cr. L. J. 1441, 

12. Accused can have access to legal advisers at the time of remand. 1935 L. 220= 
35 Cr. L. J. 1180, 12 L. 16, 12 L. 211, 50 B. 741. 

13. Where accused were arrested and placed In custody and then suddenly called upon 
to conduct their case, without an opportunity to engage Pleader, the procedure is 
irregular. 42 A. 646=1920 A. 268= 22Cr. L. J. 223. 

14. If accused was hampered by his superior Police OfTicer in arranging his defence 
and engaging a counsel. Held, all facilities must be given to him. 20 Cr. L. J. 230, 
20 Cr. L. J. 675, 58 C. 1132. 

15. Prisoners are entitled to have choice of Ple.ider or execute Vahalainama to 
whomsoever they please. 1 Bom. H. C- R. 16. 

16. Court is not justified in refusing the Pleader an interview with the accused ora 
seat in Court. 1 Bom. L. R. 856, 21 C. 642. 

13. Right to appear in investigation. See Investigation — 8. 

14. Threat to ask scandalous question by — See Extortion — 7, 

COUNTER OR CROSS CASES — See Adjournment (Pending Civil suits.) 

1. The simultaneous trial of two cases before two different Courts over one anc the 

same occurrence is undesirable. They should be tried by one Magistrate one after 
the other. 1923 C. 644 = 75 I. C. 364=24 Cr. L. J. 940. 

2. The simultaneous but separate trials of two cross cases of noting is not bad unless if 

the accused are prejudiced. 1925 P. 152=81 I. C. 794, 1925 P. 619=88 I. C. 603. 

3. Proceedings in one of the two counter cases of rioting arising out of the same occurr* 
ence cannot be sta>ed merely because the prosecution witnesses in one case are 
accused in the other. 1924 C. 529 (l)»71 I. C. 697=24 Cr. L. J. 233. 

4. Cases and counter cases should be tried m quick succession by the same Judge, who 
should not pronounce judgment till both cases are finished. 1930 ^I. 190=123 I. 
C. 10=31 Cr. L. J.461, 112 I. C.563»29 Cr. L. J. 1059, 1936 L. 356. 

5. In a trial of cross cases of rioting, after some witnesses were examined against the 
petitioner, he pnijed that the case in which he was complainant should be adjourned 

^ till the disposal of the case against him. Held, that the case against this petitioner 
should be disposed of first, since it is not fair to force a person in the position of the 
accused to throw himself open to cross examination by the other side. 1925 C. 1260 
=90 I. C. 719 = 26 Cr. L, J. 1615=42 C. L. J. 83. 

6. Evidence in one case should not be considered in the counter case. 1924 C. 813 = 
81 1. C. 557, 1928 L. 380=107 I. C. 766 = 29 Cr. L. J. 282=10 L. L. J. 389. 

7. Postponement of a cross complaint owing to a Police challan is not justified under 
S. 344, Cr. P. C. Simultaneous trial is the proper course and judgment should be 
delivered when both the cases are finished. 1924 C. 634 = 26 Cr. L. J. 65. 

8. Where two counter petitions were filed before a Magistrate who sent them under S. 
202 for enquiry and on receipt of report, issued summons in one case and directed 
the other to be put up after the disposal of the other. The High Court declined to 
interfere with the discretion of the Magistrate. 1922 P. 618 = 71 I. C. 248 = 24 Cr. 
L. J. 120, 1929 C. 281=31 Cr. L. J. 262. 

9. No absolute rule of law can be laid down, as to which of the two counter complaints 
should proceed first or whether both should proceed simultaneously. It all depends 
on the circumstances in a particular case. 1929 C. 281 = 121 I. C. 414 = 31 Cr. L. 

J. 262, 1925 C. 1260 = 26 Cr. L. J. 1615. 

10. Trying two cross cases before the same jurors is illegal. 32 Cr. L. J. 1233 (l) = 

1931 C. 709, 134 I. C. 896 = 54 C. U J. 146. 

11. A Court cannot take one case on file and dismiss the other in whole or in part but 
must keep his hands free and not commit himself to a decision one way or the other 
1931M.W. N. 1316. 
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12. The Magistrate used prosecution evidence in one case as defence evidence in the 
cross complaint. Held, that the trial was illegal. 17 Bom. L. R. 490=29 I. C. 665. 

13. In party faction cases, members of one faction can give evidence against other. But 
they cannot be compelled, on the ground of implicating himself. 1 N. W. P. 293. 

14. Wherejn joint trial of two cross cases the prosecution evidence in one was taken 
as the defence evidence in the other with the consent of parties there is an irregu- 
larity which is curable if no prejudice is caused to the accused. 1935 A. 647== 
1551. C. 541=36 Cr. L. J. 763, 50 A. 457=1928 A. 593 = 30 Cr. L. J. 337, 8 L. 
193 = 1927 P. C. 26= 100 I. C. 126= 28 Cr. L. J. 254 and 20 C. 537 Rel. on. 4 L. 
376 = 1924 L. 104=25 Cr. L. J. 68 piss. from. 

15. There is no better criterion of truth, no safe rule for investigating cases of con- 
flicting evidence, where perjury and fraud must exist on one side or the other, than 
to consider vihat facts arc beyond dispute and to examine which of the two case^ 
best accords with those facts according to the ordinary course of human affairs anci 
the usual habits of life. 1 Moo. I. A. 19=5 W. R. P. C. 26*29. See Field's Lait? 
of Evidence in Br. India, 8th Ed., P. xlvi. 

16. Two cross cases were heard by one argument and one judgment was delivered. It 
was held that the trial though irregular, did not cause prejudice. 1935 C. 548= 
157 I. C. 1042, 20 C. 537 Rel. on. 

17. A prosecuted B for adultery ; B prosecuted A for defamation calling B an adulterer, 
Held, adultery case should be stayed till decision in former case being inter, 
dependent cases. 1933 Sind 254=34 Cr. L. J. 891. 

18. In cross cases a Court has no right to consider at all the evidence given in one case 
for the purpose of reacliing his conclusion in the other. The two cases should be 
tried separately and determined On evidence recorded in each. 50 A. 457 = 19-8 
A. 593, 1924 C, 813, 26 P. R. 1900, 1928 L. 380, 4 L. 376, 56 M. 159= 1933 M. 367. 

19. Examining as witnesses m one case accused in the other case is irregular procedure. 

14 C. 358, 17 Cr. L. J. 503. 

:OUNTERFElTING COIN. Ss. 231 to 240, 1. P. C. 

.. Coin — Definition of. S, 230. 

}. Coins af ilie tiew Akbar ar Shsh Jaban act cc^'.vs ss ihey are not used for 

the time being as money. U B. H. C. 172, 29 A. 141. 

2. Murshidabad rupees stand on the same footing as P.arukhabad rupees. 28 A. 62, 

1903 A. W. N. 115, 1 P. R. 1903 Cr. 

3. The mere fact that a com is being used as ornament by soldering a ring to it docs 
not tnansform it into a new article. 48 A. 603=1926 A. 321 — 27 Cr. i*. J. 


5. Counterfeiting coin. Ss. 231-232. 

V.. Essentials. 

1. To constitute the offence, a counterfeit com need not be made with 

of its being passed as genuine. It is sufficient if the „ ,004 Cr 

be passed L genuine. 30 A. 93. 4 P. L. J. 525. See 26 P. R. 1868. 9 P. K. 1854 U. 

2. Counterfeiting a coin of .Akbar’s time is no offence. 11 B. H. C. 172. 

3. Deception practised as show only is not an offence. 26 P. K* 1868. 

4. Intention to practise deception by means of the immitation is sufficient to cons 

offence. 4 I*. R. 1899. ^ 

5. RemoNVil of the ring from a coin used as ornament and working up the face 0 

coin where ring had been, is no ofience. 23 A. 420. ^ 

6. The making of counterfeit coins is not a statement and therefore 

persons who sav that accused made coonterfeit coins in their prewnce ^ 

under Ss. 24--25-.26. Evidence Act. 133 I. C 154 = 32 Cr. U J. 1006- 19Ji A. 

7. Where coins are counterfeited only for the purp.se of passing them 
hands of the enemv, in order to put him info frooWe, the accvseo is 

S. U>5 and rot under S. 232L 43 P. U R. 1912; 17 P. AV. R. I9U Cr. 

a^eed to make iroitatKn coins acd hooks to be attached to U. h’-thvgi 
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them plain without any hooks. IfeM, he was guilt). 50 A. 05. 

B. Definition of. S. 25, I. P. C. 

It cannot !y said that countcrfeitmc is an offence which is m.ide up of parts of possessing 
moulds and thr .act of counterfeiting. 1931 C. 445 = 32 Cr. L. J. 1171. 

C. Sentence. 

Pns<irssinn of invirnmcnts for eounlcrfciling coins l>cmg part and parcel of the trans.action 
of counterfcilmg coins, no punishment is to he inflicted. 14 P. K. 1904. 

3. Possession of — . S. 243, 1. P. C. 

1. Pleven pieces of silver of the size of rupee and some counterfeit rupees of the same 
) car were found concealed in room in accused's possession, presumption of guilt of 
accused under S. 114, Pvidence Act, atises. 1953 O. 85 = 34 Cr. L. J. 545. 

2. Possession of numhtr of other pieces of counterfeit coins is evidence of his know- 
ledge that the com in Ins possession was counterfeit, but it is no evidence of his 
having acluallv delivered the counterfeit coin. S. 14 ill. (&), Evidence Act. 22 Cr. 
L.J. 407 = 61 f. C; 647. 

3. Other coins uttered must be proved to be counterfeit. 8 D. 223. 

4. Incriminating .articles must be found in a pl.icc in possession of the accused and he 
must know th.at things were there. 1936 A. 650=37 Cr. L. J. 551. 

5. Accused purchased counterfeit coins .at an auction openly and did not attempt to pass 
them off as genuine. He is not guilty. 1936 P. 533, 1933 O. 85 Disting. 

4. Possession of Instrument or Material for counterfeiting coins. S. 235, I. P. C. 

A. Essentials — 

1. Mere possession of instruments and materials capable of counterfeiting coins is no 
offence. 5 L. 392=26 Cr. L. J. 247=1925 L. 22=84 I. C. 247. 

2 To sustain a conviction under this section, not only the possession of instruments is 
necessary but also possession with the knowledge of the accused of their character. 
28 I. C. 152. 

3. Where dies were incapable of striking a complete com, it cannot be inferred against 
the accused that his intention was to manufacture coins. 5 L. 392= 1925 L. 22. 

4. When instruments can be used for making coins as well as for other purposes they 
should be considered for the purpose of making coins. 43 P. L. R. 1912. 

5. No conviction can lie on tlie mere ground that accused was m possession of com- 
ing instruments, unless it is established that he had knowledge of their character. 
'28 I. C. 152, 8 B. L. T. 131. 

B. Possession (joint and exclusive). 

1. Mere ph>sical relation arising from the position of the object is insufficient. Where 
the articles found are large properties and placed in a conspicuous place to which 
the managing member may have access and have control, the presumption that the 
managing member was in possession may fatrlj be made. 6 Bom. L. R. 887, 6 B. 
731, 15 A. 129, 4 P. L. R. 525. 

2. Where counterfeit coins and moulds were buried in a verandah, which was open, 
with village streets on two sides. Held: that probably they were kept bv enemies. 
51 I. C. 263 = 20 Cr. L. J. 439. 

3. Accused was found in possession of a box containing instruments for counterfeiting 
coins His two brothers had access to the box and the accused’s property was 
not found there. Held, as there is no evidence of exclusive possession upon which 
accused could be convicted. 14 P. L. R, 1903. 

4. When several persons are found iii a room, where false coins are being made, they 
are all presumed to be in possession of the instruments or materials Ijing there. 
17 P. W. R. 1912, 11 I. C. 242. Coiit. 7 P. L. R. 1904. 

5. Where accused being pursued, throws off the instuments for counterfeiting coin?, he 
is guilty under S. 235. 10 P. R. 1892 Cr. 

6. Instruments and materials which can be used for counterfeiting coins and other pur- 
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(WJI-S ate 111 l« Cmi«iilrrril an tKr,| (or ••omitftttiliai; mint. 17 1>. \V. H. M2 Cr. 

7. AmutedV linam w.nt tMtrlK-il ami n lin lot mnl.iinini; nrlrlrt for mnnlctfeilin; 
m,ns w,n rmovorcil. .Wtlirt potsoti will, oifrnml cl.iMtcn V.T15 living in that 
I'of/uf No uhtrfi ^otifef rAnn<'''l IIjr with the crime vrere 

rccomc,} from the itn\. ffrU, i,c w.n mu cuill). l';55 I.. 39=1935 Cr. C. 39. 78 
I\ K. IWtKrl.on. 

S. \yiicn intlrllmcnlt .aro (otiml in Ihr ni(n i< mt li.iWo. I W3 1’. 273, IS A. Ill 
l»cJ. on. 

C. Sentence. 


1. Jvxcmp^t>ry pentcticc should W irivm for the otTrnce of counter/fiijn/,' coins. 1930 L. 

51 - 123 1. C. 525. 1927 L. 22t»« ICO I. C. Cr. L. J. 305. 

2. Scp.'»rate fcntcncrs for ro5'.cs*non nf iiistrumrnts and counterfeitinj* under Ss. 232, 

235 ore iJlcpjil. J92-f L. 7««7I I. C. TOO^^Jf Cr. L. J. 236. 

3. Scp.'imtc convictions for I*0‘:^c^Motl of rariout i*.arl'« of instruments and m-aferial for 
cnunlcrfritinp toms arc iUriral. 1030 L. 51 «“ 51 Cr. L. J. 527. 

5. Uttering false coin. Ss. 239, 210, 241, 251, I. P. C. 


1. It most Ikj counterfeit of a ctitrcnl coin, otherivise tlic offence will be that of che.iling 
and not of uttcrinj? false coin, A. HI. 

2. The accused must have knowicdcc of the spiirioijsne.ss of the coin .at the time of 
rcceirinjr i>o>sc9sion of it. (1^74) 25 \V. Jf. 4. 1 Weir 222. 

3. lividcncc of possession and attempted dispo<.nl of coins of unusual kind js relevant on 
a charge of uttering such coins. 8 Ik 225. 

4. It is necc8s,ar5‘ to prove that .at the time the accused hec.itnc possessed of the coin 
himself or through his 'vife, clerk or servant. 44 C. 477=28 C. L. J. 400. 

5. Where there was no evidence tlial accused knew the coin to be counterWt wlien he 
became possessed of it, he is not puilly under Ss. 240, 243 but nnder S. 241, 1. P. 
C. 124 I. 688*51 P. L. K. 255*51 Cr. L. J. 73$. 

6. If the coin is not intended by the uitercr to pass as a genuine coin, he commits no 
offence. 4 N. W. P. 62. 

7. Where coin is tendered for cluange and is refused on the ground that it is false, 
tender of the s.ime to another constitutes an offence under S. 241. 12 Cr. L.. j. 

8. If a person clips and cuts away a coin and makes up the deficient 

witn the intention of delivering il to a Bank, he is guilty 2,27 Cr L. 

on prerions occ.asion it was usetl as ornament. 48 A. fiOS’® 1926 A. — 

J. 426«93 L C. 154 = 24 A. L. J. 842. 

9. S. 240 is not applicable to actual comer. 10 P. R. 1892 Cr. 

10. Double pice was qviicksilvered to resemble a rupee. No ofience under Ss. ^1, 

is made out unless intention to deceive at the time of whitening is p 
P. R. 1884 Cf. . 

11. Two persons were in possession of coins, and oHered them 
Imperial Bank on a commission of 3 percent. *l^he report of the i 
showed that they were old coins, which Imd been ^sed as ornamen s . 

and from w’hich Solder had only been partially removed in order ‘*1^ ^ere 

weight, but bad been subjected to a process of clipping or hung. > 

guilty under S. 251, 48 A. 603=1926 A. 32] =27 Cr. L. J. 426. 

12. S. 239 is directed against a person other than the coiner, who procures, or o 

or receives counterfeit com. 3 N. W. P. H. C. R. 150. 

13. Mere f.tct that accused delivered certain coins to a 

•were counterfeit is not enough under S. 240. The knowledge . established, 
counterfeit at the time when he became possessed of them has also 
1936 N. 2+2. 

COUNTERFEITING CURRENCY NOTES. S. 4R9.A. b P. C. 

1 . Counterfeiting. 

i. Section contemplates such process as may result in counterfeiting. R erc/nd ^ 
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mere act of deception. 18 Cr. L. J. 362. 

2. In the ense of the counterfeiting of Currency Notes., both ability and inateml 
of a particular kind are required. If those materials and ability are not present, 
• it is not an attempt at counterfeiting. 51 A. 470=1928 A. 754 = 30 Cr. L. J. 690. * 

2. Possessing instruments of counterfeiting Currency Notes. S. 4S9-D, I. p. C, 

1. Tilakmg or selling of instruments, which may be used for forgery or counterfeiting 
is no offence. The section penalizes one who makes or sells them, knowing or 
haring reason to behere that they ate intended to be so used. 1 2 Cr. L. J. 377. 

2. The burden is on the prosecution to prove that accused knew that the instruments 
were intended to be used for counterfeiting Notes. 12 Cr. L, J. 377. 

3. Tor an offence under S. 489-D, it is not necessary to prove that the accused had 
ability to produce counterfeit Currency Notes with materials in his possession 51 
A. 470 = 1928 A. 754=116 1. C. 797=30 Cr. L. J. 690, 

4. Where in the opinion of e\pen the materials in the possession of the accused were 
sufficient for counterfeiting Currency Notes. Held, that the aljsence of explanation 
by the accused points to lusdishonest intention. 1928 A. 759=30 Cr. L. J, 47. 

5. It is not necessary that the resemblance is perfect, but it must be sufficient to 
deceive people of ordinary intelligence, familiar with Currencj' Notes. 12 Cr L J 
377=11 I. C. 241 = 21 M. L. J. 766. 

3 . Similar Acts of — 

1. Counterfeit coins and instruments were found in the house of the accused in two 
districts. In a trial in one District, the evidence of such possession in another 
District is admissible. 61 I. C. 647 = 22 Cr. L. J. 407. 

2. In a case of uttering forged note the more detached in point of time previous 
uttering is, the less relation it will bear to the uttering stated in the charge. 
The distance between the two will affect the weight and not the admissibiljt) of the 
uttering. 16 D. 414. 

4 . Using as genuine counterfeit Currency Notes. S. 489-3, 1. P. C. 

1. A person who sells a forged note to another is guilty under S. 489-3, whether the 
purchaser knows it to be forged or not. 7 L. 80= 1926 L. 72. 

2. A counterfeit note was in possession of the accused and a genuine note bearing the 
same number and a paper conhiining a honey-comb pattern in green ink resembling 
the pattern of the forged note were found in his house. Held, that though there 
was no evidence that the accused made this pattern, the accused must he deemed to 
know it to be forged when he was disposing of the cop\ of genuine note to a shop- 
keeper. 53 B. 344=1929 B. 128=116 I. C. 243 = 30 Cr. L. J. 588. 

3. The words *as genuine’ govern only the verb uses' and not an\ other verb. 7L 80 

= 1926 L. 72=27 Cr. L. J. 638=94 I. C.4H. 

4. The object of legislature in enacting S. 489-B is to stop circulation of forged notes 
by persons, who knowing or having reason to believe them to be forged do any act 
which would lead to their circulation. 7 L. 80=94 I. C. 414 = 1926 L. 72. 

5. The burden is on the prosecution to prove that when accused passed a note, he knew 
it to be forged. Mere possession b> him does not place the burden on him to 
account for its possession and to prove innocent possession. 25 Ct. L.. J. 935. 

6. A conviction for being found id possession of counterfeit Currcnc> Note cannot 
he unless guilty knowledge or intention is proved. 1933 L. 596 (l). 

COURT AND COUNSEL. Sec I-egal Practitioners’ Act. 

1. It is highly improper for Court to intimidate accu«ed or his counsel. 3 Bom. L. B. 
562, 20 Cr. L. J. 566, 8 Bom. H. C. U. Cr. 126, 

2. A Magistrate has no right to a«k a counsel to sit down in the middle of cross- 
esammation because he was asking irrelevant questions, or to ask him to apologize 
for his previous contumacious l^ehaviour. Ih96 Rat. 861. 

5. It is improper to suspend a Pleader during a case. 10 C. 256. 
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4. Some latitude should be allots ed to a member of Bar, insisting in the conduct of 
his rase upon his question being taken down or his objection noted when the 
Court thinks the question inadmissible or untenable. There ought to be a spirit 
of give and take between the Bench and the Bar in such matters. 6 Bom L R 
5+1 (543)= I Cr. L. J. 612. 

5. Court cannot refuse to note down the objection of a counsel. 36 I. C 468=17 Cr 
h. J, 500, 55 I. C. 593=21 Cr. L. J. 321. 

6. Court should leave witnesses to Pleaders to be dealt with. 25 Cr. L. }. J 226 . 

7. A Pleader has a general authority to act in the interest of client. If he writes a 
petition without asking the client or advises him to present the same, it is not 
misconduct. 14 Cr. L. J. 438=20 I. C. 598, 

8. Pleader’s admission is binding on the party. 52 B. 636, but in capital cases 
Counsel's admission should not be taken. 1920 A. 99=21 Cr. L. J. 777. 

9. A counsel should not appear for accused having conflicting interests. 13 P. R, 1890. 

10. Court can interfere in case of dispute between Counsels, as to w'ho should conduct 

the case. 1929 C. 1 = 30 Cr. L. J. 494. 

COURT HOURS, Sec Rules and Orders of your High Court, 

Court has right to take up a case after a prescribed Court time witliout the consent of 
the parties. Where a party was asked to cross-examine a w'itness at 6-30 r. M. 
when he requested for adjournment on the ground that his Pleader was not then 
available. Held, that lie was within his right to have the case adjourned. 1928 P- 
277 = 29 Cr. L. J. 299, 4 P. 646=1925 P. 772= 26 Cr. L. J. 1442. 

COURT INSPECTOR. See Dais, Withdrawal of case by Public Prosecutor — 9. 

COURT OF SESSION. S. 9. Cr. P. C. See Additional Sessions Judge — I. 

1. There is only one Court of Session in each Session division, though sifting at different 
places and manned by the different Judges. 1931 C. 190=32 Cr. L. J. 842. 

2. The Resident of Aden is not a Court of Session, but is o. persona designafer invested 
with the power of Court of Session except as provided for in Aden Court Act {II of 
1864). 29 B. 575. 

3. A Sessions Judge can make over an appeal to an Addition.al Sessions Judge or 
Assistant Sessions Judge and can afterwards withdraw’ it and take it on Ins file and 
decide it. 44 A. 157=1922 A. 387=23 Cr. L. J. 107=65 I. C. 491. 

COURT’S DUTY. 


1. Administration of Law, 


2 . 


2 . 


Where the Court practically held that accused were not guilty but that the situation 
at the place W’as likely to cause an emb.arrassing situation for the executive au lo i 
ties, it was necessary to offer them up as victims to avert 
it was a travesty of justice. 1925 L. 625=89 I. C. 315 — 26 Cr. L. J. 133 . 

Court must administer the law' not as they wish it might be 
must administer the law and not grant merej'. 1930 P. 247— 9 P. 47 r. • • 

721, 1933 P. 100 = 34 Cr. U J. 437. 

Admitting evidence behind the back of accused. 

1. A Magistrate caimot, when he is writing a judgment admit in evidence a document 
without giving the accused an opportunity of raising objections to its admis i 

29 I. C. 90=16 Cr. L. J. 3l3. 

2. Court going to the parties’ village and examining witnesses ivUhouC notirc to t i 

patties, act'^ lUcgaUj . 1^27 M. 361 = 100 I. C. 123 — 2s Cr. 1-. J, 2o . 


3. Appellate — . See Appeal. 

4. Arguments — . Si’c Arguments. 

It is the dutv of the Court to heir arguments that mi.' l>e offered in an; criminal tfiil 
or pror^dings. 1^25 O. 23=5=83 I. C. 340=25 Tr. I., j. 1380. 

5. Assisting Prosecution — 

A Ju‘!,;e cannot v.hittle away the defects of prosecution by any and everj .irgument. 


bur/'s ilufy — {cniilJ.) 

1931 A. 609^133 I. C. 593^32 Cr. L. J. 1052. 

Benefit of doubl*“ See Benefit of doitbl. 

. Benefit of exceptions. See Kiglil of Pri\-atc defence. 

1. The Court must cive the .'iccused the licnefitof exception, even if he did not rely on 
it. 5f) C. 1013^1929 C. 34f.=33 C. \V. N.446. 

2. Magistrate should not in their 7e.al to suppress crimes of violence overlook the 
important provisions of lav regarding prixxite defence. 1927 L. 194= 100 I. C. 
124 = 25 Cr. L. J. 252. 

3. Courts should not apply the defence sections timidlv. 5 P. R. 1901 Cr. 

>. Brushing aside defects in prosecution— Sec — 38. 

I. Civil dispute. See Civil dispute. 

0. Convincing proof. 

A judge has not to decide whether prosecution story is more probable but whether or 
not there has been convincing proof. 1929 N. 113=30 Cr. L. J. 789. 

. 1. Clearing up discrepancies. 

When two henest witnesses tell discrepant stories, there is probably some confusion 
vhich c.an be cleared up and a Court ought not to record the discrepancies withont 
some attempt to discover their origin. 1930 M. W- N. 169. 

12. Clearing up obscure points. 

1. Magistrate should clear obscure points in evidence. He cannot be made to say that 
prosecution left the point obscure, when he had the opportunilv of clearing it. 23 
P. R. 1917 Cr., 2L. L. J. 3. 

2. The Court can use Police diary for clearing up obscurities m a case, but not for 
coming to a Judicial decision upon the case subsequently. 1926 L. 54. 

13. Cross*examination for undefended accused. See Cross-examination— 8. 

14. Delay in disposal of a case. See Dela\'—S. 

15. Examination of accused. See Examination of accused. 

When an accused is examined by the Prosecutor inste.id of Court, the proceedings are 
irregular. 1930 L. 166=123 I. C. 570 = 31 Cr. L. J. 560. 

16. Hasty trial. 

An accused should not be tried in a hasty manner without giving him reasonable oppor* 
tunity of producing }«s defence. 113 P. L. R. J9H. 

17. In summoning Court witness. See Court witness — 1. 

18. Jurisdiction. 

1. It is not the duty of Covirt to go out of the way to find that a case exclusively 

triable In Court of Sessions might arise from facts before him. 1930 280=123 

I. C. 756=31 Cr. L. J.563. 

2. On a complaint under S. 430, I. P. C., the Bench tried the accused for a lesser 
offence under S. 426 and it appeared that they had jurisdiction to trj the former 
and not the latter oflence. Held, that the proceeding was not void. 1930 M W 
N. 770, 24 JI. 675, 27 M. L. J. 594, 25 M. L J. 484 

3. Merely because an Executive Officer has information about men of importance and 
position in his sub-dirision and their character, it is not sufficient to deprive his 
jurisdiction as a Magistrate. 1930 A. 495=31 Cr, L. J. 764= 125 I. C. 32. 

19. Minimising a graver offence. 

It is not right for a Court to minimise an offence by shutting its e\es to a graver offence, 
which on the facts found by it, has been committed and to refrain from charging 
the accused with that offence. 51 A. 540=1929 A. 349. 

20. Mistake in recounting facts in judgment. 

Mistakes in recounting facts in judgment are serious and sometimes prove disastrous. 


Court's duly — (could.) 

1932 L. 213 = 137 1. C. 59=33 V. L. K. 23 = 33 Cr. L. J.4n. 

21. Not to consult superior officer — Scu Transfer — 18. 

22. Not to presume jfuilt of necused. 

1. Sometimes in inferior Courts It so happens that no sooner an accused is brought 
lieforc n Court lie is presumed to Itc ftuilty and every attempt on his part to prove 
his innocence is taken as vexatious by Court. 28 C. 594. 

2. An accused, who has several convictions behind him is entitled to have his case, 
treated ns if It was not n foregone conclusion that he is puiltv. 1930 A. 17 = 120 

I. C. 202 = 31 Cr. L. J. 8«1930A. L. J. 82. 

3. Opportunities should be Riven to accused to explain evidence against him. 1930 A. 

17=31 Cr. L. J. 8= 120 I. C. 202. 

23. Not to take the role of Prosecutor — . 


A Court ought not to take the role of a Prosecutor. 1925 O. 726=26 Cr. L. J. 1236. 

24. Not to use record of one case in another. See lividence"~40, Deposition — 5. 

25. Opinion of predecessor. See Opinion — 20. 

26. Personal knowledge of Magistrate. 

1. A Magistrate cannot import his personal knowledge about the personal character of 
accused in the decision of the ease. 50 I. C. 171 =20 Cr. L. J. 5S3, 25 Cr. L. J. SOS 
= 81 I. C. 344=1925 L. 166. 

2. A Judge cannot without giving evidence import his personal knowledge. 14 Bom. 
572, 38 C. 1'53. 

27. Prompt disposal — . 

Whilst prompt disposal in a criminal case is a matter of importance, it is of even greater 
importance to pay proper attention to the procedure prescribed by law. JO L. 22i. 

28. Remarks about conduct of officials. 

Remarks about the official concerned should not be lightly made without giving him an 
opportunity to explain. 1930 L. 1048=129 I. C. 273 = 32 Cr. L. J. 268. 

29. Remarks about guilt of accused after acquittal. 

After acquittal, the Magistrate is not justified in observing that accused escaped the 
clutches of law'.” 1930 M. W. N. 1253. 

30. Remarks against persons not before the Court. 

Where a person is not on trial, there should be no expression of opinion about his guilt. 
128 I. C. 211. 


31. To bring all relevant evidence on record. 

It is the duty of every Court to bring all relevant evidence on the record and to see tb. 
justice is done. 43 A. 283. 

32. To comply with procedural Law. ^ 

T. It should be the duty of Magistrates to comply w'ith law laid 

by the High Court fully and satisfactorily. 1927 C. 936 (1)=101 I. C. bUO 
C. W. N. 387, 10 U 223 = 1929 L. 382=29 Cr. L. J. 769. 

2. It IS imperative in murder cases that law should i’® C. 

accused should not have any manner of grievance at all. lye 

790 = 31 C. W. N. 881 = 28 Cr. L.J. 742. 

3. In criminal cases the question is not alone whether substantial justice has been 
according to law, but legal forms must be conformed to. 

=25 Cr. L. J. 49, 31 I. C. 365. ^ 

1. Court should follow Cr. P. C., but where no such procedure ‘‘"Sice will 

should not follow observations of High Court Judges, if miscarn. g 
follow. 1932 M. 502= 139 I. C. 343=33 Cr. L. J. 765. 

5. Slipshod procedure is to be condemned even though it does nc^ necessaril> r 
vitiating the whole proceedings. 1935 O. 316=36 Cr. L. J. 65o. 
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33. To te fair. 

It funtl.niicntal ptinciple of justice thal the Macistrate should not only be fair and 
iinrarti.il but also appear to be so. 10 K. 180®= 1932 H. 90. 

34. To give facilities to accused to gel copies. Stc Copies of proceedings. 

I. .\n accused pet'on should be granted copy of first information report at the earliest 
pos«;iblc stage, In order that he m.ay gel the benefit of the legal advice, 42 I. C. 598. 

J. The ends of justice require that accused should be apprised of i\hat certain prosecu- 
tion witnesses stated m proceedings under S. 164. 1932 A. 327=33 Cr. L. J. 752. 

35. To put up defensive pleas when accused is undefended. 

The Court sliould give nsslstaiice to accused in putting up obvious defensive pleas if he 
is not represented by a Plc.idcr. 1930 U. 349= 128 I. C. 845. 

36. To take down objection.— ‘See Objections by Counsel, 

If the Judge dis.illo\\s a question, the Pleader should have the question and the order dis- 
allowing it recorded as such a rcfus.al on the p.irt of Judge is illegal. 17 Cr. L. J. 500. 

37. To watch interest of mentally deranged accused. 

Magistrate should watch the interest of au accused ivhoismentallyderanged with unusual 
degree of care. 1932 A. 233=139 I. C. 147=33 Cr. L. J. 714. 

38. Weighing evidence. Sea Evidence. 

1. If a prosecution witness sajs something inconvenient the Court cannot brush it 
aside as being insignificant or on the ground that he had been got at by the defence, 
1929 M. W. N,395. 

2. It is not the duty of Judge to find any and every reason possible to whittle away 
significance and defects in prosecution. 1931 A. 609*32 Cr. L. J. 1052. 

39. Witnesses in Party feuds. 

In criminal cases involving part) feud, when the relations and friends who are perfectly 
innocent are falsely charged Court should exercise the caution that chances of 
innocent persons being punished may be entirely eliminated. 1931 L. 465 = 32 
Cr. L. J. 1079. 

40. Under-trial prisoner— ill-treatment in jail — . 

When a prisoner complains to the Court that he is not treated according to Jail rules, 
the Court has jurisdiction to inquire into such a complaint and pass necessary’ orders. 
1931 L. 562=133 I. C. 59=32 Cr. L. J. 988=32 P. L. R. 586. 

COURT ROOM. 

1. Atmosphere of — . See Atmosphere. 

2. Entry into — . 

Accused entered a Court room and i\as asked to leave it. He refused to leave the room. 
Held, that he was not guilty under S. 448, although the Court room was part of the 
officer’s house. 1923 R, 145 = 81 I. C. 141 = 25 Cr, L. J. 653. 

3. To be open—, S. 352, Cr. P. C. 

1. A Police Officer who has investigated the case should not be allowed to be present 
before a JIagistrate who is recording confession of the accused. 1885 A.W. N. 221. 

2. Trial in Jail is not illegal, when there is nothing to show that admittance was refused 
to any one who desired or that the prisoners were unable to communicate with their 
friends or Counsels. But it is undesirable to hold trials m Jail, because it is difficult 
to get Counsels to appear in Jail. 21 P. W. R. 1917 Cr. = 18 Cr. L, J. 852. 

3. Police Officer can be ordered to be absent from Court room if accused objects. 
Reasonableness of his fear rather than the convenience of prosecution is the guiding 
factor. 1925 N. 296 = 88 I. C. 362=26 Cr. L. J. 1130. 

4. Proceedings in camera can be upset if tbe complainant is prejudiced, 1936 R. 471. 

5. Holding Court in a private place, in spite of the protest of the accused, where he 
cannot get his pleader or witnesses is a materia] irregularity. 19 Cr. L. J 249 
See 3 Cr. L. J. 433. 
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^'“'8'= I"® '™S holding trial and 

jitien n^ed to leave disobyed It, he was not giiiity under S. -HS, I. p. C. 1923 

i\. iT-o ij \^r. L. j, 653 . 

COURT WITNESS. 


1. Court’s duty. 


S. 5+0, Cr. P. C. See Witness. 


13. 


16, 

i7. 


Court power to recalJ 
Cr. P. C. 


.1 witness already examined and cross-examiend. S. 5+0, 


A Court witness means one \vhojM the Judge acting on his own initiative caused to 
M produced. The testimony of Court witness summoned at the instance of Public 
Prosecutor should be rejected tu Mo. 19B C. 463=71 I. C. 657=2+ Cr. L. J. 
193, 12 A. L. 15. 

Magistrates should always lie charry of taking upon themselves the duties of deciding 
on behalf of the parties, as to which witnesses should be examined. 'JS M. L. /. 
134=16 Cr. L. J. 156=27 I. C. 220. 

A Magistrate misuses his power if he uses S, 5+0 to anticipate the defence to 
accused s prejudice or to avoid the responsibility of making up his mind as to the 
value of prosecution evidence. 11 P. R. 1886. 

A Magistrate who is seized of the case, can only summon a Court witness. 
36 A. 13. 

ft IS entirely m the discretion of Court to summon witnesses and the Public 
Prosecutor cannot demand as of right to call any witness not examined before the 

Committing Magistrate, 14 A. 212. 

Court can summon witnesses for the just decision of the Cvase and no question of bias 
against the accused arises unless it is shown that the Court was guiding or assisting 
the Prosecution. 117 1. C. 213=1929 N. 172“ 30 Cr. L. J. 728. 

S. 540 confers very wide power upon a Court. But wider the power, the 
exercise of discretion required of Magistrate. 192SC. 690^24 Cr. L. J« 

I. C. 5+1, 12A. L.J. 15. 

While after the dose of the case for Prosecution, the Jlf.agistmte at the discretion of 
Assistant Collector who prosecuted the case recalled and re-exammetl two witne se . 
Held, It is illegal. 23 I, C, 7+3= 15 Cr. L. J. 375. 

Where witnesses were examined on both sides .and the Magistrate finding 
unable to arrive at a definite conclusion 'went to the village of p.'irties an 
without previous notice four witnesses. Held, the procedure is iilega . 

361 = 100 1. C. 123=23 Cr, L. J. 251, 2+ C. 167 Dist. 

Court should inform the p.'irties beforehand the names of Court 
view to afford them an opportunity of proper cross-examination, to • 

L. 120=122 I. C. 95 = 31 Cr. L. J. 346. 

S. 5+0 does not empower a Court to discover witnesses by enquiry 

Court. 4 R. 106=97 I. C. 60=1926 R. 180=27 Cr. L. j. 1034. 

When prosecution fads to examine .all the witnesses, Cr. 

should examine them as Court witnesses, 1926 I’.it. 5'-yO * 

UJ. 15S9. ^ 

In a Sessions Inal for murder, persons who ^ aT'^Courf 

occurrence, though given up as defence witnesses, should be 

witnesses. 133 1, C., 4SS=32 Cr. L. J. 1C67» 1931 R. 163. 

A Magistrate misuses S. 5+0, Cr. P. C. in iwiog it to ant.cipnte the defence e a 
accused person to his prejudice- HP. H. 1®S6 Cr. 

S. 5+0 does not anthorjre a Sessions Judge to summon witnesses . 
ha\*e given their opinion. + P. R. 1692 Cr. 

Court IS tviund to snmmen .and examine onj’ *ili;''sses «hos>* evidence -c 
«*4scntial t'» the ja-tt decjsmv of the ca«e« 6 C. W. N. 9'. 

Whffe m a ca“r* ef ifa-riijy the Ptilice doe< not prwfc-e eye P)frcs«^t. 

•h-vill •ur-m-T ih-rm cr.der S. 510. 193+ K. 105=151 f.C. f>lS. 


after 

T). ml'- 
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19. .nnd p\pc(lienc\ of eridence tho tc*;! for takini; evidence under S. 540. 
1053 Sind 49 = 34 Cr. L. j. 591. 

20. Coiut •slniild not ex-imine ^itnc« under S. 540 merely hec.'\ti<?c coinpl.itnnnt siifrgest- 
rd It. 1936 A. 269 = 37 Cr. L. J. 522. 

2. Cross-cxammalion of—. 

1. llotli sides Inre .”1 riciit to cross cv\minc .1 witness freely. Questions supfrested to 
M.ncistr.nte .nnd put !i\ liun is no cross-cx.»minalioii. 24 (' 2S8, 5 C. 6l4, 47 A. 147. 

2. Cross-cxninin.ition of Court uitness ncM not l»e restricted to the points on which 

he hns I'Ceii eTamined h\ the Court. 35 C. 243. 

3. .\ defence witness wMs piven up bv accused. Tlie Court cs.amincd Inn as Court 
w itness. The accused has .a right to cross examine litiii. 29 C. 3S7 but not w ithout 
lc.ave of Court. 11 II. 11. C. li. 166. 

4. Court should inform the parties of the n.anics of witnesses beforehand, so that they 
may prepare the cross-examination. 10 L. 790 = 1929 Lah. 120 = 122 I C. 95. 

3. Procedure. 

1. Where a witness is examined as a prosecution witness after the close of defence 
evidence, the trial is vitiated. 1923 L. 953 = 111 I. C. 396 = 29 Cr. L. J. 844, 
59 I. C. 202. 

2. .After the close of defence evidence, rebuUinp evidence hv prosecution is admissible 
if It could not have been produced earlier. 1 U. 303= 1923 U. 216=76 I, C. 649 = 
25 Cr. L. J. 217. 

3. If .an essential document has been outlooke.l bj the proserutton, it is tlie Judge's 
duty to have it admitted m evidence. 1929 M. 837 = 192d M W. X 901 = 1929 
Cr. C. 485 = 57 M. L. J. 6S1 =30 M. L. W. 642. 

4. A Court is not bound to examine the .accused again after the examination of a Court 
witness. 1925 L. 154 = 89 I. C. 842=26 Cr. L. J. 1418. 

5. The power to summon is not limited to the witnesses cited by prosecution or defence. 

11 P. R. 1886 Cr. 

6. S. 540 does not enable the Court to examine the accused as a witness m appeal. 

12 M. 451. 

7. Sessions Judge can summon witnesses which the Committing Court refused to 
summon. 8 A. 668, 14 A. 212. 

4. Stage of Summoning. — 

1. If the prosecution has w’antonly hailed to e.xamine the witness, the Court should 
refuse the application for calling him as Court witness, w’hen it is made after the 
defence is closed. 1929 At. W. N. 395. 

2 Wliere after the arguments were beard, Magistrate felt that there were some obscure 
• points which should be elucidated, recalled certain witnesses and examined new 
witnesses ind asked tiie accused if he wanted to sa\ anything. Held, the procedure 
IS not illegal. 1928 L. 647 = 110 I. C. 676 = 29 Cr. L. J. 740=10 L. L J. 262, 75 
I. C. 541 ; (1924 L, 104 and 1925 L. 351 Dist ) 

3. Court can summon Court witness after the close of the case b\ parties 1924 M. 
587 (2)=77 I, C, 290=25 Cr. L. J 354, 24 C. 167, 

4. On the day fixed for judgment. Court examined two witnesses named by the 
prosecution. Held, the procedure is unjustifiable and reinal was ordered. 75 I. C. 
541 = 1923 C. 690 = 24 Cr. L. J. 957. 

5. Court should not admit further evidence for the prosecution, after prosecution has 
closed its case, unless there be valid reasons which must be recorded. 10 A. L. J. 3S3. 

6. After the opinion of Assessors, Sessions Judge cannot fish for witnesses. 4 P. R. 
1892. 

7. An appellate Court can take additional evidence after recording reasons for doing so. 

11 Cr. L. J. 511=8 I. C. 145. 

8. Court can summon a witness under S. 540 at any stage and can consider his evidence 
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whsther a diaree shouM be framed or not 


o „ . I933L.501=34Cr. L.J.735. 

entitled to futtlmr^'^^rtraitr uT'nrcS^me*' tiKesratil! 

Cr, L. J. 522. iponanitj to produce more ecidcnce. 1936 A. 269=3! 


-lO-B. 


CO- VILLAGER. Sao Confession by mdiicemcnt- 
COW-KILLING. See KeliKion-5. 

INSTRUMENT OF GAMING. S« Public Gambbej Ac. 
CREDIBILITY See Umlence-b. 

CRIMINAL BREACH OF TRUST. See Crench of trust 
CRIMINAL CONSPIRACY. Scc Conspiracy, 

CRIMINAL FORCE. Ss. 349, 350, I. P. C. See Assault. 

1 . Breaking of lock. 


llreabmgopcn of a^^lork IS not a use ot criminal force 105 I. C. 676=1927 L. 830= 

2. Dispossession from immovable property by—. See Dispossession from immovable 
property—3. 

3s Rescuing arrested person. 

Police arrested A under illegal warrant, whereupon certain persons came up, rescued 
the accused and tore up the warrant but did not cause hurt to any one. Held, 
they were guilty of using criminal force. 45 A. 142“ 1923 A. S7«24 Cr. L. J. 151. 
4. What is— . Soc Rioting— 16. 

1 . Complainant who halted in front of ploughs, was obliged to run away by reason of 
the accused s rushing at him with sticks and using threats towards him. Held, it 
was resort to criminal force under S. 350, 45 A. 25“ 1923 A. 333. 

2. ‘Force applies to force used m connection with human body. 18 C. W. N. 1150. 

3. "Criminal force" includes force of almost every kind of which a person is the iilti* 
mate subject. 4 P. R. 1889 Cr. 

4. Accusediwent to the field of another and cut the crops sown by him and on the latter 
resisting they raised their sticks to strike him and that other man ran away to save 
himself. Held, that accused were guiltv of using criminal force. 12 A. 1- J. 15'1> 

24 Cr. L. j. S57“19J3 A. 333 = 74 I. C'. 1049. 

CRIMINAL INTIMIDATION. Ss. 506, 507, I. P. C. 

1. By Anonymous Communication. S. 507, L P. C. 

The injury may be one which accused can cause to be inflicted. Hence, a person aho 
sends anonymous letters as if from God, conveying threat of divine punishment if a 
specified sum of money is not paid to a certain person, is not guilty under this 
section, as it does not lie in bis power to cause the threatened punishment. 48 M. ?/•*< 

2. Charge. 

h When a charge under b. 506 was not framed against the accused, though »t 
framed .'ig.ainst the co-accused, who was convicted, the omission to fmme cnarg 
did not prejudice the accused. 1923 A. 476=76 I. C. 568 = 25 Cr. L. J. 200. 

2. The accused were chaJlaned under S. 341, I. P. C. only. The trying 73 

justified in charging them under Ss. 341, 506, 1. P. C, 129 I. C. 166= 1931 - 

= 32 Cr. L. J. 330. 

3. Accused was charged under S. 307 and it appeared that shot was fired to fcare an ay 
the Police, ffe may be convicted under S. 506, although he was not chaTged wf 
1931 M. W. N, 861. 

3. Dhurnn sitting. — S. 50S, I. P. C. See — 9. 

4. Essentials and Evidence. 

1. The of thf offrnce IS the effect which the threat is intended {o hare up'’'’ 
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mind of the person threatened. Threat max he made direcllj- or commiinicated in 
some other way. 15 C. 671. 

2. Where one threatens to get another dismissed from the Police serx-ice, the illegahl> 

of threat has to be proved. 20 Bom. 794. 

3. Where a spiritual Guru declared complainant out of caste and forbade other di«ciplcs 
and public genenally to associate ■with hiin, .as he attended a uidnu mamace. Held, 
the Guru xxas not guilty. 6 M. 3S1. 

4. A mere threat to injure a person by “cases* followed up bx prosecution does not fall 
under S. 506, as there was nothing to show that cases were fal«e. 30 C. 41S, 

5. Leaders of Hindus and Mohammadans entered into an agreement with Tnsildar tf> 
celebrate their festivals peacefully. The accused threatened botli communities th^t 
if they did not break the bond, he would get them imprisoned. Held, guiltx under 
S. 506. 1886 A, W. N. 41. 

6. A threat to commit suicide if another person refuses to do a pxrlicuhr act m*"' 
amount to this offence if the litter is interested in the former. 10") P. K. 1,'*66, 

7. Accused a clerk in the Forest Depiriment was dismissed bv tlic Forest Officer- 
Accused sent a petition to Commisioner b\ x-illagers that if the Forest Officer wAs 
not transferred, he would be killed. Held, the threat does not fall under S. 50^, a* 
Commissioner is not interested in Forest Officer. 11 B. 376. 

8. Accused issued a notice as President of self constituted Arbitration Court to the corn* 
plainant to appear or an cr/srr/c decree will l*e passed, was ginltx ,’7 C. W.S. 
479 = 1923 C. 500 = 24 Cr, L. J. 306=72 1. C. 50^. 

9. It must be proved that accused .actuallv threiteiiel another with ini'ira to lits person, 
reputation or properlj nr to the person or renutalion of anither m wliom that ['er«r'n 
I*, interested, with intent to cans- alarm 45 1' F Cr. 

5. Picketing. Set Picketing. 
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4. (fni'c^ccl^itqnhurn.intA’sildor will, the hitmtion of cairanf it be hditveJ 
lint hv eo Ritlinft he rrn.lers Ann ohjrrt of divine dieplcnsiire, he ie gmitv S SOS 
jII (ff/, i\[. and M. 453. ' ' ' 

1 0. Threat of excommunication. 


1. Where the acc«<ied told the comphinant to Rive up the field or ehe would put him 
out of rn’^te, they were not guilty. (18B2) Unrep. Cr, C, 186. 

2. A spiritual declared complainant out of o.aste and forbade public generailj to 

nssoctatc witli him, as he atfended a wdow marriage, the Guru was not <radfr. 
6 M. 381. ^ - ' 


3. Accused threatened tliat complain.ant would he socialli* Jwycotfed and on his ^ssih 
Ins bodv would not be carried to the burial pbace, if lie continued to deal in foreign 
cloth, no offenre WMS committed. 1931 L. 228=134 I. C. 495 (l)— 32 Cr. L.J. 1170 {IX 

1 1. Threat of vengeance. 

•Accused threatened a constable who was taking two suspects with him, with Head Con- 
St. able s T'enyeance and as a consequence he hdd to release them, an offence under 
S. 506 w.as committed. 18 Cr. H. 18%. 

12, Threat to get a man dismissed or tansferred. 

I. .•\ccused held out a threat of getting a Head Constable dismissed, be was guilty 
under S. 506. 20 B. 794. 


2. Accused sent a letter to Commissioner that if a certain Forest Officer wag not 
removed, he would be killed. Held, that as the person to whom petition was 
addresaeo was not interested in him, the offence is not complete. 11 B, 376. 

13. Threat to get a person imprisoned. 

1. Accused went to the brother of an adult woman and told him that he^ had come 
Government and would get him imprisoned, if he did not let bis sister go. 1 
no offence was committed. 8 B. H. C. (Cr. C.) 101. 

2. Accused held out threats to several persons to get them implicated and 

they kept to the terms of agreement entered into to keep peace during Mona; 

• festival, he was guilty under S. 506. 1886 A. W. N. 41. 

14, Threat to commit suicide. 

A threat to commit suicide is not within S. 506, unless the other person be intereste 
the person making the threat. 109 P. K. 1866. 


X5. Threat to kill a person. 

Where accasej quarrelled with his brother, fetched a sword, but was seized at^ di»r 
by other persons. His threat that he would kill him if he was let g , 
amount to an offence under S. 506. 45 P. R. 18S2 Cr. 

16. Threat to make a false document. 

Accused in offering resistance to a Police Officer compelled him to ^ 

to the effect that a search was conductad and nothing incriminating 
was guilty under S. 506. 17 A, 1.. ). 1047. 

17. Threat to socially boycott. 

The complainant was given a threat that he would be s^ially f todfoi 

no one would carrv bis dead body to the place of bucialifhe 
foreign cloth. Held, that it did not amount to an offence under 
2SS‘^134 L C. 495 (1?«32 Cr. L. ]. n?6 (}>. 

18. Threatening letters to defendant. Site Contempt of Court. 

CRIMINAL LAW AMENDMENT ACT (XfV of 1908.) 

, c 40 -' C 

The .\ct does not restrict the power of the High Court to grant hail under • • ' 

!*. C. 37 r. 439. 


2. procedure. . 

t. Till* Vakils of the High Court liave no right to audience in the High Court i 
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sent lip for trial tlicre tmrfer the Act. 13 C. W. X. 605. 

2. TIjc procedure prescribed under the Act by »which an accused under S. 12l*A ^as 
detained for many months nilhout legal advice, ts not desirable. 38 C. 559. 

S. 9. 

A Special Bench of the High Court constituted under the Act can try a case under 
S. 302 read vith S. 3+ .although S. 34 is not mentioned in the schedule. 16 Cr. 
L. J. 576 = 30 I. C. 128. 

S, 15. 

The accusetl stated that British Kaj had come to an end and exhorted people to establish 
an independent state at Bagrian. He contributed money and asked others to contri- 
bute. Held, that he was not guilty under the Criminal Law Amendment Act, as 
he did not contribute towards an existing unlawful association but guiltv under 
S. 117, I, P. C.»5 L. 1 = 1924 L. 440. 

Ss. 16-17. 

1. If an accusad admits that he wA&Jathniiar of Akah Dal, he admits himself guilty 
of managing an unlawful association and is guilty. 7 L. 359. 

2. A person who urges people to form Jathas does not promote or assist in promoting 
meetings of Jntlias, when the Ju/Zins themselves had not come into existence. 
6 L. 359. 

3. Exhorting Sikhs to form themselves into ShahiHi Jathas for the purpose of going 
to a certain place and collecting funds for a committee which w’as declared unlawful, 
is not an offence under S. 17 but under S. 117, I. P. C. 1926 L. 115 = 89 I. C. 
462=26 Cr. L. J. 1374, 5 L. 1 = 1924 L. 440. 

4. A person who takes an active part m organising or assisting to organize a meeting 
must clearly be regarded as promoting or assisting to promote it. 7 L. 357. 

5. The Police made a report that accused was assisting the volunteers by giving 
shelter in his house. Held, that action taken on it is illegal. 1922 C. 538 = 71 
I. C. 49 = 24 Cr. L. J. 1. 

6. Where everybody knew that Cnmin.il Law Amendment Act had been extended to 
U. P. and Court convicted the accused on the basis of a Newspaper extract, the 
conviction is illegal as the Act was not extended by a Notification in the Gazette. 
1931 A. 12=129 1. C. 443=32 Cr. L. J. 311 = 1931 Cr. C. 12. 

7. The burden is on the prosecution to prove that accused was a member pnof or 
subsequent to Government notification The Act imposes no obligation on the 
members of the association to do anything specific to terminate their membership. 
Continuance of membership cannot be presumed. 55 B 484=1931 B 129. 

8. There must be specific evidence that a member continued to be so after notification. 

1931 B. 203=32 Cr. L. J. 725=1931 L. 145=32 Cr. L. J. 700. 

9. “Notification” is the act of making knoum. Mere insertion in the Gazette is 
insufficient. So in the absence of evidence to show ts hen the Gazette, dated 14th 
October was published, the arrest of an alleged member of an assembly declared 
unlawful on the early hours of the 15th October and his conviction are illegal. 
55 Bom. 356=1931 B. 132=130 L C, 577=32 Cr. L. J. 572. 

10. Ss. 16-17 do not penalise people for having been members of an association at a 
time when they were lawful and not unlawful- 55 Bom. 484 = 1931 B. 129. 

11. The fact that accused applied to be enrolled as member of Congress Committee 
nine months before it was declared unlawful cannot be proof of his membership 
after the association had been declared anlawful 1931 L. 36i = 134 I. C. 782. 

12. It is sufficient if a copy of Government Gazette was shown to accused, no matter 
whether it was issued to the public or not. 33 Bom. L. R. 333 = 1931 B. 203. 

13. Accused cannot be convicted under S. 47 fc) of Bombay S.alt Act or under S. 17 (1) 
of Criminal Law Amendment Act for being in possession of contraband salt in his 
possession. 134 I. C. 345 = 1931 B. 409=32 Cr. L. J. 1145. 

14. Where it is amongst the regular activities of an unlawful association to picket cloth 



334 


Crimiudl Laxo Amcmhuiiut Act {XlV of 100 ^) — icoticld.) 

shops in order to persimde people not to buy foreign cloth, and the method of picket- 
ing was the same as employed by accused, the accused is said to he assisting the 
operation and an offence under S. 17 (c) is committed. 55 Bom. 442=1931 B. 200. 

15. Taking part m a political procession of an unlawful association is nssistin? in its 
operation. 1931 Bom. 202=131 I, C. 477=32 Cr. L. ]. 723. 

16. Reproducing in newspaper nn appeal to stop trading in foreign cloth, made by a 
person describing himself as President of War Council is no offence under S 17 (ll 
1931 Bom. 413=134 1. C. 357=32 Cr. L. J, 1158. 

17. Where the prosecution witnesses have no personal knowledge about the membership 
of the accused, the conviction cannot stand, 1931 L. 153 = 131 I. C. 360. 

18. No member arrested before the publication of the order in the Gazette can be held 
guilty under S. 17, although accused may have known that association was declared 
unlawful prior to publication. 12 L. 47*1=1931 L. i07~32 Cr. L. J, 653, 

19. proof of knowledge on the part of the accused that association is declared unlawful is 
mt condition precedent to his prosecution. Some notice of the declaration should 
be given to the members to regulate their conduct accordingly. 55 Bom, 356. 

CRIMINAL MISAP PROPRIATION. S. 403, 1. P. C. 

1 . Attempt. 

1. Accused, a servant in the Postal Department, while assisting in the sorting of letters, 
secreted two letters, with the intention of handing them over to the delivery peon 
and sharing with him certain money payable on them. Held, be was guilty under 
Ss. 511/403 and of theft. 14 M. 229.' 

2* A gave a letter containing Currency Notes to B to write address on it. He tried to 
substitute it and struggle ensued. Hold, he was guilty of attempt to criminally 
misappropriate. 1933 Sind. 139=34 Cr. L. J. 802. 

2. Bull set at large, 

1. Accused caught hold of a laxonrts bullock, kept it for 20 days and then sold it, he 
was held not guilty. 1926 A. 251 =91 I. C. 37 « 27 Cr. L. J. 5. 

2. A bull set at large m accordance with a Hindu religious usage is not the 

anyone. It is not a subject of criminal misappropriation. 8 A. 51, 9 A, o , 
17 C. 852, 18 B. 212. 

3. The fact that such a bull receives some attention from the cowherd of the persons 
who set It at liberty and is daily fed by Inm and is not used for breeding pu^o» 
without their permission, is not inconsistent with a total surrender by those vi o 

it at liberty. 17 C. 852. 

4. There can be no criminal misappropriation of things which have actually been aban 
doned. 8 A. 51, 9 A. 348, 18 B. 212, 17 C. 852, 

3. By broker. 

A entrusted jewel to a broker lor sale who sold it to C. C pawned it to B. 

the broker did not misappropriate the jewel but the money received from , * 
was entitled to hare the jewel restored under S. 517, Cr. C. 1- Cr. L. J. 

4. By debtor. ^ 

A false denial of loan is not in itself misappropriation. 6 Bom. I— R- 1093, 72 I. 

5. By finder of article. Sec — 13, 

6. By a joint owner or partner. 

f. A joint property can be criminally misappropriated. 1 A, W. N, 89, JO P. B- 15^ • 

2. Manager of joint Hindu family cannot be pro'?ecuted for criminal mi'sappmpriaf 

(1880) 1 Weir 453. . . 

3. Unless there has been actual tlivision of joint property there can be no rrimina 
appropriation by a co-partner. (1880) I Weir 453. 

4. Taking of joint property by partner is not criminal misappropriation unless the pa 

ner appropriates it to his own sole ose. 1925 C. 154, 55 I. C, 674. 
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7. By judgment debtor. 

A judgment debtor liarvested his crops under attachment. He was guilty under S 403. 
22 M. 151. 

8. By servant. 

1. A Government servant retained two sums of money for several months instead of 
paying them m treasury, he was guiJty under S. 403, when he paid it there. 1 2 M. 49. 

2. A village Karnam, collecting money for the purpose of remitting it into the treasurj’, 
kept it for sometime. Held, he was guilty. (1884) 1 Weir 455. 

3. Accused a servant of Postal Department, secreted two letters with the intention of 
getting money payable on them, was held guilty. 14 H. 229. 

4. A Railway Cooking Clerk took Rs. 17 insle.ad of 17 pice and retained them for some 

time. After the inquiry he returned It. Held, he was guilty under S. 403. 2 N. 
W. P. H. C. R. 475. 

9. By trustee. iSupinddar.) 

If a person is entrusted with property by Receiver and fails to produce it, he is guilty 
under S, 403, although tJiere w.is coren.ant to pay money ns security. 48 A. 2S8— 
1926 A. 302== 27 Cr. L. J. 297 = 24 A. L. J. 270=92 I. C. 585. 

10. Charge. 

1. Misappropriation of each separate item of money with which a person is entrusted is 
a sepanate ofTence. The Magistrate selected some items and framed charges thereon 
and evidence was led specially on those items. ( 1871) 15 W. R. 5 Cr. 

2. But now in the case of mis.appropriation of mone) it shall be sufTicient to specify the 
gross sum without specifj mg p.articular items on exact dates, provided the time 
between the first and the last of such dates does not exceed one j ear. Ss. 222 (»V) 
and 234, Cr. P. C. 25 M. 61 (P. C.) 

3. It is sufficient if the prosecution establishes that some of the money mentioned in the 
charge IS misappropriated, even thougli it may be uncertain what is the ex.ict 
amount misappropriated. 52 Bom. 280= 1928 Bom. 148, 42 A. 542 Diss. 

4. When two persons are miplic.ited under S. 403, one should be cliarged for abetment. 

lb C. W N. 600. 

11. Civil Nature. 

1. If goods are delivered to the purchaser m pursuance of contract, there is no entrust- 
ment and denial ot their receipt ilocs not fall under bs. 403 or 406, the matter being 
piirel> of civil nature. 1924 M. 51b = 72 I. C. 172. 

2. The mixture of the funds of .another with one s own m.a> be in nian> cases n.atunil 
and proper and in another case convenient 1ml irregular. Criminal responsibility 
will follow if the accused in wJwt was done «.as moved hi the guilfj mind. IS C. 
W. N. 98=15 Cr. L. J. 305 = 23 I. C. 657, 

3. Refusal of agent to return monea received on l*chalf of principal does not f.a!l under 

Ss 403 or 406. 52 I. C. 430. 

4. The fact th.at Prosecutor g.ave the accused time to make out his accounts and pay the 
balance does not make it a civil matter (lebb) 5 \\ . K. 5b Cr, 

12. Essentials and Evidence 

1. If a person sets ap.art an article for the use of another person of which article he is 
a trustee, he misappropriates it, even though he has not put it to his own use. 48 
A. 2SS- 1920 A 302=92 I. C. 585 = 27 Cr. L. J. 297. 

2. If .X person is entrusts} with propertt hj Receiver and f.tds to produce the property, 
he IS guilt\ under S 403, although there was a covenant to p.ay money a* security. 
48 A. 25S= 192'j \. 302= 27 Cr. L. J. 297. 

3. Ordinxrilv mere retention of monej is not sufficient to constitute the o'Tence of crimi- 
nal nus.'ipprcprntion. 1928 Bont. 205=111 I. C. 730 = 29 Cr. L. J. 922. 

4. .\ was convicted on his plea of guiltv under S. 403 for trxi-'g to sell a spanner which 

he found hir.g on a public road. llelJ, that it was not a case where accused had 
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rcisn:»Mo of clisifivcriiij nml Rivinj iiotiro In oKner of Ihc spanner, of 

havmn foimr! il. which w.in nnl of apitrrcialilc value. fli<i pica of euillj- wai mere 
.liliiineion of farl.e .nllcocil asainet him and is not cuilly. 1930 Bom. 176=32 Bora, 
U K. 356= 125 I, C. 712=31 Cr. I.. J. 926. 

5. r.nkinsi of ) 0 !nt property hy prrlricr is not cnmtntl misappropriation unless the 
ptrtncr uporopri.aies liic pint properly ro his sole use. 1925 C. 154 = 81 I. C. 157. 

6. Loser iv,as not the true owner of the niouev hsl .it tt.arnhhny. The winner .islred the 

loser to Rivc m writmi* of such Hel-l, that tlic clcmaml of writing 

indicates knoivledtjc on the ptrt of \t»im»rliint hser vv.is not th« owner and hence 
gmity under S. -103. 11 Cr. L. J, 730- » I. C. <JZK 

7. A person oht,ajning good^ of .another innocently and liisposmc of them fr.audufently 
IS gmhy ns the assuminc to ones self the right of d‘sp.King another's property is 
Itself conversion. 12 Horn. L. U. 3lo, 37 Horn. 122. 

8. A^Postniaster opening .n \'. I\ . article addressed to htniself and extracting a Railway 
Receipt from it, t\ithotii paying for it for six days is gnilty under S. 403. 8 L. 66Z 

9. Railway Chim Inspector reahamg sale proceeds of certain hags of gait skin but not 
p.aymg to Railway is guilty under S. 403. 99 I. C. 593 = 28 Cr. L, J, 161. 

10. t\ letter thrown .away by complainant and picked up by accused and used in Court ts 

no olTcncc. 40 A. 119. 

11. It is sunieient for the prosecution to establish that .some of the money mentioned in 
the charge has been misappropriated by the accused, even though it may be uncertaio 
what IS the exact amount so misappropriated. 52 B. 2S0, 30 Bom, L. U. J. 1530. 

12. The olTencc consists in dishonest misippropriation or conversion fora time, of 

property which is alrcadj without wrong in possession of the ofTender. 12 M,49. 

13. Criminal misappropriation wkes place when the possession has been innocently 
come bj, but nbere, b> a subsequent ihangc of intention or from the knowled^^ of 
some new fact With which the party uas not previously acquainted, the retaining 
becomes wrongful .and fraudulent. 15 C. 3SS (400), 

II. Tinding of .1 pufS3 With maney lielonging to an unknoam owner is no offefice, but 
appropriation of ft to one’s own use is necessary to complete it. 11 P. R. 1908 Cr. 

15r Where tliere is no intention lo cause wrongful gam or wrongful Joss of property and 
there is an intention merely to deprive the owner of temporary use of property there 
IS no offence under S. 403. 27 P. R. 1886 Cr. 

16. The olTence does not depend on the consequence which has ensued, but (wly on the 

act which has been done. 44 C. 912=21 C. W, N. 573, 2+ Cr. L. J. 7i6. 


17. 

iS. 

19. 

20 . 
21 . 
22 , 

23 . 

24 , 


A wrong opinion that aernsed w.ns justified in beeping the thing does not constitute 
the offence under S. 403. 30 Cr, R. 1894==' 1930 Unrep. Cr, C. 700. 

Accused found two logs of wood drifting in a xiver during a Jngh 
possession of them. The logs were left exposetl for sever.al months. Held, ne 
not guilty. (1883) 1 Weir 455. 

Accused lost hvs buflalo, and finding another resembling his buffalo, tied her in his 
house and refused to gave it to the complainant. Held, he was not guilty. 4 
L. J. 128 = 1923 M. 364, 

Accused removed posts and shutters for firewood from a house which they believe 
was deserted, they were not guilty' under S, 403. 10 Bur. L. K- 35b. 

Actual accrual of wrongful loss or gam is not necessary- 1934 A. 499— 35 


L. J. 982. , , . 

Accused took delivery of the property from the Court, sLh^a^^wayas 

the stay order by the appellate Court. His disposal of property ronstitute 

to make it impossible of being returned to the other party d 
offence under S. 403. 1934 C. 454=35 Cr. I... J. 886. 

If the property is abandoned or of which there is no ^^56 

nns.appropnat.on. 8 A. 51. 17 C. 852. 9 A. 348* IS I?, 212. 32 Bom. U. R, 356. 
.\ccus.cd dishonestly exchanged his Railtvay ticket with that of A. Held, he 
guilty. A, W. N. 9. 
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13. Finder of lost article. See — 20. 

1. Finding of purse with money belonging to an unknown owner is no ofience, but the 
appropriation of it to finder's own use is necessary to complete it. 11 P. R. 1908 Cr. 

2. A Hindu girl finding a gold necklet gave it to a sweeper girl. Accused the brother 
of finder wrongly staled that it belonged to his friend and thus got possession of it. 
He was guiltj under S. 403 . 24 P. K. 1886 Cr. 

3. \ccused found a purse on the pivement of a temple in .i crowded gathering and 
put It in his pockect, he was not guilty under S. 403. 11 P. R. 1903 Cr. 

4. \ccused found gold .4Io/mr on an open plain and sold it the ne^t day for full value. 
It was held, he was not guilty. 18 B. 212. 

3. If a person finds a property from the nature of which there must be an owner, he 
must endeavour to find out the owner, but may not advertise, 23 Cr. L. J. 401. 

b. Accused found a spanner of no appreciable value m a public road and attempted to 
sell it, he IS not guilty. 32 Bom. L. R. 356. 

7. If the logs of wood were found m a river dunng flood and were kept outside the 
houfe for some months ; accused is not guilty. (1883) 1 Weir 455. 

14. Intention. 

1, Accused lost his buffalo and a month later tied up complainant's buffalo openly in 
the verandah of his house, which strayed into his house and was of similar appear- 
ance. Held, there was no dishonest intention in claiming it. 1923 M. 364. 

2, Marriage presents were retained by the accused, when marriage negotiations fell 
through, on the ground that complainant h.id wrongly broken the engagement. 
Held, as there was no dishonest mtention, no oflence under S. 403 was proved. 
1922 C, 57=72 I. C. 348. 

3, Intention to restore money negatives dishonesty. 39 P. L. R. 1902 Cr. 

■4. Although an accused is guilty between the periods of misappropriation and the re- 
p.ayment but Court should be slow when repayment is at once made on demand to 
assume guilt in accused person 97 I. C. 1041 = 1927 Sind 28=27 Cr. L. J. 1217. 

5. In the absence of an overt act, no dishonest intention can be imputed to accused, 
simply because, he detained certain documents m his custody. 47 I. C. 667. 

15. Jurisdiction. 

1. Where the accused receives money ID respect of which the offence is committed at 
one place to be handed over at another, the oflence is committed at the former 
place. 1921 P. 85, 134 I. C. 433. 

2. The offence under S 403 is complete the moment the accused receives or retains 
money with dishonest motive and the failure to return it to his master at Patna 
was not an essential ingredient. 21 Cr. L. J. 519, 44 C. 912, 35 A. 29, 34 A. 487. 

3. The words ‘consequence which has ensued’ occurring in S. 179 do not apply to 
criminal misappropriation. Loss is no ingredient of offence. S. 181 (2) controls 
S, 179. 1921 P. 85. 44 C. 912, 36 M. 639, 23 Cr. L. J. 743, I R. 56. Cvnt. 38 
M. 779, 19 A 111, 

4. The offence ' ’ ’ ’ ' ’ by the Court witliin whose 

jurisdiction • • 490 = 32 IJ. L. R. 1195 = 

129 1. C. 38 • . 13o = 6 L. L.J. 471. 

5. The accused hired a cjcle for si\ hours at Poona and instead of returning it, took it 
out to Yeola and deposUed it with D for Rs. b as secunts. Held, that Poona 
Magistrate had jurisdiction. 51 B. 101 = 1927 B. 3S = 23 Cr. L. J. 44. 

6. When the accused withdrew money from the treasur\ at S but converted to his 
own use at M. Held, that offence is committed not at S but at M. 1935 0 4 = 
152 I. C. 463 = 36 Cr. L J. 112. 

7. If the offence is complete in itself bv reason of the act having been done and the 
consequence IS a mere result. S, 179 is inapplicable. 1934 A 499 = 35 Cr. L. J. 
9S2. 35 A. 29. 1930 A. 449 and 1932 A. 367 Diss. from. 

8. If there is uncertaint\ as to place or time of rommission of offence, S. 182 would 
•apply. 1934 A. 499 = 35 Cr. L. J.9S2. 
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16. Misappropriation and other offences—Distinction. 


In theft the original taking is without honesty and without the consent of the owner, and 
breach of trust it is trith both. In cheating, the taking is dishonest but 
with the consent of owner and m criminal misapprooriation, it is honest but without 
the consent of the owner. 106 I. C. 678-1928 M. 113 = 29 Cr. L. J. 8o 
17. Miscellaneous. 


A entrusted jewels to a broker for sale who sold it to C. C pawned it to B. Held, the 
broker did not misappropriate the jewels but the money received from C and B was 
entitled to have the jewel returned under S. 517, Cr. P. C. 12 Cr. L. J. 467. 

1 8. Of deceased's property. S. -lOd, I, P. C. 

1. Property does not refer to immovable property. Accused cannot be convicted of 
misappropriating a house of deceased person. 23 C. 372, 6 S. H. C. (Cr. C.) 53. 

2. Where accused removed some rafters from a house which was in the possession of 
deceased at the tune of her death, he was guilty under S. 404, 1925 A. 673, 

3. Offence under .S. 404 would be committed even if the accused does not faring the 
money to his own use, (1869) II W, R. 1 Cr. 

4. S. 404 IS intended to punish servants and strangers who could possibly have no right to 
or interest in the effects of a dead man and who misappropriated such effects but 
not to punish near relations who take possession under claim to succeed as heir to 
the deceased. 1914 M. W. N. 791. 


5. 

19 , 


1 , 


2 . 


3. 


20 . 


21 . 

1 . 


2 . 


All evidence necessary to constitute the offence of criminal misappropriation in res* 
pect of a person who is alive will be necessary under S, 404, (1869) 12 W. R. 39 Cr. 
Procedure. 

Different articles which were the subject of charge in ilie two trials were stolen from 
different persons but received at one time. With respect to some, the accus^ n'tre 
acquitted m tlie first trial. Held, the second Irinl is barred by S, 403, Cr. P. C. 50 
C. 594*1923 C. 557«73 1. C. 931. 

S. 75, I. P. C. does not apply to a person with previous conviction 

XVli, who IS found guilty under S. 403. 36 P. W. R. 1911 Cr.— 235 P 1. R. J9JJ. 

When monies are dishonestly misappropriated and false account is 

ence of falsification of account becomes part and parcel of offence under S. 403, 

Bom. L. R. 94. (1904). 

Sessions judge can convert the conviction from one under S. 405 to S. 403, f. I . C. 
1935 0.4*151 I. C.4A3. 


Secreting letters. 

A postal servant secreted two letters wnli the intention of handling them over to the 
delivery peon and sharing with him certain monej payable upon them. It ^a 
attempt to commit misappropriation and theft. 14 M. 229. 

Accused retained a letter of another and evliibited it in Court. Held, he uas 
not guilty as it \\as rtsul and ahan.fonetl by addressee. 40 A. 1 IP. 


strayeii cattle. 

Accused ciMsIit u /uuwci. biiliccl., lent fur 20 duye aiul irot fimling ilsouner, soM il. 
Held, um suillj. 1926 A. 251 =9) I. C. 37=24 A. I,. J. I2S. 

'i'ulviug po.se.siQn of n wandering row of u-Iiicli no oa-ner could he '*'^6rered le o 
offence under S. 403. Finder is not bound to adopt e.ttraordinary means o t 

mg the Owner, nor he should out of pocket for discovering him. ' ' 

Trying to sell a missing bullock, .as one’s own, without maki^' 

ovmer. f.iiis under S 403. 1929 .V, 917« 1 19 1. C. 8r,3»30 Cr. L. I 1133, t • ‘ 

U.m\~3*^V.\\ K. J9II Cr. 

A ronsiuMe caught n stn\etl s!i»*ep and look it to anotlier Th.Via, to 

ltan< fctr^l. JU-ld, ii was unfficient trnlence of dishonestj- and was gin >. ' • ' 

J. Hj 4n f. C'. 7T<. ^ 

XM • I- huH.Tcks. l-->!i.7W .a row and d»s.jnfH-ar. they cannot snbj^-t of iheft luto 
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6. When a man IS found tn pos<?2SS5on of a camsl about seven montlis after it strayed 
away, lie ouRlit not to he called to account for it. 41 P. W. K. iyl5Cr. = 62 P. L. 
K. 1916-32 I. C. 660. 

7. Accused was found ndin? a mare which had strayed away. He first stated that he 

intended to ride home and then to loose her but before the Magistrate stated that he 
•wanted to hand it over to Police. Held, nasnot guilty. 2S P. L. K. 1906. 

12. Treasure Trove. 

A person who found money from a piece of land purchased by him and appropriated it to 
his own use was not guilty under S. 403. (1868) Unrep. Cr. C. S. 

:RIMINAL procedure code. V of 1898. See Index. 

CRIMINAL TRESPASS. Ss. 441—447. I. P. C. 

1. Abetment. • 

1. Where a person inciting others to commit an ollence under S. 447 is himself present 
when the offence is committed, he is guilty under S. 447. 1926 B. 512 = 97 1. C. 737, 
= 28 Bom. L. R. 1029 = 27 Cr. L. J. 1153, 1925 P. C. 1. 

2. Where a person does not personally set foot on the land of another but gets people to 
build on it m spits of the protests of tint other, the person is guilty under S. 447, 
since his agents do the acts under his orders. 39 A. 722 = 42 1. C. 1006= 15^ A. L. 
J. 793. 

2. Absence of owner at the time of — Sue.— 21. 

3. Attempt to commit an offence. 

With intent to commit an offence punishable with imprisonment is not the same thing as 
an attempt to commit sucli an offence A mere intent is not bv itself an offence. 
47 I. C. 77. 

4. Bonafide claim of right. 

1. An entry upon the land of another under bouofiJe dainiof right does not constitute 
Trespass, as the specific intent is absent. 2 A. 101, 81 I. C. 888= 1925 N. 36=25 
Cr. L. J. 1064. 

2. Entering a house under a banci fi tc claim of right is no offence. 47 A. 855 = 1925 A. 
540=26 Cr. L. J. 1273, 1925 P. 167 = 81 I. C. 823 = 25 Cr. L. J. 1047. 

3. Where a person enters upon the land of another under a bonafide claim of right, 
without intending to intunidate, insult or annoi, he is not guilty, although he has no 
right to the land. 43 C. 1 143 = 20 C. W. N 1071,65 1 C. 432 

4. If a person IS dispossessed m execution of a derree, he cannot force open the lock 
put upon his property by decree holder and enter into possession claiming to be still 
itsowner. 43 I. C. 405, 138 P L. R 1904. 

5. Accused was the prior lessee of property which was sold to the complainant in 
execution of decree. The latter took possession and exercised undisturbed right of 
ownership for two months when he was turned out h\ the accused. Held, that ns 
the accused surrendered possession peacefullv, thev were precluded from using force 
to eject him and were guilty irrespertire of their title to propert\. 1 C. L. J. 104 
(106.107), 39 M. 57 (59), 25 Cr. L. J. 919 = 81 I. C. 535. 

6. A person entering upon the properti winch he claimed to have inherited is not guiltr. 

1. P. R. 1SS4 Cr. 

7. Accused obtained a decree for redemption against the mortgagee m possession and 
who thereupon dispossessed him without further re*ourse to hw Held, not guilty. 

29 P. R. 18S2 Cr. 

S. .\ trespass on the Itnd of the coinplamxnt, to forcibh prevent the latter from har- 
vesting the crops sown and cultiv.ite.l *>• the a — us“l is no* an oT^n'e under S. 447. 

16 Cr. L. J. 271=25 1. C. 15Q 

9. .\ person w ho forcibly ejects a tenant hjl ling over is guilt* , although lease permits 
such re entrx after termiaation. 38 I. C. 962. 

10. Where right of entrv exists, entrv w iih mt complainant’s permission or consent is nc 
offence. 1923 R. 157 = 75 I. C. 353. 


Cnmimit Trcstitss—icon/iL) 

II. An owner K nnl cnlilled in rc-tnlcr on (lie I..nJ witl.ont ll,c Icnincy Wnj tor 
amounts (0 tro^p.-K,. 1923 li. 245-81 J. C. 187. 41 M. 156, 40 
"?3-’8 iT‘c* 239' 342=25 Cr. I„ J. 313-76 I. C. 1033. Sti 


12. 


13. 

14. 

15. 


Where n perMn, who h.-ts an oslcnible tide, eells bnil to .inotlirr .liitl th.lt m.in foes 
nnn ploughs It, u t!i ct fioim fute cUtm of cint right nml ploughing the fieW is not an 
ofTeuce under s. 447. 1926 M. 349=91 I. C. 392=^27 Cr. L. j. fiS. 


To enter upon n v.ic.int site with the consent of one who nsserts his title thereto, 
ns against a rival claimant, .and to put up water Panda} do not amount to criminal 
trespass, though the land may not he in the possession of the person permittinsr bift 
of the complainant. 1924 M. 862=83 1 . C. I0{>3 = 26 Cr. L.}. 219. 


Where coins were uncarthctl from field and taken possession of by persons without 
the consent of the landlord, whose man.iger e^cacted by force coins from the 
house search and took the accused from whom the coins n'?re recovered to the 
Police. Held, the imnager acted in the bonafrij claim of right. 1924 P. 6SS. 


Where the accused wishes to obstruct the person who has the title, not by legitimate 
means but by going upon the land .and obstructing his tenants in cultivation of the 
field, he is gmity and his claim cannot he said to be bom fide one. 1928 Bom. 
221 = 112 I. C. 97 = 30 Pom. L. R. 631. 


16. A person cl.aiming to lie heir of deceased c.aiinot fake property by force from a 
person in actual possession of it. 11 P. L. R. 1910=41 P. \V, R. 1910 Cr. 

17. Mere assertion by a person of Jus right to be in possession is no defence. 45 I. C. 677. 

18. Where there is dispute about a wall and there is false attempt to bolster up title, 
the entry and demolition of wall amounts to criminal trespass. 1935 Sind 263^1935 
Cr. C. 1122, 1925 A. 5+0 Fo11. = 47 A. 855. 

19. When a person claiming title to a property, whether his title is good or t\ad enters 

without legal justification, he is guilty. II L. 238=1930 L. 666—31 Cr, L-J- 8/ • 
5. Burden of proof. 

Where a stranger is found lurking in the house of another at pight, ^ 

guilty intentions can be drawn. If he pleads that his intention was neither 
mit an offence nor to intimidate or annoy, the onus is on him to prove that pa 
intent. 40 /\. 221. 


6. By cO’Sharer. See — 9, 

7. By decrec'holder or bailiff. 

1. A decree-holder trying to get possession of the land of the l^'^Sment-debtor ’5 
arbitrary means instead of resortmy to the Civil Court commit.s crimma « 
1928 N. 79=105 I. C. 664=25 Cr. L. J. 952 
Z. If a decree-holder, under colour of enforcing his decree invades tbe 
judgment-debtor s liousehoJd, he is guiltj under S. 447. 4 L. -J' 


, of the 


and 


Accused obtained a decree for redemption against the mortgagee m 

J. Ji /..^w In T.AW. Held, hfiwas nog«'“^ 


4. 


5. 


who dispossessed him without farther recourse to Law. f+eld, 

29 P. R. 1882 Cr. 

If a bailiff breaks the doors of a third person in order to eseente » jlecw 
a judgment-debtor, he i.s trespasser, if it turns out th.at the person g 
debtor are not in the house, 7 Bom. H. C. R. 83. 

A decree-holder n'Kh KatlilT, finding Ihe honse of J“ 4 s;ment-debtor sbuf. entere^ 
com.iourtd of the complainant notwithstanding his *'’ ” nf crirni”’-''* 

judgment-debtor s house to execute the warnint Held. the> w g J 

26 B. 35S. ^ 

6. Deliver.’ of possession to decree-holder for few mmutes is sufficient }93l 

not lost by trespasser's sowing and compLainnnt s hesitating to 
N. 36=34 Cr. L. J. 145- 
8. By heir. 

1. A person entering upon property* ubich he cl,iims to have inherited is not g 
I P. R 1SS4 Cr. 


^grtinst 
of the 
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2 A pT'-"* > rhimtu,! lo I*' . 1:1 cnnnol lake propcrl\ 1)> force frciii a person lii 

I'ostfstion nf it. 1 1 1’ L. K. IVHk 

9. By }oml owner. 

1. A pinl nwn'-r riiterinc o*i the hnd intcn'linc or know inr: tint he is to commit an 
.net wroncftsl tn his fellow oTrners n iruitts of trcsp.iss. 33 A 773, h A. L. J. 927. 

2 . A prosecution ai^ainst m-onnrrs mil not lie unless there Ins been an ouster from 

pos-scssion or ihstjnetion or waste of the common properly. 3 178. 

3. .\ co-sharer Iniildmi: upon rnmmon wastelmd acain<t the mil of the other co-sharers, 
whose consent h.as Iwen prerioiislx a«kr(l and refused, js not fruilti of criminal 
trespass, 3'J \- 374. 

4. A joint owner rf pro(>crt\ iscnitjlrd to have joint possession restored to him in a 

Civil Court hut he IS not justified in l.aking the I.iw in his own hands to recover 
possession. If he does so he is h.iMe for critniiial trespass. 10 Ham. L. R. 285, 
1927 Sind = 1. C. 467^ 27 Cr. L. J. 1347. 

5. One memher of a jomt famiK commits na trespass hy entering a liouse w'liicli forms 
part of the joint propcrli unless it is ordinarilj occupied h> another memher of the 
family. (1S71) 15 \V. U. f» Cr., 1933 Sind 3‘i6=» 147 1. C. 66. 

6. The entr\ of a stranger into a faniilv dwelling house with the permission nf one of the 
ni'‘m1'crs IS not criminal trespass 6 Henp. L. K. \pp. 60. 

10. By judgment'iJehtor 

1. If a person is dispossessed m execution of a decree, he e.annot force open the lock 
put by decree-holder and re-enter into possession chiming to he still its owner. 43 
I. C. 405. US P. I.. 1904. 

1 If the actual possession of the hnd is given to real owner under 0.21 R. 35 C. 
P. C., the person dispossessed l»ecomcs trespasser and cannot remove the crop 
though grown h\ him 1936 C. 124=37 Cr. I-. J. 495. 

3. In order to effect delivery of possession of an inli.abiicd house, it is necessary to eject 
the former occupier Where possession had not nctim/ly been delivered to the 
purchaser an entrv by the judgment-debtor 'does not constitute an act of criminal 
trespass. Mere formal possession b\ be.it of drum is insufTicient. 1935 P. 355 = 
155 I. C, 90S = 36 Cr. I.. J.8f)0. 

11. By Landlord. 

1. The owner is mt entitled to re-enter without the tenancy being determined and if 
he does si, hs commits criiniinl trespass, 1923 R. 245 = 81 1. C. 187. 

2. A person who foreiblj ejects .a tenant holding over is guilty although lease permits 
such re-entra after termination. 38 I. C. 962, 18 Cr. L. J. 402. 

3. Where an owner enters in Ins own land permissivelj’ used or occupied by but not 
in the possession of another, is not guillx. (1882) 1 Weir 521. 

4. Where the Z3mind.ar under the pretext that one of his tenants left the village and 
abandoned his holding, took possession of the land he was not gmlty under S. 447. 
26 A. 194, 27 A. 293. 

5. If a landlord goes upon the land, obstructs tenants in the cultivation of tlie land, he 
IS guilty under S, 447, 192S R 221 = 29 Cr, L.J. 977=112 I. C. 97. 

6. Complainant in possession of land claimed occup.ancj rights. ' Landlords entered upon 
the land to compel him to give"up possession Held, thej were giiilty’of trespass. 
1934 P. 158 = 13 P. 263=151 I. C. 844. 26 B. 558, 7 Cr. L. J. 312, 43 C. 1143, 15 
Cr. L. J. 725. 41 M. 156, 1925 P. 17, 1925 P 167, 47 A. 855. 50 V 637, 1 10 I. C. 
98, 1929 P. Ill, 1930 L. 660 Ref. 

7. Accused interfered with the cultivation of fand ’over which they had grazing rights. 
Held, they were not guilty. 43 C. 1143. 

8. A zamindar obtained formal possession of land from the Revenue Court. Tenants 

entered on the land, they wereconvict- 
they were entitled to acquittal. 46 I. C. 
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" X “z:ek iV- i. .. 


II. 


Tena^nUeft the house as it fell down. 


Bntty by landlord is not culp.able. 1935 

12. By master or owner. 

K- 278, 1 *“ plough up land is not an entry by the master. 3 L. G. 

the land. 19^2 n'!°1 12”'l3/l%”^09iL*33^c'j cannot be s.i!d to hare te-entered on 

13. By Mortgagor. 


without a s„i,for 

IS criminal trespass. 1934 A. 1025 (1027). 

oy servant or labourer. 


the order^onurmaster Propertj- of .another is a servant and acts under 

to him. 1923 R. 135= 25 Cr. L. J. 6w4l L C.T72?™'"*’ 


War£”cut^ surrendered his estate to the Court ol 

■was held that nn nfr ^ growing thereon for the benefit of the master, It 

WAS new that no offence was committed. 38 C. 380. 

unetarthed without landlord’s consent, and the manager forciblj- 
Police, ift fT -u search and took the person who unearthed them to the 

ir'Ohce, IS guilty of house trespass and not of theft. 392f P. 655. 

116 1025** ■‘teted m ifctfi-is and independently of instructioni. 

15. By tenant. 


accused was a tenant-at-wiU who had come upon the property by right 
out nao continued to remain by wrong, he was not guilty under S. 4+7. Mere 
bkely to c.ause annoyance would not be sufficient. 
1927 Smd 159«lOO I. C.S29-2S Cr. L. J. 3+9. 

2. Where the decree for o'ztment of tentnt was e'cecuied before the time fited for 
r j Tenancy Act, but the tenant subsequently re-entered upon the 

that he was not guilty und;r S. 4t7 as he was Hleg.tUy ejected. 
29Cr, L.J.t096=«112 1.0.680. 

^ tenant cultivated land for a number of years under a lease from the Fore«t 
Department and built a dwelling house and made other improvements, 'refused lo 
relinquish the land after notice of ejectment was served upon him until he was paid 
compensation. Held, he was not guilty. 28 P. K. 1878 Cr. 

4. The bare defence “I have not given upandlwill not give up actual possessloi 
though I have l>een legally ejected" is tantamount to n plea of goilty, nhen the 
complaint is one for trespass. 1924 A. 762=s83 f. C. 7I9«'Z6 Cr. L. j. 159. 

16. Civil Trespass. See — 21. 

1. If a landlord after the expiration of the lease exercises hts riglit of re-enlry, such 
an entry is unlawful if though peaceful, ft is n. trespass .md not criniimUy 
punishable, as criminal intention which is tb'* gist of the off-nee is not pres'ot. 

2 .S. 101. 0 A. 5*5, 

2. If there is po intent specified m the sectm. »t is not rn'mimJ trespass hut a nviJ 

trespass, ;> J. r. O. yt7. 

3. Civil trespass IS a mere encroachment or an uaiuthori/ed entry without rrimi'^ d 

lotvni spvcifiM ,a S ^41. In \ 3^5 49 c* 2S l\ U. F'I5 Cr.. I IC 

It icy. 

■». Trrspajt -> the 6-5 J cf eomp» nijant with the latentim cf u’ong fy>sse»?!on oftf-e 
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field m dispute is .T civil trespass. 1933 O. 179=145 I. C. 625, 1930 L. 666, 
41 M. 156. 

5. Trespasses arising out of possession of agricultural land amount to civil trespass. 
1936 R. 116=161 I. C. 993. 3 L. B. R. 278 Rel. on. 

6. If tlie land is in possession of sub-tenants, mortgagee entitled to possession can file 
complaint. 1934 A. 1025. 

7. .^ny body can make complaint, but it must be proved that the object of accused was 
to insult or annoy the person in possession, 1934 A. 1025. 

8. A complaint need not necessarily be made by the person inj'ured, but may-be made 
by the person .av,are of the offence. 1935 A. 938, 18 A. 465 Foil. 

9. A peon of the Court of Wards can file complaint under Ss. 447 — 752. 1935 A. 938, 
18 A. 465 Foil. 

17. Charge. 

1. A person cannot be convicted under S. 447 on a charge under S. 147, where the 
common object is not specified to be criminal trespass. 18 C. W. N. 992= 22 I. C. 
764, 23 W. R. 59. 

2. For a conviction under S. 447, it is necessary to specify the ulterior offence, the 

accused intended to commit. 19 M. 240 Cont. 11 I. C. 797, 1 Weir 533, 

2 P. R. 1887, 24 P. R. 1881, 41 P. R. 1881, 13 and 28 P. R. 1905, 12 
P. R. 1906 Cr. 

. 18. Complaint. 

1 . Where accused has entered upon property in the possession of a tenant with the 
criminal intent, a complaint by landlord is sufficient to set the criminal law in motion 
just as much as a complaint by tenant. 1924 L. 286=69 I. C. 379. 

2. One B. trespassed m the fields of the accused, who pursued him in the field of S. and 
gave him beating. Held, no case under S. 447 was made out. 1924 L. 252=74 
I. C. 534 = 24 Cr. L. J. 790. 

3. For a trespass on land m the possession of tenant, the person aggrieved is one in 
actual possession and not the landlord and it follows th.at the tenant alone can com- 
phin. J2A. L. J. 151. 

4. Complaint of husband is not necessary for proceedings for house trespass to commit 
adultery, 47 I. C. 77. 

5. Person not in possession can make a complaint, although the offence is committed 
against a third person. 49 I. C. 99 = 20 Cr. L. J. 1 15. 

19. Continuing. 

No fresh offence is cotninitted In mere conlinuing tresp.ass. 1932 N. 112=28 N. L. R. 
57=139 I. C. 609 = 33 Cr, L. }. 861. .See 1928 P. 124. 

20. Distinction from Trespass on burial places, etc. S. 297, 1. P. C. 

1. S 441 cannot be read into S. 297 with anj intelligible result, 'fhe term trespass in 
S, 297 appears to mean anv violent or injurious act committed m such place and with 
sucli knowledge or intention as is defined in that section. 81 I. C. 41 = 1 R. 690 = 
1924 R. 105, 40 C. 548 23 P. R. J915 Cr. 

2. Wlien accused enters into a Hindu Temple and damages its propertj, lie may be 
convicted under S. 447 or S. 295. 82 1. C. 37 = 1925 O. 50. 

21. Encroachment or entry upon unoccupied land. See 35*36. 

1. .\ccused included in his own land, a portion of public foot path Held, he was not 
guiltv under S. 447, though he might be convicted under S. 283, I. P. C. 0 M. II. 
C. R'. App. 26 

2. The intention to ‘'m.ake the compLunant’s property one’s own" or intention to squat 

viz., settling on unoccupied land is not covered by S. 441, I. P. C. 1935 Sind 20 = 
154 I. C. 552=36 Cr. I-. J. 577. 

3. Mere building on the hnd of another (cSt Railwav) is not an offence unless the 
intention specifietl in S. 441 is proved. 1933 A. 816= 14/ I. C. 119. 

4. But if accused IS warned that he IS building on the land of another, be is guilty. 



Criminal Trcstniss — {canid.) 

1953 A. 816 (818)= 14? I. C. lly. 

22. Enforcement of Right. S. HI (4), 1. l>. c. 

'■ "'“S'’''' e.-' himtherishUoeiecH 

1924 P. 143 = 24 Cr. LJ. 745 = 74 him by civil process. 

S.T4U4?'"?5 Cr.T.'j.'MTiVl cls^ 1’“=“®’°" ‘S not covered by 

ncquicscccl Or nctcrl otherwise so thot Icg.il possession vested in tbe 

29 C?. L J 99 =” p"794 

23. Entery in the absence of owner — 

property ni the possession of another, when the latter is 

absent, IS not guilty, when he tloes not enter with inlent to commit offence. 17 A. 
”54M 5lf B. 486, 47 A, 855 Coni. 1931 M. 231 


Accused broke open into a iiouse in the absence of the owner, assaulted the servants 
and took possession of the house. HeW, that though there was no intention to 
annoy the complainant, the accused was guilty as there was intention to commit 
ollence by assauiting servants- 35 M. 186. 

3. During the absence of the complainant the accused took possession of the house and 
es abusned there a boy alleged to be the adopted son of the complainant's father, the 

accused was not guilty under S. 448. 12 C. \V. K. 269. 

4. Accused entered the house m the complainant’s absence to have se.Kua! intercourse 
with his widowed mother. Held, he was not guilty. (1896) 1 Weir 537, 4 
C. L. J, 169. 

5. A girl disappeared shortly before her marriage and Wiis found after some time in the 
complainant s liotise. Tlie accused m his absence went to his house and removed 
the gul. Held, ihey were not guilty. 5 L. 20s*1924 L 449. 

6. Accused gave a notice to the complainant who was his neighbour prohibiting him 
from raising wall. The next day he raised the height. In his ab'^ence accused went 

into his house and demolished the wall. Held, he was not guilty. 26 Bom. L. K. 
978 “ 1924 B. 486 = 84 I. C. 254. 

7. A house was occupied b, the owner and his concubine. The accused entered the 
house at her invitation in the absence of the owner. Held, he was not guilty. 
22 0. C. 121. 

8. Accused entered a house to c.irry on intrigue with a girl, on receiving inform.ifion 
that her father was absent, but was caught by her uncle, he was not guilty, as he 
never intended or expected that his conduct would cause annoyance. 27 P. L. i • 
385 = 96 I. C. 871 = 1926 L. 600=27 Cr. L. J. 1015. 

9. Accused cannot be made to say that he could not have caused annoyance nierely 
because the p.nrty m possession of the trespassed premises ims absent at the time c 
tresp.as«;. 1931X1.231 = 54^1.515=131 1. C, 455=32 Cr. L. J. 749. 1931 Xf. 5^' 

41 M. 156 Dist, 2 A. 465 Diss. from. 

10. Temporar3 absence from house does not deprive owner of house from its jwssessi^' 
Accused entering in the absence of owner is guilty’. 1934 O. 231=35 Cr. L. J. 

24. Essentials and Evidence. 

1. Entering a cattle pound wdth intent to commit an offence under S. 24, Cattle 
Act or to intimidate the person, inebarge of the pound, is guilty under S. 447. 

331 = 1927 L. 495=28 P. L. R. 519=103 I. C. 201 = 9 L. L. J. 354. 

2. The continuance in possession of a trespasser is a recurring w'rong .and 

new entry every tune that the true owner goes upon the land or ne.ar it to assert 
claim. 6 P. 794=1928 P. 124 = 29 Cr. I.. J. 99. 

3. Where there was no pre-arrangement between the accused and any lady in the 

.-uid all the ladies m the hou^e were startled at the hold attempt on the or 

nffu<<ed to force himsetf into the house. HeM, guilty. 4 p. 459= 1925 P. «' *5 



3*5 


Cnt'iiihiJ — fc-rtn/./.) 

], c. Cr. I.. J. ‘J5I=6 1’. L. T. 5SS. 

•4. An intent t ^ cimmil an oTsn:r or to in!imi.1ite, imull or mnay an/ pjrsjn in 

<ian of tlie pnperjy |<5 an r^s^attal {n;relienl of ths o.Tence of criniinal tre«f)a*«. 

P. 167" 81 I. C. 823-= 25 Cr. L. J. 1047. 

5. .\ <ifr«na entering snli^'^qucntly ith the perniis«oa of a trespasser and resisting ths 
entrv of the onner is e(]ually Ruthy. 6 P. 794 = 1923 P. 124= 106 I. C. 691 = 29 
Cr. L. J. Q?. 

6. .\ decree holder tiniler colour of enforcing hts decree invades the priv.ncy of itidgtnent- 
debtor's houseliold, he is guilty under S. 447, I. P. C. 73 I. C. 527=4 L. I— J. 532 
= 24 Cr. J. 630. 

7. In case of criminal trespass the right of private defence continues, so long as the 
trespass continues. 60 I. C. 33. 

8. Intention cannot he inferred from actual or probihle results. It is necessarj to shoi\ 
the actual intention to msiill or annov before the acts nerc complete. 1929 P. 111 = 
30 Cr. L. J. 6S4, 1925 A. 540. 41 M.‘ 156, 19 M. 240, 27 A. 298. 

9. Mere knowledge on the p.art of the accused that he was likely to cause annojance 
would not hy itself be sufTirient. 1927 Smd 159 = 23 Cr. L. J. 349. 

10. A co-sharer building upon common waste land despite the retusal of the consent 
hy others is not guiltv under S. 447. The .asking of permission would not operate 

^ as an admission of the ownership of ttie persja whose consent was asked for. 

36 A. 474. 

11. livposiire of goods on a public ro-ad belonging to District Board, the collection of 
tolls leviable on which, is leased to another, is not an offence under S. 44", 55 
I. C. "21 = 21 Cr. L.J. 353. 

12. A joint owner entering on the hand intending or knowing that he is to commit an 
act wrongful to his fellow-owner is guilty of trespass. 33 A. 773. 

13. Cfe of criminal force is not an essential ingredient of the offence of criminal trespass. 
11 Cr. L. J. 594 = 8 I. C. 219, 28 l.C. 159=16 Cr. L.J. 271. 

14. Driving cart on (iovernmeut waste land in defiance of notice put up bv municipalitv 
prohibiting c.art traffic, IS not an offence under S. 447, as the land does not vest in 
the municipality under S. 78, Burma Municipality Act. 4 I. C. 826 

15. person claiming to he an heir of deceased, cannot forciblj take property 
m the actual possession of the complainant. 11 P. L. K. 1910 = 41 P. \V. R. 
1910 Cr. 

16. Trespass includes the mischief which the trespasser commits after entering on the 
land. 17 1. C. 605. 

17. If the inevitable consequence of the act of ihe accused in breaking open a house 
be serious mental annoyance to the complainant, then the intention to cause such 
annoyance follows the knowledge of the accused. 35 M. 186, 9 Cr. L. R. 196. 

18. Trespass on the roof is not a house trespass but a criminal trespass. 52 I. C. 59. 

19. When a person trespassing upon the property of another is a servant and acts under 
the order of his master for the purpose of his employment, S. 447 does not apply. 
81 I. C. 172=1923 R. 135. 

20. An Income Tav Officer has no authority under the Act to enter a firm's premises 
to inspect account books against the will of proprietors and if he does so he is guilty 
under S. 447 and thev can forcibly turn him out. 7 L. 104 = 1926 Lah. 326 = 95 
I. C. 308 = 27 P. L. R. 298 = 27 Cr. L.J. 77Z 

21. A man may be guilty of criminal trespass on the land of another without ever 
personally setting foot on it, if for example, he causes others to build on it against 
the wishes and protest of the owner. 39 A. 722 

22. Use of criminal force is not necessarj. 12 M. L. J. 447. 

23. Entnng upon property m the absence of the owner IS not criminal trespass. 47 
855, 17 A. L. J. 334, 26 Bom. L R. 978. See 35 M. 186. 



Ctivihuil 

-’f. A i><T*n,T i-nlrtini; l.>ml In rut ilwn lirrr cmliy. (lpr,t) I \v. H, 4r, Cr 

killmB It, nilhtwi;b hr wn, K.irnr,| oB lT(orrh.-im!. hr „ „')t r.mhy. 4 C. 837, 

*" ''lii'-I* PiiMir fr« access is mlw^ly. -f 


'V’ Win ires, '>rtsscrhy a rc.isonsHe force, P. 
I*. U»i-lO'i I, a Qr. L. J. m. 

>. A person nmv have rrrvvl laJe lf» the house. He cortiniiis ofietice if he takes forcible 
possciismn. ;934 Oudh 

Accused, n rlamnnl to fns«-SMon of «l,op. lo-kcd t{ itp when he fouod it eiarty. 
Ue u-as hell not ^fiiilly. 47 A. S55 • l9Ji A. 3 fa -'25 Cr. U j. 1273, 

30. I'erry |)a*it is property withio the me-ininc of S, 441. 193+ C. 4‘<0. 

31. Kntry jnlo nn exhibition bmWiru; svithom ibr intent in S. 4+1 nnd without ticket is 
noofTenee. t> JJom. |J. C. K. 6. 

32. The son of .ncru«e;! stole yoinn jewels nm! !viii! that he had j-iren them to the HkiJ 
M.nstcr. Accused went nnd SMteh-d hK house, ffehl. he was cniitv. 
41 M. 15t>. 

25. For committing adultery. .S^-c House Trcsp.ass. 

26. Intention for— ' 


1 , 


Z 


A. 


9. 

10 . 


In order ixi co tstitute cnmintl tres.*»»ss. the entry must he witli intent to commit .w 
ofTtnee or to intimidale, insult or .nnnnv. 4 P. 459“ 1925 P. 7I3®S7 I. C. 106, 1925 
i', I67«8l f. C. 8i3, 192+ M. 816^82 f. C. 1+9-25 Cr. L. j. 1221, 26 A. 19+, 39 
A. 722» 50,A. 6S7 “ 1928 A. 671, 5+ K C. 620. 

Where the servant of a landlord illegally t.tkes possesion of tenant’s hnd with the 
main object of illegaUy ejecting him, an intention to annov cannot he pre.sumed. 
76 I. C. 1033«i5 Cf, L, J. 313-192+ Oudh 3+2. 

Mere knowledge on the p.art of accused that he was likely to cause annoyance, do« 
not amount to an intent to insult or annoy. 100 I. C. 829 » 1927 Smd lo9- 
28 Cr. L. j. 349«2I S. L. U. 263, 11 M. 156. 

There iu.ay be .an intent to annoy without any primary desire to annoy. 73 I. C. 
292** 1924 Oudh 297. 

\n intent to annoy is essential for S. 441 but it is not negatived by 
cnce of some other mtention also. A person breaking open a house inJlTg 
through Court to the complain.ant is guilty of criroinal trespass. +3 I. C. 405- 
Cr. L. J. 117. 

.\ccused broke open into a house during owner's absence, ass-iulted servants an 
took possession. Held, though there wos no mtention to annoy' the | 

the accused was guilty as there was intention to commit offence by using enm 
force to the servants. 35 M. 186. 

Abenor trying to take possession by force without legal justification ^ is 
presence of criminal intention can be rightly inferred. U L. -3b=*jy5u 

12 P, K. 1906 Foil. 3926 h. 600, 41 M. 156 and 17 I. C. 415 Dist. 

A person who enters upon property in the possession of another 
of annoyance but if he did not do with that intention, the result produced i 
rial m determining Ins liability. ’9 M, 240. ^ 

A school was built on public sijbscriptlon and put in charge of 
absence Managers of the school took possession of the budding and s.ar 
classes. Held, not guilty under S. 447. 17 A. L. J. 334. ^ 

3t must be proved that ctiroinal intent was present m the mind of the 
Because an act is unlawful and is one that the cixnl law will restrain ^ 
will compensate the injured party with damages is not sufficient. 

Cr.. 5 L. 20 = 192+ L. 449. 
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Criminal Trcspass‘~^{coiitd.) 

\1. A person entering the piemisss of another with intent to commit aJuUery with his 

wife is guiltj’. 19 Cr. L. J. 887. 

12. A conviction could not follow merely because one could pronounce with certainty 
that accused must have known that his act would cause annojance. 47 A. 855. 

13. Although .a trespasser knows that his act if discovered, will be likely to cause 
annojance, it does not follow that he does the act with that intent. 19 M. 240. 

14. Criminal trespass depends on the intention of the offender and not upon the nature 
of the act. If a person to save his family from imminent destruction cuts an 

. embankment belonging to his neighbour by entering on his land, he is not guilty of 
any offence. 41 C. 662. 

15. If the entrj’ is to commit an offence, the accused is guilty. (1864) 1 W. R. 46 Cr. 

16. Accused opened the lock of the cattle pound and drove off his cow. Held, he was 
guilty, as he entered to commit an act, which was made an offence by the Cattle 
Trespass Act. 1927 L. 495 = 28 Cr. L. J. 665 = 103 I. C. 201. 

17. Accused's son having stolen jewles, told hts father that he gave it to school master, 
who kept It in a box in his house. Accused with others went to his house and 
searched the complainant’s house m spite of his protest and notiiing was found. 
Held, they were not guilty of criminal trespass. 41 M. 156 overruling 35 M. 186, 
19 M. 240 Diss. from. 

18. When a person claiming title to property, whether his title be good or bad, enters 
without any legal justification, he must be inferred to have had an intent to nnnoy 
the person in possession. 12 P. R. 1906 Cr. 

19. The doctrine of presuming intention from knowledge cannot be safelj applied to the 
Indian Penal Code. 40 A. 221. 

20. Entering with the intent to have illict intercourse with a ^idow is no offence. 
38 A. 517, 

21. A Headman was holding a trial and the accused came on behalf of his nephew. He 
was ordered by Headman to withdraw but he refused and was therefore pushed out. 
Held, he was not guilty under S. 447. 2 B. L. J. 17. 

22. Collection of lathis and brickbats by trespassers on the propertj indicates an intention 
toannoj or insult. 192S P, 124 = 6 P. 794 = 29 Cr. L. J. 99. 

27. Knowledge that it is likely to annoy or insult. 

1. Mere knowledge that his act is likely to insult or annoj, etc., is not sufficient. 1927 
Smd 159 = 100 I. C. 829 = 23 Cr L. J. 349, 1935 Smd 20 = 154 I. C. 552 = 36 
Cr. L. J 577, 1933 A. 816, 47 A. 855 = 1925 A. 540, 41 M. 156, 19 M. 240. 

2. Such knowledge coupled with other circumstances may give rise to an inference 
that the accused had the requisite intention. 5 S. L. R. 29 = 9 I. C. 895 = 12 
Cr. L. J. 148. 

3. If the trespass in committed with the knowledge that annojance ill certainly be 
caused, It is an offence. 1933 O. 469, 1933 O, 436=34 Cr. L. J. 1055, 12 P. R. 1905 
and 1924 O. 297 Rel. on, 41 M. 156 Dist. 

28. Land disputes. See — 16 Civil Trespass. 

29. On roof. 

Entry upon roof is a criminal trespass and not house trespass. 9 P. R. 1887 Cr., 15 P. R. 
1907 Cr., 9 P. R. 1890 Cr., 1933 L. 433 (l). 

30. Possession. 

1. The offence of criminal trespass can only be committed against a person n ho is in 
actu.ll physical possession of the land in question, 110 I. C. 681 = 29 Cr. L. J. 745 
= 1929 O. 369. 33 A. 773, 43 I. C. 405. 

2. The bare defence I have not given up and I vill not give up actual possession 
though I have been legally ejected” is tantamount to plea of guiUy s\htn complaint is 
one of trespass- 26 Cr. L. J. 159 = 83 I. C. 719= 1924 All. 762. 

does not require the land to be m the actual possession of the complainant. 
1923 Bom. 221 = 112 I. C. 97 = 30 Bom. L. R.631, 21 Bom. 536 Com/. 21 I. C. 6SI 
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= 14 Cr, L. J. 633, 3925 A. 540. 

^instructive possession of the complainant is necessary 
. r criminal trespass arid any disobedience to notice of ejectment is not a criminal 
trespass. 35 I. C. 810. 


5. 

6 . 


7. 


9. 

10 . 

31. 


1 . 


2 . 


,3, 


32. 


2 . 

3. 


5. 


In prosecution for criminal trespass, it is necessary to determine in n’how possession 
the property was at the date of the alleged trespass. 19 Cr. L. J. 761. 

The accused were tried for cutting and removing bnmbcjos from .a bamboo clump 
belonging to the complainant and acciuitted. The order of the Magistrate that com- 
plainant should retain possession of the bamboo clump until ousted by Civil Cmut is 
illegal. 20 C. W. N. 1302-38 J. C. 1002=18 Cr. L. J, 444 
The possession must not be that of a tresp,asser but some one else. 2S P. I?. IS'S 
Cr., 23 Cr. L. J. 440, 32 A. L. J. 151, 7 P. L. T. 347. 

A trespass on the property m the possession of complainant cannot he sustained in 
the face of an order prohibiting him from taking possession. 3 1 Cr. L. J. 6t4. 

The actual possession may not have originated in a right. (1869) II 3V. R. U Cr. 
To sustain a charge of criminal trespass against the judgment-debtor, the possession 
of the auction purchaser must be a-'tual and not formal, bv beat of drum. 191^ 
P. 355«155 I. C. 908 = 36 Cr. L. J. 860. 

Procedure. 

High Court has no jurisdiction to permit on revision the compromise of an acc«*e*l 
convicted under S. 447. 43 C. 1143, 

\ person convicted of criminal trespa‘‘s cannot be bound o%'er under S. 106, Cr. P. C. 
29 M. 190, Seo 7 C. W. N. 23. 

Accused forcibly takmg possession of ferrj' boat .and plying it is tri.-iWe at the pl.we 
where boat v.as taken. 1934 C. 480. 


Right of Private Defence. Se# RigJit of Prrvote Defence. 

If an Income-tax Officer enters the Hrm’s premises agaiu.st the adl 
to inspect account books, he is guiftj' of trespass and can he forcitj y u 
S. 99, I. P. C., would not deprive them of the right of private defence. 7 
1925 L. 326=95 I. C. 308=27 Cr. L.J. 772= 27 P. L. P. 493. 

The right of private defence, m criminal trespass continues, as long as the tte«pa 
continues and is controlled by S. 99. GO 1. C. 33 “20 Cr. L. 3. 1*7. 

person who, under a mistake of fact kills a person while that person pnf 

to enter the accused s house tJnnking him to be a burglar, i C ' 

exceed his right of private defence of properly. 1926 C. ricr-H 

Cr. Uj, 128, 1926 U 23 = 6 L. 463='9l 1. C. 70-26 l\ I.- 

When a person m possession of properly runs .away from his tWld privutf 

IS pursued b> trespassers to another field and j> ^73'^ 74 i' 

defence of property carne to an end when he left his field. 17>4 


717=24 Cr. L.j. 813. 

Where a party tried to get posse.'ssion by force and pa\e a letthi iK''^ 

of the p.irt> m the brad .and the hatter killed one of the >-j * 

the right of private defence was not exceeded. 1924 C. 447— 


33. Sentence. o-''""'” 

1. When the accused enter** .a Hindu temple and P'" 

UTider S. 447 JS inseparable from that under , /or loth rf"!!! ■ 

con^utive sentences for each of tbo .. ,o.,x (> 50. 

one and the same oiTence. 62 I- C. 37=25 Cr. U h 11.3 ^ , , 

2 treipissrr romnntjmg an oHence is liable to the r"sr: f f i! '* •' ^ 

ties-ass as well as the oilence co-nnnttn!. if 10*^ t/.A Pi*.?. 

.^^c‘ve eommitred. 75 f. C 77. 9v !. C 52> -J T- 4G4 - I/-’ i . ^ 

34 Unlawful remainiftf on the property. ^ 

!. II I><r e-»fy Lis tfer*- l«* unliafc 
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C» /■ tniti.ll coticIJ.) 

<^irrrtlv nr cnn«tructiTch npani»t the Tvill of Ihc person, Jii po«<:c^«;inn, to constitute 
tins nlTrnce, 2 A. 4f’5. 

2 . \ pi'jton V.I10 unhwfiilU cnnlii)«?s in pjs'Tsim after Jir has hc-n convicted for 

nncinal trespass IS cvtilly. each time the true owner i^nes tipju the property to 
nnkc a claim and is opposed In trespasiser, a new offence i« committed. 6 1*. 794 = 

r. i:4 = inr) I. c. 1)91 = 29 Cr. L. j. 99. 

Th" accused placed hricks nn romplaimnt's land witli liis permission and subsequent- 
ly refused to rcmo\e them. Held, he ax.rs not truilty. 2^> P. L. K. 247. 

4. Umler S. 145. Cr. P. C , Magistrate cannot clmpossess a party bj .appointing a receiver. 

Persons who continue to rem.ain on the properta after the appointment of receiver is 
not guilty under S. 44S. 3 P. L. J. 147= 19 Cr. L. J. 249. 

5. \ccu«ed entered a house, rcmaineil there and committed an assault. Held, th.it 
although the cnginal enlr\ might not have liccn unkanfni, the rcmnming in the 
house and commiltini: assault is unkanfut and therefore he was guilty, (1883) 
1 Weir 528. 

'). If a person enters a house at the invitation of another and a quarrel breaks out 
between tbem m the house, he IS not guillv under S. 447 thougli lie may be under 
S. 504. 1936 N. 176. 

7. An unlawful entrv f.ollowcd hi unlawful continuance is otTence under S 441. 1933 

\. 816, 1928 P. 124 Pel on. 

S. Lawful entri into one part of U.atiw.iy docs not links entry into ea'ery part lawful. 
1<»35 M 3(1)«152 1. C.Ol5--3i> Cr. L. J. 12S. 

35. Vacant House or Place. 

1. If the house was .absolutel.* i.acant there is no intention to annoy or insult. 47 
855= 1925 A. 540. 

2. Tenant left the bouse when it fell down. Owner’s entrv does not fall under S. 447 

1933 L, 734. 

36. Waste land. 

The accused had been ordered b> the Collector not to cultivate the \ill.age waste land. 
Held, that their cultivating it amounted to trespass, as there is intent to commit nn 
offince under S. ISS, I. P. C. 5 M. H. C. K. .\pp. 17. 

CRIMINAL TRIAL. See Tn.al, etc. 

Tlie object of criminal court is to puni<h crime and not pnm.anly to do justice betwten 
the parties. 1935 \. 883=36 Cr. L. J. 1035. 

CRIMINAL TRIBES ACT (III OF 1911). 

Ss. 3. 23. 

Member of a tribe notified under S. 3, is liable to enhanced punishment after the notifica- 
tion, provided he has had previous conviction. 36 I. C. 143, 45 B. 1082 

S. 5. 

The order of the Magistrate refusing to remove the name from the Register is in 
administrative capacity and the High Court therefore cannot interfere. 57 I. C. 101. 

Ss. 18. 19. 

Second conviction means conviction subsequent in point of time. 21 P. R. 1879 Cr. 

S. 19. 

Absence without leave is punishable with imprisonment and whipping. 166 
P. L. R. 1905. 

S. 22. 

(1) If a member of a criminal tribe fails to report lumself nr his change of residence, he 
is liable under S 22 (2) of the Act. 56 I. C. 226=21 Cr. L. J. 434. 

(2) A registered member reported bis departure to the Chawkidar of the village but did 
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^ (tnm 1 , 01 .,, for a „i^|„ i, j,,',' a, 

Jt tnoiiylj for JJir nijr;v)i;,» „f t -j* -g ., 

nflor rc3,„r,-„Lr ' 'j9?ft m. j',‘',j [%'' (J c' ” 

Wfoiofl^Arl.^fnil oio. a, oae, 

■tf.f.-sr, f. <;. 715.-- Jf, Cr. !,, jTsSO^Jf 

"Iwrc necii.oil, prcrloii, onarict,oa uniler S 457 550 jii i i. r ir ia 

no' oX‘”l«rM.'on™',flj r’^OU."'' 

""SCSiS'S 

om O! ,a,l or, roocI Kroumlj for rctucns tho scntrncr. 53 5t. 80=50 .M.474. 

* ''a"ion"for Mc.'''’l <333 A*''n 5 " '• »5cu5fJ cannot Ik scnlcoml to tranipor- 

S. 24. 

^s^noT^rnoWr'* "foo-'^ar^ sciasora and a m.5tcb 1»t, cnnrittion andtr S. 21 {/*) 

isnottcnaMc. 192S Jt. 479=103 1. C. 901 = 54 .51. L, 1 . 444 . 

S. 25. 


A re^stered member wjvs dischargca on probation, and his nroKition nns cancelled for 
for seitlement, Hh refusal to fo can be deviU with 
loo- Governtnent Is not nece««rr. 51 H. 

409«1927 13. 15g«l00 I. C. 1050. 

S. 25. 


Reasonable time should be given to the occupier of hand to communicate the .orriTal ot» 
OQ* member of a criminal tribe to the neare.«t Police St.ition. 39 I. C. 

yo^« 10 Cr, L. J, 616. 

CROPS. See S. 424, 1. P. C. 

Right to growing crops goes with the land in the absence of express provision to the 
contrary, and in the case of court sale the right to possession of the crops accrues 
from the date of delivery of possession of land. 193+ C. 610«351 J. C. 662, 13 M. 
15. 48 I. C. 678-20 Cr. L. J. 33 ReJ. on. 

CROSS-COMPLAINT. See Counter case. 

CROSS-EXAMINATION. 

1 . Absence of. — 

Oral evidence is of little value without cross-examination. 5 P. R. 1903 Cr., 1925 0. 
726«26 Cr. L. J. 1236=88 1. C. 852. 17 C. \V, N. 230. 

2. Adfoumment for. — 

3- When a Magistrate has refused an adjournment for cross-examination of prosecution 
witnesses when the defence counsel is absent, although he has prayed for it, having 
been engaged in a Session trial. Held, that the Magistrate acted hastily and un- 
reasonably in refusing adjournment. 1932 N. 71 — 138 I. C. 700=33 Cr. L. J. 731, 

41 C. 299, 53 B. 578=1929 B. 309-31 B. UR. 593=1929 Cr. C. 130. 

2. Adjournment for considering whether witness should be cross-ex.miined after charge 
can be claimed but it is not mandatory. 1934 N. 209. 

3. As to previous statement. S. 145, Evidence Act. 

1. If the witness's answers have differed from his previous slatenients, the contradic- 
ton cannot be put on record unless lie is allowed an opportunity of explaining or 



Cross l£xaiiiinatioit — {could.) 

reconciling hi<? statement. 38 M. 166, 11 L. 410=1930 L. 991 = 123 I. C. 27S, 
31 C. 142, 39 B. •141, 1934 P. 55, 1934 R. 273, 1934 A. 225, 193+ A. 956, 54 C. 3C7, 
8 L. 605, 7 A. 862, 32 I. C. 267-291, 1923 P. C. 95, 1931 L. 38. 

2. If the prerious statement is made in the absence of accused and not subjected to 
cross-e-^amination, it cannot be used for contradicting the witness, nor can be trans- 
ferred under S. 288, Cr. P. C. 23 C. 361. 

3. Where an admission is not put to a party making it and lie is not examined on 
It under S. 145, the admission is not legal evidence. 1930 L. 695 = 125 I. C. 886, 
31 P. L. R. 2+3, 21 C. W, N. 280. 

4. Depositions taken in the Committing Magistrate's Court which contradict the evidence 

given in Sessions Court cannot be put in without putting them to the witnesses 
under S. 145. 1930 P. 338=129 I. C. 666, 1922 P. 40, 7 A. 862, 28 A. 683 Rxpl. 

1930 L. 991 = 123 I. C. 278 = 31 P. L. R. 243. , 

5. A witness cannot be disbelieved without his attention being drawn to the document 
inconsistent with his deposition even though the documents were produced after his 
examination. In such a case he should be recalled for further cross e.xamination. 
1923 P. C. 95 = 77 I. C. 141=28 C. W. N. 589, 1923 P. C. 31. 

6. Previous statements under S. 164, Cr. P. C , used for discrediting the evidence of 
a witness cannot be used as substantive evidence. 1927 A. 705 = 105 I. C. 677 = 28 
Cr. L. J. 965, 34 C. 129, 26 M. 191. 

7. First information report can be used only to corroborate or contradict the person 
who makes It. 116 I. C. 187 = 1928 L. 913. 8 L. 605= 1928 1.. 17. 

8. .\ statement made before investigating Police Officer can be used for contradicting 

the witness after .strict compliance with the provisions of S. 145, li\ idence .\ct. 8 

U 605=1928 L. 17 = 105 !. C. 807 = 28 Cr. L. J. 9S3. 

9. Extracts from Newspaper by Itself IS not .admissible, though can he used to contra- 

dict or corroborate the writer. 119 I. C. 337=1929 O. 494. 

10 Cross-examinor need not account for liis custo<ly of the document, containing the 
contradictory statement. 1934 N. 35. 

11, Former statements can oul> be used for the purpose of contradiction, when witiie«s 
has been confronted with it. 1935 Pesh. 148=1935 Cr. C. IJ18. 

1 2. \ witness cannot be contradicted with an unwritten record of unmade .statement to 

Police. Omission IS no contradiction. 1933 M. 372 (2) = 5o M 475, 1932 L. lOi 
and 1926 P. 20 Rel. on. 1926 P. 362 ICxpl., 16 A. 207 Kef. SVe 1928 L. 257 • 

9 L. 389. 

13. \n inadmissible confession m.iv be used to contradict the confessor when he is 
examined as defence w itness. 1934 C. 616=61 C. 9o7. But not .an inTolunt.ar> 
confession. 61 C. 39y= 19J4 C. 636. 

14. In order to let in proof of contradictor^ st.itetnenf, it is not necesrary th.at the 
witness should have specific.allv denied h.aving made the statement, r. g., whenhe 
says he does not remember if he made the sl.alement. 1932 I-. 103 = 33 Cr. I.. J. 
97. 1930 L. 491- 11 L 4f4). 

A. Before charge. Sec 2^. 

Court cannot refuse ti allow accused to cross-examine prosecution witnesses liefcrr 
charge is framed 1932 M. 559-34 Cr. I.. J. 738. 1924 M 735 Poll., 5S I. C. 680 
21 C. 642. 1926 P. 214. 43 M. 411. 46 M. 449. 49 M. 978. 1920 P. 149, 12 Cr L. J. 
277, 1935 S. 13 = 36 Cr. L } 5^1, 1935 N. 8-3y Cr. L. j. 576 Cotii. 54 212. 

19.9 C. 822. 

5. Before Committing Magistrate. S 2il8 (2). Cr. P. C. 

1. I\cfus.Tl by Magistrate to allow cross ex iniination of w iJrcrses is arl^trary and in- 

proper. DcpoMtions so t.tkcn arc inadmissible under S. 2*''. 21 C. 642. 

2. \Yhere .npplic.ation was made licfore charge was framed and l>efore the Magistrate 
decided to commit the acccsed. he was bound to allow crois-examiaition of prosecu- 
tion Witnesses. 51 C 442(445). 

3. Cro5.s-examin.-ition shoald no! he reserred until after the ciar:irjttion.i.n<hief of ail 
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Cl OSS Exainiiinfioii — (coiitd.) 

the witnesses. 10 A. L. J. H4, 44 I. C. 343^19 Cr, L. J. 327. 

4. It IS open to Mngistmte to allow cross-e^amitiation even after charge. 39 C 835 

before detcrniininir whether case is to be rim- 
tnitted to Sessions. 1930 C. 754-32 Cr. L. J. 182-57 C, 945. 'ooecom 

6. In an enciniry conducted under chapter 18. accused 1ms no right to reserve cio^s- 
examination. 57 C. 44 = 119 I. C, 803 = 1929 C. 593, 6 P. 329. 

7. I^engthy cross-examination should not be allowed in committal proceedings as the 
Magistrate has to find only whether a /acic case is made out or not 117 

I. C. 773=30 Cr. L. J. 845=1929 Sind J37. 

5. For postponing cross-examination of prosecution w'ltnesses for obtaining copies of 
statements to Police, importance of contradiction between the statements should he 
looked to. 6 P. 329=1927 P. 243=103 I. C. 597 = 28 Cr. L. J. 709. 

9. A Magistrate cannot refuse to postpone case to allow accused to cross-examine 
witnesses after obtaining copies under S. 162. 6 P. 606=1927 P. 248. 

10. Where a warrant case is subsequently converted into an enquiry and where the 
accused has not cross-examined the witnesses, he has the right to hare the witnesses 
recalled for cross-examination. 1921 A. 148=62 1. C. 192=22 Cr. L. J. 496. 

11. Accused has no further right of cross-examination after the framing of charge under 
S. 210, Cr. P. C. 1931 A. 434=32 Cr. L. J. 849 Con^. 134 I. C> 1230. 

12. S. 20S does not give a separate and independent right of cross-examination. 1931 
A. 621 = 1932 A. L. J. 5 = 1931 Cr. C. 973. 

6 , By accused. S. 138, 1. E. Act. 

1. Cross-examination, if properly conducted is one of the most useful and. efiicacioiis 
means of discovering truth. 19 B. 759. 

2. Where a witness called by one of the parties is a competent witne.ss, the opposite 
party has a right to cross-examine him, though the party calling him has dcclmed to 
ask a single question. 15 W. R. 134 Cr.. 6 Bom. L. R- 88 (App). 

3. Where at a Sessions trial defence counsel applied for postponment of cross-cwmina* 

tion on the ground that he had been unprepared for the errdence given and 
refused and the result was that the witnesses were not cross-examined. *"■ 

the accused was prejudiced by the refusal and retrial was ordered. 41 C. ^J9> 

4. -^s a rule the proper time for the cross-examination of prosecution witnewes is at the 
commencement of accused's defence, but the Court maj' allow it at a later s Age. 

M. 130, 2 A. 253, 7 C. 28, 8 C. 1.. R. 325, 22 W- R. 44 Cr. 

5. If the accused did not cross-examine the prosecution witne.sscs immediately lad 

applied for leave to examine them after the close o! the case for the pro , 

Magistrate can refuse the aj>phcation if the Magistrate has * cffL-rt 

case to the Sessions. 36 C. 48. 20 A. 264 ; 26 A. 177 and 2l C. 6f3, Dissented. 

6. Although new matter may be introduced in the re-examination, the 

not entitled to examination m*ch»ef on the substantive case alter tn c . • 
lion. 1923 P. 116=60 I. C. 662. 

7. It IS not in the province of courts to examine witnesses. The 

witnesses to Pleaders to be dealt with as provided for under b. . a is 

complainant or Ins Pleader w.as not permitted to examine the witnesses. * 

a go^ ground for transfer. 1924 O. 371 = 25 Cr. L. 3- 1226. 

S. S. US deals not with right of the parly bat the oriltr in ■which nrooeecimes Me In ' 
condiicled. 1929 C. 622= 125 t. C. 2SI-31 Cr. I.. J. 809. 

P. miere.T witness dies after jl^fh 'YS" j'hSprc- 

evidence js admissible but its probative L } 735- 

4SM. I -93I.C. 705, 1929 C. 822=125 L C. 2^1 J 1933 L. 561 ,4Cr.L.J.^^? 

See 50 A. U3 = 192S A. HO, 5 C. W. N. 230 («). 

1C. If the opportunity is not oJTered for cross-examination even 

IS uuiilmiss.tde. I9Z3P. 33 = 24 Cr. U /. 59.>. I92f .M, A C. -f-i. 

23'>-=n: I C. 624, ll C. L. J. 124 = 3 I. C. 374. 
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11. Oral crldence is of little valus without cross e^minatiofv 5 P.R. 1903 Cr., 26 Cr. 
L. J. 1236 = 1925 O. 726, IT C. \V. N. 230, 1929 A. 236. 

12. Right of Coiiiissl ti ask witness to repeal whole story in crass-examinatioa is 
doubted. S9 P. L. R. 1914 = 30 P. W. R. 1914 Cr. 

13. Statements transferred under S. 2S8 should not he read before accused was given 
opportunity to cross-examine. 3 L. 144=1922 L. 1 = 23 Cr. L. J. 513. 

14. The right of cross-examination given by S. 13S is not fettered by the fact that there 
are Police papers which are not referred to by the prosecution. It is not limited to 
matters raised in evidence. 12 Cr. L. J. 277 = 10 I. C. 917. 

15. In a warrant case until the stage provided for S. 356 is reached, the accused has no 
right to cross-examine and therefore the evidence of a witness given before framing 
of charge is not admissible under S. 33. 1929 C. 822 = 125 I. C. 231 = 31 Cr. 

L. J. 809. 

16. Admission in cross-examination that the accused is a bad character is inadmissible. 
9 Cr. L. J. 578=2 I. C. 349. 

17. Accused’s Counsel should not fill up gaps in prosecution evidence by his cross-exami- 
nation. 1929 M. \V. N. 365. 

18. The nature of defence can be ascertained not only from the statement of the accused 
but also from the trend cross-examination and^rguments. 1930 C. 442=127 I. C. 
263 = 31 Cr. L. J. 1203. 

19. The evidence of a witness not recalled by prosecution when required by accused for 
cross-examination cannot be used to support the charge. 3 P. W. R. 1911 Cr.= 12 
Cr.-L. J, 35=9 1, C, 232. 

20. Parties cannot, without leave of court, cross-e.xamine a witness, whom the parties 
have already examined or declined to examine, and the court has examined him. 
II B. H. C. R, 166. 

21. Evidence in S. 252 includes examination, cross-examination and re-examination of a 
witness. 1935 Sind 13=154 I.C. 762=36 Cr. L. J. 531. 8 C. \V. N. 83S, 1926 

M. 989 = 49 M. 978. 

22. Crots-sxammation need not be confined to matters mentioned in examination-in- 

chief. (1871) 15 \V. R. 34 Cr., 12 Cr. L. I. 277. 

23. Judge cannot shut out leading questions m cross examination. It is illegal for a judge 

to threaten witness with penalties of law. 14 242, 8 672. 

7. By Co-accused. 

One accused person can cross-examine a witnes' called b> another for hiS defence, when 
the case of the second accused is adx-erse to that of the first. 21 C. 401. 

8. By Couit. 

If accused is not represented bx a Pleader, the 'Nl.igistrate should cross-examine the pro- 
secution witnesses 1930'R. 349=128 I. C. 845 = 1930 Cr. C. 1177. 

9. Compelling counsel to disclose question of — . 

A Court cannot compel counsel to disclose questions which he desires to put in cross- 
examination. 32 Cr. L. J. 666= 131 I. C. 138=1931 Sind 38. 

10. Controlling of — by Court — . 

1. The Court should control the cross-examination and insist that witnesses should 
understand the question put before an answer is obtained or recorded. Cross-examina- 
tion tends to be abused and the words of advocates are recorded as the w ords of 
witnesses when the witness has onlv given affirmative or negative monosjllable. 
1935 P. 263=14 F. 225=156 I. C. 921. 

2. If the questions are misleading or improper Court should control cross-examina- 
tion. 1933 L. 667 = 34 Cr. L. J. 606. 

11. Damaging — . 

It is a curious conception of the duty of an Advocate to fill up by means of cross-examina- 
tion the gaps in the case against liis cheat, left by the inaptitude of the prosecution. 
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Cro^s-Ii.xinmimlion — (contdj 
: 3929 .M. W. N. 3/i5. 

22. Death of v/itncss before — , 

‘■^■■vcT.™;„ed immedhtely. 
«.•« admissMc in Sessions 

17 C W \ C. W. S'. 4I0-2S Cr. L. J.4S5, 25 K. 16S, 


3. Ivvidence of a ^'.^tncs'^ dyinp before cro5S-cxammation sliouUI not ordinarily be acted 
«pon, though admissible, 3 1 Cr. L. J, 145 . 

4. Dying declaration was made to a SMb-lnspeclor, who was examined by the Committ- 
ing Magistr.atc but was not cross-cxaiuiocd. He died before the Sessions tnal. 
Held, his evidence was .admissible. 1930 C. 223* 125 I. C. 743 = 31 Cr. L. ). 916. 

13. Defamatory Questions in. Defamation. 

14. Examination in cHief—. 

1. A compound question, one part of which is .admissible .and the other inadmissible, 
may rightly lie excluded as .a whole. Woodrof/e Kv. Olh Ed. 079. 

2. Leading or scandalous que<5tipns are not permitted. See Ss. 141—H3~I5I. 

3. If a question of the nature of crosS'emamin.ation is put to one's own witness nitboot 
declaring him hostile, the question and answer are both inadmissible and cannot be 
taken into consideration. 1 P. 758 « 24 Cr. L). 69, 53 C. 372--* 3926 C. 139=27 
Cr, L. J. 360. 

15. Fixing time limit for^. Lengthy — . = 

3. Where a Court fixed arbitrary limit of 5 minutes for cross-examining a witness in an 
inquiry under 133, a retrial was ordered, 62 I. C. 412®= 22 Cr L. J. 524. 

2. Where the Court is satisfied that the cross-examination of a witness is being unneces- 
sanly prolonged, it can order it to be concluded within a certain time. 30 C. 62i, 
3924 P. 284*72 I. C. 748. 

3. In committal proceedings Magistrate should not allow lengthy cross-examination. 
U7 LC. 773*30 Cr, L. J. 845®= 1929 Smd 137=23 S. L, R. 340. 

4. Protracted cross-examination with irrelerant questions must be deprecated. 1932 T. 

C. 69= 136 J. C. 102^62 M. L. J. 457. 


16. 


3. 

4. 

5. 

6 . 

7. 

B. 


Furllicr— . Ss. 256-257, Cr. P. C. 

Accused has right to cross-examine witnesses for the prosecution after chnrge. 4 .V. 
130, 24 Cr. L. J. 371, 27 C. 370, 2 Bom- L. R. 542, 20 I. C. 212. 

If the witnesses hjive been allowed to depart on the representation of the accused, it 
iS m the discretion of the Court to summon them under S. 257. 43 M. 411. 
Omission on the part of the Magistrate to ask the accused, whether he 
recall any witness for cross-examination W'lU invalidate the conviction and inro i 
retrial of the rase. 11 P. R. 19J4 Cr. 


Accused has no right of further cross examination after charge is framed bj ti e 
Committing Magistrate. 32 Cr. L. 3. 649=1931 A- 434=132 I. C. 47. 

Accused should be given opportunity to cross-examine witnesse'-- through Pleader, i 
is Ignorant and the case is comphented. 31 1. C. 642- 
The accused m a warrant case has got three opportunities of 

ptosecr <■;=.- unJer S. 251 S. 256 »nd S. 257, and to tet 

unless 

46 M. ■ • . ' ” " 

Where the application under S. 257 ■ . ■ _ _ 

ness as a defence witness. Held, • * . ' ” 

had the right to cross-examine him. «.o ' 

Where accused obtained process for the attendance of a witness bet 
declined to examine him and the Court examined him under 5. 540, the .accii 





ni:hl cto« ctamtnition. Z* C. 3S7. 

Ivrfijeinc a(!jnwrnni'*Tt «o tljul llic a~cii«5ed nny cro«5 rx.niiine l!je prosecution wit- 
ne««p«, trnl. 53 It. 57S” 1929 H. 309= 1930 Cr. C. 130. 

10. \Vli»-re pr.>«e'iitnn s\itnrss>*% hare come from a N.itive St.'itr .anti it woul<l be dilbcult to 

«'‘cure tlicir attendance acam, il in an excellent reason for asking tlie .accused forthsv ith 
wlirtlirr tlic> n isli to cross examine any one of tliem. 1926 L. 434 = 27 Cr. L. J. 720. 

11. The word “recall ” m S. 250 does not mean resummon. Magistrate after framing a 
cliarge can ask the defence counsel after recording reasons to further cross- 
examine the prosecution witnesses then and there. 1930 A. 495 = 31 Cr. L. J. 764. 

12. liven if a w.arranl case is tried summanlv the provisions of S. 256 apply. 1930 Sind 

146= 124 1. C. 370 = 31 Cr. L. J. 683= 1030 Cr. C. 529. 

13. A person proceeded against under S. Ho. Cr. r. C. has no right to further cross- 
examine tlie prosecution witnesses under S. 256. 8 L. 265= 1927 L. 470. 

14. Under S. 256 an accused Ins an alisnlule rignt to rec.all witnesses for cross examina- 
tion at tlie expense of prosecution. 59 1. C- 416 = 22 Cr. L. J. 112, 1929 L. 23= 1 17 
I. C. 667 = 30 Cr. L. J. 814. 

15. Where a Witness for the prosecution is cross examined before charge and leaves for 
lingland and after charge accused requires him for furtlier cross-examination, the 
Magistrate ma\ act under the provisions of S. 33, Evidence Act. 1927 R 248 = 
104 1. C. 037 = 23 Cr. L. J. 861. 

16. If after charge a warrant case (S. 323, 1. 1*. C. ) is treated as summons case (S. 352, 
I. V. C.) the accused has still the right to further cross-examine tlie prosecution 
witnesses. 192S L. 294=107 I. C. 285 = 29 Cr. L. J. 235. 

17. r.ailure to cross-examine one of the witnesses under S. 256, Cr. P. C., who had been 
present does not vitiate the tri.al. 52 M. 355=1929 M, 201 =30 Cr. L. }. 90S 

18. The evidsnce of witness not recalled bj prosecution when required by accused for 
cross-examination ennnot lie used to support the charge. 3 P. W. R. 1911 Cr. 

19. Non-compliance with the provisions of S. 256 is a mere irregulantx curable under S. 
537. Cr. P. C. 193 2 0. 242=137 I. C. 684 = 33 Cr. L. J. 506. 

20. In a summarj trial of a warrant case no charge is framed and therefore further 
cross-examination cannot be claimed as of right. 1932 O. 242. 

21. Magistrate has large discretion under S. 257. When accused clearl> e.xplams that 
his Vakil IS ill and wants .adjournment and if the witnesses are subsequently present 
there IS no reason for n(.»t Jetting them to be cross-examined. 1930 .M. 622=124 f. C. 
606=31 Cr. L. J. 720=3 M. Cr. C. 203. 

22. If after charge novo trial is held, the accused cannot summon prosecution witness- 
es for further cross-examin.ation. 1935 M. 258. 

23. Accused refused to cross-examine prosecution witnesses but subsequently requested 
to recall them. Held, that Magistrate refusing to call them is justified. 193$ L. 
914, 32 Cr. L. J. 1202=1931 L. 186--* 134 I. C. *80 Diss. from. 

24. Prosecution witnesses were summoned for cross-examination after charge. Accused 
were represented by counsels, one of the lawjers led the cross-examination and 
others helped him. Held, that tf no question is asked by one of the accused, the 
inference is that he did not want to do so. 1935 A. 627= 1935 A. L. J. 666. 

25. Accused should be given sufficient time to engage Pleader to cross-examine the 
witnesses. 47 A. 147, 17 Cr. L. J. 278, 16 Cr. L. J. 334—786. 

26. Accused can cross-examine witnesses in an> order he chooses. 1933 C. 189 = 34 Cr. 

L. J. 347. 

27. Accused cannot waive his right by a statement before charge. 5 P. 110=1926 P. 
214, 6 C, W. N, 424, 43 M. 411 = 1920 M. 201, 

28. Ss. 256 — 257, Cr. P. C. apply to summarv trials, although no formal charge is drawn 

up. 1920 C. 769, 50 M. 740, 1920 P. 49^ 1930 S. 146. Coiif. 1926 B, 226 and 1932 
O. 242. 
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1 2. Death of witness before — . 

1. liTuIcncc of " ''■'‘"''S' "''"‘''f" Iwtnrr crntvexnnjin.ilion is inarimissiWe. SOX JJ3= 
25 A. L. J. 7/5= 1<J2S A. H0= 107 I. C. 243, 5 C. \V, N, 230. 

"• oas „ot rross.ex.a„,-„,d mmedhkh. 

ned.a l,oforctI,cS«s,onsm^^^^ 11,1,1, Ws doposilion av.as .ado,i«iHs m Sessions 

‘/'■''u *?,* 1 : 39h= 31 C. \V. N. 410= 28 Cr. L. J. 4S5, 25 B. 16S, 

I? C. \V. N. 230. 


3, 

4 . 

13. 

14. 


L 


15. 

1 . 


Z 


16. 


1 . 


3, 

4. 


6 . 

7. 

S. 


, Ivridence of a \Mtness dyinR Ixjforc cross-examsnatinn should not ordin.irdy be acted 
npon. though adniissible, IJ Cr. L. J. 145. 

Dj'ing declaration was made to .*1 Sub. Inspector, nho was cx.amined hy the ConimiO- 
ing Jlagislratc but was not cross-examined. He died before the Sessions trial. 
Held, his evidence wms admissible. 1930 C. 223- 125 I. C. 743 = 31 Cr. L. j. 916. 
Defamatory Questions in. .See Defam.atmm 
Examination-in-chief — . 

A compound question, one part of which is admissible .and the other inadmissible. 
n>a3- rightly be excluded <•« a whole, lyooi/ro^e Ev. 0th Ed. 070. 

Leading or scandalous qucsipos are not permittel Sec Ss. 341— J43~J51. 

If n question of the nature of cross-emaintnation is put to one s own witness without 
declaring him hostile, the question ami answer are both inadmissible and cannot he 
taken into consideration. 1 P. 758 = 24 Cr. L. J. 69, 53 C. 372=3926 C. J39*=27 
Cr. L. J. 266. 

Fixing time limit for—. Lengthy—. 

Where a Court fixed arbitrary limit of 5 minutes for cross-examining a witness In an 
inquiry under 5'. 133, a retrial was ordered. 62 I. C. 412=22 Cr L. J. 524. 

Where the Court is satisfied that the cross-examination of a witness is being anaeees' 
sarily prolonged, it can order it to be concluded w'ithin a certain time. 30 0.625, 
3924 P. 254 = 72 I. C. 7^8. 

In committal proceedings Magistrate should not allow lengthy cross-exammatton. 
U7 I. C. 773 = 30 Cr. L. ). 845=1929 Sind 137 = 23 S. L. R. 340. 

Protracted cross-examination with irrelevant questions must he deprecated. 1932 P- 
C. 69=136 L C. 102=62 M. L.J.457. 


Further-. Ss, 256-257, Cr. P. C. 

Accused has right to cross-examine witnesses for the prosecution .after charge. 4 3f. 
130, 24 Cr. L. J, 371, 27 C. 370, 2 Bom- L. R. 542, 20 1. C. 212. 

If the witnesses have been allowed to depart on the representation of the accused, it 
IS m the discretion of the Court to summon them under S. 257, 43 M. 41 1. 
Omission on the part of the Magistrate to ask the accused, whether he 
recall any witness for cross-examination will invalidate the conviction and invo r 
retml of the case. 11 P. R. 1914 Cr. 


Accused has no right of further cross exaimoalion after charge is framed byt:e 
Committing Magistrate. 32 Cr- L. J. S49=1932 A. 434—132 I. C. 47. 

Accused should be given opportomty to cross-examine witnessc'-- through Pleader, 
is Ignorant and the case is complicated- 31 1. C. 642. 

The accused m a warrant case has got three opportunities 

prosecution witnesses, vir., under S- 252. S- 256 and S. 257, and m the 
unless the Magistrate decides that the application for cross-evamimition ly levm 
46 M. 449 (463). 43 M. 411, 53 B. 578, 32 M. 218. 

Where the applic-ation under S- 257 was rejected and accused cited a 
ness .as a defence witness- Held, be was a prosecution witness .nnrt the acc 
h.id the right to cross-examine b»m. 28 C. 594, 1922 M. 32. 

Where accused obtained process for the attendance of a witness hat 
declined to examine him and the Court examined him under S. 540, the accu 



vini(rlioi}—{cou!ii.) 

tlir rifilit of crn«5-eTnmin.ition. C. 387. 

I{rfii*inc a'fj'nirnm'*il •sT tint thf acciKPd nil)* cros« p^.iiiiinr tlic prosecution wit* 
npssps. vitntps irnl. 53 H. 578^1929 R 309- 1930 Cr. C. 130. 

10. WliTP pr.'se.'iitton mtnes.rs liivc come from a K.»lirc State and it t\oiiIcl l>e difficult to 

'“rurp tlinr attrndancp ncain, it is an excellent mxon for .nslvinc tlie accused forthsi illi 
svlirtlicr they i\ i<h to cross.rxamine any one of them. 1926 L. 434 — 27 Cr. I.. J. 720. 

11. 1‘lie s^nrd "recaU ” in S. 256 does not mean resummon. Magistrate after framing a 
charge can asV the defence counsel after recording reasons to further cross- 
examine the prosecution witnesses then and there. 1930 A. 495 = 31 Cr. L. J. 764. 

12. Cven if a warrant case is (rie.f summarilv lae pros'isions of S. 256 applj*. 1930 Sind 

146= 124 I. C. 370 = 31 Cr. L. 1.683=1030 Cr. C. 529. 

13. A person proceeded against under S. 1 10. Cr. I*. C. has no right to further cross- 
examine the prosecution oi ilnesscs under S. 256. S L. 265 = 1 927 L. 470. 

14. Under S. 256 an accused Ins an absolute right to recall witnesses for cross examina- 
tion at the expense of prosecution. 59 I. C. 416 = 22 Cr. L. J. 112, 1929 L. 23 = 117 
I. C. 667 = 30 Cr. L. J. 814. 

15. Where a witness for the prosecution is cross examined before charge and leaves for 
Ungland and after charge accused requires him for further cross-examination, the 
Magistrate may act under the provisions of S. 33, lividence Act. 1927 R 248 = 
104 I. C. 637 = 23 Cr. L. J. 861. 

16. If after charge a warrant case (S. 323, 1. 1*. C. ) is treated as summons case (S. 352, 
1. r. C.) the accused has still the right to further cross-examine the prosecution 
witnesses. 1923 L. 294 = 107 I. C. 235 = 29 Cr. L. J. 235. 

17. Failure to cross-examine one of the witnesses under S. 256, Cr. P. C., who had been 
present does not vitiate the trial. 52 M. 355=1929 M. 201 =30 Cr. L. J 903, 

18. The evidence of witness not recalled by prosecution when required by accused for 
cross-examination cannot be used to support the charge. 3 P. W. R. 1911 Lr. 

19. Non-compliance with tlie provisions of S. 236 is a mere irregularitv curable under S. 
537, Cr. P. C. 1932 0. 242=137 1. C. 684 = 33 Cr. L. J. 506. 

20. In a summary trial of a wa'rrant c.ase no charge is framed and therefore further 
cross-examination cannot be claimed .ns of right. 1932 O. 242. 

21. A Magistrate has large discretion under S. 257. When accused clearlj explains that 
his Vakil IS ill and wants adjournment and if the witnesses are subsequently present 
there IS no reason for nut letting them to be cross-examined. 1930 M. 632=124 I. C. 
606 = 31 Cr. L. J. 720 = 3 M. Cr. C. 208. 

22. If after charge <Jc moi’o trial is held, the accused cannot summon prosecution witness- 
es for further cross-examination 1935 M. 258. 

23. Accused refused to cross-examine prosecution witnesses but subsequently requested 
to recall them. Held, that Magistrate refusing to call them is justified. 1936 L. 
914, 32 Cr. L. J. 1202= 1931 L. 186=134 I. C. *80 Diss. from. 

24. Prosecution witnesses were summoned for cross-examination after charge. Accused 
were represented by counsels, one of the lawjers led the cross-examination and 
others helped him. Held, that if no question is asked by one of the accused, the 
inference is that he did not want to do so. 1935 A, 627= 1935 A. L. J. 666. 

25. Accused should be given sufficient time to engage Pleader to cross-examine the 
witnesses. 47 A. 147, 17 Cr. L. J. 278, 16 Cr, L. J. 334—786. 

26. Accused can cross-examine witnesses in anj order he chooses. 1633 C. 189 = 34 Cr. 

L. J. 347. 

27. Accused cannot waive his right by a statement before charge. 5 P. 110=1926 P. 
214, 6 C. W. N, 424, 43 M. 411 = 1920 M. 201. 

28. Ss. 256 — 257, Cr. P. C. apply to summary trials, although no formal charge is drawn 

up. 1920 C. 769, 50 M. 740, 1920 P. 492, 1930 S. 146. Co»7. 1926 B, 226 and 1932 
O. 242. 
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1 7. Inadmissible evidence in — . 


1 . 

•2. 

18, 

1 . 


Admission in oross-eMmjnntion that ncomsd I,„s Iwd bad character is wa<imiss,ble. 


Hearsay evidence m cross-examination is inadmissIbJe 
credibility of the -witness examined. 16 C. 210 
Incomplete — . 


except when it touches the 


Deposition before the Committing ^lagistrate may on appeal be looked into b\ the 
= 12 1 c cross-examination in tJjc Sessions Court is not full. 


2. Where the cross-examination of prosecution witness is perfunctory owing to the 
inaptitute of the counsel and facts were not fully ascertained retrial should he 
ordered. 1924 C. 257=^81 I. C. 353?=25 Cr. L. J. 817=28 C. W- N, 170. 

19. In Re-examination. 


1, Where a witness unexpectedly turns' hostile in cross-examination, the court can 
permit the party producing the witness to challenge by way of cross-examination the 
veracity of the witness. 42 C. 957, 6 C. W. N. 513. 


2. Where prosecution tenders a witness as being ‘Svon over** without examining him. 
the prosecution is not entitled to cross-examine the witness after he 1ms been cross- 
examined by defence, 1928 P. 203=7 P. 55. 

20. Of accused. Sac Examination of accused — 10. 

21. Of Court witness. 5cc Court witness — 2. 

22. Of Hostile witness. See Hostile witness— 7 . 

23. Of prosecution witnesses called as defence witnesses. 

1. 'Magistrate refusing to resummon prosecution witnesses for cross-exaiuinntion, the 
accused cited them as defence witnesses. Held, that accused had right to cross- 
examine them, as it did not change their character. 2S C. 594, 1 C. . iN* 
1922 M. W. N. 120. 

2. A witness mentioned by prosecution but not examined must still be re^rded for all 
practical purposes as prosecution witness, e^'cn if ex.xmined by the defence. 

P. E. R, 1910. 

3. If the accused did not cross-examine the witnesses ns he could not get coju'es of 
statements, and cited them as defence witnesses, the Court cannot refuse to rec, 

them. 1931 L. 185=134 I. C. 580 = 32 Cr. L. J. 20>. 

4. Prosecution witne??, if present, c.xn be allowed to be cross-examined at defence stage. 
1932 N. 137 (1)=33 Cr. E. J. 940=140 I. C. 117. 

24. Of witnesses not examined in chief. 

1. The ordinary pmctice in courts is that where the witness fer the 
examined by the Crown, he is placed in the witness box, m ^^der that the e 
tn.ay have an opportunity of cross-examining him. 5 C. ol4, J+ > - 
14 C. 245. 

2. There is no pro> ision .an.alogous to Knghsh practice entitling a prisoner, 
of right to b.are a witness for prosecution who is not called, pnt into the 
for cross-examination. H C. 245, 14 A. 521. 


25. Of witnesses withdrawn from box and made accused. 

Where the witness who gave evidence a?.»inst accused wts withdrawn >(,i; 

and made accused the appelfant should beacTintte-i oi the ,nV, r 35'i- 

nit Cf 05 s-ex mine him, as be -wxs wiih-lrxwn from the witness ct. 


26 Opportunity for preparing — . 

J. II the witness is not named under S. 252 ( 2), Cr. 1’. C-, and > 

accused all cf a sudden, suTicient opportunity shrold ^ ' ' 

prepcjfr Ins cTOss-exammatioo. Il liom. ft- 1153.4I - iff M' ^ 

J- The Cemt should inform the pirues of the name of Coun 

wish a T-en rofl'T-ir-l «!i»aiopp''rrta-*Mtyof preparing cr-^s* evamits«.io«T- 
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-1929 Lah. 120 = 122 I. C. 95 = 31 P. L. R. 39. 

27. Refusal to allow question in — Record of. 

Wiiere a question is disallowed, the record should show what the question asked ^as 
and why it was disallowed. 55 I. C. 593=21 Cr. L. J. 321, 17 Cr. L. J. 500. 

28. Reserving or postponing. 

1. If the application for postponement of cross-examination is reasonable one under the 
circumstances, the Judge should allow cross-examination to be reserved. 41 C. 299. 

2. In summons cases, cross-e.xamination cannot be postponed or reserved. 3 

P. L. T. 347. 

3. There is no law for postponing cross-examination. 2 Weir 3SI. 

4. It IS not a convenient procedure to allow cross-examination to be reserved until after 
the examination-in-chief of all the wi nesses has been finished, 10 A. L. J. 144. 

29. Right of— before charge. See — 4. 

1. Accused has a right to cross examine prosecution witness before charge. 1935 N’. 8 

=36 Cr. L. J. 576. 1923 C. 127=50 C. 939. 1925 N. 44 = 26 Cr. L. J. 971, 1920 M. 
201=43 M. 411, 1923 M. 609 = 46 M. 449 Pel. on., 1929 C. 822=125 I. C. 281 and 
8 C. W. N. 838 Dist., 1935 Smd 13 = 36 Cr. L. J. 581. 

2. If the witnesses examined by the Committing Magistrate are not examined before 
Sessions Judge, the accused is entitled to hare them put in the witness box for 
cross-examination. 27 C. W. N. 820=1923 C.717=25 Cr. L. J. 190. 

3. Accused has right to cross examine a witness called by the opposite p.arty although 
the party calling him has declined to put a single question, 15 W. R. 34 Cr. 

.4. If the accused reserved his cross examination and then the trial was converted into 
ccmnnltal inquiry, he has the right to have the witness called for cross-examination. 
19 A. L. J. 463. 

30. Stoppingef— 

Sessions Judge IS not justified in stopping cross ex.amination of a mtness and turning 
him out of Court, because in his Opinion witness is not speaking the truth. 1900 
W. N. 149. 

3 1 . Suggestions by Pleader. 

Suggestions bv counsel do not amount to evidence unless the\ .iro partly or wholly 
accepted b\ the witness for the prosecution. 1932 C. 375 33 ('r. 1,. J. 725. 

32. Tending a witness for — 

1. Where a witness was examined b> the Coinmitlmg Magistrate and was tendered for 
crnss-exaniination and his evidence before the Committing Mngistr.ite was marked 
as Rxhibit, the procedure is illegal. 30 I. C. 43'i= K> Cr. J. 615. 

2 I’rosecution IS not bound to tender a witness for cross-e-xammation. it <hnul<t only 
make a witness appear in Court, so that the .accused ma> call him or not as he likes. 
14 C. 245. 

3. The Prosecution need not examine a witness, who. It lias reason to t.elie\e will ret 
spe.ak the truth but sliould tender him for cross examination. If the defence omits 
to claim the prn dege of cross-examining hini.it c.innot male capital rf the f.irt 
that thc«e witnesses were not cross-examined. 1930 C. 134“31 Cr. I.. J. 9J(“. 

4. Witness examined by the Coaimitting Magistrate and given up hv the PuMir Pro- 
secutor .as untruthful should be tendered /or cross-cxam/natim. 7 ‘J<y. 

5. If the defence reserved the cross-examination of a witness for the Seis n' x tri il. j' 
Public Prosecutor mu<t tender him for cross-examination. If he deehres, tl e Coi,rt 
ought to call the witness II Pom. I- It. 1162~ 10 Cr. I.. J. 53S. 

C. If a prosecutm witness examined in C-ommitline M.sgi«*rate’s C*c-jfi •# not rximlred 
in Sessions Court, the Judge can draw an inference acairst ll.e a-cusej r- f lap 
him as Court witness, I'ut he cannrt coirrcl the Crown either to ex:” ire such 
witness Of to tender him for cross exan.irution. 1935 S. (.0 *» 1035 



358 
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" .eadered 

n6^32 C^ l” i ^63 »’>' tlif! defence. 1923 P. 

33. Undefended accused. Scc^’J, 

no concerning defence version. 

crosi-cx.'iminc proiccution wiine's^cs roncerning defence 
*• *0 conclude that it is an after-lliought and the defence 

evidence is a concocted one. 1935 K. 353. 

i!r*^ ccfl'tjn evidence has not been tested by cross-etaminalion does not 

f its ProKitive \'<{liic. 48 M. 1, 1919 L, 8t0, H Cr. 

UCr.L.J. 1+5, 1925 O. 726=26 Cr. L. J. 1236, 1923 
P. 53, 1932 O. 298 = 3+ Cr. L.J. 53. +1 C. 299. 

35. When witness cannot be found or is dead. Ss. 33 and I5S, Evidence Act. 

1. fn order that previous statement should he admissible, there must have been right 
and opportunity to cross-examine. 21 W. R. 12, 2+ H. 18, 8 A. 672. 


be circumstances when accused has aright but no opportunity, e.i, 
where witness is at a great <hsi.ancc and accused is too poor to enc.nge a counsel. 
19 Bom. 749 (757). 

3. It IS not nccessar}* that accused should exercise his right. 20 \V. R. 69. 

4. If the cross-examination of a witness is reserved by .a Magistrate during comnutta 
proceedings of his oa*n accord, that deposition is inadmissible in evidence at the tria 
m the Court of Session. 1930 Lah. 54*^31 Cr. L.J. 121 = 120 I. C. 524. 


5. In a warrant case until the stage of S. 256 is reached, accused has no right to cross- 
examine and consequently the evidence of a witness given before framing of the 
charge is not admissible under S. 33. 1929 C. 822 Cont. 1935 N. 8. 


6. A witness was examined by the prosecution but not cross-examined. After charge 
he was too til to be subjected to cross-examination. Held, that hts statement 
admissible, but the weight to be attached to such statement depends upon the 
circumstances of each case. 1929 L. 840=118 I. C. 647=30 Cr. L. J. 951. 

7. Copy of statement in one case is inadmissible to prove loss of property in anotbrr 

case. 4 L. L. J. 418. T 

8. The provisions of S. 33 .are not affected bv S. 350. Cr. P. C. 1927 Lah. 332=101 !• 
C. 483=28 Cr. L J. 451=8 L. 570. 

9. Slere opportunity to cross-examine is not sufficient, there must be right as well, o- 
A. 1 = 1930 P.C. 79. 

10. Examination of a doctor is not essential before evidence can be admitted under S. 33, 
if the witness is ill. 103 I. C. 846= 1927 Cal. 679. 

11. Opportunity to cross-examine does not imply that the actual presence of the cross 
examining party or his agent before the Court is necessary. 10 Bom. 749. 

12. Where a commission was returned before a witness was fully cross-examined, it nas 
held to be inadmissible, 5 C, W. N. 230. 

13. When a witness is going to England and accused requires him 

Court can examine him under S. 33, Evidence Act. 1927 R. 248 — 28 Cr. X-. J- 

14. The statement of a Police Officer that witness could not be found is insudic/en 
41 C. 601. 

15. A witness who had died and whom the accused had an opportunity to cross-evam 

in the previous trial is admissible In de itovo tnal. 1932 AI. S59. ^ 

36. Accused has right to cross-examine Prosecution wilness before charge. 
such witness cannot be found for farther cross-e.vamination, his 
used under S. 33, Evidence Act. 1935 N. 8=154 I. C. 369=36 Cr, L.J. 576. 

17. A witness proved a horoscope in the lower Court but did not appear in 

Conn, though summoned. Held, that bis deposition could not be tran 
the Sessions file. 3934 C. 766. 
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18. A witness from Cilcutt.-x v-as fully cross-examined before and after charge. His 

despositions could he read as evtdence when the case was tried dc novo, as his 
being summoned would involve expense and delay. 1935 R. 484. 

19. Where the testimony of a witness remains unfinished due to his death, sickness, 
etc., it may not be rejected. But if it is not substantially complete it must be 
rejected. 1933 L. 561=34 Cr. J. 735. 

20. Where a statement is admitted under S. 33, Evidence Act, all statements may be 

proved under S. 158, Evidence Act, either to contradict or corroborate it. 1926 L 
122=26 Cr. L. J. 1425, 1930 L. 409. 

CROWD. 

1. Collecting of — . See Public Nuisance — 8. 

2. Expression of feeling of — . S. 32 (8), Evidence Act. 

Expression of feeling or impression of crowd is admissible. 23 W. R. 35 Cr. 

CULPABLE HOMICIDE (NOT AMOUNTING TO MURDER). S. 304, I. P. C. 

1. Applicability of first part of S. 304. 

1. The first part of S. 304 applies where there is a guilty intention. The second part 
applies when there IS no guilty intention but there is a guiltv knowledge. 1931 
C. 345=130 I. C. 884 = 58 C. 1138 = 32 Cr. L. J. 598=58 C. 1138. 

2. If there IS no intention to commit murder, c.ase falls under S. 304, part 2. 193”^ L 
372=137 I. C. 239 = 33 Cr. L. J. 445=33 P. L. R.-474. 

2. Applicability of S. 34 and charge. 

1. S. 34, I. P. C., which IS based on common intention cannot possibly be used with 
the second part of S. 304, which expressly excludes intention. 1925 C. 913=86 1 
C. 475=26 Cr. L. J. 827 CoiU. 1927 C. 324=100 I. C. 718=28 Cr. L. J, 334. 

2. Two accused had the common intention of beating the party of which deceased was 
a member. The death was caused by a blow in the beating. Held, that both the 
accused were guilty under S. 304 and S. 34, I. P. C., and were sentenced to 2 years’ 
R. I. and Rs, 150 fine. 1935 A 504=154 1. C. 628, 1933 A. 528=55 A. 607 = 34 Cr. 
L. J. 1234 Rel. on., 40 A 686 Ref., 40 .A. 103 overruled. 

3. If accused is not misled in defence be can he convicted under S. 34 although not 
charged. 1933 L. 313 = 34 Cr L. J. 724. 49 B. 84. 

4. Conviction under S, 304 (2) or m the alternative under S. 325 is not proper 
1933 L, 865. 

5. Accused must be given clear notice of the part of S. 304, I. P. C., under which he 
is charged. 1935 Sind 23 = 154 1 C. 138 = 36 Cr. L. J. 504. 

3. Burden of proof. 

1. Accused professed to be able to render a person immune from the efiect of snake 

bite by tatooing him. He tatooted a number of villagers and allowed a poisonous 
snake to bite one of them, who died. Held, that the burden of proving that accused 
was justified m believing, was on him, otherwise he was guilty under S. 304 60 1 

C. 843. 

2. Eight men, none of whom carried lathis attacked and beat a man to death by break- 

_ ing his ribs, the oiMis is on the prosecution to prove that the common intention 

was to break the ribs. The persons who sat on the body and put pressure on the 
r bs are guilty under S. 304 — 149 and the rest under S. 323 — 149. 19^ \ 575 = 
118 I. C. 369 = 30 Cr. L. J. 903. 

3. Where accused caused death by a lathi blow fracturing skull, the burden is on him 
to prove that it was removed from the categorv of murder by one of the exceptions 
52 I. C. 224, 11 Cr. L. J. 345, 1930 0. 408, 25 Cr. L. J. 1005. 53 I. C. 495 Sec 
1933 L. 1055, 1933 R. 142. 

4. Death by abstaining from giving nourishment to child. 

Accused causing death of a child by purposely abstaining from giving it any nourishment 
is guilty under S. 304. 18 P. R. 1870 Cr, 
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5. Death by beating. 


3. Accused killing his wife by single blow is guilty under S. 304. 5 P. R. 1893. 

■““nan, who had been enticed awav lay in mil for 
the offender and heat him -Kith sticks on the back and chest and he died. Held, h: 
was guilty under S. 304. 10 P, R, 1890 Cr. 


Accused assaulted a thief and gare him blows bearing I+l marks on his body and 
seceral of his ribs were broken and he died. Held, he was guilty under S. 304. 5 
N. W. P. 235. 


4. S. 304 (2) is applicable, ■when death is caused bv chltavi blow on the heod ii 
sudden quarrel. 3 P. L. R. 1914. 


5. Where the accused caused the death of a man by an Unmerciful h&ni'wg njostJy on 
the legs and arms but no bones were broken and not single one of the injuties 
individually amounted to more than simple hurt/ the accused was guiltv under 
S. 304. 2 Lah. C. 1J2. • ' 


6. Accused hit his brother s wdfe with a tuoosal and dragged her inside the house. 
Since then she was not seen. Held, he was not guilty under S. 304 but S. 323 onh. 
92 I. C. 451 « 26 P. L. R. 642= 27 Cr. L. J. 275. 

7. Where accused struck two latht blows one severe and the other slight on the head 
of a person which caused his death, it IS safer to convict him under S. 326 than 
under S. 304. 1929 L. 37=115 I. C. 66 = 30 Cr. L.J. 378. 

8. Deceased spilt some oil and her mother-m-law gave herbeating. There w.as no 
evidence showing intention or knowledge of likelihood of causing death. Shena< 
not guilty under S. 304 but S. 323 only. 26 Cr. L. J. 470=1925 A. 126. 

9. Accused broke into a house at night and in order to evade arrest, struck wHdlj' ''ith 
dangerous weapon and caused the death oi a person. Held, he was guilt) tinder 
S. 304. 12 P. R. 19nCr. 

10. Accused struck three blows with a //r//i>, fracturing arms and ?eg<, to .1 persM nbo 

died of gangerene supervening. Held, he was either under S. 304 or rf-?- 

42 A. 302 See 1923 Oudh 97= 24 Cr. L. J. 513. 

11. Accused causing the death by fracturing leg'? and other minor miiirie.'v guih> 

under S. 304, 10 L. 477 = 1929 L. 157=113 I. C. 333 = 30 Cr. L. J. HI. 

12. Accused a girl of fifteen years ga\e ablorv toancther sm.*!!! girl uho'^e uncle 

a Jaihi blow on the liead of the elder girl and caused her death. Held, he aas giu y 
under S. 304. 6 P, 038=1928 P. 169. 


13, Accused m order to chastise the owners of cattle uhtch c.au'ed damage, 


Accused m order to cnasuse me owners oi v..u v.. ‘ ^ i 

blows with lofhis, one of which bit the temple and kilfcd the dece.n?ed, the 
is guilty under S. 323. 1925 Oudh 482= 26 Cr. L. J. 1160. 


Accused inflicted four wounds, none of which was on the \ ital 
died of sceptic poisoning after 15 days, held, that he n.as guilty under . 
R. 212 = 77 I. C. 889 = 25 Cr. L. J. 489. 




riccuseo gave nis wciik, iiihi whu - .„,i (.* 

a diy well 33 feet deep. Held, his conviction under S. 304 ^ 

hrift* h/^n under S. 302. 2923 A. 545'—81 J. • 


should have been convicted under S. 303. 2923 A. 545 — 81 . 

Cr. L, J. 7u3. . , V, ite 

16. Accused hit the deceased on the temple with /n/Ai .and caused his teat , 
guilty under S. 304. -6 Cr. L.J. 1260 = 2925 Oudh 482. _ . . 

17 Accused struck the deceased with .a on the I”?.* ' 

cuilty under S. 304. 1925 L. 111=81 2. C, 143-2a Cr. L. J. 655. 


guilty ur.uct J. ^<rr. 4.. x.. .. — 

Deceased was taking cattle of accused to impound them when the J* f,* 

^ .V tL I... hm. with lafhtt and he 


3 release them. On refusal he belaboured hmi with M/W* anc. fie d;e'J a/r 

Hehadanmlaruedheart. ffehf. arcu-.| *as guilty un.ef b.3.5. I. i ' 


»k,ss. He had an enlarged heart, ffehf. arec^<l »2S euiJty vMff 
W:Oudh279»9O.W.K.655=H0I.C.7H.-34Cr.L./. '9- 
\cvuscvi care beatm,; to Hs old ir-otler ard J-fcted her. He was gf.! .y eo- 


\ccuscvi gave beati.*:,; to b 
3C4. 7 .'!, H. C. U. 119. 
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20. Accused assaulted a thief so srerely that he died, one hundred .and forty-one marks 

were found on the body. Held, he was guilty under S. 304-. 5 N*. W. P. H. 

C. K. 235. 

21. Where the common intention of the assailant was fo cause grievous hurt and there 

was only one serious blow on the head, the case fell under S. 304(2). 1935 L. 80. 

22. Deceased was attacked by four men. It was not known ^ hose blow n-as fatal. All 

are guilty under S. 304. 1934 A. 739, 35 A. 560, 40 A. 6S6 foil. 40 A. 103 not foil. 

23. Unpremeditated joint attack with sticks falls under S. 304. The death cinnot he 
imputed to accused collectively. 193b X. 103 = 37 Cr. L. J. 607, 35 .\. 506 and 
1923 A. 88 Diss. 

6. Death by blows on arms and legs and not on vital parts. 

1. Where accused caused the death of a person by unmerciful beating mostly on the 
legs and arms and no bone was broken and none of the injuries individually was 
more than a simple hurt, he was guilty under S. 3C4. 2 Lah. C. 112. 

2. Accused pave thrashing to the deceased, fractured his legs and inflicted other minor 

injuries, he was guilt\ under S. 304. 10 L. 477 = 1929 L. 157=30 Cr.L.J.141 

= 113 I. C. 333. 

3. Accused inflicted four wounds none of which was on vital p.irts of the bod> and the 
deceased died Qw ing to sceptic poisoning 15 da^s after occurrence he w.is guilty 
under S. 304- 77 !. C. 889 = 25 Cr. L. J. 489=1924 R. 212. 

4. If the assault IS unpremeditated and blows are not aimed at vital part of the I'ody, 
the accused is guilty under S. 304, Part 2. 1934 !>. 332. 

5. If death IS caused in affraj and no prie\ous wound on the vital part of the l»>ly Is 
caused, ofTence falls under S. 304, Part 2. 1934 1.. 341 « 151 I. C. 440. 

6. In a merciless beating with hands and fists when l»one IS broken, conviction should 
be uuderS. 304 (2). 1933 L. 883 = 35 Cr. U. J. 65. 

7. Death by blows on head. 

1. Where accused ‘truck two /iif/ii blows, one -cvere .and th'‘ other ‘lichl, on the head 

of a person, it is safer to convict him under b 325 r.atliet tliaii .'bt, L. 37 

“115 1 C. bf)-= 30 Cr 1.. J. i:K 

2 . In most instances w 1 cn a Mow i» given wnli a on Hif I ^ul tlie vrrus<* 1 must 

know that t>ui h a blow IS hkeh t.» cauve de.-»th Rut when tlie bhu* ivnotavrry 
violent one .and kkull is not frac ii ml .ai.d the iversoT 1 IS d'“ i.i ittrndtte 

hospital and w, ilk about fiT two davs Hic Kcu'cd woild I*- gu Itv r-itrrS. 325 
and not under S 3(H l(i') I. C 44i'*"_'' < r 1. • 2^ 

3. A gill of 1 5 vc.Tis f.av e a blow tr> anotf.ri Mjng girl wlufsc wn<-!e t.itje s'- 1 »!> 

gavea/.Tr/;i blow on the br.ad cf the rld»r nil and rat ‘»-iS hrr c* ivth Mr". 1 • 

wws guilts under S. 304. 7 I’ <,4“ ■ I’'.’" T (> I J 17 Ii 433 

-9 P. 1. T. 

4 . Wheie the .accused pave Miws on the hrrj. enm -g fta-Ti. re r it!) a v, k 

t>2 tolas .and measuring 2a inches n length »*••• a-,u‘<-l rn g.j ’t» l*. '» r S 
5h'. hl7' Cr. I. J 4'J7«10M C 215 l'<2' K M 

5. \Vl ere three jirr'-T.s attacl ed a fourth wiiti LiH tf. It e I’ov. » Iv “g dur. ted attt- 
be.-»d. knowledge that tt-ev rrrr hkeh to r».,w dea**: i ui: l«- {tr---...' 

b21‘-7 L. !.. J. 5 24 ".'. I* 1.. R :vz 27 Cr I. J 2*. 

(. Wh.en It i‘ net cm.aia w I -ch of tl r two .-'VUN.-J '-•of fital I'-r - • }^i*, 

l»itb are guillv under S. 525. 57 1’ Iv 1. I. ] 

U 1.. j. 517. 7 I- 1. J. 44 Sfi 52 M J47--IS.2*'! *4. !•.’*'! V. l*!-^ 
lU. 1. C 155 -5TCr 1. J. '.2', 

7. <>w .rg to « <:i.aiirl arvu-*-d fi\r dex *Kww’i a- if a »‘r.' i* k f~. r'^ 

bead, IlrJ k 1 e w as g.i’tr under >. 2 -4 41 I’. 2". 

h- Sev-rn pers ar' dr! Ltta.'l ed t‘ - **.• ‘ t >2'.-' t. 

1 ii r-'^v. t.-g sn* 5 f J,-!*. , vrTe(. *r 

under S. .‘.‘4 ard un'rr h, 525 T: v t-.l t «x* .4 , , 5 » » -! 

i. C- N >-5- Cr. I., i, *7', :>2;<»jd^i55 -5 Ci. !_ .1 1 145. I,;** < t.A 1*- 
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-33 Cr. L. J. 561, 1935 Oudh 52=36 Cr. U }. 26S, 1931 C. 261-32 Cr. L. J. 187 
nnd 1929 L. 157= 10 L. 477 Ref. and discussed. 

9. Death -w.-as caused by frnctnrc of sVull. Assault was not deliberate but due to pro- 
vocation, accused is guilty under S. 304 (1). 3934 L. 345. 

8. Death by dysentery and septicaemia. 

Accused fired at point blank range and wounded a man on the thigh. The injuiy Tvas 
not fatal but he died of u*ound getting sceptic and dysentery supervening. The 
accused v.as guilty under S. 326, 120 I. C. 183=1929 Lah. 433=31 Cr. L. j.44. 

9. Death by emasculation. 

Where a man of full age submitted himself to emasculation performed neither by a 
skilful hand, nor in the least d.ingerous way, the persons performing it are guilty 
under S. 304, when he died. (1866) 5 W. R, 7 Cr. 

1 0. Death by exorcising evil spirit or sorcery. ^ 

1. Where the accused, in exercising the spirit of a girl, whom they believed to be 
possessed, subjected her to a beating which resulted m her death, he was guilty under 
S. 304. 30 L. 555 * 1923 Lah. 917, 44 L C. 679. 

2. Where the injuries caused to the girl, in exorcising (he spirit, were not severe, the 
accused were acquitted. (1895) Unrep. Cr. C. 785. 

3. Accused deliberately murdered his wife under the belief that she was haunted 
by evil spirits or that if he murdered bfV, the spirits would leave her. Held, he Tias 
guilty of murder. 3 P. L. W. 356. 

4. Accused murdered a person believing her to be a witch and under the belief that by 
so doing he w'ould be helotng the recovery of his wife nnd children, whoseJUncss he 
attributed to the deceased. Held, he was guilty of murder. 1 P. L. T. 252. 

5. Accused threw his child to crocodiles under the belief tb.at they would return it 
unharmed and it would lead a charmed life, but it was devoured by them. Held, he 
was guilty under S. 304. 25 C. W. N. 676. 

6. Accused giving kicks to drive away evil spirit and causing death is guilty tinder 
S. 304 (2). 1928 L. 917 = 114 L C. 438*30 Cr. L. J. 299. 

7. -Abetment to murder by sorcery or other impossible means is unknown to Penal lair. 

10 B. H. C. R. (Cr. C.) 75. 

8. Devil dancers branded wife with the consent of husband to exorcise evil, nith hot 
ladle which resulted in her death. They were guilty under S. 326 and not un 
S. 304-A. 1935 A. 282=36 Cr. L. J. 346. 

11. Death by fire. 

1. Accused struck a man on the head and believing him to be dead, set fire to 
wiih a view to remove all evidence of crime and it was found that blow only s ^ 
him .and he died of burning, he was gudtv of attempt to murder. 15 Bom. i > 

Cr. L. J. 703=1923 .A. 545, 32 Cr. L, I. 483. 

2. Where the accused were not likely to know that the deceased or any one was 
a chaupalto which they set fire in a riot, a convinctioo under S. 304 was ^ 

1924 A. 781 = 82 I. C. 54 = 25 Cr. L. J. 1190, 

12. Death by firing or shooting. 

1. The accused who was fufi drunk, fired at the deceased at point 

c.'iused a wound on the thigh. The injury was not fatal but died ^fter j 
after the wound became sceptic and dysentery supervening. Held, he 
under S. 426 only. 1929 L. 433 = 120 I. C 183 = 31 Cr. L.J. 44 = 11 L. L. ).-»'»• 

2. Injuries caused were not the direct cause of death. Deceased died of ganjef 
Accused guilty under Explanatum to S. 299, I. P. C. 1936 H. 526. 

3. Accused fired towards ground in direction where none v.-as standing ^ 

of scaring pursuers, one of the poison rebounded and struck a person, e , 
ineifher guilty under S. 324 nor S. 327. 1933 Oedh 269. 

13. Death by gangerene Supervening. See \Vound--I5. 

I. V'-tvi-rJ struck three blows with a fal/w, fracturing arms and legs of a person *• 
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rf cmcrrrn'* s’jp''rvfninc. HeM. !|].nt lie na« Ciiilly eiihcr under S. 304 or 
S. 315. ^2A.3n:. .Vrr iy:3 OiHh 9/“34 Cr. I,. J. 513. 

Z. Am:*"! hit .1 mm mill oi Irft .nrm cuKinc cTnpiiind fricture. Peith w.t» due 
tn He is guiltx under S. 326, and one sear's imprisonment nas siifTicicnt. 

P.u, I,. «:33. 

1 4. Death by hanflinf; {strangulation). See llanpinir, Str.tniriilatinn. 

.\r<ru»rd ‘iriirl. his wife a Mow on her head niih a ploiicli-share, nlitcli rendered her un- 
consjrious and I'^Iicnnp her to l»e dead, handed her on a beam by a rope .and tlierehy 
enu^ni her dcsih, in order to civc a colour of suicide. Held, he was puilty under 
S. 335 onh. 17 A. I-. J. 56. 19 C. \V. N. 12;9. 2S Cr. L. J. 401. 1923 Oudh 36. 
See 4S 1\ W. H. 1915. 

(5. Death by iron shod stick. 

1. Omne to a quarrel accii'rd struck the deceased uillt .an iron shod stick on tlic head, 
lie was puiU> under S. 304. 41 Horn. 27. 

2. There ^\as altcrc.ation repardmp hranches .and learcs lopped ofT. Tree belonped to 
the accused, s\ho hit deceased nith iron tiound stick. Held, two years' sentence 
under S. 304 (1) was proper. 1933 L. 1052= 147 1. C. 681. 

16. Death by inserting rod in the rectum. See Rectum. 

A Superintendent of Jail, on prave .and sudden provocation, put .a rod in the rectum of a 
prisoner and caused his death. Held, he t\.as puilta under S. 304 (2). 1932 L. 199 
«33 Cr. L. J, 365=136 1, C. 

] 7. Death by kicks. 

1. Accused assaulted his wife and pare her kicks, blons .and sl.aps. The kicks were 
piren below the n.ami. She Iwcame unconscious and behevinp her dead, he hanged 
her to pire a colour of suickIc. Held, he was guilty under S. 325. 18 C. W. N. 
1279,42 51.574. 

2. Hrery body knows that the ahdomcn IS a most dclic.ate and vulnerable part of tlie 
human Ixxly .and if a man kicks the alxiomen uith such a \ioIence ns to rupture the 
spleen tt Inch n-as noTtnn! and enures the fracture of two ribs, he is guilty under 
S. 304. 1926 L. 313 = 96 I. C. 641 = 27 Cr. U J. ‘.*77, 14 Rom. L. R. 1887. 

3. Accused gave b^o^\8 and kicks to dri\e .aua\ an evil spirit and thereby caused the 

death of a person. Held, he nas guilty under S. 304 ( 2). 1028 L. 917=1141. C. 

438 = 30 Cr. L. J. 299. 

4. A man s\ho kicks .a prostrate woman on the side must be credited with the know ledge 

that he is likely thereby to cause her death and is guilts under S 304. 192+ M. 41 

-73 1. C, 961 = 24 Cr. L.J. 721, 

5. Kicking a girl of tender years with such force as to produce rupture of abdomen and 
causing death is an offence under S. 304. 4 C. 764, 

6. Accused killed his motlier bv beating and kicking. Held, he was guilty under S. 30+. 

7 M. H. C. R. 119, 

18. Death by knife. See Wound — H-B. 

Death was caused by knife stabbed in a sudden fight, the ofTence under S. 304 (2) was 
committed. 1925 L. 148 = 82 I. C. 361=25 Cr, L, J. 1289. 

19. Death by Meningitis. Sec Wound — 15. 

When injuries were not sufficient in the ordinary course of nature to cause death, 
and death was due to Meningitis and compression ot bmin but they had no direct 
connection with t.he injuries, the ofTence falls under S. 325 and not under S. 302. 
1934 L. 363=151 I. C. 318, 192S L. 851 not foil. 

20. Death by negligence. See Death by negligence. 

1, Where accused killed a man w ith a club, being at the same time under the belief 
that the object struck was sometliing supernatural, but tlirough terror took no 
steps to satisfy himsalf whether it was a human being. Held, he was guilty under 
S. 304. 1898 A. W. N. 163. 
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2. If one eiTM wounils (o iinotlicr who nrglccH to cure them nnil if lie dite il is ir.ntder 
or jiMi! slaugiitrr nocor/iing lo the circiimetonces. 29 Cr. L j. 345. 

- 15 . 


j <o inc cjrcKm^wncps, 

21. Death by pneumcnia-superveninfi. See Woimd- 


1. Hjc nccuscd fell down after two blows and was taken to Hospital. He left it ^hen 
he r\as prcsrpsint* wcH. A month and a half afternards fjedied of pneumonh. 
Mcdtcal evidence did not show that death was dne to injury. Held, that no 
offence under S, 30t was committed I92f A. 441=81 I. C. 181=25 Cr. L.J.693. 

2. If tt person rccpivcs iojunesand is detameil in hospital andasa result of Iho^e 
injuries pneumonia supervenes and the victim dies, the perpetrators of attack are 
Kuiltyof murder. 1928 L. 851 ==110 I. C. 250=29 Cr.L. J. 678, 7 S. L. R. 
S3, 31 Cr. L. j. 198. 


3. L attacked B uith slick, Le.arnmp that G was cominp to help B, he brought a 
chopper and renened his nti.itrk on H. If n as sent to Hospital where he died of 
sceptic pneumonia. Held, that there being no intention to cause death, he w'as guilty 
under S. 326 onlj. 4 2 M. 547. 

22. Death by push. 


Accused pushed deceased nho fell on the rand lo.a dist.ance of tno c«bjJ.s and a half but 
died of tetanus. He was guilty under S. 323. 1 M. 224. 

23. Death by rape. Sec Rape. 

A bov of 18 had sexual intercourse without her consent uith a well derelopcd girl of 
12yo.irs. There was no ancillary violence but her vagina was ruptured and as a 
result she died of shock. Held, that he was not guilty under S. 304, 1. P. C. 3 F. 
410= 1924 P. 553=26 Cr. L. J.91=83 I. C. 651. 

24. Death by rash driving. See Rash driving. 

1. Accused dro\e his motor car ma rash manner during night, while he was in a 
drunken condition and ran Ins car ag.ninst four persons carrjjng .i bier and Jnjured 
two of them so seriously that they died. Held, he was guilty under Ss. 337-^304, 
1. P. C. 1929 M. W. N. 395. 

' 2. Accused drove his car rashly and in swerving on the wrong side in order to avert a 
collision due to the negligence of the driver of the bullock cart, overturned his car 
and one passenger was killed. Held, be was guilty under S. 304, 1931 .4. 70a* 

133 I. C. 601 = 32 Cf. L. j. 1061. 


25. Death by rupture of spleen. 5<rc Hurt, Grievous Hurt — 7. Spleen — 4. 

In a verbal wrangle accused struck his wife on the left side and as a result of which she 
bled from nose and death was caused by rupture of spleen. He was guilty of grie\ • 
ous hurt only. 3 A. 776. 


26. Death by shock. See Wound — 38. 

1. Where the injuries on the deceased were all simple excepting one but ke 

shock, the accused w ere guilty under S. 304 (2). 1925 L. 549 = 26 Cr. L. J. 

2. A boy of 18 had sexual intercourse with a girl of 12 who was very 

and her vagina was ruptured and she died of shock. Held, that accused 
guilty under S. 304. 3 P. 430*=26 Cr, L. J. 91 = 1924 P. 553. 

3. .\ccused squeezed her husband's testicles but he died of shock, she w.as guilfj 


S. 304. 19 H. 356. 

4. The fatal wound nas a punctured vvound 5 inches deep and death was due 
and heart f.ulure, the accused was guilty under S. 304. 1933 1-. ^ 

Cr. L. J. 724. 


27 . 

1 . 


Death by snake-bite. j 

A snake charmer eshibited in public a venomous snake, whose 
not been extracted and to show bis skill, placed the snake on the head o . P ^ 
who was bitten and died in consequence. Held, he was guilty under . 

351. See 12 W. R. 7 Cr. (1869). 

.\ccused, who professed by tatooiug to render persons immune 
bite, caused a poisonous make to bue the deceased whom he Iwa tatooe' . 
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dieci. Held, lie T\as guilty under S. 304. 11 L. H. H. 56 = 64 I. C. 843. 

28. Death by squeezing testicles. See Testicles. 

1. A woman by squeezing the testicles of her husband reduced them to a pulpy condi- 
tion and he died of shock so inflicted on the nervous system. Held, she was guilty 
under S. 304. 19 M. 356. 

2. Where testicles ere not squeezed hurt owing to injuries to the deceased who had 
unsound bodily condition were not sufficient to endanger life, the offence com- 
mitted w.\s hurt only. 19 Bom. L.. R. 823. 

29. Death by stabbing. See Murder — 43. Wound — 14. 

Where accused stabbed a person with knife in a sudden qu.arrel, lie r\as guilty under 
S. 304, I. P. C. 1925 L. 148=82 I. C. 361 = 25 Cr. L. J. 1289. 

30. Death by strangulation. Sed— 14. Sec Strangulation, Hanging. Murder — ^3. 

1. On a quarrel accused got the deceased down and strangled him to death with his 
hands. Held, he was gmity under S. 304 .and a sentence of 4 years was proper. 

68 P. L. R. 1912. 

2. On a Sudden quarrel over heating dog, accused strangled a person by turban and 
caused his death. Held, he w.as guilty under S. 304 (2). 1931 L. 189=1341. C. 

583 = 32 Cr. L. J. 1205. 

3. Where It IS evident that accused was violent, but if a doubt remains whetlicr so 

far his intention went the deceased's death w-as not accidental, the accused is 
entitled to benefit of doubt. Conviction under S. 302 w-as altered to one under ' 
S. 304. 1933 L. 511. 

31. Death by stuffing doth in the mouth- See Suflbc.ation. 

Accused stuffed a cloth in the deceased’s mouth m order to silence him and not with any 
idea of killing him. Held, they were guilty under S. 304. 1915 M. W. X. 621, 

32. Death by tetanus supervening. 

Accused gave a severe push to the deceased who fell on the road below to a distance 
of two cubits and a half and received .injuries from which tetanus resulted, which 
caused his death on the fifth day. Held, he w.is guilty under S. 323 only. 1 M. 224. 

33. Death by throwing child to crocodiles 

Accused threw his child to crocodiles under the belief that they would return him and 
It would lead a charmed life afterwards, but they devoured him. Held, he w\as 
guilty under S. 304. 33 C. L. J. 179 = 25 C W. N. 676. 

34. Death by throwing stone. See Murder — 42. 

There was no enmity between the accused and the deceased.' There w.as a quarrel over 
a pumpkin and the accused threw’ a lump of lime stone weighing 3 pounds which 
fractured her skull. Held, he was guilty under S. 304. 1925 A. 4 = 81 I. C. 320. 

35. Death by unskilful medical treatment. See Death by negligence — 7, Wound — ^17. 

Where a man of full age submitted himself to emasculation, performed neither by a 
skilful band nor in the least dangerous way and died from the injury, the persons 
concerned in the art were guilty under S. 304. (1866) 5 W. R. 7, Cr. 

36. Death by wounds becoming sceptic. See Wound*— 15. 

1. Accused inflicted four wounds, none of which was on the vital part and the deceased 
died owing to sceptic poisoning 15 davs after the occurrence. Held, he was guilty 
under S. 304. 77 I. C. 889 = 25 Cr. L. J. 489=1924 R. 2l2. 

2. Accused who was full drunk, fired at the person at point blank range and caused a 
wound on ihe thigh which was not fatal, but he died two months afterwards as the 
wounds became sceptic and dvsenterv supervened. Held, be was guilty under 
S. 326 only. 1929 L. 433=120 I. C. 183 = 31 Cr. L. J. 44. 

3. blow was given on the bead with a Takva on provocation and no further advant- 
age was taken of the fallen man, and it was not dangerous but the victim died of 
septicaimia long after keeping a normal temperature. Held, that offence fell under 
b. 326. 1931 L. 103=135 I. C. 668=1931 Cr.C. 167. 
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4. Accused gave a laihi blow on the head, the injury was not sufficient in the ordinary 
course to cause death. Death was caused by sceptic meningitis due to negiect in 
treatment after three weeks. Conviction under S. 30f was bad. Accused was guilty 
under S. 325 only. 1935 0. 446=36 Cr. L. J. 1 262= 1 57 I. C. 667. 

37. Death caused at the request of deceased. 

Causing death at the request of deceased is only culpable homicide and falls under 

S. 304. 131 I. C. 147=1931 M. 436=54 M. 504, 43 I. C. 413, 36 A. 26, 1929 L. 
50=117 1. C. 890=30 Cr. L. J. 855. 

38. Essentials and Evidence. 

1. Where the prosecution witnesses are not impartial and story put fonv.ard ^7 
false which does not explain in juries caused to the accused, conviction should be set 
aside. 95 I. C. 5^7=27 Cr. L. J. 821=8 L. L. J. 183. 

2. When there was a fight between two parties and one of them set up ® f 

private defence and there was no independent witness, the sentence should no e 
severe. 1923 L. 313. 

3. Accused hit his brother’s wife with flioosa/ and dragged her inside and she was nov 

seen afterwards. Held, that as there was no evidence about the nature ot voun i 
he was guilty under S. 323. 92 I. C. 451 = 27 Cr. L. J. 275. 

4. Where a man receives only one blow on the head and dies and there is no cudence 

to show which of the two persons gave the blow, they are guilty ' 

P. R. 1914 Cr.. 6 L. L. J. 268. 6 L. L. ). 317, 7 L. L. J. 44. See 52 M. H7, 

5. Accused went to take possession by force and in the fight one of the 

blow with an iron shod lathi which proved fatal. Held, he was gudty . 

(2) and the rest under S. 325, 9 L.L. J. 529 = 29 P. L. R. 265 = 1927 L. 8Si. 

6. If a person was suffering from an injury [e^ider miurics M 

person, it does not follow as it would in o[, 

person inflicting the injuries knew it to be likely that' death would b « 

34 C. L. J. 515. . 

7. If the skull is fractured m a sudden fight b> a lathi blow on the he.-id. tlie in en 

to kill cannot be inferred. 1927 P. 406=28 Cr. L. J. 541 =8 P. L. I. 594- 

8. Where the sole inmates of a house were a man and his two 

was habitually ill-treated and half staned and was taken to e^nhnation 

injury on head of which she died on the third day. 

the husband being unsatisfactory, he must be presumed to have causeu in 
150 P. L.R. 1913. 

9. If a person causes death by doing an act nTl^^Oo' 9^1891 Cr. 

by such act to cause death, the act comes under S. 299 and not S. 3GO. 

39. Nature of weapon. , 5 „t,.nhon of 

Nature of weapon used and the number and nature of wounds determine the 
the accused. 8 L. B. R. 125. 

40. NtiSlrcllo gel medical aid. Sec Mutdec— 79. i hoc' 

After Ihe deceased was progressme all right in the Hospital, he dal 

and ll momhs after the occnrience he died of pneumonia. S. 3df •'*’ 


not show that death was dne to injuries. ileH. that no 


committed. ' 1924 A. 441 1. C. 181 = 29 Cr. U J. 345. 

41. Protedure. . narWei'''’ 

It the iur>' fnd that accused’s intention aas to cause only such , 

eausVdeath, they should find 'it' sTtThe sat’iirrof li led and 

rt Ihe accoseil at the time of committing the act, “A" , ^ l,jch >liooH 

the nnmher and r.atnie of the nonnds inflicted are eons Je alions . w 
the jury in amring at the intention of Ihe accused. S I,. H. it- ‘-a- 

42. Sentence. « ,• » ? tirr .ilc-icd ifc 

t. In a .tuiiel letnren the aeouseil'. aife and hi. I rollier 5 nfe, the la • ^ 

a • si!e.‘ . Aiajhlei. a-nd aennu-d hit her a s.egle tins oa the eeao 
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picket! up then find there ^-hich caused her death. Held, that a sentence of 3 
years’ rigorous imprisonment would meet the ends of justice. 29 Cr. L. J. 33 = 106 

I. C. 449. 

2. In case the accused exceeded right of private defence one j ear’s rigorous imprison- 
ment was sufficient. (1864) 1 Weir 34, (1866) 6 W. R. Cr. 89. 

3. Accused cauglit the deceased in the act of adultery with his married sister and struck 
him one blow on the head with a stick which killed him, one year’s rigorous impri- 
sonment was sufficient. 4 P. R. 1904 Cr. 

4. When it is not certain as to who pave the fatal blow, a sentence of 5 years is proper. 
1930 B. 483 = 129 1. C. 351s=32B. L. R. 1143. 

5. Where injury is caused m a sudden quarrel, without premeditation, a sentence of 
seven years is excessive. 1923 L. 170=5 L. L. J. 414. 

6. When deceased used abusive and provocative words and accused dealt a single blorr 

which proved fatal, he vas guilt> under S. 304, Part II and a sentence of three 
xears’ rigorous imprisonment was sufficient. 1931 L. 523 (2) = 32 P. L. R. 387 = 
133 I. C. 8J4(l) = 32Cr. L. J. 1032. 

7. Accused was convicted under S. 304, Part I, for having exceeded the right of private 
defence a sentence of transportation for life was too severe. 1932 L. 344. 

8. If death is caused in a not, the ring leader should be given 10 jears’ rigorous im- 
prisonment instead of transportation for life. 1932 Oudh 247 = 33 Cr. L. J. 566. 

9. Accused killed his wife under a mistaken belief that she was unchaste, High Court 
passed a sentence of transportation. 8 C. W. N. 218. 

10. Where a man finds his wife m actual intercourse with her p.-iraniour, a sentence of 
SIX months for causing death is sufficient. (1897) Unrep. Cr. C. 932, or one year. 
4 P. R. 1904 Cr., 1931 M. W. N. 553. 

43. Single blow. See— 46, 

44. Sudden quarrel. Sec Murder— Si. 

45. Treatment of wounds. See— 35, Murder— 86. Wound— 17. 

46. Who gave the fatal blow not certain — Single blow. 

1. If it IS not certain as to who caused the fatal injury on the head, accused are guilty 
under S. 325. 37 P. R. 1914 Cr., 6 L. L. J. 268=1924 L. 555, 6 L. L. 1 317 = 
1924 L. 654 = 86 I. C. 341, 29 A. 282, 86 I. C. 337. 

2. When It IS not certain which of the several accused gave the fatal blow, a sentence 
of 5 jears is proper. 1930 B. 483= 129 I. C. 351=32 B. L. R. 1143. 

3. Where five persons armed with dangerous weapons made an attack upon another 

and death was due to a single blow inflicted by one of them, but who that one was, 
was not proved, they should be convicted under S. 325 read with S. 114 1925 1 

117 = 86 I. C. 337 = 26 Cr. L. J. 753,84 I. C. 861. 

4. Accused can be convicted under S. 304, if it is shown that there was an unlawful 
assembly of five or more persons whose common object was to commit an offence 
under S. 304 and accused was one of them. 69 I. C. 3S0. 

5. Two persons joined to assault a third. One assaulted him m a manner likely to 

cause death and the other standing by without interfering or helping deceased. He 
IS liable under Ss. jC4 — 34. 1929 P. 65 = 30 Cr. L. J. 276. 

6. One member of the unlawful assembly was a Sikh who unsheathed his ktrpnn which 
he was wearing and gave a fatal blow to the victim. Held, th-at other members 
were not constructively liable fcr causing death. 1930 L. 532 = 122 I. C. 721. 

7. Where the accused have been convicted under Ss. 304 — 149, they cannot be convicted 
under Ss. 325 — 149 for the same act, as major offence included the minor 1925 
L. 539 = 91 I. C. 804 = 27 Cr. L. J. 132. 

8. In case of concerted attack by two accused armed with deadly weapons, both are 
guilty of murder. It does not matter which of them attacked with the weapon 
1936 L. 341=37 Cr. L. J. 504. 52 M. 147, 1929 A. L. J. 244. 

Three persons came armed to take possession of the Taur armed with clubs, and one 


9. 
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Citlf'ithlc Iloiutddc {twl Amntittlittt' to Murder)'^ (cnncld.) 

of them who wn*; nrmctl with an iro« shod iitlhi, indicted fatal injury m the head of 
deceased. Hold, he was gHilty under S. 304 second part and others under S. 325. 
29 P. U n. 205 « 9 L. L. j. 529. 

CURRENCY NOTES, See Disposal of property~3, Cotmter/citinff currency notes. 
CUSTODY. Sec Detention, Discovcr}‘*~'5. Confession to Police — 11. 

CUSTOM AS DEFENCE. See IJigamj— 9. 

CUSTOMER. 


Taking property on approval by — . Sec Breach of 1^81—12, 


D. 

DACOITS“(BELONGING TO A GANG OF). Sec Gang of D.icoits. 

DACOITY. Ss. 391—395, 1. P. C. 

1. Abetment. 

1. Where accused point out the house to be robbed and was incharge 

dacoits. When d.icoity was being committed he is an abettor under ». ■ 

I. P. C. 15 P. R. 1901 Cr., 21 A. 263, 16 A. 437. 

2. The words of S. 397 are not such as to exclude the operations of Ss. Il4 
I. P, C. 82 I. C. 45 = 25 Cr. L. J. 1181 = 1925 N. 136. 


3. Knowing of a design to commit a dacoiiy and voJunt.ardy conceaHn? the 
that design, with the knowledge that such concealment will facilimte the 
of dacoity is not abetment. (1865) 4 \V. R. 2 Cr. 

4. A person not taking part in dacoity but bringing food to gang prior to dscoi 7 J 

guilty of abetment. 1934 R. 30=35 Cr. L. J. 863. hchthe 

5. Accused was present when dacoity was planned it was his hut from a 

dacoits started and to which they returned after committing dacoitj. n » 
guilty of abetment. lyo3 A. W. N. 2. . t ■ a inot if is 

6. A conspirator who stands out of a house to watch which his nen s 
guilty of abetment under S. 114. J Bom. L. R. 351. 

Assembling for — . See Assembling for committing dacoity. S. 402, I. P. 

Attempt. t r S 393 

1 , A person 6 “'lty »f nltempl to commit “J)'; \v r 4 I Cr. 

not S. 511, I. P. C. winch is inapplic.-ib!e. 23 A. rS, (IS67) 7 « . . . 

2. Attempt on the part of dacoits to dig hole m the w-all of ^ * 

to rob IS only preparation under S. 399 and not an attempt. - 


4. Charge* j - 

1 A conviction for dacoiiy founded on a common object not chareed ‘ 

■ 1924 M. 584 = 77 I. C. 444= 25 Cr.L.J. 396. p,rt,c„li,r dscoW 

0 AnaccusedcannotbecharBcdwithmore__ ttan tlirce dacoit.es. . 

must be stated in the charge. 13 1. C. .81-13 C,r. t-. J. 1- ■ 

3. Alternative charges under S. 457 and S. 395 are not b.,d. 31 Cr. C. J. • 

4 Other persons besides the accused need not be referred in 

Cr. h. J. 193. 

5. Corroboration of Approver’s Testimony. See Accomplice. j^^^j'eere 

1. Some common things were found in toftoLlS. 'eporl A s^ 

licence. Held, there was no suffiment corroboration o 

L. 385 = 76 I. C. 716=25 Cr. L. J. 252. „„illed lo n-nne d" 

2 Where a witness st.ated that he identified ,«!.r>.0»7- 

daemts in the F. I. R. Held, ttat it was no corrobonation of appr 

114 h C, 623 = 1929 N. 222=30 Cr. U h 331. is 

3. Mere fact that the accused were s«n ■u-ith the approver a ev. a 



no*, nntrti.il rniT.i1»nr.ition hut lh'‘ prnJurlion of stolen property by the .iccusetl K 

»un'irient cirrolvirutiou. 1^24 l>. 727“ I, C. 707” 25 Cr. I.. J. 1347. 

4. Tb** di'cnrcn of *tolen property nut of a bouse jointiv occnpieil by arcused and his 
uncle js jufilcicnt cormlviralion of approver’s evidence. 1923 L. 335. 

5. Where articles recorerr.l uere inc.apable of idcntific.ation, it is no corrolior.ation of 
npproN er s tc'tnnons . 1925 1, 44 “SI I. C. 1052” 2^i Cr L.J.412. 

6 The onlv incnniimtinj statement tvbicli the approver made r\as that he r\as olTered 
l\s. jno .after the rlaroifv nlncb be loak. Mel.I, tb.at it was not the confession that 
he committe 1 (henits and that It eouM not Ii3 t.iken into consideration against the 
rest. 192'» C. 374=42 C. L. J. 496=2fi Cr. I.. J. IHt.. 

i. Direction.to Jury*. 

1. In cnees of dacoits, the Judge ought to explain to the Jtirs the ingredients of robbery 

•as defined in S. 1. I’. If he does not it is .i rcnl .and not technic.al defect. 

1924 O. 411 = 25 Cr. I,. J. 1129, 25 C. 711. 39 .\. 34S. 30 M. 44. 

2. The Judge trust direct tlie Jur\ to find whether in committing daeoity the accused 

intended 10 cause wrongful g.ain or loss of properts . (1S64) W. R. 8. 

3. The Judge must capl.ain to tlic Jura that unless there are fiae or more persons, there 
can Iw na d.acoity. (19031 1. U’cir 146 

^ Essentials. 

1. An oflenee under S 395 i« conmoited onK if the finding is th.it the number of persons 
concerned m the rohher* is not |e<s than tne t> I.. 24*1925 T. 337 = SS I. C. 513 
= 26 Cr. L. J. 1153. 39 A. 34^. 

2. When out of five one turned approa-er and laao were .arqi-ittcd. the remaining two 
cannot Iwj convicted of dacoii). 1927 t. 5I9“2$ Cr. I.. J 547. 

3. Where three known and named persons aaere ch.arged w iih d.acoita along a\ith two 
other unknown men and Jura acquitted one of the three. Held, that the conviction 
of the remaining two is not illegal. 192S M. 144 = 29 Cr L J. 5. 

4. Where Magistrate finds that there is no reb.ablo evidence that more than four persons 
look part in the alleged dacoitv, he can discharge them. ^2 1. C “67= 25 Cr. L. J. 
1375= 1925 O 233. 

5. Wliere .accused Nos. 4, 5 and 6 «tood ba and encrur.igcd accused Nos. 1, 2 and 3 
who were iiiaking a sort of raid on their brother'' propertv in order to retake it. 
Held, tliat accused No*". 4, 5 and i> were no p.arf to .uu rohhera 1922 M. 195 = 
71 I. C. 877 

6. If the robbers scared away tlie owner of house before they entered, the oft’ence is 
complete. 1924 A. 701=83 1. C. 705. 

7. A dacoity begins as soon .as there is an attempt to commit robbery .and a shot fired 
thereafter m order to keep off.i rescue pa^t^ and to allow a theft to be committed 
IS an act in tlie committing of dacoity. 26 Cr. L. J. 1364= 1925 O. 723. 

8. If no property is carried off, there is no dacoitv but an offence under S. 402. (1868) 

9 W. R. 5. 

9. It cannot .av.ail the accused to sat fimt no hurt nas caused, when no body dsreii to 
resist the overwhelming force. 10 Bom. L. R. 632. 

10. When out of six accused three were acquitted the rest were guilty under S 392 and 
not S. 395. 1928 M. 144 (1)=29 Cr. L. J 5 = 53 M. L. J. 732, 39 A. 348. 

11. Where accused did not actualh take p.art in dacoitv, but was put in charge of a boat 
at a distance of 5 miles, lie was not gmltj of dacoitv. 42 C. L. J. 495= 1926 C. 374 
= 26 Cr. L. J. 1146 = 42 C. L. J. 496=88 I C. 458. 

12 If accused acted under a claim of right m good faith, they would not be guilty 
although .acted erroneously. 3 M. H. C. R. 254. 

13. Accused were arrested out side Agra at mid night carrying arms concealed and none 
of them could give satisfactory explanation, the burden of proving that they 
were not there to commit dacoity was on them, when Agra was notorious for 
dacoity. 23 A. 124. 
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8 . Evidence. 

1. Where in the first informitJon report only two dacoits are alleged to have been 
recognized at the time of comraision. of dacoity, subsequent evidence that they were 
all identified cannot be relied upon. 93 P. L. R. 1915 — 8 P. W. R. 1915 Cr,=16 
Cr. L. J. 204, 

2. Where evidence of identification is not reliable, accused cannot be convicted. 71 P. 
L. R. 1910=^2 P. W. R. 19U. 

3. Were association with the dacoits may create suspicion but is no proof tlu^t th? 
persons so associating took part m the dacoity. +3 I. C. 111. 

4. Persons who remain out side the house when dacoity is committed are by no means the 
least guilty. 1931 O. 74=126 I. C. 49S«3I Cr. L.J. 1037. 

5. Dacoity cases require great caution irTthe question of evidence as to identification of 
dacoits. 39 I. C. 296, 27 P. R. 186S Cr., 1923 L. 161 = 5 L. L. J. 82. 

6. Mere pointing out stolen property by a dacoit is not sufficient to convict him. 23 I. 

C. 1004=15 Cr. L. J. 404. 


7. 

8 . 

9. 

10 . 

11 . 

12 . 

13. 

H. 

15. 

16, 


When no stolen property is found m possession of the accused and their names not 
mentioned m F. I. R. and no identification parade by a M.agistrate. Held, the^t 
conviction solely based upon the evidence of complainant is not sustainable. 

0. 417 = 112 I. C. 109=29 Cr. L. J. 989. 

Dacoits assembled at the accused’s hut before and after the dacoity 
property was found ne.ar his hut, held he is not guilty. 192+ O. SS?—©! I. u. 

25 Cr, L. J. 949. 

In dacoity cases evidence against each accused should be discussed separatelj. * 

1. C. 573=1924 R. 67 = Cr. L. J. 205. 

The Court should examine witnesses on minutest 

each dacoit. 'Mere evidence “they were all in it is neither satisfactory 

cient. 6 C. W. N. 72, 38 I. C. 730. 

The mere fact that a person started off with the d.icolts does not make him m ^ 
for dacoity. 17 W. R. 50 Cr. 

Five or more Hindus forcibly seized one ox ^wo cows from ft Moha^ 
to prevent their slaughter. Held, the accused did not act \ 

meaning of S. 24, 1, P. C., and hence not guilty under S. 395. 15 

15 A. 299. .jy 

When the common object of Mohammadans was to 

™eet, rob th..r rbops und houses ony ' c! 23S. 

in disturbance is guilty of noting and dacoity. 1927 Oudh 7^ ^ 

Where accused were tried for d.'icoity, the fact *^369 (2j. 

previously tried for complicity in that dacoity is irrelevant. 39- • 

Evidence of a person who knew the accused the 

nity of observing the accused at the dacoity nnd 

Tilhgers and the Police, as one of the dacoit*? is credible. • • • . 

Where there w.-is enough light from property abc 

carried bv dacoits to identify the accused and some of the stolen prop* > 

recovered from the .accused, the conviction w.as sound. 


9. Identification cf dacoit. S« Identification. 

When «,.ph,n.nt folWd th. on n .Inrk night, thr.r ..I.nbtoi.on 

ful. 1923 L. 161 = 5 L. L.J. 82. u be accrpfnl 

2. In case of dacoity, evidence adduced as to identification 139 I. C. 751**^' 

readdv. hut should be looked with great cantion. 193- 

Cr. i: 1. 920. 4 O. E. J. S3. 

3. !,!.M.hc 3 liOT made at nirhl during L. J. 87+. 

terr<Jrisei i. genriall) ot lull. -rain.. I0_i C. 8-0 - 1 ■„ ti,] rb'' 

4. In na Conn Hill .oaTrt tfc. accn«d nn!.« J’” 

t-, fO A. <J5--85 C. ;4i-»Cr. L.J. 301. 
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10. Judgement. 

In a case of dacoity, tlie Judge should gire a general outline of the case, the course of 
the inrestigation, arrest of the various accused, and then the case for and against 
each accused should be dealt with in detail and he should arrjve at a conclusion 
with regard to each accused, 2 Bur. L. J. 199. 

11. Judicial notice of. — 

Court can take judicial notice of the fact that at a particular time m a particular district 
dacoities or any other crimes were rife. 23 A. 124. 

12. Jurisdiction.' 

1. Where dacoitv w.as committed in a Native State and part of the stolen property was 
found in British territory, the offence of dacoity could not be tried in British India 
although One under S. 411, I. P. C., could be tried. 1 B. 50, 10 B. 186, 6 C. 307, 

1 M. 171, Coiit. 5 B. 338 (345), 28 A. 266, 37 P. R. 1881. 

2. Accused, V. ho were foreign subjects committed dacoity outside British India. They 
had resided for three years m British territory. Held, they could not be tried in 
British India. 37 P. R. 1881 Cr.. 1 P. R, 1885 Cr. 

13. Making preparation for — . S. 399, 1. P. C. 

1. Mere assemblage does not amount to preparation. Where the accused armed with 
weapons actually proceeded to the scene of occurrence, they are guilty under S. 399. 

9 L. 550«1928 L. 193, 6 P. R 1915 Cr.,4l Cr. 350. 

2. Persons hiding near a village armed with gun which they used when pursued by 
villagers, are guiltj under S. 399. 27 Cr. L. J. 1161=97 "l. C. 745. 

3. It IS not necessary that the persons making preparation should be five or more. 
But It IS necessary tint the raid for which they rvere making preparation i\as to be 
committed by five or more. 71 1. C. 360=24 Cr. L. J. 136. 

4. Mere discussing the possibilities of committing dacoity and various suggestions to 
loot is not sufficient. 32 I. C. 833= 17 Cr. L. J. 97. 

5. S. 402 applies to mere assembling without further preparation. S. 399 applies to 

a case where such preparation is proved in addition. 41 C. 350. 

6. Attempt on the part of the dacoits to dig a hole in the wall of a house which 
the^ intended to rob, is onlj preparation under S. 399 aud not an attempt. 23 A. 78. 

7. Making preparation should be by some overt act like collection of arms, men, 
provisions etc , along with circumst.ances pointing to the intention. 6 
P. R. 1915 Cr 

8. A group of persons were warming themselves round a fire m the open field and tuo 
of them were armed. Some of them r.an away when headman's armed party came 
there. Held, it did not amount to making preparation for dacoity 1935 R. 294. 

9. Accused were found *n a room armed with guns, spears, torches, etc., one of lliem 
fired at the Sub-Inspector when be opened the room. Held, that the offence under 
S. 399 was proved and the burden of proving that thej were there for some law ful 
purpose was on the accused 1935 O. 471 = 156 I. C. 819 = 36 Cr. L J 1003, 22 
C. 391, 23 M. 159 and 23 A. 124 Appr. 32 I. C. 833 = 1916 L. 380 doubted. 

10. Where persons from long distances are found in company of dacoits and are 
unable to account for their presence, inference that they belonged to the partj is 
inevitable, 1933 O. 53 = 34 Cr. L. J. 101. 

14. Presumption from possession of stolen property. 

1. Where persons are found within six hours of the commission of dacoity, with 
portion of the plundered property, the presumptioa of law is that the> are participa- 
tors in the dacoity. (1865) 3 W. R. 10 Cr. 

Z Where a prisoner is apprehended eight days after a dacoity with part of plunder 
in liis possession, he mav be charged with dacoitx- or receiving propertj dishonestly 
(1866) 5 W.R. 66 Cr. 

15. Procedure. 

1. A person convicted of dacoit> cannot be convicted also under ?s. 411—412 I. P. C. 
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imo) J3 \V. R. 42 Cr. 

I 934 ‘n.‘ 335 "S\r6]^^ln 

16. Receiving property stolen in Jacoity. -S. 412, f. R. C. 

17. Scntencc- 

1. A person foiiivi juilfy nf .beoily mih torlcire slioiiM not in the maltei of sentence 
be freatffi knientiw 5f) I. C. 771. 

2. When d-icoity i«? cftm-nitted with craelty. .nddjiional sentence of whipping js proper. 
1921 A. 40S = 61 Is C. 523«22 Cr. L. }. 397. 

3. Where the accused were first offenders and had means of livelihood but acted under 
the transitor5* spirit of lawlessness, a sentence of transportation and of ten tears 
is too severe. 1923 O. 39-90. L. J. 500. 

4- A sentence of transportation must be for life or for n period nor exceeding 10 years, 
if given m hen of imprisouinent. 31 P. R. 1903 Cr. 

5. If dacoity is committed, W'hen ncctised were smarting with indignation against 
the outrages upon their sacred places, a lenient sentence Should be given. 1926 O. 
28) «98 I. C. 5+2-290 C. 336. 

6. .A sentence of 5 years when a gun was fired to scare awav rillagers is inadequate. 
2S Cr. L. J. 785. 

7. Where the dacoitv is planned and is of the worst description, deterrent puniihment is 
necessary. 1935 C. 580«39 C. W. N. 1S8. 

8. Where accused are possessed of superior education and social status, a sentence 
imprisonment will be irksome and deterrent. TJieir sentences were enhanced to sl^ 
years’ imprisonment. 1935 R. 491. 

9. Seven years for an offence under Ss. 392»75 is not too severe a sentence. 193+ 0. )22 
(I)=35 Cr. L. I 566. 

10. Accused committed two dacoities and was given separate sentences. 
separate sentences can be awa*ded. The sentence was reduced. 193+ K* 122. 

1 8. Similar acts of—, 

1. In a charge of dacoity evidence of other dacoities committed by the accused is 
inadmissible either under S. 2+ or S. 15, Evidence Act. 13 Cr. I>. j. 125, 

2. Evidence of the commission of other offences like theft does not show an intenfioi^ 
to commit a different kind of offence, such as dacoit}' and is not ther^ore releran 
as show'inp the existence of any’ relevant state of mind. 1930 B. 157 — 3- Bom. 

R. 324 =31 Cr. L. J. 1168=127 I. C. 189. 

3. Where the accused pleads that his presence at the spot where dacoity was com 
mitted, was innocent or accident.iJ, evidence of previous armed raids 

of the members ofithe gang is admissible. 73. I, C. 360*® 24 Cr. L. J. 136. 


19. With attempt to cause death or grievous hurt. S. 397, 1. P. C. 

1. A taihi or detits cannot be described as deadly weapon W’lthin the 

19 P. W. R. Iyl2 Cr., 117 P. L. R 1912, 1927 L. 149=99 h C. 49^2b Cr. J* 
17. See 1925 N. 336 = S2 I. C. 45. 

2, The words ‘uses deadly weapon’ in S. 397 include 

overawing the person robbed. J4I.C. 651 = 13 Cr. L. J. 267, 1931/. 

I.C. 640=32 Cr. L. J. 567. J 933 L. 35=34 Cr. L. J. 45, 1926 Sind 150 

Cr. L. J. 334. , ... 


3. Accused is not guilty ander S, 397 because one of his associates 
weapon. 20 I. C. +16 = 14 Cr, L. J. •432. 


carried a deadly 


4. S, 397 does not constitute a separate o^ncc. ft merely tegnlates^ puni^me • 
already provided for dacoity. 25 Cr. L. J. 259= 1923 L. 389 (2)«/6 I.C.ei-" 
47 A. 59, 51 C. 265. 

5. A person charged under S. 397 can be convicted under S. 326. 3731. 23/. 

6. Accused IS u.ibl- under S. 397 if his confederate caosed the grievous hurt- " 
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r-,\ > -ini. 13 1. 2 ^ 2 . 51 C. J.5. 

7. If tnn’'' rf ll.r nrrticrii ner t!rn<ll\ t\raron«, all are S. 34, I. I’. C., applic? to 

nulin»n»r. l‘>:3 L. 104 - ».s 1. C. Sl7 Corf/. 37 Cr. L. J. lO'^S, S L. L. J. 454. 
:** Ct. L. J. 17— 15(, 4 (>. \V. N. 450 30. C. 3o3. 

T‘^e Ins:!.'''-*- puni^liniffit umlrr S. 397 can Iv' inflictf*! o:iIy on the olTcnder who 
armllv ti'r-R a ue.ipon. S, 34 cannot lw» applied to ntlier ofrender*; to m.Tkc 

tlrmlnWr |o rnh.uired piin»*^hnirnt. f>3 I» C, ••'t’5 =23 Cr. L. J. 503, 2S A. 404, 
lo A. W. N. I"*'. 33 M. 1.. J. 1S\ 51 C. 365, 1935 N. 136=»S2 I. C. 45 = 25 Cr. 
L. J. IISI. 

o. Tlie <entrner for finir V rir« under S. jO? iiUKt be enhanced to «e^en^ea^‘5. 106 

1. C. 451-3* Cr. L. J. 35- 1»37 L. 516. 

10. Ac'n«*d .ml anoih'‘r attaekcl a man and there no cvidenje a«t to uho 

broke the nnerr. the\ were no* liable to enhanced puni'shnicnt under S. 397. 3 

O. C. 2n3. 

11. AerueeHr.icturcd one ei! the arm« ol a nntiun hv •strikins: ftick blons, he was 
pfiilty under S. 397, nlien he took her pon> and rode od. 117 I’. L. I{. 1912. 

12. When areiicpd T\rre endeavounne to hre.alc into a hou«e and used violence while 

atleniptinj: to c'eapr* Mr!d. thc\ were not pmltv umicr S, 397, 33 A. 78. 

13. Mere lerellinc of revolver without tiniiR is «uflicient. 1932 O, 103. 

14. If d.acoita w.i« a hrutal one a sentence of 7 xe.ar'i was not severe. 130 I. C 640 = 

1931 \. 3h7 = 33 Cr. U. J. 567 ■ 1931 Cr. C. 633. 

15 S. 34 does not applv to an onenee under S. 397. 130 1. C. 640=1931 \. 367 ng 

A. 404. 1934 C. 643 = 51 C. 365. 

16. S. 397 covers the ca«e of a person who displays a de.adlv weapon to frighten others. 

It IS not confined to cases where such weapons are used actuallv for causiog jniurv* 
1934 L, 522. 1933 N 253. 1924 C. 643 = 51 C. 3'>5. 1935 A. 305. 

17. Charces under Ss. 397— 393— 394 cannot he joined unless they form part of the 

same trans-action. 1933 L. 512=34 Cr. L. J. 402. 

20., With murder. Scu Dacoitv with murder. S. 396, Penal Code. 

21. When armed with deadly weapon. S. 39S I. P. C. 

1. S. 39S IS not a substantive offence. It regulates punishment. 52 B. 16S. 

2. li applies to attempt to commit robberv or dacoity and has no application when they 
have been actualli committed. 7 Luck. 543. 

3. It must be proved that accused earned a deadly weapon and not merely that one of 
his companions carried one 33 Cr. L. J. 460. 

4. S. 34 has no application to this section. 51 C. 265. 

5. A person cannot be convicted of abetment of this offence. The charge was altered 
in appeal to one under Ss. 393 — 1 14 (1926) 5 B. L. J. 103. 

DACOITY WITH MURDER. S, 396, 1. P. C. 

1. Abetment. 


1. If a person is not found guilty of the substantive offence of dacoity, but onh of its 
.abetment, he c.annot be held constructively liable for murder committed bv the 
party. 15 P. R. 1901 Cr., 2 Bom. L. R. 325, 4 P. R. 1900 Cr., 1927 L 149 = 90 
I, C. 49, 51 C. 265. 

2. If a person pointed out the house to be robbed or held the camels of the dacoits at 
a distance, he is guilty of abetment. 15 P. R. 1901 Cr., 4 P. R. 1900 Cr. 

2. Burden of Proof, 


The burdei of proving all the ingredients of offence under S. 396 is on the nrocer-ntinn 
51 I. C. G85 = 20 Cr. L. J.525. I rosecunon. 

3. Charge. 


1 . Separate charges for murder and dacoity are unnecessary. The accused should he 
charged under S. 396, 1925 Li 337 = 6 L. 24. 


(}>^T0) K? \V. i;. -iZ O. 

N. j 5 M. f»l r«ll. 

16. Rcrcivjnfi properly Molen in cLtcotly. h. 4}j }, i*. c. 

17, Sentence. 


1 . 

3. 

4. 

5. 

r>. 


8 . 


9. 


18. 


3. 

19. 


3. 


6 . 


A foMM’i ruUt\ <Nf ih-Mv v.ilh!>rjoyr r.->t in ih*- mnitrr of «-n:csce 

Iv' trr.iifvl 1rni''fUU. I. c:.T7l. 

Whfn »« ^xih rr i*ltv. a-lhiiojuJ of Tvhinnme is rtcir«- 

l‘)Jl \. 40^-r,i t. C. 5JS'--Jjrr. I,, j. 307. i. ^ 1 > 

Wi’cre the nr<;usr<l were titst offmilrrs and In-I HKa»n of IivrJihfyx! but actetl under 
J}>e ir.irjsjio.'x sp’fjj nf a of IransfJorJ.stjon anti of ten jenr* 

IS iPo sprrrp. O. .%'» K. ). 5fKJ. 

A s-'nirner of Irnn’^porUlton nmsi Iv* f>r lifp or for a p^rimj no: csccctfing 10 >Mrf, 
if piven in lien of impris 31 V. |l. 19P3 Cr. 

If ilirnitv IS roTriniltrt!, v,l;«-n ^^ftl«rtl v.tTP S'jnriinu ssith indiffn.itinn rcain't 
O’p niitr.nci-s upon their ‘•arre-l pl.tcrs. a Ifni#*nt s.-ntence stjoufil be jrivcn. 192 ^ 0 . 
2S1.-<k 1. r. 542--30pr. 33o. 


A spntrnre of 5 vrnrs when a jjun ssa^hrnJ jo s-nrp annv riliavert Is jnn£fe<]u.ifo 
’3 Cr. I.. J. 7h5. 

Where the <hrnit\ is planned .and is nf the anrsj ifescrrptiori, deterrent punJ>hrrent is 
necessar\. 1935 C. 530^-39 C. W. N. I8S. 

Where aeeused are poss'^esed nf superior c.fueation and soci'-af status, a penten^^ 
imprisonment wiU be irksamv .ind deterrent. Their sentences were enh.anced ta S‘'‘ 
years.* iniprisonment. I9J3 U. 49f. 

ScTcn years for an ofTence under Ss. 392.75 is not too serere .a sentence. 1934 1^’ 

(I)»3SCr. L. j. 566. 

Accused committed two dacoitics and was jrlren separate sentences. HeW, 
sepanate sentences c.an lie awM*(le.J The sentence was reduced. 193+ I?. I?— 


Similar acts of — . 

In .a chaffte of d.acoity evidence of other dacoitics committed by the accused is 
in.admissihle either under b. 2+ or S. 15. Kvidcnce .\ct. 13 Cr. J- 1-3. 
lividcnce of the cQmnussion of other offences like theft does not show an 

to commit a difierent kind of offence, such ns dacoitj' .and is not thewforereJP ^ 

as showine the existence of any relevant state of mind. 1930 B. 157“3- Bom- 
K. 324 = 31 Cr. L. J. J16S=I27 I. C. 3S9. 

Where the accused pleads tli,at his presence at the spot where dacoity was 
milted, was innocent or accidental, evidence of previous armed raids by on® 
of the members oOtlie gang is admissible. 71. I. C. 360 = 24 Cr. L. J. 136. 


With attempt to cause death or grievous hurt. S. 397, f. P. C. 

A lathi or dang cannot be described as deadly weapon within the meaning of S. 39/ 

19 P. W. R. 1912 Cr., 117 P. L. R. 1912. 1927 L. 149=99 f. C. 49-2i> tr. J* 


for 


17. See 1925 N. 136 = 82 I. C. 45, 

The words ‘uses deadly weapon’ in S. 397 include of 

overawing the person robbed. 14 I. C, 651'-= 13 Cr, ' { i:;n®'27 

I. C. 640=32 Cr. L. J. 567, 1933 C. 35=34 Cr. I.. J. 45, 1926 Smd 
Cr. L. 3. 334. 

Accused js not guilty andet S. 397 because one of his associates carried a 
weapon. 20 I. C. 416 = 14 Cr. L. J. 432. 

S. 397 does not constitute a separate offence, ft mereij- 

already provided for dacoity. 25 Cr. L. J. 259= 1923 L, 389 (J— /o ■ 

47 A. 59. 51 C. 265. 


A person charged under S. 397 can be convicted under S. 326. 3/ 237. ^ 

Accused 5s liable under S. 397 if his confederate caused the grievous hurt. 
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T)(icoity — ( concld.) 

263, 2S A. •104, 13 I. C. 282, 51 C. 265. 

7. If some of the accused use deadly \\eapons, all are liable S. 34, I. P. C., applies to 
cuchatase. 1923 L. 104 = 68 J. C. 817 Coh/. 27 Cr. L. J. 1098, S L. L. J. 454, 
28 Cr. L, J. 17—156, 4 0. W. N. 459, 3 O. C. 263. 

8. The highest punishment under S. 397 can be inflicted only on the offender who 

accuallv uses a deadly A\eapon. S. 34 cannot be applied to other offenders to make 
them liable to enhanced punishment. 62 1. C, 865 = 22 Cr. L. J. 593, 28 .A,. 404, 
19 A \V. N. 186. 22 31. L. J. 186, 51 C. 265, 1925 N. 136 = 82 1. C. 45 = 25 Cr. 
L J. 1181. 

9. The sentence for four vears under S. 397 must be enhanced to se%'en years. 106 

I. C. 451=29 Cr. L. j. 35 = 1927 L. 516. 

10. Accused and another attacked a man and there was no evidence as to who 
broke the ftnger, they were not liable to enhanced punishment under S. 397. 3 

O. C. 263. 

11. .Accused fractured one of the arms of a woman by striking stick blows, he was 
g&ilty under S. 397, uhen he took her pony and rode off. 1 17 P. L. R. 1912. 

12. When accused were endeavouring to break into a house and used violence while 
attempting to c«cape. Held, they were not guilty under S. 397. 23 A. 78. 

13. Mere levelling of revolver uithout firing is sufficient. 1932 O. 103. 

14. If d.acoitv was a brutal one a sentence of 7 years was not severe. 130 I. C. 640 = 

1931 A 367=32 Cr. L. ]. 567=1931 Cr. C. 623. 

15. S. 3+ does not apply to an offence under S. 397. 130 I. C. 640=1931 A. 367 '^8 

A. 404, 1924 C. 643 = 51 C. 265. 

16. S. 397 covers the case of a person who displays a deadly weapon to frighten others. 

It 13 not confined to cases where such weapons are used actually for causing injury' 
1934 L, 522. 1933 N 252, 1924 C. 643 = 51 C. 265, 1925 A. 305. 

17. Charges under Ss. 397 — 393—394 cannot be joined unless they form part of the 

same transaction. 1933 L- 512=34 Cr. L J. 402. 

20., With murder. See Dacoity with murder S. 396, Pen.al Code. 

21. When armed with deadly weapon. S. 398 I. P. C 

1. S. 398 is not a substantive offence. It regulates punishment. 52 B. 168. 

2. It applies to attempt to commit robbery or dacoity and has no application r\hen they 
have been actually committed. 7 Luck 543. 

3. It must be oroved that accused carried a deadly weapon and not merely that one of 
his companions earned one. 33 Cr. L. J. 460. 

4. S 34 has no application to this section. 51 C. 265. 

5. A person cannot be convicted of abetment of this offence. The ch.arge nas altered 
in appeal to one under Ss. 393 — 114 (1926) 5 B. L. J. 103. 

DACOITY WITH MURDER. S. 396, 1. P. C. 

1. Abetment. 

1. If a person is not found guilty of the substantive offence of dacoity, but only of its 

abetment, he cannot be held constructively liable for murder committed bv the 
party. 15 P. R. 1901 Cr., 2 Bom. L. R. 325, 4 P. R. 1900 Cr., 1927 L I49 = gq 
I. C. 49, 51 C. 265. • li' yy 

2. If a person pointed out the house to be robbed or held the camels of the dacoits at 
a distance, he is guilty of abetment. 15 P, R. 1901 Cr.. 4 P. R. 1900 Cr. 

2. Burden of Proof. 


The burden of proving all the ingredients of offence under S. 396 is on 
51 I. C. 685 = 20 Cr. L. J. 525. 

3. Charge. 


the prosecution. 


1 . Separate charges for murder and dacoity are unnecessary. The arenced should 6- 
clurged under S. 396. 1925 L. 337 = 6 L. 24. ' - u. u snoujo pe 



374 


Dacoity with Murder — (coutd.) 

2. When out of a numher of 'persons charged with dacoity, half are acquitted, the 
charge does not necessarily fail. 12 Cr. L. J. 193, 31 Cr. L. J. 112. 

3. Where death was the result of blow’s causing rupture of liver and fracture of four 
ribs ‘and accused took away lot of jewellery. Held, it is proved that accused 
intended to kill and the offence fell under S. 460. 1 L. L. J. 252. 

4. Although charge under S. 396 has incidental reference to charge of murder, 3 €t 
a conviction of murder will not be if there is no mention of S. 302 in the charge. 
1933 C. 294. 

4. Essentials and Evidence. 

1. A shot fired to keep off rescue party, so that theft may be committed, is an act 
commited tn committing d.icoity. 1925 O. 723 = 26 Cr. L. J. 1364. 

2. A shot fired in the compound of the house raided, at the time when dacohs were 
making good their escape falls under S. 396. 1923 L. 329 = 76 I. C. 1039. 

3. Accused sent to jail for not being able to furnish security under S. 110, P-C* 
is irrelevant in proceedings under S. 396. A presumption under S. 144, Evidence 
Act will not alone justify fixing a persen with more than knowledge that the goo s 
were obtained by dacoity. 59 I- C. 204=22 Cr. L. J. 60, 

4. For S. SOS it is not necessary to prove that the murder was committed jointly bj 
all the accused. 91 I. C. 233=1926 O. 245 = 27 Cr. L. J. 257. 

5. Where it is established that dacoity was committed by five persons iind 
whom committed murder, the four accused are guilty under S. 396 althoug 
fifth accused is not traced and identified. 1930 L. 263=31 Cr. L. J. U2. 


6 . 

7. 

8 . 

9. 

10 . 

n. 

12 . 

13. 

14. 

15. 

16 . 


Murder committed by dacoits while retreating or carrying 

murder committed in the commission of dacoity. ^^25 L. 142=81 

Cr. L. J. 700, 2 L. 275 = 1921 L. 115=63 J. C. 623, 17 M. L. J. 118, 2 Bom. L. 

325, 25 Cr. L. J. 319. 

To constitute this offence, it must be proved (<) that dacoity is the joint ° * 

accused, (») that murder was committed m the course of commission oi < 

29 C. L. J, 325. 6 C. W. N. 72. 

If during dacoitv a dacoit commits murder, the other members are S’dhy of * 

although they did not participate in it or although it was not commit 
presence. 17 A. 86, 6 Bom. L. R. 248, 44 P. L. R. 1904 Cr. ^ 

If the dacoits ate not carrying stolen property anti are 

some of them, in order to facilitate the escape, killed one of the pucEOing P . 
Held, this section did not apply. 26 A. W. N. 47. f four 

Where death teas the lesnlt of blows causing rupture of Ireer 
ribs and accused took away lot of jewellery. Held, 

intended to kill and offence fell under S. 460. 1 L. L. J. 454. 

In a case under S. 396. I. P. C., the result of proceedings taken un er . 

Cr. P. C., 13 not admissible. 59 I. C. 204 = 22 Cr. L. J. 60. ^ 

If mthe commission of dacoity a murder is committed it ib'e 

particular dacoit was inside or outside the " „“l900 Cr 

«mm.ssion of dacoity. 17 A. S6. 6 Bom. L. R. 248, 4 P. R. I960 Cr. 

A dacoit kills a person pursuing him, the i e com 

dacoity. 1932 C. 818=33 Cr.L.J. 722=139 I.C. 213. all 

When shooting was resorted to for j**’ 

persons are guilty under Ss. 396-149. 1934 R. 30=35 Cr. L. J. 863 

S. 396 is applicable when murder is OTmra.tted for 

perpetrators of the crime w-hile retreatiog. 1935 0.190 J33 t. t-. _ , j.. 

... . . '.t. -urder is committed. S. ‘ ^ 

I ICrAnrf ^4thS. 149. 1935 0. 1^' 


17. S. 397 does not provide that tf is used at a dacoity 

unknown all the dacoits must be punished with at least sevc 5 
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Jy.icrytlji \rilh 

Tlir «'''{»'>:» nnt prortifp joint It.il»i}iJv as S. H9 docs. 1935 A. 132— 154 

i.r. ini5. 

Wh'tr })?'' I’joJs nrrp mt on flip upp^rpirt nf f)jp Iwly hni on tJje Inner pirt 
nnU. HfM, lint in|rnlio*i of ihrifacnil was not to kill anil tlicy ^pre cuilty under 
S. 3^5 and nnt S. 30'.. lQ35 C. 5SO«39 C. \V. N. 18g. 

1^. Mrrdrr nas rnmnnitrd liv a ilacoit in atirinptinc to rarry away stolen property soon 
aftrr daroitx. Mrld.p\pr\ one of the dacoits is IiaMc to bo punisbed for the same 
rrrn thonph ilir\ have imi al»elte<l or taken part in it. !033 L. 977, 2 L. 275= 1921 
L. 115, P:3 I.. 329. 1025 L. 142-25 Cr. L. j. 700 am! 17 A. 8^> Kel. on. 

5, Jurisdiction. 

l\arnttva\as romniittrd in Hritish India but murder nas committed soon after In a 
Native Stale nhiJp altemptirc to c.arrv awav stolen propertj. Held, that nritish 
Indian Courts had jurisdiction to trv the offence under S. 396, I. P, C., without 
rerlififale. l'>33 L. 157 I. C. 2. 

6. Sentence. 

1, Separate sentences ran he .marled to run consecutively for different d.icojtles and 
to these ran Iv added a conserntire sentence of participation in conspiracy. 5 O 
W. N.OS5 =1928 0. 507. 

1 If accused arc convicted under Ss. 396 — 502 read with S. 149 the minimum 
Sentence is transportation for life. 1935 0. 190=153 1. C. 976, 1933 A. 31. 

3. Sentence of 14 years' transport.ation is illcp.al. 1934 O. 354. 

4. Murder committed not m self defence, nor in retreat but wantonly to intimid.ate the, 
owner of the house and the villagers, mavmium sentence is proper. 1935 R. 504, 

5. Reasons should be given for not imposing de.ath penalty. 1933 R. 61 (1). 

DAILY FINE. See I'lnc— 4. 

DAIS. 

1. Witnesses are not to sit on dais while giving evidence. 63 I. C. 461=122 Cr 
t.. J. 669. 

2. Court Inspector should not sii on d.a\s, .as it raises doubt about the impartiality of the 
Judge. 12 Cr. L. J. 579. 

3. U IS undesirable that the Magistrate nhose order IS under appeal or who promoted 

prosecution or the Police Officer should sit on the bench beside or converse 
priratelv m Court with the Judge hearing the appeal. 8 Bora H C 
(Cr. C.) 126. * * 

DAM. Sec Right of priv.ate defence — 10. 

DAMAGING ONE'S OWN PROPERTY. Sec Mischief— 14. 

DANG. See Deadly weapon — 1. 

DARK NIGHT. See Identification — 21. 

DATE OF hearing. 

1. When date of hearing is accelerated and the accused’s Counsel is unable to attend 
hearing on the altered date, the accused is prejudiced. 14 P. R. 1898 Cr. 

2. When a case is fixed for a future date, it cannot be heard at an earlier date without 
notice to the accused. 1929 N. 42=112 I. C. 676=29 Cr. L I 

P. W. R. 1919 Cr. 

DAY TO DAY HEARING. 

When there was delay m disposal of a case, it w'as ordered to be heard from day to dav 
1927 L. 66 (1) = 99 I. C. 596= 28 Cr. L. J. 164 = 27 P. L. R. 705. 

DEAD BODY. 

1. Cremation of — . Sec Public Nuisance — 10. 

2. Identification of — . See Identification of dead body. 

3. Post-mortem of — . See Post-inoriem. 
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Dend Body — ( coucldj 

4. Putrificalion of — . Sjc Putrifaction. 

5. Rigor mortis. Sea Rigor mortis. 

DEADLY WEAPON. 

1. Bamboo stick, etc. 

1. Laihi or dang is not a deadly weapon. 1927 L. 149=23 Cr. L. J. 17=99 I. C.'i9; 19 
P. W. R. 1912 Cr., 8 P. R. 1892 Cr- 

2. Lathi is not a deadh* weapon unless and until it is used on the head or on some vital 
part. 12 Cr. L. J. 103. 

3. In this country as many murders are committed by sticks, therefore they are 
weapons. 82 I. C. 45, 1925 N. 136 = 25 Cr. L. J. 1181. 

4. The question whether iathi is a deadly weapon is a question of fact to be determmei 
by the circumstances of each case. 15 A. 19. 

5. Bamboo sticks two inches in thickness are deadly weapons, if used on a vu 
part of the body. 1929 M. W. N- 583. 

2. Carried by some. See Ss. 34 — 397, I. P. C. 

3. Nature and use of — . See Murder — 84. 


DEAF AND DUMB. S. 341, Cr. P. C. See Reference. Sec Witness. 

I. If the deaf and dumb accused understands the character of his 

liable to punishment. « B. 598, !0 L. 566, 1927 h. 799, 3 Boni. L. B. 3i • 

. 2. When deaf and dumb persons are on trial, some means of ccraimmication s lo 

nttempted. 8 Bom. L. R. 849. ■, .nitMeamf 

3. Where deaf and dumb accused tras found guilty of attempt 

made certain signs indicating h.s guilt, he n-irs sentenced to ii da> 

25 Bom. L, K. 43 = 1923 B. 194 = 72 I. C. 349 = 24 Cr. L. J. 349. 

4. magistrate cannot pass a sentence against a deaf. mule. 37 P. K. s.. - 

5. A deaf-mute should not be tried summarily. 8 Born. L. R. 849. 

6. If the accused does not understand proceedings, he should be (hse la'e 

cases and referred to Loc.sl Gorernment in other cases. . - relTort- 

7. In a case of deaf and dumb i.'’'u”7so.' 

ed to High Court. U P. R. 1901 Cr.. 35 P. R. 1835, 37 1. I 

8. A deaf and dumb nas conricted on his confession C. 

by High Court to one day s simple imprisonment, lit- 

Cr. L. J. 349. , , „„,l„<Mi»l 


72 Cr. Hef. tv and utiKif .s' 

10 !f a deaf and dumb .accused is tnnml m aod-iM'. h' ” 

knowledge nf accused regarding the nature of property 
Ruilty. 1935 P. 451. Cr. p- f'* 

death. See Abelment. ColpsWe homicide, Murd'^r, . 

DEATH BY DRAGGING BY THE NECK. ^ ^ ^ a 


DEATH BY NEGHGENXE- 204..\, P.nM ^ 

1. By from Molcf-rar*. 5// .W ' ' 

Its. a .r-, -.-r .. /«T 4 •" , , !«,<'«?. W, N . J - 
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PcniJi hy ScsUce”CC~^c'>ritii.) 

2. Tl:'* ni"rr fict tint a ilnver Ills hei 1 is ml of itsflf stiTicienf to obsoli e liim, 

iin!rs.s ATI unforfs<‘cn f mrrccncx orcurrc !, n hich tintle him lose Ins presence 

nf mind or renderrl him inrApihl'* of full) ctcrci«inir his fACultics. 28 Cr. L. J. 
351 1-. 1^5 = 2'^ I’. L. I{.9'»“ir»0 I. 

3. (IxTfloidinc A lorrx t« not .•» rash ami n»*rlirpfil net mthin S. 3fH-A., I. P- C. 

1032 L. 137 I. C. 262 = 33 Cr. I.. 43»*. 

4. Pririnp motor car flonh at mcht alone a foul imdrr repairs wlicrc persons a\ere 
♦ lerpine an8 oxhn were killerf n not an ofFrnce under S. 3ni-A. 35 C. 333. 

5. If the car IS drixen on the wronp Side, horn IS not blown and the driTcr accelerated 
llie speed before actuallx rlearinr: up a stntinnarx Irani ear and in so cloiny fractured 
the head of Ivix ahphlinp from the rear of the tram lar, accused is RUiltx under 
S. 304 A. 1928 Ih 20s»^- 1 11 I. V. 657=- 2^ Cr. I.. J .S97. 

6. Where one of the hunlinc p.attx acfidenth shot his companion instc.ad of the game, 
the firing was neither rajli ner necbpenl within 8*. 3n4-.\. 1927 L. SS0 = 29 P. L. R. 
45 = 9 1.. L.J. 482. 

7. If a tnotcr-car goes off a road and dashes into a tree it is endence of negligence 
unless the driver explains the rue unistance<. xxhirli were Ivxond bis control. 
Accused was convicted under .*04 \. and senunetd In 4 months. 1934 M. 209“ 
35 Cr. 1.. J. C91«14S I. C. 573. 

S. Driving car rccl.lcs*l\ until it caii.r »o close to pciiastrian that it is impossible 
to .avoid collision, amounis torA«Ii and negligent driving. Meie negligence of pedas- 
trian IS not su/Tcient. lu35 N. .00. 55 \. 263'- l‘»33 A. 232 Dist., 1931 A. L. J. 770. 

2. By beating a chifd. 

To kick a girl of lender age with such force as to prodiire nipitire of the abdomen in a 
be.althy subject, appears to be an act of such a cb.irncicr that no reason.nble man 
could be Ignorant of the likelihood of its causing death. 4 C. 764 

3. By believing a person to be ghost. Mistake of f.ict 

1. Where a person believing in good faith that the object of his assault was not a human 

being b.ul a ghc«t, cat 'cd fat.al injuries on another which resulted in the death of the 
latter, It was held th. 1 t m view of b". 70 of the I'ena) Code, the accused was not 
giiiitt of an offence uniler ihis section. Iu2e» L. 554»25i Cr. L. J. 39 99 I. C. 71. 

2. Wliere the accused entertained a belief that a stooping child whom he caught sight of 

in the early gloaming was a spirit or demon, the child being in a place which the 
accused and hiS fellow vill.igers deemed to be haunted, and acting on this belief 
f.iLsed the death of lie child bx blows he mfiirtccl before he discoxered his 
mistake, it was belcl that the accused was gudlx under S. 304-A. 11 P. R. 1888 Cr. 

3. Where devil-dancers branded the Wife with hot ladle with the consent of husband 
they were guilty under S. 326. 1935 A 282. 

4. By charm. 

1. Administering poison to another beJiex ing it to be a charm for making the other man 
poor falls under S. 304-A. 31 A. 290, 1924 P. 635= 25 Cr. L. J. 449 = 77 I. C. 801. 

2. Accused professed to secure immunity from siuake-bite b\ tattooing another and 
caused him to be bitten bj snake from which he died. Accused is guilty under 

S. 304.A. 64 I. C. 843. 

3. Accused gave hard beating to another in order to turn ghost out of her, in consequence 

of which she died. Accused was gmitx under S. 304-.A. 44 I. C. 679. 

4. The accused behex'ed that the immunitj of his child would be obtained by offering it 
to crocodile, who would take it awax and return it. But the crocodile nex-er returned 
the child. He was guilty under S. 304-A. 62 I. C. 414 = 25 C. W. N. 670. 

5. By excessive sexual intercourse. 

1. A person who has sexual intercourse with his minor wife and causes her death is 
liable under S. 304-A. 42 I. C. 731 = 18 Cr. L. J. 1003. 

2. Accused caused the death of his wife who was onlj ll jears 3 months bj excessive 

sexual intercourse. He was held guihj under S. 338, I. P. C. 18 C. 49. 
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Death by ^cgUp.cncc—icotUd) 
6. By love potion (poison) 
L 


7. 


^U^rbTcotK Shef Tf" it '» one I.., so that Bh, 

g«.lly „„dor S. 304-A. 31 A. S.^SSr 

P'-e" <’ ten >>/ t" 

out to be urcenic' 30 c' 8 S?'i 7 ^t? 30t-A., when the powder turnei 

out to be urseruc. 39 C. 855. 17 Bom. U R. 217. 25 Cr. L. J. 449. 29 Bom. L. K. 54, 

her hul"n!rr!r;!If f "" wife administers il 

as tn wh^f rLnii f^oce of his enemy without due care and caution or any enqmrj 

o what re.illy is, ^ gmUy under S. 304.A. 1924 P. 635 = 77 I. C. 801. 

husband at the instance of her paramour, but sbs 

P R 1887 r S. 304 A. 60 

y. a. 1887 Cr., 8 P. Ji. m9, 35 P. R. 1884 Cr. 

By medical man.—Unskitful treatment.— See Wnmid—I". 

1 . If a medical man whether licensed or unlicensed administers to a patient a poisonous 
42 A 27^2 '* rtitient. he is guilty under S. 304-A. 


2 . 


S. 


4. 


Accused cut out the piles With ordmarv knife which caused profound bleeding ami 
death was caused, the accused was guilty. 14 C. 566, 5 C. 351. 

3. An unqualified person incharge of medicine instead of giving quinine, gavestrjehnine 
nvdrochlonde and seven men died. Held, be was guilty. 42 A. 272. 

8. By Railway servant. 

1. A Railway servant disobeyed the instruction to move some trucks on the incline 
and a cooly was killed while stopping it. He was guilty under S. 304-.A. 6 A. 248. 

2. An engine driver failed to sound whistle and a boy painting waggon was killed. He 
•was guilty. (1894) Unrep. Cr.C. 

3. B an Assistant Station Master in disobedience to rules wrote out a conditional line 
clear and guard without his knowledge tore it and gave it to the engine*driver. 
Collision followed. Held, B was not guilty. But guard was guilty. 33 C. 73. 

9. By shooting. 

1. Accused were practising target shooting at a place near a public road. One of the 
bullets killed a person. Held, they were guilty, 13 C. \V. N. 362=36 C. 302 

2. Where one of the hunting party shot his companion instead of game, he was 
guilty. 1927 L. 880=29 P. L. R. 45=9 L. L. J. 482. 

3. Sub- Inspector firing’ four shots in air while running on uneven ground fsguifty 

S. 304-A. when a person died of injuries. Sentence of fine w.as half sufficient. 1933 
R. 326.= 147. I. C. 60, 

1 0. By unloading pistol. 

Accused, knowing that a pistol was loaded, unloaded it negligently and in so doing kd’ed 
.another. He is liable under S. 304-A. 1930 L. 463=32 Cr. L. J. 463. 

1 1 . Contributory negligence. 

J. If the proximate cause is the negligence of the accused contributing negligence 5*i 
defence. 1925 Smd. 233 = 92 I. C. 433=18 S. L. R. 199. 

2. The fact that deceased in part contributed to his own death by h/s 

not esonerate the accused from the conseouences of bis negligent .act. 6 A. 246, 

A. 472., 22 P. R. 1905 Cr. 

3. A guard failed to give signal to driver to sound the whistle before starting. IJ’*^ 
driver started the tram without whistle and a baby working on the line was nm n. 

The guard was guilty under S. 304-A, (1894) B. T. R- 271. 

4. Accused sent fire v.orks bv tram under the false declaration that fv»tes 

iron locks. The bo\ w.is dropped by a cool}* when it evpJoded and killed ^ 

was argued for the accused that if the cooly had not negligently dropped the • 
to*- i-'it!ent TCjuld not have orcarred. Tlte Court holding that fwttihyiofj' i 
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gence was out of place in criminal cases, found the accused guilty under S. 304-A. 
22 P. R. 1905 Cr. 

5. The fact that the deceased was standing on the brink of a precipice, down which he 
fell by push given by the accused does not exonerate him because of the perilous 
situation in which the deceased had already placed himself. 33 P. R. 1889. Cr. 

6. If accused is charged with contributing to the death of the deceased by his negligence. 
It matters not whether he was deaf or drunk or negligent or in part contributed to 
his own death. 6 M. H. C. App. 31. 

7. Death should be the direct result of a rash and negligent act of the accused. The 
act must be the proximate and efficient cause without the intervention of victim's 
negligence. 55 A. 263 = 1933 A. 232, 19J5N- 200. 

12. Criminal Act. — Applicability of S. 304-A. 

1. The word ‘act’ signifies that the act in doing which rashness or negligence is commit- 
ted is a lawful act but not a criminal act. 12 M. 56,(1897 — 1901) 1 U. B. R. 
314, Cont. 1934 M. W. N. 856. 

2. Acts probably or possibly involving danger to others but winch m themselves are 

not offences may be offences under Ss. 336, 337, 338 or 304-A. 4 C. 764. 

3. Accused killed his mother by beating and kicking her. Held, lie was guilty under 
S. 304 and that 304-A. had no application. (1871-1874) 7 M. H. C. R. 119. 

4. Accused struck the deceased several blows on the nape of the ne:k and the spine 
was fractured. Held, he was guilty under S. 304 and not S, 304-A. 12 M. 56 

5. S. 304-A. IS not applicable to cases of death caused by direct violence intended to 
cause bodily injury, 34 P, R. 1887 Cr. 

13. Essentials and Evidence. 

1. .A, Police Officer who was once fired at bv thieves received a report that there were 
some near about. He found a man crawling under a tree and killed him. He was 
guilty under S. 3Q4.A. (1881) I A. \V. N. 156. 

2. Accused assaulted an old man causing several fractures. Knowledge that death would 
be caused must be presumed 1923 L. 516=77 I. G. 489. 

3. Accused in tning to hit a woman accidenteK hit a child earned b> her and killed it. 

He was guilty under S. 304-A. 1921 L 297 «4 L. L. J. 487. 

4. The accused who IS arraigned with negligence cannot chim the benefit of an error 
of judgment when he exercised none. 1925 Sind 233-' 92. I C 433= 18 S. L. R, 199 

5. The accused struck his servant with a stick for refusing to obev his orders. The 
servant was suffering from enlarged spleen and its rupture caused his death. Held, 
that the conviction under S. 304-A. was lUeg.al. 7 P. R. 1877 Cr. 

6. If death is caused by an act which is itself an offence, S. 304-A. is not applicable. 

15 P. R. 1882. Cr. 

7. S. 304- A. IS not applicable to cases of death caused b\ direct violence intended to 
cause bodily injurv, 34 P, R, 1887, Cr. 

8. De.ath must be direct result of rash and negligent act. It is not sufficient that .accus- 
ed was driving fast. 1933 A. 232=55 A. 263. 4 Bom. L. K. 679. 

14. Of child in the arms of a woman. 

Where accused struck a person and the blow fell on the child, the act was either rash or 
negligent. 2S P. R. ISSS Cr. A sentence of six months was considered sufficient 
because the stick was a light one. 4 L. L. J. 4S7. But in 3 C. 623 it n.as held that 
it amounted to be grievous hurt. 

15 Rash or negligent act. — What is — . 

1. Criminal rashness is haz.-irdmg a dangerous or wanton act with the knowledge that it 
IS so, .and that it nn> cause injury or knowledge tlmt it will prolvibh l»e caused, 53 
C. 333=1926 C. 300 = 27 Cr. L. ). 153 *=91 I. C 889. 3 A. 776. 

2, Culp.able r.-isliness is acting with the consciousness that niischieiousand illegal conse- 
quences nia> follow, but with the hope that they will not follow. 7 M. II. C, R, 119. 
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Dccice of Civil Cntirl — {conoid.) 

Civil Court. 1933 C. 293 = 59 C. 136. 

5. Fraudulent execution of — S. 210, I. P. C. Sec Fraudulently obtaining decree— 3, 

6. Fraudulently obtaining of — See Frairhilently obtaining decree— 3. 

7. !n a case of maintenance. Seu M.aintcn.ance — 13. 

DEFAMATION. Ss. 499-500. I. P. C. 

1. Abetment 


1. .\ proprietor of a newspaper not guiltj’ of abetment when the defamatory’ article 
IS published by the editor. 12 P. H. 1883 Cr. 

2. For the full discussion of abcttinc the selling or offertng for sale of a newspaper con- 

taining defamatory matter. See 8 P. R. 1891 Cr. 

2. Abuse. Sen — 23. 

3. Association or collection of persons. 

1. .Nn imputation against an association or collection of persons may amount to defama- 
tion, but the identity of person or persons against whom imputation is made must be 
established. 1922 P. 101 = 67 I. C. 609. 


2. For defamation of Police force as a whole, complaint by an individual is not com 
petent. 1925 C, 1 121 =90 f. C. 387 = 26 Cr. L. J. 1539. 

3. Two constables were accused of a particular act. It did not follow that all constables 
suffered in their reputation. The complaint bv others or m representative canacitv 
was not competent. 1922 P. 101 = 1 P. 414 = 23 Cr. L. J. 433. 

4. .\n article alleged that girls of a certain college were habitually tnisbebaring. Held 
that all the girls suffered in reputation and the complaint by some of them was* 
competent, 1935 A. 743=155 I. C. 638=36 Cr. L. 3- 816, 1 P. 414 = 1022 T> 

101 Dist. 

4. Burden of proof. < 

1. \\ here the statements made by the defendant are /-cr sc defamatory the burden is on 
the defendant to prove that the allegations on which his comments are based are 
substantially true. 1929 Sind 172, 1929 Sind 90=30 Cj. L. J. 548. 

2. Prosecution must make out a case for conviction but the accused must prove that 
his case comes within the exceptions. 105 I. C. 820=1928 N'. 58, 56 C. 1013. 

3. The exceptions should be considered by Court even if accused does not relv on tliem 

33 C, N. \V. 446=1929 C. 346 = 56 C. 1013. ^ niem. 


5 


4. If the prosecution proves that accused made the imputation which is privta facie 
defamatory, the onus is on the accused to prove that it is covered by anv eveentinn 
to S. 499. 29. A 685= 17 B. 573, 1931 R. 83 = 32 Cr. L. J. 934, 1927 B 436 ^ 
I. C. 813,4 P. W. R. 1910. ■ ’ ^ 


Charge. 

1. Charge must specify the particular occasion on which the offence is committed 


2. .\ charge under S. 211, I. P. C., can be altered into one for defamation. 25 A. 209 

3. The Appellate Court may alter a conviction from S. 182 to S. 500. 25 A. 534 

4. A conviction under S. 501 cannot be altered into one under S. 500. 18 P R 


5. That there was no publication to the person mentioned in the charge is a technical 
plea although there was publication, the defect is curable under S. 537. 1927 S. 58* 

G. The words constituting the offence must be set out in the charce 19'»i r noi 
= 90 I. C. 387 = 29 C. W. N. 9{M = 26 Cr. L. J. 1539. S« 1932 Sind 15st 
7. A charge should set out the defamatory words. 1925 C. 1121. 

6. If the charge is clear and accused is not prejudiced, the mere fact that exact 
defamatory worcs are not produced does not vitiate charge. 1932 N. 158 = 34 



Dc/afnntiou — {confd.) 

9, Where defnmntory words are irttcred on severe! occasions, the ebaree must sire 
particular? of various occasions* 1930 S. 62—30 Cr. L. J. 1073. ^ ^ 

6. ’ Civil and Criminal Proceedings. 

1. Cmniability for defamation is determined by the principles of English Lair but 

Sof Ti" ,r governed by the provisions of Indian Penal Code alone. 1926 A. 

287, 36 M. 216, -<8 C. 388, 29 A. 685, 22A. 234, 50 B. 162. 1927 A. 70;, 9S I. C. 
392, 51 B. 167, 46 M. 605, 49 M. 315, 49 M. 728. 96 I. C. 977. 

2. The difference between a criminal case and oivil suit for defamation is not merelr ol 
form but of substance. 1925 A. 316=26 A. L. J. 760. 

7. Complaint. S. 198, Cr. P. C. 

1. Husband Is an aggrieved person for the defamation of his wife. 14M. 379. 25P. 
151, 20 P. R. 1882, 5 L. 301 = 1924 L. 559, 1925 M. 320, 51 B. 512«J927 B. 410 
Coni. 22 P. R. 1884 Cr.. 10 Cr. L. J. 263. 

2. The brother of a Hindu w'tdow, wdtb whom she is living is an aggrieved person \n 
respect of imputation of unchastity made ag.ainst her. 32 C. 425, — 1060. 

3. Son IS not aggrieved pereon in respect of defamation of his mother. 1S93 
A. W. N. 207. 

4. Where a Police Officer is defamed, a complaint by his superior official on the 
ground that the good name of the Police force has been attacked, cannot be enter- 
tained, 23 Cr. L. J. 61-1 = 1923 0.4=69 I. C. 81. 26 M. 43. 

5. President of Municipal Cammittee cannot institute complaint for defamation 
Health Officer who is his subordinate on the ground tliat imputation against his 
subordinate affects his administration. 26 M. 43. 

6. A charge of defamation not contained in the complaint but added 
during examination is not a legal complaint. 10 A. 39, 5 A. 233, 29 C. 4J5. 

7. Complaint must be to a Magistrate. A complaint to the Police is not sufilcient. 

1923 M. 59=68 I. C. 624=23 Cr. L. J. 592. 

S. In a case under S. 500 master is not the aggrieved party for defamation of sersanl 
n Cr. L. J. 594, 26 M. 43, 26 O. C. 44 (47). 

9. Defamation of Police force as a whole, complaint by an individual w incoinp t 

1925 C. 1121=26 Cr. L. J, 1539, 1923 O. 4. See 1935 A. 743. 

10. A letter containing a charge of defamation addressed be 

Bench of Magistrates with a request to forward fr iv 

treated to be complaint by an aggrieved person. 1930 ill. «. oaa. ^ 

11. Adopted son residing with his adoptive mother who 423"jsi2fir«9, 

person.” 1928 N. 58 = i05 I. C. 820= 28 Cr. L. J. 996, 32 L. 420, 

25 B. 151, 14 M. 379 Foil. j,f,mitiDn. 

12 No specific reference to every eahibit need be made in a comp .amt o 

1924 M. 340 = 81 I. C. 129 = 25 Cr. L.J.641. 


13 A letter of the Prosecuting Inspector cannot be treated as ai^ Too'“!!"'l'7c.'l'<Z^ 
^wherejbe ^ liTA H lb 3^’. 

1924 L. 559 Ref. ,oin 51 705=125 

,4. Abrencerf com^plain, is fata^re^^^^^^^ „2.^ 


^»^;‘2ar‘^ingK.::nXSS. -iS,i.ha..here.- 

tv: ;:;anr;.a..on .ha.comp.a.Ws d.4nghter ,s nnch.sre. a compUia. bt thee.... 

ptainant is invalid. 39 P. K. l-ii-' .,.,j v..-,d rf a con ^' 

1&. Where an Editor writes a defamatory article against *pifi 
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a complaint by an individual of that community is not competent. 1934'Sind 188. 

19. A devotee cannot file complaint with regard to def.amator/ statement made against 

the religious head. 1935 Sind 98. 

20. In case of complaint on behalf of woman who ought not to be compelled to appear 
in public, the leave of Court is necessary. Trial and conviction without such leave 
are Vviid, even if objection is not raised in the irial Court. The Magistrate has no 
jurisdiction 1935 O, 6= 152 I. C. 478-36 Cr. L. J. 116, 55 M. 343 Ref. 

21. Other near relation of the woman defamed can complain. 32 C. 425, 3 Cr. L. J. 

187, 1928 N. 58. 

22. The test is whether the complainant’s on*« personal reputation has been harmed 

directly or indirectly. 1934 S. 188. 

23. Where a class of persons (e. g., students of a p.articular college) are defamed m 
such a way that defamation can be brought home to the individual members of 
the class, any member of the class can complain. 1935 A. 713, 

24. Superior official of the person defamed is not necessarily entitled to complain under 

S. 5:'0. 26 M, 43, 1923 O. 4. 

25. .\ppellatc Court can alter a conviction to one for any offence mentioned m S. 198 
notwithstanding absence of complaint as required by it. 25 A, 534. 

26. In case of complaint of an offence if the evidence discloses offence under S. 19S, 
Cr. P. C.. Court cannot proceed with it. 10 .\. 39, 5 P. R. 1879, 18 P. R. 1889* 
1923 O. 4. Sec 20 C. 483, 

8. Complainant's character. 

In a ease of defamation cener.il h.ad character of the complainant nni be proved. 4 L. 
55 = 1923 L. 225 «= 24 Cr. L. j. 693. 

9. Corporation (Company), See — 22. 

1. A Coriioration cannot well suffer d.amage in mind .or bodi. \n incorporated Com- 
pany maj have a reputation for the good conduct of the business or underl.aJcing 
of the Companv and the Compana’s reputation nia% be quite distinct from that of 
anv. 51 r. 250 = 192+ C 495 = M I. C. 554 = 2’< C. \V. N KA 
i If the pamphlet contains att.acl on individual meml»*rs but not on the Committee, 
the Committee cannot maintain pro«eciition unless special damage has liem c.aiiseii 
toit. 1935 R. 108 = 19.15 Cr. r 317 (fitigish C<t*e I, fteferredl 
3. Imriitation that Conipam gives worthless cuarantees .and a\oitls its Iiahiliti nndrr 
the same IS def.aimtori. 19.15 Jt. 5nu 

10. Death of complainant. 

IVath of complam.anl during the course of rrimmal i>roi eeilings for defam.atioT ternii- 
nates those proceeding*. ]0 P. K. KOK < r 
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12. Election Manifesto. 

” .'.nJI.Uson bar. no propertv and ^ill 

fa ktamatior Tst'^TsT* ’ i^re.r,J...mi, i, 

13. English law of— 

Hie criminal law of India arilh regartl to .(cfairatioa ilepco-Ja on the constrnctioo of 

0 JO r K'ci' m 'L'"? « ^■'’' ““ '■•”»*'*'> on some snbiect. 22 A. 

234, 48 C. 383, 19 U. 3tQ. +9 31. 723, 17 C, U'. N, 534 (561), 

14. Essentials.— 


Is Using obscene and {asalttiig Knguigc in speaking oF a re^pccLable person after .an 

aiterc.itjon IS over, ‘lowers the reputanon of that psrson and fails under S. oOO. 45 
L C. 1005 » 19 Cr. L. J. 669. 

When spoken words are nilegcd to luve cmstitnted the offence, a ver>' slight 
alteration of a word may give quite a different meaning to them. 1925 C. 1121*90 
I. C. 387»26 Cr. L. J. 1539=^29 C. \V. N.90I«42C. L. J. 178. 

3. Accused cannot escape punishment on the ground that the reputation cf perwi 
attacked ^\'as so good or that of the person attacking so Kad that serious injury to 
the reputation was not in fact caused. 3924 A. 566“ 22 .\. L. J. 639. 

4. It IS necessary to find whether the accused had reason to faeh'ere the statement to 
be true, though there may be finding that it is imtrue. 76 I. C. 393** 192+ 5F* 3^’ 
«25 Cr. L.J* 169. 

5. It is not essential p-irt of the offence that harm should be caused to the reputation 
of the complainant. 59 I. C. Z02, 12 Cr. L. J. 129. 


6. The offence consists in using language arhich otliers knoa-mg t)ie circmnstanc^ 
would reasonably think to be defamatory of the psrsin complaining of. 1925 C. 
n2l«90 r. C. 387**26 Cr. L. J. 1539 = 29 C. \V. N. 904*42 C. L. J. 178. 

7. Words pritna fneie defamatory when used in the middle of a street quarrel 

be regarded as mere vulgar abuse and it does not amount to defamation. 4o 1. 1'. 
1005 « 19 Cr. L. J. 669. 

S. In a defamation case the prosecution must prove the hbel alleged and should not 
fill up the gaps by admission of .an accused. 36 M. 457, 45 W. L. /. 754. 

9. For a number of persons to meet and resolve not to associate with a peroon is not 
defamation unless the resolution is published, nor does sending a copy to e 
person in question make it defamation. 1923 R. 36=1 Bur. L, J. 39. 

10. An imputation against an association or collection of persons may amount 

tion but the identity of person or persons against whom imputation is made, 
be established. 1922 P. 301=67 1, C, 609, 


11 , 


3 2 . 


oe esia»it«>iieu. s . »vi — w/ 

Where accused uttered -Bords to the effect that ”2® n 

officer at a public auction, such words are defamatory. 1932 iS. lo 
438=34 Cr. L. J. 15+«3932 Cr. C. 863. 

Where the accused stated, »n answer to interrogatories, that 
friendly relations and influence over the Court which acted ‘ ^ 

fine of Rs. 40. Held, it was defamatory. 1935 A. 896- 36 Cr. L. J. 967. 

15. Evidence and Proof. , 

• 1. The contptainent must sutisfj- the Court that he is the person eimed' at by the 

matory article. 1928 A. 321 = 117 J. C. 355=30 Cr. L. J. /66. 

2. Erttoca maybeeirantosbowthalfbe i^inti(rh.rda ' 

mitigatias citcumstauce. 4 U 55=1923 L. 225 = 73 I. C. 805 - 24 Cr. h. J. ov 

3. A woman cannot be compelled to submit to medical erarain.at_ion jy? 

of Illicit pregnancy. Her retosal to do so is no endence ag-unst her. jvou 

= 123 I. C. 841=31 Cr. L. J. 583. 
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4. Tlir Coiitt mu<t find out (he nctu.il words used nnd their conletL IJut if instead 
Coiitt arrrpts (he ‘‘imrre«ston left on the minds of the nitne««es,’’ it will be jielding 
Its diit' to w itne^'cs nnd the accused will ha\e no henefit of the opinion of Court 
Itself. ' 192^ A. 1»»51 A. 313^113 I. C. 213=30 Cr. L. J. 101. 

5. If It IS pm\rd that the comphinant had naiononsty hid reput.ition .is bribe t.ikcr, the 
impiit.ition made ns to his havinp Uikcn bribe on the particular fxrcnsion, even if 
fal'c. could not damage his rcput.ation as he had none to lose. 4 L. 55= 1923 L. 225 
«= 73 I. C. 805 = 24 Cr. L. J. 693. 

6. When the declared printer of ,1 ncTvepapcr pleads .absence in good f.aith, he should 
prove nho was in f.acl printer in his absence. 50 A. 806= 1928 A. 400. 

7. All circumstances uliicli were apparent to the bye st.anders at the time the nords 

were uttered should l>e put in evidence, eo as to place the jury as nnicli ns possible 
in the position of such In e-standers. The words are not to be construed as title 
deeds. 26 Cr. L. J. 1539«l925 C. 1121 = 90 I. C. 3 8 7 = 29 C. W. N. 904. 

S. The question 11 hether upon facts proved malice IS established is a question of law. 

6 r. 224 = 19 25 P. 499 = 97 I. C. 354. 

9. Where accused n rote a l)Ook in reply to one written by the complainant relating 
to controversial religious matter and used violent espressions without assailing the 
personal char.aetcr of complainant, it is no def.amation. 1924 M. 898 = 85 I. C. 144 = 
26 Cr. I-, J. 464=47 M. L. J. 664 = 1924 M. W. N. 768. 

10. A newspaper is not a person and therefore it is no olTence to defame it. Sometimes it 

ma\ amount to defamation of those responsible for iis publication. 4 H. 462 = 99 

I. C. 347 = 1927 H. 43=28 Cr. L. J. 139. 

11. In case of written defamation. Court must insist on the production of the original 
and should not easily admit certified copies. 1924 M. 340 = 25 Cr. L. J. 641. 

12. Where A. sends a letter to the complainant, stating that A. had received it from the 
.accused, hut A's covering letter IS produced and A. was not examined. Held, 
there is no sufiicient evidence to support conviction. 1924 M. 340= 25 Cr. L. J. 641. 

13. .\n editor must not publish a defamatorv article unless he makes some enquir>' and 
h.as cogent ground for believing the information to be true. 1928 A. 321 = 1 17 I.C. 
355=26 A. L. J. 509. 

14. A witness ma) give the report of the defamatory remarks if he does not remember 

the exact words. 51 A. 313*1929 A. 1 = 30 Cr. L. J. 101 = 113 I. C. 213. 

15. .\dniission as to publication in the written statement of the accused cannot fillup 
gaps in prosecution. 36 M. 457, 4 L. 55 = 1923 L. 223 = 24 Cr. L. J. 693. 

16. Ex-communication. See — 20. 

17. Fair comment. 

1. Every one has a perfect right to criticise a man’s public conduct. But a line must be 
draw'n between hostile criticism on a man’s conduct and the motives by which that 
conduct IS influenced. 76 I. C. 230=1924 Sind 129=25 Cr. L. J. 134. 

2. The accused complained to the Deputy Commissioner against a Munsiff charging him 

w ith conspiracy w ith the plamtifT to get up a false case in his Court, which he failed 
to prove. Held, he was guilty of defamation. 21 P. R. 1887 Cr., 6 P. R. 1879 Cr. 

3. B’s Pleader asked B ^ the real cause of his quarrel with A, whereupon somebody of 
B’s party said that A s daughter-io*)aw eloped with somebody. Held, that as the 
intention was not to harm the reputation of A and the legal relationship also subsist- 
ed, the accused was not guilty. 13 C. W. N, 1087. 

4. When criticism is based on mis-statement of facts, it is not a fair comment 1927 A 
116 = 98 1. C. 481 = 27 Cr. L. J. 1361. 

5. Wilful misrepresentation or mis-statement without due enquiry is no fair comment 
1929 Sind 90=116 I. C. 99 = 30 Cr. L. J. 548. 

6. Where the matter is of public interest, mere exaggeration or even gross exaggera- 
tion does not make the comment unfair, provided there is no misrepresentation or 
suppression ot facts. 27 I. C. 205. 

7. A fair comment in a newspaper on a public affair is not defamatory unless proved to 
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, be the outcome of dishonest or corrupt motive, 23 I. C. 725 — 15 Cr. L. J. 357. 
Where in, the course of trial the evidence revealed that in writing the libel, the ac 

cused had proceeded on a gross mistake of — ’ — i..,. 

.tendered. 41 C. 1023 = 23 1. C. 661 (P. C.). 


i 9. ' The Court muSt not weigh any comment on public affairs in a fine scale. 13 Bern, 
L. R. 1187=12 Cr. L.J. 595. 

10. To say of a person that he makes gifts to certain funds, not out of charity hut froai 
seif advantage is defamatory if the words incite public contempt and ridicule. 
43 1. C. 417. 

11. Some allowances for intemperate language should be made if the writer keeps him- 

self within the bounds of substantial truth 13 Bom. T. R, 1187. 

32. An accused justifying his libel on the ground of fair comment cannot both deny « 

well as justify it. 19 Cr. L. J. 129=43 I. C. 417. 

13. Fair comment means expressing an opinions m goad faith. 9 Mys. L. J. 12. 

1 8. Good faith. 

1. Good faith in the 9th exception to S. 499 requires no logical infajlibilUy ^ 

and attention. Where an ignorant and timid m.an 

complainant presented a petition to Magistrate and was prosecuteil ■ other!' 

Held, he was not guilty as he acted more to protect himself than to mjur 
1929 C, 779 = 311 C, W. N. 1070= 51 C. L. J. 472, 1929 M. N. 593. 

2. A finding of privilege is not a finding of good faith. 1926 A. 287 = 9- I. C. -2^^ 

3. Communications addressed in good faith for “^'jddreswJ 

grieTances or security of public morals are prmleged but privilese dis.ap- 

good faith and unfounded, malice in law must be presumed and the ptiMieg 
pe-irs. 79I.C.640=I924A.445 = 22 .\j,L.|.65. ^ 

4. Mere belief in good faith is insufficient. 51 A. 313= 1929 A. 1 -3 . . - ■ 

i. A wife made an attempt to murder her to|!’hy"(in and that she 

District Magistrate that she was insane and lihely to injure tiiy n 
Wnmad.' Held, that the first portion of A. 313" 

protect his sons interest but calling her man mad "f® “"'j ' 

)929 A.l = 113I.C.2B=30Cr.L,J.101 = 26A.L.J.IW. 

In a case of defamation, accused has to proce good fa'*h P'J* 'j‘ p. c., d"-* 
whether he --.^take of m law dc«s not .arise. . . 

;:;rtLc::^.:seelngape;so„.eaye^.opM^^ 

bundle accused him of recemng stolen property. Haiti, 

in good faith. 2a I. C. 1003 - 5 r. . j. arfjressaa sbatil I 

rutting forward a false claim m a past card to the , cr. I- i- Bf' 

pay the .addressor IS no, defamation. S'’-"' , „l,-g.a„nn. of adcIt'D 

If one of tlie rival claimant to the estate of dweas , 

nr tasmrdy relewin. to the chum, .hare is no defamatina. 19 a ^ 

[tacenlion in, S. 499, does not corer a case where 

g,aawoumn,whohad^ma.^--^- 


6 . 


fi. 

9. 

10 . 


or nnwi.n'-ts tv.v •nv'^ oi ■ 

U,cep,,nnin,S, 499,d_oe,no^co,w™^ 045= 122 I. C. 

1930 Cr,C. liO'3. ^c-coii-'r ri" 

n Ti'C Court in (Jetermininff Ibe n of ^ ^■nrtnvnilw^ tsrti. 


12 . 

13. 


> n of po«J fa‘»^- 

C. 10!3=-l“-'9C.34',,4r,).4,3lli..aa. . , Wetr 613. 

The mere alienee nf ili-w.l! dn-s not prnre gnn.1 u h. ( ^ 

•• n- -,"a I- r~sl faith ■■ means np.nicn esptesseu after t, . . 

(crmmcit.' 2 -.C.l..]. 40 I. 4 C.f 24 . ^ „ , 

1, n-r;ell tnu-<t.J. ->•. c. l. 1 3.5, 4 n. 


19. Herroinf reputation. 
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2C. Imputati(>ns as to caste, etc. 

1. A person falsely publishing that a caste Panchayat has decided upon the 'ei^-com- 
munication of a person from caste is guilty of defamation. 9 Cr. L. J. 535 = 6 
A, L. J. 472. 

2. Calling a Kaisth, a Chamar with the result that the priests refused to attend the 
religious ceremonies, is defamatory. II Cr. L. J. 413. 

3. The term used in abook is defamatory, if it refers to a particular 

individual. 12 Cr. L. J. 497=12 I. C. 217. 

4. To tell a Hindu that he is an outcaste Is defamatory and is not covered by S.' 95, 

I. P. C. 1928 A. 213 = 108 1. C. 690=26 A. L.J; 361 = 29 Cr. L. J. 45H 28 M. 
L. J. 58=26 I. C. 460. 

5. An imputation which leads to the ex-communication of a person from" caste is 
defamatory. 1930 C. 645=127 I. C. 553 = 31 Cr. L. J. 1225. 

6. Informing caste people about the ex -communication of a person is no offence. '77 
I. C. 824= 1924 A. 694 = 22 A. L. J. 79 = 25 Cr. L. J. 472. 

7. Ex-communication by Sabha or community after notice to the complainant is no 
defamation, 1924 M. 670=83 I. C. 999. 

8. Calling a person sueeper by reason of his associating with the sweeper is defamatory. 

It would be privileged if It bad been a decision of a caste Panchayat. 1925 A, 306 
=92 I. C. 584=24 A. L. J. 171=27 Cr. L. J. 296. 

9. A person was put out of caste. A member of the caste told another not*to take -water 
from his hand. Held, he was not guilty. 25 Cr. L. J. 327 = 46 A, 64 = 1924 A. 299. 

10. A person making a statement without cause that a person was ex-communicated or 
outcasted is defamation. 1927 M. 397 = 99 I. C. 943, 1932 N. 97 = 33 Cr. L. J. 835. 

11, Words which impute unworthiness to remain a member of caste are defamatorj'. 
33 JI. 67. See 17 M. L. T. 369. 

12, If at a caste meeting complainant was ex-communicated after an opportunity is given 
to him to explain, there is no defamation. 1932 A. L. J. 75. 

13. A letter written by a Cralimin to his community of the neighbourhood, with a view 
to obtain their decision on a matter affecting his ow*n religious interest is not 
defamatory, even when it contained that accused committed adulterv. 8 Bom. 
H. C. (Cr. C ) 168. 

21 Imputation against any person. 

1. It IS a question of opinion in each case whether an imputation of ingratitude is 
defamation. 1924 M, 340=81 I. C. 129 = 25 Cr. L. J. 641. 

2. Calling a person discharged bankrupt and gambler and a conMCt in an affidavit is 
defamation. 1927 Sind 54 = 27 Cr- L. J. 1276 = 98 I. C. 124. 

3. An imputation of insolvency against a person in the waj of his trade is ficr se 
defamatorj. 8 I. C. 124 = 1927 Sind 54 = 27 Cr. L. J. 1276. 

4. An imputation ordinarily implies an accusation or something more than suspicion. 

Suspecting a person m Police Report with the result that his house is searched, is 
an imputation under S. 499. 1926 L. 278 =96 I. C. 211 = 27 Cr. L. J. 899. 

5. Where at a caste meeting the accused stated that complainant’s wife had been 

married before. Held, that Exception lOtoS. 499 was inapplicable. 34 C. W. N. 
580=1930 C. 645 = 127 I. C. 553 = 31 Cr. L.J. 1225. 

6. A notice in a newspaper contained an imputation of dishonesty against the com- 
plainant in management of the afEiirs of a company and of concealing th.at dishonesty 
by dishonest means. It amounts to defamation. 1927 X. 17 = 27 Cr. L. J. 1119, 

7. .\n imputation that a person changes his opinion to suit circumstances is not defama-" 
tion. 1931 M. \V. N. 714. 

S. .\ccused made a report at the Police Station that some of his property had been 
stolen and that he suspected the complainant. The complainant prosecuted him for 
defamation. Held, that the expression of suspicion might have the same effect as 
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% 


3a 


12 . 

13. 


SmSws ‘1** >n Fo'iw ssatcWng th« 

An^mpuUtion, evOT if it he true, is not by itself good ground for mahins il. {1SS2| 


A nswspnper is not a person and cannot be defamed. It may inrolre soractimes 
detamation of those responsible for its publication, -i R. -162=192? R. 43=99 1. C. 
347 = 28 Cr. L. 139. 


It »s immaterial whether the libel imputes crime, etc., to the cetnpJ.imsnf, h a direct 
or indirect manner, by conjecuture, irony or feigned names. 26 C. L. J. 345. 

U the imputation equally applies to other persons than the complvnaot, an rirlion 
Will not he. The identity of the person defamed must be established. I P. 4H. 
29 C. W. N. 904=1925 C. 1121=90 1. C. 387=26 Cr. L. J. 1539, 

The words a coward, dishonest man and something w'orse than either’’ are 
defamatory’, 9. A. 420. 


14, An imputation that complainant and others were preparing to hrmg a false charge 
against the accused is defamatory. 4 C, 124. 

15, An accusation of anonymous letter writing may amount to defamatien. (1872)7 
Mad. Jur. 253. 

22. Imputation against combination of persons or class. 

1. An imputation against an association or collection of persons may amount to defame* 

tion, but the identity of persons or person against whom imputation is made, must be 
established. 1922 P. 101=67 I. C. 609=1 Cv. L.}. m. 

2, Where a defamatory matter .ippears only to apply to a clsss of individuals, but it 

by innuendo, be shown to apply to any one individuRl of th.it cJass, an action may be 
mawitamed. 29 C. W. N. 904=1925 C. 1121 = 90 1. C. 387=26 Cr. L, J. 1539. 

3, Where a collection of persons is defawed, the defamatory words must apply to oil lb® 
class. The libel need not name the class as such. 55 C. 1250 = 1929 C. 191=1*^ 
I. C. 35 = 30 Cr. L. J. 407. 

4. If a person wrote. that all lawyers were thieves no particular lawyer ^e him, 
unless there is something to pomt to the particular individual. (1732} 2 Barnari 
(K. B.) 138, 166, 

23. Imputation against dead man. 

1. A prosecution may be maintained for defamation of a deceased person hut no sud 
for damage will he in such a case. 5 B. S80. 

2. The essence of the offence of defamation against deceased person 

tendency to cause that description of p.iin which is feJt hy a person who J* , 
himself to be the object of the unfavourable sentiments of his fellow crcatcre 
the inconveniences to which he is exposed. 41 A. 311 ,3l4). 


24. Imputation made by a person in authority. 

3, Where a Swami issued a temporary interdict against two members of his caste cn 
the ground of their interdining with Pariahs, he was not guilty. 45 Sf. i-,. J. 

2. Where a spiritual Guru Issued a leticr that K*s wife had been caught 

a man of loaer caste and that she should be outcasted, he w.is not gndty oi c 
tion. 22 C. 46. See 32 C. 1060. 

A 3‘faststrate convicted a Police Officer under S. S?0 fora sfateuient 

_ I - - In 


3. 


A .Magistrate convicrea a rouce vOTccr uiTOcr «7. ./.u ^ 7:. .i 

in a report to bis stiperior officer, which he elicited in the Police infiuifj 
• person. Held, he was not gmlty. 23 P. R. 1330 Cr, 

25. Imputation made to authorized persons. 

1. AtcmtiS in arpcilinc aEnin^t the levy ot aswssmeni by «!e ef 
alleged that ihe compUmant acted towarfs him unjustly .-mo spitetKicj 

the order due to personal iW-wtlh IMd, he was protected under l-.tceptions . . - 
• J7 Rom. L. R. 82. 

2, CeiiAtn merchants sent a telegram to Railway aothorities that a Station Mat ft 
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pinnc ttc.iimfnt to charcool dealer*. This was found to be false, 

.\ccusril showed that thev had pood reasons in support of their allepalion. IfeJd, 
they were protecleti. 8 L. H. li. 440. 

3. Accused sMtue to the superior officer of the conipbuiant tint the complainant and Ii*s 

wife lwha\c<l m a wa\ which shows that impropriety took place between them. 
Held, he was protected, when he wTote it at the instance of IS. 11 C. W. N. 390. 

4. Tlic creditors of an unadjudicated insolvent suspcctinp that the complainant was 
carrsmg propertj piven to him by their debtors, accused him of beint' m possession 
of stolen property, they were guilty. 8 S. L. R. 155. 

i. Imputation made to unaulhorired person. 

Where tlicrc was dispute over a plot of land between complainant and the accused, and 
the latter m a petition presented to Municipal Council made a statement that com- 
plainant was sentenced to riporous imprisonment. Held, that statement though true 
was not privileged. (1895) 1 Wcir6I2. 

7. Imputation of inconsistency. 

.\n imputation that a person has tlie evil habit of changing^ his opinion to suit circum- 
stances does not amount to defamation. 1931 M. W. N. 714. 

B. Insult or abuse. 

1. Complainant's counsel could not find the book .at the time of the argument, who was 
asked to search for It m the accused’s books. Accused resented it and said that he 
w.as not m the habit of stealing like bim. Held, it is no defamation but akin to 
abuse and the matter was too petty to be brought in Criminal Court. 1929 L. 234 
*115 I. C. 72=30 Cr. U. J. 379. 

2. If abuse is calculated to harm the reputation of the complainant, it is defamation. 
112 I. C. 772=30 Cr. L. J.4. 

3. Calling a person a beast and a pig IS defamatory. 1925 C. 1121 = 90 I. C. 387*29 

C. W. N. 904=26 Cr. I.. J. 1539. 

4 The words 'Pic/i/<rg' and do not amount to defamation. 1922 L. 452=67 

I. C. 589 = 23 Cr. L. J, 429. 

5. Inviting a person to dinner and asking him to leave place when he attends without 
anv sort of imputation IS no defanution. 1926A. 7H=»98 I. C. 606=* 24 A. L. J. 
893=27 Cr, L. J. 1390. 

6. PlamtiflTs counsel questioned the authority of the Secretary of Municipal Board to 
sign and verify adding that his pay is only 10 Rupees. The Chairman of the Board 
remarked that his SecreWrj 's status is higher than that of plaintiffs Pleader. Held, 
it amounts to defamation. 43 A. 497= 1921 A. 30=63 I. C. 857. 

7. Where defamatory words were used in a street quarrel and were mere vulgar abuses, 

It was held that there was no deliberate intention of harming the reputation. (1887) 
1 Weir 607, 1883 A. W. N. 36, 1883 A. W. N. 167. See 45 I. C. 1005. 

8. Where obscene and insulting words are used after the altercation is over, it is dffama- 
tion. 30 Cr. L. J. 4. 16 Cr. L. J. 498. 

9. Using obscene and insulting language after the altercation is over, lowers the reput.'i- 
tion of the person and is defamation. 45 I. C. 1005. 

29. Joint trial. 

1. There was a complaint that all the five accused joined in a plot to defame the 
complainant. There was no accusation of conspiracy nor was the case tried as 
conspiracy. The printers were charged under S. 501 and publishers under S, 500. 
Held, that the joint trial was not illegal under S. 239 (rf), Cr. P. C. 1935 A 769 = 36 
Cr. L. J. 1296, 1928 B, 139 = 29 Cr. L. J. 683. 

2. Where A and B associate together in circulating on different occasions defamatcrv 
statements, they can be tried together. 1930 S. 6Z 1935 A. 769. 

3. Where A and B file different petitions containing defamatory allegations against 
the complainant and signed by the same lawj-er they can be jointly tried. 
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30. Jurisdiction. 


1 Where petition containing defamatory statement was presented to a person at 
Lahore and was published at Amritsar, the latter Court had jurisdiction to trv 
the offence of defamation. 44 P. R. 3885 Cr., 14 P. K. 1889 Cr. Sc<i 24 
P. R. 1917 Cr. 


2. A defamatory letter was written and posted at Madras with a view to its being read 
at Tinnevelly, the oflence of defamation is triable at either place. 72 I. C. 69-2* 
Cr, L. J. 309*3923 M. 666. 

3. A letter is deemed to be published both where it is posted and where it is received. 
81 I. C. 129=192+ M. 340=26 Cr. L. j. 641. 

4. The sending of a newspaper containing defamatory matter by post to a 
jurisdiction to the Jlagistrate of that place. 3 A. 342, 22 B. 112, 33B.77. 
1928 R. 276. 

5. Where a person instigates another by means of letter, the offence is triable at th, 
place w’here letter is received. 16 A. 389. 


3 1 . Miscellaneous. 

1. Defamatory stalement mnde at the instance of challenge by complainant is not rnn 

leged. 1926 A. 237 = 92 1. 0. 694=27 Cr.L.J. 310. 

2. Statement that public servant a-orked for money at an election p. 2 “ 

charcinB him with bribery, as it is not m the discharge of his official dot 3 . 

= 1926 P. 499=97 I. C. 35+=' 27 Cr. L. J. 1090. 


32. 

1 . 

2 . 

3. 

4. 


9. 

10. 


Newspaper. . . 

Proprietor of a nerrspaper is not responsible for publication of defamatory article* 
a competent editor. 12 P. R. 1833 Cr. ^ ji 7 lC. 

An editor publishing defamatory matter under the guise of rumour is guil !• 
3S5=1928 A. 321 = 26 A. L.J. 509. •e.oiAlhhv 

it a-as read by some person m the locality. 26 A. L. J. 196 

?b\=;^5;r¥retr»^ 

1119=1929 N. 17-97 1. C. 431. defamatorv matter published in *•*'' 

The publisher of a newspu^r IS re^ons^ 3 ,^ 3,2, 
paper, whether be knows the contentsof P P l„„e. 

If an *‘'fiflSSfaSen‘tr“ted fhe management to a competent !»'■ '• 

ledge and that be had m »rth emru^^ 
he is not guilty. 9 51. 387, 12 . 

for publishing another copy. 12 P. I Somet.m^ 

.Vnev ■ . osSble for. ts publication. 4 K. 46- 

S?!”i 9 ST //> = nyTc! 355. 1953 .V 434 =34 Cr. L. I. JX. 
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13. In a prosecution of editor of newspaper for defamation, an attested copy of a declara- 
tion made by the editor under S. 5, Act XXV of 1867 to the efiect th.it he was printer 
or publisher was prima Jade proof of publication. 9 M. 387. 

14. .V proprietor cannot be punished as abettor for a defamatory article published by the 
editor of the newspaper. 12 P. R. 1883 Cr. 

15. The fact that th * accused was a dummy editor is no ground by itself for reduction 
of sentence. 1928 Lab. 865=110 I. C. 236= 29 Cr. L. J. 684. 

16. A newspaper is in no better position regarding defamation than a private individual. 

1933 A. 434 = 34 Cr. L. J. 926. 

17. Printer is liable for defamatory matter published. 1933 A. 434. 

33. Privilege of counsel, Judge, parties or witnesses. See — 46. 

34. Privileged occasion. 

1. The question whether a statement was made on a privileged occasion or not must 
be decided with reference to S. 499, I. P. C. 1931 R. 83=32 Cr. L. J. 934. 

2. Accused in reply to a notice from complainant's Pleader calling upon him to pay 
money lent to him, wrote a letter containing defamatory statements about the com- 
plainant. Held, that he was guilt>. 10 P. R- 1910 Cr. 

3. If public money is believed to be defalcated, informing the authorities is privileged. 

1934 0. 8=148 I. C. 427. 

4. Words uttered to protect one's own interest in a criminal prosecution and as 
protest against the conduct of trying Magistrate in conipromising the matter are 
protected by Exception 9. 1934 O. 169 = 35 Cr. L. J. 703. 

5. Municipal Commissioner and Municipal Engineer reported that road metal was 
removed bv contractor. Held, that the report was privileged under Exception 7 to 
S. 499. 1934 P. 343. 

35. Procedure. Prosecution under S. 21 1, I. P. C. 

1. Where in a charge of defamation the prosecution is unable to prove that accused 
n ade and published the defamatory' matter, it is illegal for the Magistrate to exa- 
lt me the accused for purpose of supplying this defect m the prosecution evidence. 
27 M. 238, 4 L. 55*1923 Lah. 225 = 73 I. C 805 = 24 Cr. L. J. 693, 39 M. 770. 

2. Where Magistrate made no enquiry before issuing summons to a respectable Pleader 
to prove good faith, although malice was not alleged and the statement vas made 
under instructions from the client, who accepted full responsibility, the proceedings 

verequashed. Ill I. C. 569 = 29 Cr. L. J. 889. 1927 C. 823 = 55 C. 85. 

3. Magistrate can convict under S. 500, although the complaint was under Ss 193 
211, I. P. C. 6 L. 375 = 95 I. C 305= 1925 L. 631, 23 P. R. 1895, 10 A 39- 
27 M. 61 ; 29 C. 415 Dist. 

4. The ordinary remedy of the person who has had a false case brought against 
him is to apply to the Court to prosecute plaintiff under S 209, I. p. C. Jn a 
ca'» of defamation arising out of cml suit, the Court must see that the provisions 
of S. 209, Cr. P. C., are not evaded. 1925 Smd 263=26 Cr. L. J. 941. 

5. Where defendant makes some allegations, the plaintiff must be given opportunity to 
meet them. 1928 A. 222= 1 15 I. C. 872= 26 A, L J. 196. 

6. If the Court refused sanction under S. 211, a process under S. 500 «houId not issue 

when the real offence IS under S. 211. 44 C. 970. See 48 C. 388. ’ 

7. .\n acquittal on a ch.irge of perjury is no bar to trial under S. 500. 37 C. 604. 

8. Refus.al of an application for s.anction to prosecute a party under S. 182 or S. 193 
is no bar to his prosecution under S. 500. 48 C. 3S9, 51 A 977. 

9. .\ woman brought a ch.-irge of rape. .Vccuscd was not named in F. I. R., but was 
named m complaint and charge was found to be false. Held, that offence fell under 
S. 211 and not S.500. 1935 \i. 163 = 36 Cr. L.J. 970=156 1. C. 593. 

10. A woman m.ade a false report to Police that her modesty was insulted by servants 
of a person at his instigation. Held, it amounted to defamation. .-Mthough oTence 
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36. 


Proceeding under S. 500. 19: 

54 M 1018 nnd n M 4^7 Ehtfag "• 

Publication See — 32. 


^’“^*''’’*'^'1 1*®*!* ''■liere it is posted and where it is receive 
1924 M. 340=81 I. C. J29«26 Cr. L. J. 64i. 

2. To prove pubbc.ition of a libel through newspaper, it is sufTicient to prove that th 

delivered within the postal area over whicli Court had jurisdiction. 19i 
A. 222=1151. C. 872 = 26 A. L.J. 196. 

3. Swearing nn affid.ivii containing libel and using it in Court is sufficient piiblicatroi 
98 1. C. 124 = 1927 Sind 54 = 2/ Cr. L. J. 1276. 

4. Communication of matter defamatory of client to bis Pleader is publication, thoug 
communication to the client is not. 10 P. R. 1910 Cr.=6 P. W. R. 1910 Cr. 

5. The accused made defamntorj statement in a petition to the higher authoritie 
and repeated il to the inarn'ring officials. Held, there vvere three separate. publica 

tions. 16 Cr. L. J. 482 = 29 I- C. 322. 

6. Communication to some person other than the person to whom it is addressed, i: 
publication. (2900) 1 Weir 579. 

7. Communicating debimatoo* matter to the person defamed only is not publication 
7 A. 205, 7 C. W. N. 74. 


8. Sending of notice by post in a closed cover to a public officer, containing imputahbns 
on his character, is not publication. 7 A. 205, 18 B. 205. 

9. If a number of persons meet and resolve not to associate with a person for 
reasons there is no defamation, nor does the sending of a copy of resolution 
make it defamation. But it would be defamation if it is published. -J 
L. J. 240. 


10 . 

IL 


12 , 


21 . 

22 . 

23. 


Defamatory matter written on a postcard constitutes defamation. 6 Hf. 583. 
Sending defamatory matter through printed papers distributed broadcast is publica- 
tion. 15 1\1. 214. 

Filing a petition in Court containing defamatory matter is publication. 3 A* 

14 P. R. 1889 Cr. 

Communication to husband or wife of a charge against the nifeor hnsbond is 
cation. 4. C. L. J. 390. 


Uttering of a libel by husband to his w’lfeis not publication. 10 P. R. 1910 Cr. 
Bending a letter in reply to notice for demand, to complainant s Pleader, defaraatoo 
matter amounts to publication. 10 P. R. 1910 Cr. 

Sending a newspaper containing defamatory matter by 

is published to a subscriber at Allahabad is publication at Allahabad. JaJ*“ ’ 

22 B. 112. . 

The person who publishes and the person w-ho makes the imputation are edu- 
guilty. 19 B. 703. . 

It is not necessary that accused should himself utter the defamatory 47 

enouge if by conduct or words, he adopts the words uttered bj some on 
M. L.J. 746=1925 M. 320 = 85 I.C. 361 = 26 Cr. L.J. 521. ^ 

Penal Code makes no distinction between written and spoken defamation. 

// A and B conspire to draw up a document defaming 2 and leave it with B, ti 
is no publication. 1931 M. 487=131 I. C. 654—32 Cr. L. J. • 

Where no evidence of publication is produced, stM®;?®”). ' 

the gap. 4 L. 55, 27 M. 238, 26 C. 49. Con/. 1935 R. 509. 39 M. /70 

Mere delivery of defamatory letter to compUioant is not publication. J93 • / 

A defamatoo' letter sent to President of Committee. He 

the course of official routine and it was read by other members, tieio. 
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rit l'^33 A. 210«55 A. 253. 7 A. 2.15 Dist. 

37. Public good. 

1. A.*i"««'* 1 mij't ‘Inw thil li^ mi'le th" impul-ition JTi po'xl f-iith in self-defence or 
U Ct. t.. j. SS'i. 

1. If 1 ni'Ti'>'r of .1 ci'Je p iSli«h .t ciCe resolution aloiil llie cx-communication in the 
dis*!nr;‘*of sicnl diitv, it is priril'‘ged and is for public po>d. 11 Uotn. L. R. 638 
-10 Cr. L. J. 372 -l^ A. 64. 

.1. Iirnun'*ntion of a llrahniin for provHinc liquor at a neddmg p.irty is not for 
piiMir pool. Tor K^cep1lon I. the statement must he true and for public Rood. 12 
Cr. L. J. IJ'l. 

4. Arcijsrd charred a doctor «ith conspiracy m dracRinc a person and to cause him to 
b* tsVen In cremHinn. on a flimsy maleri.il and svitboiit makinR any inquiries. 
Held, th.at .as it n*as not in cood faith, it tsMS not ncccst.iry to consider if public good 
nas invoiced. 1924 C. 6l 1 = 53 1. C. 631 = 26 Cr. L. J. 71. 

5. Order of interdict issued by .a religious lic,id ag.imst a person for taking p,irt in a 
caste dinner is no ofTcncc. 72 I. C. 155 = 1923 M. 587 = 22 Cr. L. J. 325. 

6. The person m.sking the imputation cannot escape liability if in addition to state- 
ments which would l>c protracted, be goes further and makes false and uncalled for 
st.stements. 3 A. 664. 

7. A Court ma> hold lli.tt an imputation is true and for public good but on considering 
the manner of publication, eg , newspaper It may hold that publication is not for 
public pood. 19 11. 703. 

8. .\ pmilcge docs not justifj publication in ctccss of tlic purpose or object which gives 
rise to It. 6 M. 381. 

9. A person can make remarks .against a Municip.ll Councillor, so long ar he abstains 
from attacking his private character. 19H M. W. N. 351. 

10. An editor does not act in pood faiih for public good, when he publishes a very foul 
rumour. 1 P. 414. 2S C. W. N, 351. 

38 Questions in cross-examination. 

1 . Where the .accused m cross-examination of party’s wife asked her whether her hus- 
band was not habitual olTcnder restricted under the Act, and which was not true nor 
necccssarj for testing the veracity of the witness, but was made, out of malice, held 
that accused was guilty under S. 500. 1935 R. 293 = 155 I. C. 91 = 1935 Cr. C. 989. 

2. The mere fact that the Ple.ader approves of the question is no defence, when he was 
requested to put such a question. Ibid, 

39. Repetition of. 

1. Tlie Code makas noexception in favour of a second or third publication as compared 
with first. Tlie person repeating is guilty. 12 B. 167. 

2 Accused made cert.ain defamatory statement about an officer in a memorial to the 
Governor who ordered an enquiry. The accused was called by two officers one 
after the other, who were appointed toraake enquiries and he repeated the same 
thing. Held, that his conviction on three separate charges for making and publishing 
was good. 13 A. L. J. 681. 

3. If the accused by his conduct or words adopts the words uttered by some one eUe, 
he IS equally guilty. 1925 M. 320= 26 Cr. L. J. 521. 

4 Where libel IS printed, the sale of each copy is a distinct publication. J2 P. R. 
1883. Cr. 

5. The fact that the person has in the first instance made a defamatory statement out 
of Court and then repeated it in Court, committed the offence of perjury, is no bar 
to prosecution for defamation in respect of ti*e statement made out of Court. (1886) 

1 Weir. 580. 

40. Report of Proceedings of Court. 

An accused, who was the trustee of a temple, was convicted of defamation, the alleged 
defamatory statement being that the complainant had been convicted of theft of 
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'll. 


iilnK. llcW, liiilri.avH-icKi >ia-! tIK'il. .i> it 

lirofoi-iliiiv-. Ill ,1 M. t(,i. 

Report of nn officer. 


le.ir (he paHtr.r(irt!i of the rctull cf 


l>r|wil of nil o.ii-et III 111 - rxr.-iili-m of lii.<lo!>- ilii !-r lii< rupcthir'e cirdtir, isliich con- 
l.iiiir (Irlifiiif.i.-i Iiiipai.itin,,, n-iia.t o!her«. fill! (io( ni.itfe rtclfe^iiv or ua/osli- 
h.ililv l« corrre.Uii Kvepliori to S. m Jj I', H, 1S50, 26 A. I.. J. '7£0=I32S A. 
Jill, .See 4 V. \V. I), IvtO Cr. 

<12. Report of proceedin); of b cbjIo meolinjf. 

U here the oetr Ir.lifrf rien-il a report of e.oi!tc iiicelilie Ihrt coniphiinaBl is riot lobe 
rcftain hn^oitf jjn,f rx-fflfnnii{«frntprJ, there f'« no defntnation. 1931 M- 

W. N.-ior. 


43 . Reputatton— hnrmjnjl of. 

1 . If it !'• pr )% rti III < •itiijil.uti.xnl hn'l nototiiKMlj' liul frjuiutjon hribe-t-ikefi the ini- 
/iiJlitHtij fii i(f^ .}« jj> hai'mfr tahra hf/V on n fxirtictfhr oce.i?f<7n, eren 
« mil I not d.im.v*' fn-. frpui.'itioji ns hr now to lo<e. 4 L. SS-1922 1. 225= 
r.i 1. ( . ^{)5 .!4 Cr. I.. j. 6«5. 

2 t ohvfnr aiuJ in^iiliin;* tvortN in of a re^peeJaWr person after m 

.ilirr* ,u«o:i le ttver. lowers ihf reputation of that person. 45 I. C, 1005. 

3. Ar< u‘!ed cannot csenj>c puju«hment on the pround th.it the repntntionofpersonaltack- 

ed was so pox! or th.it of the person attacking so had that serioos injury to tw 
reputation was not m fact caused. 1924 .N. 560«S3 I. C. 503. 

4. U IS not e«scninl pari of the oficncc that h.irm shooJd be caused to the repolation 
of the eoinphmant. 59 I. C. 202=12Cr. L. J. 129. 

5. It IS not nccessar> that there should be intention to harm the reputatlw. It'S 
.suOiricnt if tliere was re.ison to Micre that imputation made would harm the t«P®' 
tanon. 34 l\ \V. «.19U Cr. 

6. Where «!ef.iniai<jry words xverc used in a street QuarreJ and were mere vulgar 

It w'as held that there was no dehbcr.ile intention to harm the reputation ^ 
person <fef.»ned. (ISS7) 1 Wcir 607. 1S83 A. W. X. 36~“167. 

7. fii replj to a Inwh written by the compfainant att 

the accusal retorted hy a stiriilar publication. The ■ ‘ 

ifold, that personal chawicier of the coiiiplatnant 
«iy24 M. \V. N. 76S='1924 M. 698. 

S. ’ Coitiplainant was, invited to dinner and was asked by the host to leave Ae place 
out c»\ing anv re.ison. Held, tliat his reputation wms not harmed. -4 A. • J- 
= 1926 A. 71 1 = 98 1. C. 606-27 Cr. L. J. 1390. 

9, Where accused declared in a feast of brotherhootf that the complainant 
casted and could not lake part in the feast, w’hich w'as wrong, he was suiny ^ 
niation. 192S A. iI3 = 26 A. L. j. 361=29 Cr, I.; J. 451. H Cr. L. 3.413, 

10. Wliere a complainant n.is describal .isa man with w'hoin not even ”3*“rks, let i o 
Unihiinns, could .associate and the wedding of his daughter was d^r^d a 
carnival worthy of perdition, the accused was guilty. 12 Cr, L. J. 1*9. 

n. Anything that lowers a man »n his own estimation only is not defamation. 7 

( 220 ). 

12. A corporation cannot suffer m txidy or mind, although it may have a good repu 

51 C. 250=1924 C. 495=28 C. W. N. 160«84 I. C. 554. _ 

13. Reputation to be liarmed must be of the very person against whom impidat 
made and not of some other person. 22 P. R. 1884 Cr. 

44. Sentence. - 3 

1. When defamatory ivords are used in the heat of a passion, it does no ca 

severe penalty. 1923 R. 148=2 Bur. L. J. 10. innocent 

2. An editor of newspaper, who publishes a false and fabricated account ^ info*"' 

social function to stir up communal feelings and gives out that **• fflth. 

mation of somebody W'bo in fact never supplied him cannot be ligo > 
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1928 L. 865 = 110 I. C. 236=29 Cr. L. J. 684. 

3. WHiere r\n Editor publislie's defamatorv matter under the guise of rumour and 
^hen asked by tlie compHimnt to cvpress regret, wrote a letter aggravating the 
magnitude of the oftence Held, that the sentence of 6 months imprisonment was 
light and inadequate. 1928 A. 321 = 117 I. C. 355= 26 A. L. J. 509. 

4. Where editor was a mere tool in the hand of the proprietor who wrote the defama- 
tory article and who bore ill-will against the complainant, he should be dealt with 
lementlv. Hut being dummv ehtor is no ground bv itself for reduction of sentence. 
1Q25 L.' 865= lin 1. C 236=20 Cr. L J. 684. 

5. An immediate apolog\ m the widest and most unreserved terms maj lessen the 
punishment. 26 \, J. 500=^1018 \. 321. 

6. The fact that accused was a mere diinimy editor is no ground In itself for reduction 
of sentence. 29 Cr. 1.. j. 681 = 1028 L. 865 = 110 I. C. 236. 

7. If ill the course of trial evidence revealed that in writing the libel, the .\ccused 
proceeded on a gross mistake of fact, a prompt apologv should be tendered. 
41 I. C. 1023. 

45. Similar acts of. — Admissibility 

In a defamation case, evidence of instances of plaintilT’s acts, more or less resembling 
Uie particular acts of imscondticr imputed to him in the libellous statement is 
inadmissible, unless those acts were parts of the habitual and intentional and not 
.accidental conduct of the plaintiff. 15 Horn. L. R. 130=19 I. C. 98. 

46. Statement in Court or proceedings by counsel, Judge or Magistrate, parties and 

witnesses. 

A. By Counsel. 

1, Court should ordinanlv presuaie that the remark or question by counsel was 
made on instructions and in entire good faith. Ill I. C. 569 — 29 Cr. L. J. 
889, 55 C. 85. 41 C. 514. 1932 B. 490=34 Bom. L. R. 910, 48 C. 388, 

3 R. 524=1925 R. 345, 19 B. 340, 9 Bom. L. R. 1287, 1927 M. 379. 
1926 P. 499. 

2. Where the questions were .isked with utter wrecklessness and not for the good 
of the case but to injure the reputation of the witness Held, the counsel is 
guilt} as there was no good faith. 54 C. 137. 

3 When a lawver makes a defamatorv statement, good faith is to be presumed and 
bad faitli is. not to be assumed unless there is independent allegation or proof of 
private malice. 19 B. 340, 41 C. 514, 1925 R. 345, 36 C. 375. 

4. Where the statement made was necessary for the interest of client, the presence 
of malice will not override the presumption of good faith. 50 M. 667 = 1927 
M. 379. 

5 The English law of alisolute privilege does not apply m India to sLttements of 
Advocates in judicial proceedings. An opportunity should be given to Advocate 
before summons IS issued 3 R. 524 = 1925 R. 345, 55 C. 85, 29 Cr. L. J. 889. 

6. The burden is on the prosecution to prove absence of good faith. 7'he Court 
should not hold an Advocate criminally liable unless actual malice is established 
and It IS proved that he took unfair advantage as a Pleader for an indirect purpose. 

6 P. 224 = 27 Cr. L. J. 1090=97 I. C. 354, 19 B. 340, 9 Bom. L. R. 1287. 

7. A Pleader in addressing the Court called the prosecution witnesses loafers and 
was prosecuted for defamation. Held, that in the .absence of express malice, he 
was protected. 19 B. 340. 

8. Where a Pleader after the clo«e of trial, wrote a letter to the client th.at Judge 
had received a bribe and the complainant who conveved it received a portion 
of the same. Held, that if a rumour really existed, he was protected. (1894) 1 
Weir 594. 

Where an .\dr<<c.ate makesa statement as a partv in a departmental inqiiir}, 
before the Deputy Commissioner and bases his opinion on a letter written bj 
him to the Magistrate that he liad accepted the bribe, the burden is on him to 



396 


Defamation — (coiUti.) 

prove t!mt U falls unilcr any exception.- I3i I. C. 553 = J!i3l ii. W=19il C. : 

umler jn^tniction*) from the client, he ; 


10 , 


Where a coun^^cl n®J{s a nnesMon 
M Cr T J 856^^^ to Ii^ve existed. 1933 C. 


n. 


12s 


Vi ? fu ^ enoutfh to plead instructions, the counsel must he personaiiy sa 
ttmt there arc reasonaWc grounds for rutting forward a charge acains 
witness. 40 C. 898, 47 A. 729=2925 A. 641. 40 C. 898. 


A member of Bar in India has no absolute privilege. He has to bring h>s 
wjjjim the terms of Kxception IX to S. 499. 1932 R. 490=139 I. C. 275. 


B. By Judge or Magistrate. 


An action for defamation cannot be maintained .against a Judge for words 
by him in Court, even though false .and malicious. 17 M. 87, 10 M. 28, 19 B. 


If the judge in Tejecting an application wrote that it w-as so badly written 
Gupt.a could he re.ad as Ixtitta (dog), etc,, the complaint under S. 500 show 
dismissed under S. 95, 132 I. C. 783=1931 O. 392. 


c. 


3. If a Judge used defamatory language to a witness during Ihe trial of a su 
complaint against the judge could not be entertained without a «anction ti 
S. 197, Cr. P. C.v as the Judge was acting in his official capacity. 9 M- 43! 
P. R. 1904 Cr., 13 C.P. L. R. 126. See 26 C. 852, 2 P. 481, 

By parties. 

1. A defamatory statement on oath or otherwise, by a party to judicial priKeed 
falls within S. 499, 1. P. C., and is not absolutely privileged. The 
common law of England do not apply. 50 B. 162**3926 B. 141 **93 1* 
151, 48 C. 388, 49 I. C. R)9, 59 I. C. 'H3. 34 P. R. 1889 Cr., M F 
1893, 5 P. R. 1913 Cr.. 84 I. C. 977 = 1925 R. 15«2 R. 333. H B- 
and 17 B. 573 overruled. 

2. Where the accused's answer alleged to be defamatorj' relevant to the mo' 
in issue. Held, that the provisions of S. 342 (2) applied and the awu'iM 
not at any rate punishable for this statement. 1927 A. 707*25 A. L. j. 
36 M. 216, 1921 C. 1, Uef. 1926 A. 287 Dist., 1926 B. 141 Diss. {rotn^ 

3. Where jt is found that accused acted with a desire to protect 

appe.al to Magistrate, r.ather than to injure others, he is protected by P 
8 and 9 of S. 499. 56 C. 1013 = 1929 C. 346,4 C. 124. 

4. Party stating that his rvitness is won over and hence not examined is not defa 
tory. 1925 R. 360=94 I. C. 603=27 Cr. L. Js 64S. 

5. PlaintilTis not privileged unless the allegations in the plaint made i i 

faith. 98 I. C. 392=1926 P. 425, 11 Cr. L. J. 594, 22 A. 134 Dist. 

5. Calling a complainant with previous conviction n rogue, for 
tection ofjone's own interest in the course of a Police enquiry 
exception. 46 1. C. 411 = 20 Boro. L. R. 601. ^ 

^ First information report to Police is privileged. 41 A. 311=*49 I. C. 855, 

1. A written statement filed by* a respondent in 

privileged. 42 I- C. 763=18 Cr. L. J- 1019, 38 C. 880 and 36 M. 216 

Statements made in bad faith in an npplic.ation^for ^riun^fer o/^a^^c. 


prm^'tedr icTc! 433r40 c" 441. 23 C. 867, 32 C. 756, 38 C. 880 Dist, 


slalmcft. 


A party or witness is liable under S. 500 for a defamatory s a em sfaif/rf 
of the (lueslion of perjOTy- rr = 12 Cr.^L. I- 153. 

within the exceptions under S. 499. 7 P. U. R. 1911 C . ^ oUnfut'i 


11 . 


13. 

H. 


u . rmiTt is 

Statement of an accused in answer to a question put h} 
privileged. 36M.2I6. 29A.685.9 Cr, L. J- 276. ^ 

A defamatorv statement contained in a complaint is priyilcced an o'! 

lies under S. 500. 37 M. 110 . 38 C. 890. 1925 A. 316. 40 A. 41. 

in his mlerest js prmected. 20 Vror.u L. • ‘ 
(he prmind of public po >r 


Accused makmi 
The 


a statement i 
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fuihrn — 

1*" c*'fn l'>n rnmpliiinnt. \^l 1 ■»^l^Ill*^rA^rIv tinl.rs a «lrfannlnr) ‘italcinrnt \\il]intit 
Ih** juttifnlion. 47 1?. 15, 17 ll. 573. 

15. rcTiarV^ ahaul lit? rhira^ltr of compl-tminl while showinc c.iu<e 

aren't tmdrr ?. l.*'^ arc prcnliceil if made m pool f.iithanH for one’« 

onn prn!ertio-i l‘»ji C. TA=f>n I. C. 2'iOr-23 Cr. L. J. r,S5. 

K> Imputation nf ht-l rlnra^irr in a statement to Maet«tr.ale i^ covered by Ilvcep- 
tion 1 to S. 4'5^, 1. 1*. C . if it i< true. 1934 A. *>04. 

17. S. 4'>‘5, liarejition *>, noull be appltc.able |o the c-a^e of an .applicant niakinp 
defamatory statement in proceedinca Iwfore Ucvcnue Officer m order to «!upport hi«! 
applicatim. 1022 1. 4b2 = *»7 1. C 5S9“2) Cr 1. j. 429. 

I*'. There i< na aluolutc privilege in rcipect of defamatory at.atemenls in pleadinpa in 
Inli.a 05 I. C 2 14. 21 C W. 31 C. 8a0. 14 11 97. 3 A. 815. 48 C. 388. 

19. .\ complainant makinp lib<«lloH< <t.alementa in hi« conipl.amt la not absolutely 
protected. Cnder S 499, Haccplion Rtll thev are privileped if made in pood faith. 
49 M.72S«l*>2i M.*>d*i-9'> 1. C 978=27 Cr. 1. J. 1024=51 M. L. J. 112. 
30 M. 21«i.and 37 M. 1 10 overrulcl. 44 M. 913 Dist. 

20. U a counsel nr acniied a«.ked a question from a tvitncss whether in consequence 
of chcalinp he had not been lurneJ out of the ministry, it is no defamation. 

15 M. 414 

21. Defend.ant clurpmc a Munsif with conspiracy nith plaintiff in gettinp up a false 
case, in a petition to Deputa Commissioner is puilty. 21 P. H. 1887 Cr. 

22. Imputation !».• a partN in pool f.aith. with due care and caution is protected. 34 

P, R. 1SS9 Cr.. 14 P H. IS93 Cr. 

23. If a defendant files a {.alsc afrid.a\it. a complaint under S. 500 is competent 
but It should be stayed till disposal of civd suit. 1935 Sind 81 = 1935 Cr. C. 
367, 1926 11.141*50 R. 162, 4H C. 383, 17 B 573 Pel. on. 1927 Sind 10=27 
Cr L. J. 1105 . 29 A. 6S5 lief. 

D. By witness. 

1. If the statement of a svitness is true and releont to the case it Is for the public 
pood that it should be made. 40 A. 271, 244 P. L. ll. 1912, 14 P. R. 1893 Cr., 7 
P. \V. R. 1911 Cr. 

2. A Witness nho makes a defamatory statement m a judicial proceeding, is not exempt- 
ed from criminal liability under S. 499 unless it comes within the exceptions. 5 P. 
R. 1913 Cr 34 P. U 1889, 14 P. K 1893. 26 A. 6S5, 59 I. C. 863 Foil. 11 M. 477, 

16 M 235, 3(1 M 222.17 11 127, 17 B. 573. 27 C. 2)2, 52 M. 432^ 1929 M. 236= 
116 I. C 337 = 30 Cr. L. J. 613. 

3. ImpjtatioT of miscarriage without any knowledge whether the woman was married 
or not IS defamation. When the character of woman is not in issue, the witness is 
not protected by S. 132, Evidence Act, unless Judge himself put the question. 1930 
A. 493 = 129 I. C. 707, 1926 B. 141=50 B. 162. 32 C. 755, 18 A. L. J. 112, 3 M. 
271, 29 A. 685. 

4. A witness, xvho being actuated by malicious motives makes a voluntary irrelevant 
defamatory statement, is guilty under S. 500 and cannot claim privilege under S. 132, 
Evidence Act. 105 I. C. 820=1928 N. 58, 21 C. 392, 33 C. 756, 40 C. 433. 

5. If the statements are relevant to the issue m the case under inquiry no prosecution 
for defamation would he 27 C. 262, 11 M. 477, 

6. Statements made by a witness ate entitled not to an absolute but qualified privilege. 
52 M. 432=1929 M. 233 = 116 L C. 337=30 Cr. L. J. 613. 

47. Statement to Public Servant (Police, etc.). 

1. Report to the Police that a lost buffalo was in accused’s house is not defamatory. 
95 I. C. 480 = 27 Cr. L. J. 816, 

2. The persm charged with making a defamatory report to the Police must prove that 
he used the privilege honestly and the o»ins of establishing that lies upon him. 1923 
A. 167 = 77 I. C, 913. 
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'• nnhV I ir> propitr tlcfrnr*" tlnti hnniperct!. An nrticr to 

Iivr in I'otifr linrc jn a I’oltrp Oltifcr it arms'-/! is tinprnprr. I‘>32 C. 2S5 

-5S C. lU:. 49 1. C. S5» :«J fi. L. I .’30. 

If iirw ^Mtnrssrs air to !>'• r\aniuu«! in tin* hcssmns (%iiirt. the snmmarj of tlicir 
CMilrarr !< siipplird to tbr |'n'-'>..rr frer of cost, 1934 II. 4S7. 

3. Fnlw. 

1. I'alsf* defence rf nccu»c<l person shnuM I'll ifnotcd. 21 1’. H. 1890 Cr., 22 I’. R. 
1808. 5 I’, n. 1872 Cr. 

1 Innocent pcr«ons not nnusa.all> drn\ i»rc<cnre or other circumstances supposed to tell 
af:ain*t them. 37 1’. K. 1>‘'«7 ( r. 

3. Different persons aic <liifcrentl\ ron<tiliitcd .nn<I some thnimh innr/:cnt deliberately 
abscond nlher than f.acc .i trnl or deposit the .i!Ic,;cd cinlicrrled money to be let 
oH \\ith a small |iunis!imrnt l‘'3*> < > 324 - 31 Cr. I. J. lOSl. 

4. Ill .advised defence b\ .accuse,! |>erso:i slmuM In; ignored. 28 I*. L. R, 1906 Cr. 

5. Innocent persons not iisu ilK taiscl.il-e plea of 0 / 1/11 22 I* K. 186S Cr., 57 I’. 

R. 1866 Cr., 1925 L. 42 « 2'^ t-r L. J. J‘.*.C 

6. Defence being false is no eorrobor.itnn of approver. 3 L. 144 “23 Cr. L. J. 513. 

7. Merely because accused nukes a fal«c defence or uses false testimony, he is not 
deprived of the presumption of innocence. 1934 Sind 22 

S. Falseness of defence docs not help prosecution. 1923 M. 365, 57 1’. R. 1866, 21 
1*. R, 1890, 3 L. 144, 1921 L. 89. 12 Cr. L. J. 584. 21 V. R. 1890, 1933 L. 946, 
1925 L. 42, 1921 C. :31. 17 Cr. L J. 23. 

4. Ignorance of Law. See Ignorance of Lan 

Ignorance of law cannot be pleaded as defence. In a prosecution under b. 19, Arms 
Act, the .accused ere not defended b) counsel .and the> did not plead the excep* 
tions under S. 2 (7) (<i), though circumstances shoned it could have been pleaded. 
Held, the .Magistrate ought to b.avc questioned them regarding the possible 
defence and that accuscil sliould pkad the exception m revision. 1930 H. 349“ 
1930 Cr. C. 1177=128 I. C. 845. 

5. Imputing uncliastity to complninnnl’s avife or throwing mud at witness. 

Sec Conduct— 2. sentence,— 3. 

6. New — at late stage 

New defence raised .It late st.age in.i% Im: ignored unless it could not be raised earlier. 
1933 V. 481 = 144 1. C. 872. 

7. Pleas — Inconsistent or alternative. 

1. Accused cannot be barred from setting up inconsistent pleas 1927 L. 710. 

2. By setting up inconsistent defences,, there can be no doubt that the case for the 
accused becomes consider.iblv weaker but there is nothing illegal in setting up 
alternative and inconsistent defence. 1923 C. 717, 1933 P. 481. 

3. Accused can set up alternative ilefencc of tilibi or right of private defence. 40 A. 
284, 32 A. 451, 58 I. C. 527, 52 I. C. 485. 

4. Magistrate, in dealing with ignorant individuals accused of teciinical offences, should 
assist them m putting up defensive pleas if tlicy are not defended b> Advocates. 
1930 R. 349, 128 I. C, 845= 1930 Cr. C. 1177. 

5. Plea of private defence can be taken for the first tune in appeal. 1925 A. 664 = 87 
I. C. 597 = 28 Cr. L. J 997. 

6. Right of private defence can be found, though not pleaded. 1924 A. 645 = 85 I. C. 
245 = 26 Cr. L. J. 501. 

7. In case of general fight between two parties, right of private defence cannot be 
pleaded. 47 M. 232= 1924 hi. 379=25 Cr. L. J. 715, 

8. Contributory negligence cannot be pleaded in a criminal trial, 1925 Sind 233 = 92 

I, C. 433 = 27 Cr. L. J. 257. 
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3. 

4 , 


(s. 


Wliero a p3r<!oii ra-vkea a repart to the Police oik! 
results m the search of that person’s'house it is an 
L. J78 = 9S I. C. 311=27 P. L. R. 171 = 27 Cr. L. 


stispects certain person n-bich 
imputation within S. 499. 1925 
J.-B99, 


Defamatory statcmcat contained in a comphint to Magistrate cannot form the ba«s 
ot a stilt for damages in a Ciril Court. 1923 A. 316, 40 A. 41. 


Petition to a Magistrate containing defamatory words about complainant is garero- 
crt by r..?:ceptvon I ta S. 499 w*ben it wms substantially true. 1934 A. 904. 


If a parson recaires mformatioa that other persons are about to him, he is entitied 
t» ask Polire pratertion without himself making infiuiry. It cannot be said that 
he did not a^t is good f.ailh. 1935 H. 297=138 I. C, 93, 


48. Truth as defence. 


1. The accused is entitled to call evidence to prove tint alleg.ations are true, even 
though he denied making such allegations. 30 Cr. L. J. 239=^1923 K. 167. 

2. Where the accused intends to bring evidence to prove the truth of the defamatory 
matter, his Advocate should cross-examine the complainant upon every matter upon 
which he intends to lead evidence. If he does not do so, he may not be allowed to 
lead such evidence. 6 A. 220, 10 A. 425. 


3. Where the accused charged a woman with being pregnant with adultery, requested 
the Court to have lier medically examined, field, that there was no law empower* 
mg the Court to order such examination and her refusal to do so is no evidence 
against her. 1930 L. 159*123 I. C. 841=31 Cr. L. J. 554=12 L. L. J. 5. 

4. Where there was a dispute over a plot of land between the complainant and the 
accused and the latter in a petition presented to the Municipal Council made a 
statement that complainant w’as sentenced to rigorous imprisonment. Held, that 
statement though true was not privileged. {lS95j I Weir 612. 

5. Questions as to whether .accused had go^d reasons to believe imputations to be true 
is relevant. 1933 Smd 403 = 54 Cr. L. J. 667. 


6. Accused must prove that imputation made was true. 1933 Sind 403. 

DEFAULT OF APPEARANCE. Sea Absence of Complainant, Appeal— 15. 

DEFENCE See Explanation by accused, Duty of Prosecniion. 

1. Anticipating of — . 

Evidence can be led to meet the anticipated defence. Evidence of defalcation pn'ot 
subsequent whether such defalcation found the basis of other charge or no i 
admissible to prove the criminal mtcnl, as also to anticipate the f 

existence of such intent. 27 Cr. L. J. 1217=1927 Sind 23=97 I. C. J04I, 

L. 880=111 J. C 387=29 Cr. L. J. 835. 


Fair opportunity for—. 

1. Accused should not be punished without being allowed an opportunitj for defence. 

62 P, R.,1866 Cr., 23 Cr. L J. lo7, 1925 A. 318. 15 Cr. L. J. 5^1. 

2. Before taking .an action .against a person f.ibricating false evidence, it is 
that he should be given an opportunity to substantiate his allegations. 

1157 = 90 I. C. 661«26 Cr. L. J. 1589 

3. An order directing .accused to be read}* with his defence on Cr. 

examination of Tcmaminp prosecution witnesses is improper, 1924 / • 

L. J. 1003. 

4. Sometimes the real principle is reversed. No sooner an accused is .f <j;, 

a Court by tlie Police, be j« readily presumed to he guilty and eirr . 

his part to prove his innocence js token as vexations by tfie Court. - • " „ 

5. Defence witiresces were not given up. iJigh Court gave 

them, although funher process were not asked for. 1924 C. I9o - -0 ' ‘ 

6. Accu<;e<l shoal'Mie siven /.a'f opportuoiti to consult legal .adviser. 20 Cr, .. . 

\ccn<^f6 'hoult! not h" tne-J m a lusty ntraaer y^ving^him \\\ 


\cc«c;j.o *nouui not n** rneti in a iiis:y m v.n 

to pradi!'^ whole evidence m sappart of bis rfefrne 
U. 1914 Cr., I C. W. S. 313. 



403 


Defence ^Vihicssce — {conid.) 

r». Where after the clo'?e of case, the Mnsistrate summoned a witness, the accused 
should he giren opportunity for summoning witnesses to rebut the evidence of the 
Court witness. 0 C. 714, or of prosecution witness. 1925 L. 531. 

7. If a witness is unable to attend the Court owing to illness tlie Court should ascertain 
whether it will be possible for the witness to attend within a reasonable time, if not, 
then his evidence should be taken on commission. 3 P. 591 = 1925 I*. 55. 

S. Statement of defence witness that a prosecution witness was at a particular place at 
a particular time is admissible eren though he was not cross-esamincd on the point. 
11 Jl. H. C. T?. Ihr.. 

9. Accused cannot he convicted licrause he failed to produce defence. (1896) Hat. 854. 

7. Expenses of — . See — 3, Espenses of witnesses — 2. 

8. In commitment proceedings. S. 203, Ss. 212 — 216, Cr. P. C. 

1. When accused are tried for offences under Ss. 363—367, I. P. C., every opportunity 
should he given to them to adduce oral or documentary evidence, 1930 C. 362 = 
126 I. C. 720=31 Cr. L. J. 1077=1930 Cr. C. 538, 

2. If witnesses fail to appear, the Magistrate must make a second attempt to secure the 
attendance of absent witnesses. 4 A. 53. 

3. Magistrate can require the accused to satisfy him that the evidence of witnesses is 
material only when he thinks that the witnesses were included for the purpose of 
vevation or delay, otherwise not. 8 A. 668. 

4. The fact that accused declined to examine witnesses at the close of the case would be 
no reason for refusing to summon them to meet fresh evidence, taken afterwards. 

6 C. 714. 

5. An order refusing to issue process should be sparingU used. 7 P. R. 1898 Cr. 

6. When defence witnesses were not examined by Committing Magistrate, commitment 
must be quashed. 1934 E. 6l0 (1). 

7. .\ccused is entitled to ha\e his witnesses summoned m tlie absence of finding of 

vexation, delay, etc, 1935 S. 69, 19 502. 

9. List of— . S. 211, Cr. P. C. 

1. Magistrate IS bound to require the accused to give a list, if he desires to call wit. 
nesses. 7 Horn. L, R. 723. 

2. If accused when c.alled upon to give a list, refuses to do so, lie c.annot afterwards 
compel the Magistr.nte to summon witnesses. 19 A. 502 

3. The accused is entitled in refuse to disclose the n.xmes of the witnesses he wishes to 

call at the trial as well as the nature of their evidence. 14 242. 

4. ^lagistrate should not reject the .application on the ground that the number of wit- 
nesses IS very large, ll C. 762, 15 W R. 15. 

5. The Magistrate h.as no right .arbitranlv to limit the number of witnesses to he pro- 
duced by an accused. l92o L. 454 =2" Cr I.. J. 543 = 03 1 C 1039. 

6. .\ccused must be informed of his right to give list of witnesses, 1934 T at M\s=. 

35 Cr, 1.. J. 616=148 1, C. I5‘>. " “ ' 

10. Prosecution witnesses called as— . .See frovs-exammaiion— IS. 

11. Refusal to summon — . See— 2 . 

1. .\ Magistrate cannot refuse to summon witnesses on the ground that thei are imph- 
c.ated m the charge. 15 W. I\. 7. 

2. Magistrate cannot refuse to summon witnesses oa the ground that he refuses or is 
unable to pa\ tlie expenses of witnesses, 24 Cr. L. J. 831. 

3. Th.it the witnesses are living .at .a great distance is no ground for refusing to summon 

45 M. I,. J. 305 = 1924 M. 243-74 I. C. 952-24 Cr. L. J. s40. 

4. Magistr.ue cannot refuse to summon sMtnesses on the ground tli.ai no useful purpose 
will be served b\ summoning, 24 Cr. I.. J. 655= 1923 I.. 42'), 12 Cr. L. J. 545. 



hi'fcucc 


3. 


6 . «l.,t,.,rily I, mil mm,|-t <■( .Irfrncr 

(.. -f if, 20 Cr. L, ]. an, 17 M. I.. {, 2 , 

I'Oi A. Jl( . toil. 31 M. 131, IJCr, I„J. 5 (J. 
S. K !i M.wi'tiair «nraiwwi ii miml^r u( h- 

nil.iir.itilv, 1935 .\.(,)S--3'', Cr. I.. J. ln:’. 
Cost of sumnioninit, SV.- of v,iin-s.f«— j. 


mlnriscs, 1931 ,t. J 33 , Jijjj 
19J5 C. (!0=23 Co L.) 319, 
rn,nnf>l tvflcrttanls limit 


1. I hr unh>lkl\ rr rvru tr(««:a! to p.\\ tltr (if witnrs^c-* jn :i warrant case is no 
jrrojjmUor rrfitnoj; to *!iim»mr> the v.itnr^r'*. lf>24 }’. I 4 J «=74 !. C. 863=24 Cr. 
U I 6’,?/. r i>. /v\ f.vos. 5V^ Jf Cr. {.. J. o^'O. 

2. Ifithr Majiiviratc han ot\rt> aUov.r.! wiinrco*'* to hr Hnmnioneil without demandicg 
cxp^<i<<'^ from thr (irf .ifKl ihr U(fnr<<r< arc not ctrjmincti on that date, (t< 

hn^i no jMuvrr tonav nfirtttnn{«; tlmt witnrs<r< ■shall not he "nimnioned 
r\r I'S^t on jMMurnt of c\i>'>ti>)ra hv .irr«‘.r.K .11 (’r. L. j. 71 1 . 


3. If ihr vMiof'S'.rs arc ou I'lf/n'rriinjrnt rvi>^n';cs, llie Mayistraie is not justi- 

lirit in rrf»i‘.m}; to allow them to !»r rro'-s.f'caminrcl unless the acctiswl paW their 
r\prn«;r- 5 . I9-'» 1.. 57s - 115 1 . (\ 7f,^2i) Cr. 1.. J. 3K0^l929 Cr. C. 152. 

4. Thr ordinary proo^diirr »n warrant r.ace is that rvprnsrs witnesses are usiiailf 
j>ornr h> tiovrriimrnt. 1929 L. 23^-30 Cr. J. S 14, 1932 f-. 4Sf, 7 P. i?. IM 
1924 I'. 142. 29 Cr. L. J. 459. 1<»32 I.. 577. vSVir 1923 L. 420. 


5. *riic Court should ,sMte the ammml of trarelline espensts. 1923 R S53. 

If, In earcptional cases when ^tal:lstratl: douhts the l/oinr ^i/ts o( the applicatLnt 
Msimstmtc ni.a> rcquife the expenses to l>e deposited, 1933 P. 242» 12 P. 2S4, 

7. Keason^ for demanding depo^nt may not l>e recorded. 1929 L. 23. 

4, Delay in summoning— . 

1. Triflmp delay m summoning defence witnesses just after the first apphcatwci JS 
gr.anted, is mimatcrul. 1923 P. 536*24 Cr, L.. ). 835, 12 Cr. L. J. 150. 

2. Court sliould be given re.isonnl intcrral for considering what evidence he shouW 
produce. 1920 1\ 25. 

3. An unduly lielated .application for process is liable to be construed for purpose of 

delay or vexation. 13 Cr. L. j. 218, 12 Cr. L. J. 150. 

5. Examination of — in commitmonl proceeding. S, 212, Cr. P. C. 

1. The Mnsistratc i.s not bound to examine any w'ltness named in the list given under 

S. 211, Cr, P. C. 36 M. 321. 

2. The Magistrate is not bound to record reasons for refusing to e.\aniine defence ui 

nesses. 18 A. 380. 

3. When the Magistrate intended to summon some uitnesses for ^ 

make a local inspection but committed the case .if the ' 

Held, that the order of Sessions Judge was ultra vires. 1906 A. W. N. 


6, Examination of — in warrant case. S. 257, Cr. P. C. 

1 . A Magistrate cannot refuse to examine a defence w’ltness who is 

he IS requested to do so. 4 Bom. L. R. 461. See 193+ M. u . 9/, 

2 . Jlagistmte cannot refuse to examine the defence witnesses on the ground (ha 

evidence is unnecessary. J4 Bom. L.. R. 350*13 Cr. L. J. 523. ^ 

3. Magistrate cannot dictate terms that witnesses cannot be examined until accus 

their expenses. 1929 L. 578=30 Cr. L. J. 380= 115 1. C. 76. 

4 . Jtfagisfrate cannot dictate terms upon which the examwcition of the witness 

be conducted. 1928 P. 253*107 I. C. 846 * 29 Cr. L. J. 308. 

5. Thee ' -'-•—-Hnesses from Coimbatore 

not s far vexation or delas . -i h 

tion 'stice, although accused sen 

lone- " ■ ' L. J. 8+0. 


i 
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Do filing Place of WoisJiip — {coiicld.) 

5. Arcu<;c(l, when rcbiiiklitii’ Ins house iilaccd Ihc c.hIs of Ins rafters in Uie walls of .1 
innsqne. Held, he is not cuilt). 67 I. C. 586=3 L. L. J. 247. 

G Accused removed the material of an old mosque which had fallen into ruin. He is 
not ^milty. {18S3) 3 A. W. N. 39. 

7. Tomb of a Mohamniadan Faqir is an object of veneration but he is not a sacred 
object. 10 M. 126. 

S. The object mentioned m the section must be manimate one like church, mosque 
temple, etc. 17 C. 852, 10 A. 150, 10 P. R. 1918 Cr. overruling, 27 P. It. 1884. 

9. S. 295 equally applies whether the offence is committed by persons of same religion or 
different one. 10 A. 150. 

.10. Killing fowls bj jahatha near a mosque is no offence. 10 P. R. 1918 Cr 

11. S. 295 applies to places of worship while S. 297 refers to sepulture and graves, etc 
10 M. 126. 

12. No particular period is required b\ law to establish an object as one of religious 
reverence. The tomb of a saint becomes an object of veneration from the date it was 
built. (1885) 1 Weir 253. 

3. Sentence. 

Where the accused entered a Hindu temple and damaged its property, the offence 
under S. 447 is inseparable from that under S. 295 and it is improper to pass con- 
secutive sentences for each of the offences, for both .are reallj one and the same 
offence. 1925 0. S0«82 I. C. 37=25 Cr L. J. 1173. 

DELAY. 

1, As ground of transfer. Sec Transfer (Crounds) — 28. 

2. Evidence given after long—. 

1. The memorj of a witness as to actual w-ords used by the accused is not to be relied 
upon after a considerable time. 1930 L. 371= 120 I. C. 793 = 31 Cr. L. J. 168. 

2. Where a witness keeps quiet for many davs after the occurrence and comes 
forward when the Police had made discoverj, be is not reliable. 1923 L. 438 (2)= 
84 I. C. 321 = 26 Cr, L. J. 257. 

3. If the pnncip.i! witness was not eraniined by Police for n Jong time, his evidence 
should be discarded, as there was opportumt\ for being tutored. 1922 P. 348 = 
f)7 I.C. 581 = 23 Cr. L. J. 421. 

4. If there are slight mistakes or discrepancies m evidence of a joung witness, wlio is 
giving evidence three •ve.ars after the occurrence, he should not be disbelieved. 1931 
L. 38=130 I. C. 410 = 32 Cr L. J. 522. 

/ 5. Where a witness admits that he disclosed his knowledge of crime to Police at a rer^ 

hte date and gives no explanation of this dela^, his evidence is of no \alue 99 I C 

857 = 3 L. L. J. 147 = 28 Cr. L. j. 185. 

6. Where the stora of confession was not told the witness until after a fortnight of 
the occurrence, the evidence is unreliable 1 P 630=1922 P.5S2=71 I C ■’19 = 
24 Cr. L. J. 91. 

7. If the witness did not come forward immediateh when the investigation liegan, it is 
no ground for rejecting his evidence. 32 Cr. 1. J. 1032 = 1931 L. 529. 

5. St.ntement to the Police made on the third dav of investigation is sysnicious 4 p 

L. R. 1915. 's ■ 

9. If the Police did not take the statements cf witnesses named hy approver for over 
two months, their testimony should he discredited. 19?4 I.. 346. 

In appearance in Court. See .\bscnce of complainant. 

1. Where the case w-as fixed at 7 a. M. and the Pleader for the complainant was present 

hut tlie complainant arrived late, the order diemtssnj: the co nphiot v as improner 
1927 M. 139 = 98 I. C. 607 = 27 Cr. L.J. 1391. ‘ ' 

2. Court is not Iwund to wait till the close of dav before proceeding under S. 247, Cr P 
C.. whetlier the complain.ant appears or not. 49 M. 833 = 1926 M. 949, 



‘}c/cuai: ^Vit/icssiii'^fconcld,} ^ 

3. Even if the SlasHtratc thinks that wilhesses will n .S nbie to gi« rdabie eriJee-c 
one way or tlie other, if is no (.'round for refusing to suramon. 2 M, W. N. 192, 

6. When after the dose of the css. Migisinte erimines Cmrt n-itnesiis, l,e shooH 
not refuse o summon witnesses cite I l,y the .eeeusej to rebut that esidtoce, 
although he lm-1 stated hsfore that he waahl njt examinj any witness. 6 C. 7U. 


If a ^fagistrate refuses to summon the witnesses, he must specify reasons for sucIi 
the canrlction will he set aside. 51 C. lOH, 3 A. 392, 24 Cr. L 
J. 831, 25 Cr. L. J. 310, 10 Cr. L. J. 207, 26 11. 418, 1929 A. 914. 


S, here a Magistrate rejects an application after recording on it "too late" there is a 
sufficient compliance with S. 257. 39 C. 781. Con/. 1923 P. 536, 1 2 Cr. L. j. 150. 
9, If a good case was made out that the Magistrate s refusal was outside the limits of 
reasonable discretion, the High Court should and would Interfere. 92 I, C. 865. 
Where .accused did not applv for further process but did not expressly gire up 
witnesses nor argued the case, the High Court ordered further opportunity to be 
given. 1924 C. 196=76 1. C. 965 = 25 Cr. L. J. 293. 


10 . 


11 . 


Magistrate cannot take upon himself responsibility of selecting witnesses for the 
defence. 1928 L. 125 = 29 Cr. L. J. 212. 


12. ^lagistrate cannot arbitrarily limit the number of defence witnesses. 1934 A. 755. 

1926 L. 454. 20 Cr. L. J. 201, 17 M. L. J. 62. 

13. Magistrate can ask the .accused whether the witnesse.s mentioned in the list can gire 
any material evidence, and refuse to summon if the accused declines to say anythinff. 
4 M. H. C. R. App. 81. 

14. Accused IS entitled to have bis witnesses summoned in the absence of finding that 
they are included for purposes of vexation or delay or defeating the ends of justiw- 
1935 S. 69 = 1935 Cr. C. 274, 6 C. W. N. 54Sand 19 .A* 502. Ref. 1931 L. g. 
26 B 418. 1933 L. 1020, 3 A. 392, 6 C. 714, 1925 C. 80, 3929 A. 914, 1933 1?. 
1931 O, 386. 

15. Where accused stated to the Committing Magistrate that he would summon ti)« 
witnesses in Sessions Court, Sessions Judge has discretion to grant application o 
accused. 1935 S. 216. 

16. An order that accused must be ready with his witnesses on a certain date is im- 
proper. 1924 A. 320=25 Cr. L. J. 1003. 

1 2. Using evidence of— against co-accused. 

The evidence of a defence witness produced by one accused cannot be taken 

evidence for prosecution against other accused. 1925 A. 769 = 26 Cr. L. j. 101 • 
DEFILING PLACE OF WORSHIP. S. 295, 1. P. C. 

1. Defilement. 

1. The word ‘defile' is not confined to the idea of making dirty but must be exten* < 
ceremonial pollution. 41 M. 980, 10 M. 126, 192+ N. 121, (1891) 1 Meir 

2. Entering a Hindu Temple with boots on is defiling it. 1 Weir 253 (168‘). ^ 

3. S. 295 does not apply to animate obiects, bat refers only to inanimate objKls 
churches, mosques, temples, and marbles and stone figures representing S 
A. 350, 17 C. S52, 30 P. R. 1918 overruling 27 P. H. 18S4. 


2. Essentials and Evidence. ^ j 

1 Killing of a dedicated bull for the ^ake of meat is not an ofTence under S. 295. 

C. 437 = 21 Cr. L. J. 453, 17 C. 852. 10 P. R. 1918 Cr. 

KsUtng a cow with the intention of ©trending relipicus .si’sceptib'litie‘5 of others is 
- - tgiii rr.. IP A. ISO. 17 C. S52. 

extf t"’ 


offence under S. 295. 10 P. R. 1918 Cr.. JO A. 150, 17 C. S5Z 
Slaughter of kine is punishable if rules fmmed b\ jbe Government arc 
the district. 20 P. R. H8S Cr. ^ 

When by centuries old custom uatoucliaMe i" rot allwed in t|w prem-jrH 
temple and if he dehrerateh enters and defile** tl e idol, l.e is guihy U”^'’ 


temple 
19J* N. 121 


7h I. C. 25 Cr. L. J. 155. 
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Defiling Place of \Vo)shtt> — (co//cW.) 

5. Sccii'icd, \\hen rcbuililinj; his house placed the ends of Ins raflers in llie walls of a 
inosqnp. Held, ho is not fTutlty. 67 I. C. 586 = 3 L. L. J. 247. 

6. Aroused removed the material of an old mosque which liad fallen into nun. He is 
not Kiidty. (1883) 3 A. W. N. 39. 

7. Tomb of a Mohammailan Faqir is an object of veneration but he is not a sacred 
object. 10 M. 126. 

8. The object mentioned m the section must be inanimate one like church, mosque, 
temple, etc. 17 C. 852, 10 A. 150, 10 P. R. 1918 Cr. orerrulinr, 27 P. R. 18S4. 

9. S. 295 equally applies whether the oflence is committed by persons of same religion or 
different one. 10 A. 150. 

.10. Killing fowls by jahalka near a mosque is no offence. 10 P. R. 1918 Cr. 

11. S. 295 applies to places of worship while S. 297 refers to sepulture and graves, etc. 
10 M. 126. 

12. No particular period is required by law to establish an object as one of religious 
reverence. The tomb of a s.amt becomes an object of veneration from the date it was 
built. (1885) 1 Weir 253. 

3. Sentence. 

Where the accused entered a Hindu temple and dam.aged its property, the offence 
under S. 447 is inseparable from th.at under S. 295 and it is improper to pass con- 
secutive sentences for each of the offences, for both are reallv one and the same 
offence. 1925 0. 50=82 I. C. 37 = 25 Cr L. . I 1173. 

DELAY. 

1, As ground of transfer. Sue Transfer (Orounds)— 28. 

2. Evidence given after long—. 

1. The memorj of a witness as to actual words used by tlie accused is not to be relied 
upon after a considerable time. 1930 L. 371 = 120 1. C. 798=31 Cr. L. J. 168. 

2. Where n witness keeps quiet for many davs after the occurrence and comes 
forward when the Police had made discover\, he is not reliable. 1923 L. 438 (2)= 
84 I. C. 321 = 26 Cr. L. J. 257. 

3. If the principal witness was not evamined by Police for a long time, his evidence 
should he discarded, .as there was opportunitx for being tutored. 1922 P. 348 = 
67 I C 581 = 23 Cr L. J.421. 

4. If there are slight mistakes or discrepancies m evidence of a joung witnes<!, who is 
giving evidence three jears after the occurrence, he should not ht* disbelieved. 1931 
L 38=130 I. C. 410=32 Cr. L. J. 522. 

/ 5. Where a witness admits that he disclosed his knowledge of crime to Police at a ven, 

hte date and gives no expl.anation of this debi>. liis evidence is of no value. 90 I c 
857=3 L. I-. J. 147 = 28 Cr. L. J. 185. 

0. Where the storv- of confession was not told b\ the witness until after a fortnight of 
the occurrence, the evidence is unreliable 1 P. 630= 1922 P. 582=71 I. C '’19 = 
24 Cr. !-. J 91. 

7. If the witness did not come forward immediatelv when the investigation f>egan, it is 
no ground for rejecting his evidence. 32 Cr. 1. j. In32=’1931 L. 529. 

8. Statement to the Police made on the third dav of investigation is suspicious 4 I» 

L. R. 1915. N 

9. If the Pobee did not take the statements cf witnesses named by .approver for over 
two moith®, their testimony should l>e discreihted 19?4 I.. 34^'. 

. In appearance in Court. Sec .\b«enfe of complainant. 

1. Where the case was fived at 7 S. 'J. .and the Pleader for th- coniplilnant was present 

but the compliinant arrived hte, tl *• order di«miss.nj. the co rp’amt vas improper 
1027 M. 139-Q< I. C. 1-07-27 Cr. L. J. 1391. ‘ ' ’ 

2. Court IS not IvDund to wait til! the close of day before proceeding under S. 247 Cr. P 
C.. whether the complainant appears or not. 49 M. 833 = 192o M. 949. 
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4. fn arrcstinjj nccuscd. 

prosreut;™ should Mth 

a»? l»oiri»T fahrfr.ttc I o» thnt rrosjoi). L. lS‘S~}93-i Cr. C. 3-?3 

5. In briniJmjj fresh complaint. 

"f ■■■ rnmnl.-iint, 3 (rr-.h comiiljinl 3.T! preferred. Held, 
jJiat Ine prorrrdmcr'^ qtmhprf* ff Cr. J. 53.'’»S I. C. 203. 

6. In confirminjl rfcath sentence .‘J.v Sentcrtre~-/^,. 

7. In disposal of appeal. 

1 \ dobv of over month', m heann« appeal would amoiint to denial of jiislire In a 

mnmntv of r.a<;r<;. J«^?5 (> 501 --'HS 1. C. 370 = 26 Cr. I.. J. 530. 

2. When there w.a*} a deh% m he.annc appeal in a tnurder ease, the sentence tras com- 
njjjted into one for traneportnhon. ns the e.apitnl senferree hnnir over the accused for 

months. Jy C. W. N. 1213. 

8. In disposal of cases. Scr Tmnsfer (CroundsKSS. 

J, The rase of .at) arrtdrnt to a motor due to the netrhjjent and reckless driving of 

another motor car oiieht to he tried wjllim a week. 1929 C. 776 =31 Cr. L. J. 614. 

\\ here fijerc r’.ts .a lonj:; delav m disposal of a murder case, n sentence of transporta- 
tion instead of han^Mnej rvas awarded. 126 P. R. JSCS. 

3. T’nnercssarv delav m the disposal of . a case IS a ;rood ground for transfer, 2 Wek 
679—602. 12 A. T.. J. 262, 1926 L. 78, 8 M. L. T. 222, 56 I. C. 664. 

•V. As soon as accused j« brought before a Magistrate, he has a right to bare the 
evidence against him recorded at ns early a period .as possiWe. The /act that 
there is a great bodv of evidence forthcoming against him, is no ground for his 
detention for an inordinate length of time. 6 M. 63. 

5. Petty ease must he finished m one hearing .and both parties should he ready with 
their evidence. 9 P. n3=«I93o P, 241-31 Cr. L.J. 789. 

6. Where the record m a criminal case w’Cre untidy and the proceedings were alloivcd 
to drag on rndefinitelr, the parties .appearing or not as suited their conrenlence, the 
conduct of Magistrate w.as held reprehensible. 58 C. 1293=1932 C. 63. 

7. If delay m disposal was due to complainant’s default the proceedings should not 
quashed. 1937 L. 66 a>*3S Cr. L. }. 164=99 I. C. 596, 

9. In filing Revision. 

1. Revision to High Court against an order under S- 107, Cr. P. C., should be filed with 
the utmost promptitude and certainlv within the thirty days of the order complaine 
against. 1926 A. 767=49 A 228«27 Cr. L. J, 1332. 

2. There is no time limit for filing revision m High Court. 1930 O. 401. 

3. rftn a case under S 40S, I. P. C., .accused is let off under S. 562, Cr. ^ 
although imprisonment is necessary. High Court refused to interfere 
revision was filed after a long delay. 1928 L. 926^ 107 I. C. 755— 29 Cr. L. J. 2 ? > 

29 p. W. K, 1910 Cr., 1925 Bom. 193-86 I. C. 70=26 Cr. L. 7- 694. 


4. According to the practice of the Calcutta. High Court an appheatwn for r j 
should be made w-ithln 60 d.ayB from the date of the order. The mistaR 
netitjoner’s leg.al adviser is no ground for departing from the settled practice. 

3029, 40 I. C 694, 3927 C. 574=28 Cr. L. J. 639= 54 C. 394. 

5 'pije revision apphc.ation should be filed withm a reasonable time. 3 926 A. 577, 

6. In case of delev m filing rei'/sion, the High Court should ask 

reasons for dela-- rind .ifler considering those reasons inftj' .admit or reject 
application. 1950 C) 401-126 J. C. 395=31 Cr. L. }. 1012. 

1. Accordm? to Rule 3, Chapter XV of Sind Judieial ComnaiKioner CourCRnle-, the , 
application should he m.nde to that Court within 60 days. 13 Cr. C. J.JJi* 

8. Delay m fiimg revision .ngamst order under S. 1-M JS fatal. 38 3f. +89, 

9. Delay of moe months is fatni. 5 A. 514- 
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bchiy-^cofild.) 

10. In First information report. See First information report — 7, 

11. In forfeiting bond. 

DeUv in forfeiture of bond under S. 107 is prejcidicial, 44 A. 657. 

12. In giving information of crime. 

1. When tlie story of confession w.is not told by tlic witness until after a fortnight of 
occurrence, the evidence is unreliable. 1 I’. 630= 1922 P. 582 = 24 Cr. L. J. 91. 

2. When \\itnsss admits that be disclosed his knowledge of crime to Police at a very 
late date and gives no explanation of this delav, his evidence is of no value. 99 I. C. 
S57. 3 L. L. J. 147 = 28 Cr. L. J. 185. 

3. If the principal ^ itness was not examined for .a long time, lus evidence should be dis- 
c.arded as there was opportunity for being tutorel 1922 P. 348 = 23 Cr. L. J. 421. 

4. If the c.e witness did not come forw.ard imiiiediatelv the investigation began, his 
testimony should not be rejected on tint ground alone. 1931 L. 529 = 32 Cr. L.J. 
1032=lh I. C. 446 = 32 P. L. U. 461 = 1931 Cr. C 769. 

13. In giving sanction to prosecute — Directing prosecution. Ss 195, 476, Cr. P. C. 

1. Delay ma\ under certain circumstances be almost a siifTicient ground m itself for 
setting aside order for prosecution. 46 A. 851. 1924 L 569, 1921 P, 422. 

2. Long lapse of time after the commission of offence under S. 193 justifies the Court 
in not granting sanction 67 I. C. 204, 56 1 C. 853, 57 I. C. 457. 

3. An order directing prosecution under S 476, Cr. P C , five months after the trial is 
without jurisdiction 23 I. C. 491 = 15 Cr L. J 283 

14. In identification. See Indentification — 22. 

15. In judgment. 

The judgment in criminal cases must be passed without undue delay, as it prevents 
accused from appealing at once. 5 C. P. L R. 24. 

16. In litigation. 

The Privy Council condemned the inordinate deJ.iy in protracted Indian litigation. 38 
A. 570, 39 A. 173, 36 I. C. 420. 

17. In prosecution. See Directing prosecution — 12 

1. Accused was convicted under S. 149, I P. C., and his conviction was set aside bv 
High Court after a year. He was again prosecuted under S. 121 aud was acquitted 
by Sessions Judge Held, on appeal from Governn.ent, that as there was delay in 
prosecution, the accused should not be pursued under the new charge. 1924 M. 
768=84 I. C. 547 = 26 Cr. L J. 323. 

2. If both Courts are doubtful as to who caused the injury and complaint was made 
after long delay, the conviction is improper. 1923 L. 447. 

18. In remittance of money to Head Office Sec Criminal breach of trust — 35. 

Delay m making remittance to the Head Office IS no conversion to one’s use and does 

not amount to criminal breach of trust. 106 I. C. 862 

19. In retrial. 

An order of retri.il m a case of discharge under Ss. 342—355 and 506, Pena! Code, after 
two years, amounts to travesty of justice. 1928 L 178=29 Cr. L. J. 895. 

20. In reviving complaint. 

1. A complainant who allows a long period to elapse before resurrecting a case under 

S. 408, I. P. C , cannot possibly be alloxved to re-agitate it, as a sort of retaliation. 
1926 L. 213 = 96 I. C. 388=27 Cr. L.932. 

2. A complaint was filed m March 1920 and summons were issued. The proceedings 

were stayed for six weeks as the Food Inspector w.as on leave. The case was 
revived m January 1923. Held, that the procedure is defective though not illecal 
1923 C. 725 = 77 I. C. 892=25 Cr. L. J. 492. ® ^ 

3. If there is a delay of 3 months m prefenng a fresh complaint after the dismissal of a 
complaint, the proceedings should be quashed. 1924 M. 768 = 26 Cr. L. J. 333. 
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Dc.l<iy^{concld.) 

21. In summoning defence witnesses. Stfc Defence witnesses 

22. In writing Police diary or Statement, 


-i. 


]. Omission to record in a case dmr}' on the ^me day on which eKamination of mtness 
IS made and no explanation for delay is offered, the circumstance is very suspicious, 
1935 N. 69-17 N. L. J. 189. 


1. Delay m recording statement of witness makes it very suspicious. 16 Cr, L. ]. 
23. Recovery of stolen properly after long. See I^eceiving stolen property 16. 

DELEGATION 


1. 


By District Magistrate. Ss. 17(1), 195, 197, Cr, P. C. 

1. Claose (1) of S. !7 empowers o»ty “ DUlnct Magistrate 10 make Rute 

orders as to the dtstrtbrttton of work. Such powers cannot be g sHrictrate. 
Magistrate to a Sub Divisional Magistrate or to a Senior Honorars wagu 
36 A, 468. 


The power to make complaint under S. 193, Cr. P. C., the ports 

Court before which the offence was committed, the Court cannot , 

even to Public Prosecutor. The fifing of comp a.nt by him s not equi 
complaint by the Court. 19 P. R. 1917 Cr., 13 P. R, 1915 Cr, 

The authority empowered to grant sanction f,’ jeterStiing wk"'' 

Judge .and public serT.ants, cannot delegate to another the 1. s 
offence the sanction should relate to. 16 M. 468 . 


visiocal 


3. 


- 

By District Magistrate to hear appeals, S. 407 (2), Cr. P. C. 

The District Magistrate mav delegate hts work of hearing appea ut 

work. 2 Bom. L. R 536. p 

Of powers by officer to whom commission is issued. S. 50 \ > < 

When a commission was issued to an officer representing the rra 

for the examination of a subordinate, but bad topers™”” 

delegate his powers under ■ - l.aw). 

execute such commission 1896 /V. w. n. jw. 

DELIVERY. 

1*’ rL^ligos of reoeiit deliver.- m the thr“ '•■>« r/'l’^rge a,r 

bv sexual org.ans, uterus, .nbdoroen, the ’iSiia major el 

secretion of milk. In the first d.ay f H open, the !<»■« " 'fc, 

dilated, red, tumefied and soraelimes inflamed ' dilated, ns to aJn 

airtiallv or con.pleteli torn ; tlic mifiee “f '!« ihe posterior "L 

introduction of one or two fingers info the caul) pregnane). 




K,,ms iM Jcr. 1836, P. 373. 


s ,lld<l J„r. loao, ,1,, or r>« 

woinh Itself IS more fl,, llyplgistriun. •■'"i f ' rf,. 


'Die 


- ~ SS'JgSiS 


,n the c.igma. Die sizc ano ^lehren’ 

tion. the Icclna .and mdk. -We sifens J ^ ..rowth in t] 


-ns of recent ^ v.otnt” 


.Uier ttis espuistais ./♦ .* MW.- ... ^gnmlstelv iUlosic,ue« . 

delivered w.tlmui her ^ Sel r.um, idiocy, in^iinity ordunn. 

cotics ; if uttacked with apopJep*. sjneope. 

Ryctti’s Med. Jstr. IB36, P- 2/-t^ ^ ^ 

2. Death of child before delivery during dehvery. )e‘ '’f,'.'. 


.k 'V 



ccccfrics d 
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DcUvery — (coiicld.) 

in Ihe fcetus ; the womb feels as if it contained a dead uetght, which roll according 
to the position of the woman, the naval is less pramineat, the milk disapp?ars, the 
breasts are brown, flaccid, the mother experiences a sense of lassitude and coldness, 
accompanied with hoadacke and nausea. If it i«; actually dead and long retained 
in the womb, putrefaction sets in, the membranes become black, and foetid dis- 
charges take place. Ryan's Med. Jiir. tSS6. P.276. 

3. Death of child after delivery. 

If the death takes place after birth, there will be the characters of viablilitj and complete 
development, signs of external violence fractures, bruises, perhaps omission of 
ligature on the cord ; lungs spongv, rose colour, swimming in water, even after com- 
pression of them Ryav s Med. Jin 1836. P. 277. 

DELUSIONS. See Insanitj — 4. 

DEMOLITION OF GRAVES. Sec Trespass on burial places — 3. 

DEMEANOUR. S. 363, Cr. P. C. 

1. Where the evidence is all oral and its credibilit> lsonl^ a matter of opinion, the 
opinion of the trial Court which noticed the demeanour of witnesses, must be 
treated as almost ronclusire. 125 P. L. R. 1914, 1927 R. 200, 1926 P. C. 29. 

2. Unless the evidence given b\ witnesses is shaken m cross-examination or their 
demeanour is such as to leid one to the inevitable conclusion that the> liave perjured 
thamssives, their evidence cannot be discarded merely because then arc tenuitof 
apartx. 1930 P. 58 = 123 I. C. C37. 

3. Tliough tlie Appellate Court should be guarded b' the remarks made about the 

demeanour of witnesses, jet It IS bound to independentlj consider the facts of the 
case. 6 P. R. lS9b Cr. 

4. Demeanour of a witness which under evammation is a most important test of liis 
credibilitj. 3» A. 426, 39 U. 386, 1 50 P. C. 170. 

5. It IS one thing to record remark about the demeanour of witness and quite another 
to make or record remirk or opinion .about substance of deposition of witness. 
S 363, Cr. P C , m.ikes it incumbent on Magistrate to <lo the former on!v. lyjS 
L. 973 = 113 I. C. 321 -=10 L 778il.S':3l. 2 Weir435 

6. Amount of corrobor.ttio i of an approver « evidence depends iipm the view which llie 
Court lakes of liis char.ictef and hi< gener.tl de-ueatnur m the witness box. lyji 
P 232-=y3 I C 884 = 5 P. 6J = 27 Cr L J 434 

7. M'hen the question is whether a witness is speaking tlie trutli or not, light is thrown 
upon it hi the demeanour of th.at wunesi m the hnx b\ the ni.itiiier in vv Inch 
he .answers questions and b» how he seems to lie atfected lt\ the questinas that .ire 
put to him and sa on 1922 P.C 315=70 1. C of'* 27 C \\.N.4l4. 

8. If a Sub Inspector does not rcmemlier what witiiesves statel .at the investigation and 
refuses to refresh his meniorv In looking at ihe di.arv. tie slioulil l»r compelled, lo’f 
P. S29=2 P. 1.. R. Cr 202 

9. Redness of the ev e of a person mav lie due to pever.il raises and with alnence of 
evidence, it cannot he held, that he is an habitual sfr"J,er of fWinr-g. J925 O. 4cn = 
S9 1. C. I45 = 2'j Cr. L. J 1251. 

10. trial Judge m India has not the same opportunitv of olKerving the ilerremour of a 
w itness as a trial Judge in Lngland. Jy \ 420=3^1 

]1. Pew men ate reaflv gooil actors, and there n a rematV able difTerercr l-etv een. the 
demeanour of .a witness wl'O IS drscnhmg a scene ce’ ocrurrrncr wh'ch fe .-’rtuvllv 
siw. and that of a witness who repeats from riemorv a storv whicti t ax lee-j taugl t 
t.) hmi In the case of forirer. Ins c.«s ire hi witti intrllu-raep^ j,., fnterps are all 
inniotivi ind his hands mike uncrnscKius indica!i<ias The litter s’a-ds ru’^tioa. 
less or IS lidgrtv and restless, his features arc in’p.is-ore, t* e pupil rf 1 is eve is fitej, 
hr pares .at rinptv »pare. lie hurries oa with hix strrv Ir't hr shojl ! 1^‘e th- tl fra/1 
of it and IS iripitirnt of mtrrruptio-j orea«:iailIv as I r forgets I’ e rue, h- lhn,x*s 
out h'S tongue .and hurrirdlv V III drav s It a-L* t* r appeir in his throat ri'n arj as 
suddr-ilv f ills. s ef HxiSc^ cc in ti^. Ivlia, ^th Ild. P. XXSllI . 

12. When wr find a Witness over-c-aloui on I^!a!f cf l-is pirtj, exaegefatirj 


c.'rcum- 
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Dctity'^icoiidd.) 

21. In summoning defence wUncssM. Sue Defence witnesscs—l. 

22. In writing Police diary or Statement. 


1. Omission to record in a c.-isc diary on the same day on wliich ex.imination; of witcsss 
IS made and in csptanalm/i for delay is offered, the circumstande is very suspicious, 
1935 N. 69-17 N. L J. 1S9. 


J. Detav m recording statement of witness makes it very suspicious. J6 Cr. L. J. 155. 
23. Recovery of stolen properly after long. Sec l{eceivinp stolen property~-16. 

DELEGATION. 

1. By District Magistrate. Ss. 1701, 195, 107, Cr, P. C. 

1. Clause (l) of S. 17 empowers only a District Magistrate to make Rules or pass 
orders as to the distribution of work. Such powers cannot be delegated b/ District 
Magistrate to n Sub Divisional Magistrate or to a Senior Honorary Magistrate 
36 A. 468, 

2. The power to make complaint under S. 195, Cr. P. C., must be 

Court before wduch the offence was committed, the Court cannot delegate tee po 
even to Public Prosecutor. The filing of complaint by him is not equiva ea 
complaint by the Court. 19 P. R. 1917 Cr., 13 P. K, 1915 Cr. ^ 

3. The authority enipow'ered to grant sanction under S, 197, for the 
Judge and public servants, cannot delegate to another the task of determining 
offence the sanction should relate to. 16 M. 468. 


2. 

3. 


By District Magistrate to hear appeals. S. 407 (2), Cr. P. C. 

The District Magistrate may delegate hts work of hearing appeal but not nnj t®'’® 
work. 2 Bom. L, R. 536. 

Of powers by officer to whom commission is issued S. 503 (4), Cr, P. C. 

When a commission was issued to an officer representing could not 

the examination of a witness residing m a v’j topersonalb’ 

delegate his poivers under the commission to his si^iiydmate, but 
execute such commission. 1896 A. W. N. 106. (Old low;. 


DELIVERY. 

1 . Signs of. observable 

1. The signs of recent dehven m the three last months of ^Leasts. 

by sexual organs, uterus, abdomen, the iochial discharge, sr t miaow 

secretion of milk. In the first day after delivery e ‘ f^jirchettc i* 

dilated, red, tumefied and sometimes inflamed, the vulva i to admit ib^ 

partially or completely torn ; the orifice of the posterior h? 

introduction of one or two fingers into the cavip of tl g jitrintf nregnancy.— 
elongated and thickened, and both bps are much thicker than dur o P 
Ryan’s Med. Jar. 1836, P 273. nubis or 

l. rite womb itself is more voluminous, ran be feit anti’ » 

he felt eniarsol bv placing one haud on its .vrinHed 

- — „3,„„ The sme anti flaccid.ty of_ 'h». „ay be pre«”' 


in the .'.tgina The stte soil Bacciuity m ‘'"=. ““■.''"i;;;’ all may ““ ■ ■ 
tion, the lochia and milk, are signs of recent ,,nrus. A woman nnl 

after the evpulsion of a mole or other morbid ^dwt . . ,f scupified by w 

he delivered withom her knowledge, if insanity nr dormB si- . ■ 

colics ; ■( attacked with apoplevy. sjocope, dehriiim, .dm-,, insam 
Ryan’s Med. Jar. J836, P. 274. 

2. Death of child before delivery. j ^ 

A woman may suppose she feels the motion of mother and 

infant may be produced. Varions causes ma, . n yiolent cxerase, ’t™"' 
infant, as unhealthiness of hf Sis, wounds, acr drn. 

evccsses. intemperance, cDuvulsions, syphilis, HP impmpet use of 
etc. Pressure m difficult I.at«ur may t,.; same elTeet- ’'fV,", 

ments, fainting, and diseases of the placenta w ill pro luce ,„,|„«-,nc • . 

infant n, .ty be born. alive m despite of f ®„tat-w..nt of 

occurnns during pregnaacy are indicative of the deith 
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't-'irro' — [coiicld.) 

in Ihe foetus ; the womb feels as if it contained a dead tveiglit, which roll according 
to the position of the woman, the naval is less pr miment, the milk* disappears, the 
breasts are brow n, llacctd, the mother e’cnariences a sense of lassitude and coldness, 
accompanied witli headache and nausea. If it is actually dead and long retained 
in the womb, putrefaction sets in, the membranes become black, and foetid dis- 
charge! take plate. Ryan's Med. Jtir. 7SJ6. R,21G. 

3. Death of child after delivery. 

If the death takes place after birth, there will be (he characters of viablility and complete 
development, signs of external violence fractures, bruisss, perhaps omission of 
ligature on the cord ; lungs spongy, rose colour, swimming in water, even after com- 
pression of them. R^an s Med. Jin IS36. P. 277. 

DELUSIONS. See Insamtv — 4. 

DEMOLITION OF GRAVES. See Trespass on burial places — 2. 

DEMEANOUR. S. 363, Cr. P C. 

1. Where the evidence is all oral and its credibilit. is only a matter of opinion, the 
opinion of the trial Court which noticed the demeanour of w itnesses, must be 
treated as almost conclusive. 125 P. L. R. 1914, 1927 R. 200, 1926 P. C. 29. 

2. Unless the evidence given by witnesses is shaken in cross-examination or their 
demeanour is such as to lead one to the inevitable conclusion that they have perjured 
themselves, their evidence cannot be discarded merely because thev are tenant of 
aparty. 1930 P, 58=123 I. C. C37. 

3. Though the Appellate Court should be guarded by the remarks made about the 

demeanour of witnesses, yet It is bound to independently consider the facts of the 
case. 6 P. R. 1S96 Cr. 

4. Demeanour of a witness which under examination is a most important test of his 
credibility. 35 A. 426, 39 B. 386. 1 50 P. C 170. 

5. It ts one thing to record remark about the demeanour of witness and quite another 
to make or record remark or opinion about substance of deposition of witness 
S. 363, Cr P. C , makes It incumbent on Magistrate to do tlie former onlv. 1928 
L. 975 = 113 I. C. 321 = 10 L. 778(1883), 2 Weir 435 

6. Amount of corrobor.atioa of .an approver s evidence depends upon the view which the 
Court takes of his character and his general demeanour in the witness box. »92o 
P. 232 = 93 I C. 884 = 5 P 63=27 Cr. L. J. 48t. 

7. When the question is whether a witness is speaking the trutli or nnt, liglit is thrown 
upon it b, tlie demeanour of th.at witness m the box by the manner m w inch 
he answers questions and b\ how he seems to be affected b\ tlie questions that are 
put to him and so on 1922 P. C 315 = 70 1. C 9(9 = 27 C W. N. 414. 

8. If a Sub-Inspector does not remember what witnesses stated at tlie investigation and 
refuses to refresh his memorv by looking at the diarv, he should be compelled. 1924 
P. 829 = 2 P. L. R. Cr 202' 

9. Redness of the ey e of a person mav lie due to several causes and with absence of 
evidence, it cannot he held, that he is an habitual smoker of bluing. 1925 O. 480 = 
89 I. C. 145 = 26 Cr. L. J. 1281. 

10. A trial Judge in Indi.a has not the same opportumtv of observing tlie demeanour of a 
witness as a trial Judge in England. 39 A 426=39 I. C. 666. 

11. Few men are really good actors, and there m a remarkable difference between- the 
demeanour of a witness who IS describing a scene or occurrence which he actually 
saw. and tliat of a witness who repeats from nieoiorv a story which has been taught 
to him. In the case of former, his e»cs are ht with intelligence, Ins features are all 
in motion and his hands m.ake unccnscious indications. The latter stands motion- 
less or IS fidgety and restless, his features are imp.issiTe, the pupil of his eye is fixed, 
he gazes at empty space, he hurries on with Ins story lest he should lose the thread 
of it and IS impatient of interruption . occasionally as he forgets the cue, he thrusts 
out his tongue and hurriedly withdraws It and the appele m his throat rises and as 
suddenly f.dls. Field s Lai^ a/ EiiJence tii Br. India, 8th Ed. P. XXXIIf. 

12. When we find a witness over-zealous on behalf of his party, exaggerating circum- 
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stances answering without waiting to hear the question, forgetting facts where he 
would be open to contradiction, minutely remembering others, which he hnoiis 
camiot be disputrd, reluctant in giving adverse testimony, replying erasneb 
or nippantly, pretending not to hear the question for the purpose of gaining time 
to consider the effect of his answer, aflfecting indifference or often avowing to God 
and protesting his honosty — we have indications, more or less conclusire of in- 
sincerity and falsehood. On the other band in the evidence of truthful witness there 
is calmness and simplicity, a naturalness of manner, an unaffictive re-idmess and 
copiousness of detail, as well in one part of the narrative as another ; and an evident 
disregard of either the facility or difficulty of vindication or detection. T<tihr 
on Evidence, 8ih Ed. Voi. / fj. 44, S. 52. Sec Field’s Law of Evidence in Br. India 
8th Ed. at pp. XXXin--XKXlV. 

13. In connection with demeanour, it is very important to consider the ability of the mt- 
ness, as well as his intellectual capacity as his power of perception, i«dg/nent, me 
mory and description. Benthant U6, Starkie. P. 824. Fteld's Lav.' ofEvidenu 
in Br. India, 8th Ed., P. XXXV. 

14. The fact that accused shortly after the crime was m agitated state of mind ard 
pointed out pJaees where weapons ivere discovered, makes the crime highly proKiHf. 
3925 M. 574 (2) = 26 Cr. L. J. 840. 

15- Demeanour of an accomplice is no corroboration of his evidence. 25 Cr. L. }. 49. 

16. Where the Judge while recording evidence made a note not only about 
demeanour, but also that he had not spoken the truth, It was held that if v.a? 
sufficient ground for the transfer of case. 1925 C, 480=26 Cr. D. J. S52. 

De NOVO TRIAL. S. 350, Cr. P. C. 

1 . AppHcability of S. 350. Cr. P. C. 

1. A person against whom proceedings under S. 107, Cr. P. C.> are pending, 

that upon the first >fagistrate ceasing to have jurisdiction, the second ■ 

should hear the witnesses afresh. S 350 is applicable to summons cases as ne 
warrant cases. 1925 O. 228=25 Cr. L. J. 5S0, 42 M. 511. 

2. S. 350 IS applicable to proceedings under S. 145, Cr. P. C. 37 C. 812, 13 C. h- 

420. Sep 27 C. L. J, i 28 and 1924- P. 786= 25 Cr. L. J. 89, 73 I. C. 265. 

3. S. 350 (rt) applies every time a new Magistrate takes cognieance of Jbe 
continued by his predecessor. 47 M. 245= 1924 M. 247 = 25 Cr. L. h 

4. S. 350 (1) (a) cannot be appbed to proceedings in a warrant ertse before the char^ 
has been framed. At that stage the proceeding is not a trial anenqui ■ 
46 M. 739=1923 M, 660=71 L C. 008 = 24 Cr. L. J. 192. See 25 

M. 21S. 

5. S. 350 does not apply to cases tried by Benches of ^Ligistrates. 1922 I« 137 

I. C. 335, 1921 L. 135 = 2 L. 237=M I. C. 132, 37 C. 75+, 12 C. 558, ^ C. 8-1. 
23 C. 194, 18 5r. 354, 58 51. 3(H. 41 A. 116, iff J. C, 677, 35 A. U J- -i'' 

C. U H. 212. 

6. S. 550 -Tpplifs 10 summon ca.es anti surnmno’ trials. 3 I.. 115 Cont. 1936 S. 40. ^ 

7. S. 350 applies alien n S. 30 Magistrate dies and is succeeded t>7 the District • a, 
trnte. 46 t. C. 2S9, 35 C. 457, 32 31. 218, 40 A. 307. 

6 S. 350 does not .Ipply to the proceedings ol a second class Magislrate to wknm a o 
is transferred by a first ettss lleneli trying a ense summatily. 35 .it. t ra- ^ ^ _ 

9. Wbeie te;o Magistrates heard a ease and the IJench sr.as diswleed and >•’' ’% 
aho recorded the deposttions proceeded srith the case. h. 350 does . .r 
r.tr,.,l can he eu.med, 1935 C. 257=30 C. W. .S. 57, 22 M, 47 Kel. 

JP In an a'’rv3l an otdff under?. Jf»7, Cr. f. C., «/a "oro trial carjnnt 

f-y CctsTt. 1934 M. C02(1)-’34 Cr. I.. J. ‘>f7e 

31- la rs^5t> 4e nrvo tr-iJ >f r.ot recenory. 1934 L. 4J5. 

I } ‘^5*1 <I*w^ r- aprSv i~' rr'v-r*»dins fcrik-r ir-iu ry a 103'* ^ 

I- icf 43 M. 5tL 1923 C. -fif. I'/J* 1'. 7-', ' 

I-M r.’Ji! :l-. 4', M. 7J>. I'/S* S. IO'3 CV'ef, 3 D. Hf. 
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2. Change in the constitution of Bench of Magistrates. See Hench of Magistrate — 2. 

3. Commitment. 

1. When the proecs^-tmgs arc in the nature not of a trial but merely of an enquiry 
preparatorv to ccnuuitinent the necessity of any pronsion for dj tiovo trial does not 
exist. 32 Cr. 1-. J. 243=1930 C. 666, 32 M. 218, 1+ P. K. 1903. 

2. Where the Magistr.ite sxlio recorded the statement of the accused, was transferred 

and tlie case x\.as erenlually committed to the Court of Sessions by his successor* 
Held, tint statement was admissible in eridcncc under S. 237 m new of S. 350i 
Cr. P. C. 7 L. 70=1926 L. 271=94 I. C. 403, 31 M. 40, 36 A. 315. 

3. If a Magntrare trjing a case finds that accused should be committed to the Court of 
Sessions, the proceedings are not to be commenced de tiovo, 2 A. 190, 31 M. 40. 

4. Demand of — . 

1. Accuced has , a right to demand that witnesses should be resummoned and their 
evidence should he recorded anew. To read out to them their previous statement 
and getting admission from them that they are correct is not sufllctent compliance of 
the section. 39 1. C. 551 = 16 P. W. R. 1919 Cr. = 22 Cr. L. J. 1 19. 

2 Accused has right to demand tint witnesses shall be resummoned and reheard not 
only in warrant cases' but also in cases of summarv trial and trial of summon cases 
and at the time w hen second class Magistrate commences his proceedings and not 
when a charge is framed. 1922 L. 49=3 L. 115 = 66 I. C. 826=23 Cr. L. J. 330. 

3. The complainant cannot claim that accused must demand do novo trial from the 
beginning. 1923 M. 3I7 = >5 I. C. 366 = 26 Cr L. J. 526. 

4. Notwithstanding the demand of the accused to recall and rehear the witnesses, the 
Magistrate did not call them and acquitted the accused. The acquittal is illegal. 
1921 A. 35 = 63 I. C. 460= 22 Cr. L. J. 668. 

5. When accused does not insist on de novo, there is no illegality. 1921 P.472, 
40 A. 307. 

6. Magistrate is not bound to ask accused if he demands dc novo trial. 6 P. R. 1884. 
See 35 I. C. 961. 

7. Accused cannot demand <fc «ovo trial. He can onlv ask that certain witnesses 
should be reheard Magistrate can also recommence trial and in that rase accused 
cannot obiect to the examination of; witnesses afresh. 1935 M. 318 (2) — 1935 
M. W. S. 179. 

5. Effect of — . 

1. Where accused exercise the nght under S. 350 (o) and prosecution witnesses refract 
their former statements made before the first Magistrate, they are not ex'idence. 

3 L. 115 = 1922 L 49 = 66 I. C. 826= 23 Cr. L. J 330. 

2. Where .accused exercises his right under proviso (a) S, 350, he has the option of with- 
drawing from the exercise of that right. 1925 M. 317=26 Cr. L. J. 526. 

3. Magistrate cannot deliver a judgment written by his predecessor without consider- 
ing the evidence on the record and without hearing arguments. 1926 C. 537 = 27 
Cr. L. J. 406, 50 C. 664=1924 C. 55 = 24 Cr L. J. 489, 3 A 563. 

4. The accused demanded that prosecution witnesses should be resummoned and re- 
heard. When they appeared, be said, he would be content to cross-examine them. 
Held, that accused could change his mind. 1926 M. 815 = 27 Cr. L. J. 659. 

5. When a case IS transferred after charge and <fe «oro trial is demanded, the Magis- 
trate should recommence the trial and not merely allow further cross-examination of 
witnesses and proceed with the stage of charge. 1926 S. 158 = 92 I. C. 748 = 27 
Cr. L. J. 332=16 P. W. R. 1919 Cr., 38 M. 585 Dist. 

6. If a de novo trial is held bj Magistrate after the charge, the accused cannot have 
further opportunity for resummoning witnesses for further cross-examination. 
1935 M. 258. 

7. If no new matter in evidence is introduced in fresh trial, omission to examine the 
accused for second time at such trial does not vitiate trial. 1935 M. 21 (l) = 58 
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5. Right of accused under the proviso to S 350 of resummoning witnesses is confined 
to trials and does not extend to inquiries. 54 M. 512=1531 M. 488 (2). 

6. After the accused has demanded that witnesses should be re-heard, if he doe* not 
want any witness to be re-heard, the Court cannot order that his evidence should 
be taken afresh. 1935 M. 318 (2) = 1935 M. \V. N. 179. 

7. Accused has absolute right to demand rf«s novo trial. It cannot be limited by impos- 

ing conditions that accused should pay process fee. 1935 R. 108. 

8. Accused, after demanding de novo trial, can uaive examination or part of it, of 
witness called under S. 350 and can sav that examination in chief of a p: rticular 
witness be treated as evidence. 1934 N. 209, 12 C. \V. N. 138, 192+ L,. 104 = 
4 L. 376 and 1925 M. 1280 Dist. 

9. Where a judgment signe.1 by a Magistrate was pronounced by his successor. Held, 

that accused v,as not entitled to de novo trial. 1933 251 (l) = 34 Cr. L. J 

117, 1923 M. 201 and 18 M. L. J. 197 Rel. on. 40 M. 108, 1920 M 337 and 
27 M. 510 Ref. 

10 Complainant has no privilege to demand dc novo trial. 1925 M. 317, 1926 M. 815. 

10. Use of record of former trial. 

1. Magistrate retr>ing the v,hole case transferred to him cannot use both Ins oun record 
and that of his predecessor. 1927 L. 238= 100 I C. 382=28 Cr. L. J 302. 

2. If m a rfe novo trial, the witnesses retract their previous statements made before 
the first Magistiatc, their former statements are not evidence in the case, as thfe 
trial commences only when the new Magistrate starts the proceedings, 3 L 
115=1922 L. 49, 

11. Waiver. 

1. Where accused does not exercise Ins right of demanding dc novo trial, the conviction 
IS not illegal. 59 I. C. 370=22 Cr. L.J. 82. 

2. Only the accused can claim or waive the right. A Pleader during arguments on the 

transfer application, stated Ins intention not to have a dc ntvo trial m the Court 
to which the case was transferred and subsequentlv accused demanded a trial 
do novo. Held, there was no w.aiver of right. 19 Cr 1.. J <>57. 

3 Where a case is tr.insferred to a Magistrate not competent to try it. In such a case 
there should be dc nevo trial and accused cannot waive his right 45 1. C. hTJ. 

4. A general allegation that a request lor dcnnvotun\ was refused withnni any date 
or without an% specifi: allegation as to date when and to whom the applnation was 
made IS insufhrient to show that a dc iioxo tn.al was refu'Td. l'>23 C 3 '0- '3 Tr 
L. J, 502=68 I. C. 38. ' ' “ 

12. Which Magistrate should try a ease de novo. See Retrial — 14. 

13. When charge framed. 

Where a Magistrate who framed a rhargr is traiisfrrrcd. Ins «-n'Tesc/,r c.nnnot ifn--rc 
charge. Accused has a right to re-.ill an. witness. 1933 M 841=35 0 I I 
38 M. 585 Rel on • ' J- ' A 

14. When further inquiry is ordered. 

There IS no distinction so far as tl e applicabilitx of S 350 is rnneerned Mween an 

enquiry in the original Court and further inquir\ ordered h\ ''rssmns jrdge .n/tVr 
discharge of accused. In cither care the sucreetlmp Maei.stmte has a discretion rf 
.acting on the exulence atreidv re-orded .and fraire a chirge w ittir.i.t con ri ennr ' 
the enquiry afresh 54 M. 512. 32 M. 21e, 35 C . +37, 1+ \l. 33+. 

15. When case comes back to original Magistrate. 

When a Magistrate is trmsferred .and ts «-a-cceded h\ his successor and there he is 
retriasferred and c.as- comes ha-k to him. he cannot ericeed fro-v tie rnir t » 
left It. 1934 M. 475 = 57 M. lOlu 1025 M 17+. loj: M. ^1, ;n Cr I J /i*— 

DEPARTMENTAL INQUIRY. " ' ’ “ ' 

1. False evidence in—. See F-ale* cx dence. 
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2. Punishments in — . See Sentence. 

3. Statements in — . See Pririlege — 13. 

4. Whether Judicial Proceedings. See Judicial Proceedings~2. 

DEPOSITION. S. 2BS, Cr. P. C 

1 . Before Committing Magistrate. S. 28S, Cr. P. C. 

A Value and use of — . 

1. DepostUan of witness recorded bv Commttling Magistrate can be basis of conviction 
jf admitted under S. 288. 53 C. 181 = 1926 C. 235«=90 I. C. 537=26 Cr. L. J. 1577. 

2. Unle^is there be evidence to show’ that evidence given before the Magistrate shouid 
be preferred and substituted for that given before the Sessions Judge, the evidence 
given before the Committing Magistrate cannot be utilized in support of conviction. 
3 P. 781 = 1925 P. 51=84 I. C. 334=26 Cr. L. j. 270, 27 C. 295. 

3. Deposition before Committing Magistrate contradicting evidence before Sessions 
Judge cannot he put m under S. 288. Cr. P. C. without putting it to the wilnes'i 
under S. 145, I. E. Act. 1930 P. 338. 1922 P. 40, 7 A. 862, 21 A. 111. See 23 A. 6S3. 

4. \\'liere the Sessions Court IS satisfied that statements made before the Committing 
Magistrate are true and before it are false, it can relv upon the previous statements. 
47 A. 276* 1925 A. 185=85 I. C. 150 = 26 Cr. L. 1.'650. 

5. Where twobois gaie an entirely different version before Sessions Court from 
wha* they gave before Police and the Committing Magistrate, tbe previous state- 
ment could be used a's substantive evidence under S. 288. 46 B. 97, See 22 
A. 445, 27 C. 295. 

6. A conviction based solely on evidence given by t)ie witnesses before the Committing 
Magistrate and retracted bv them at the trial is unsustain.able. 17 P» IC 1919, 
51 P. H, 1387. 21 A. U1 28 A. 683, unless carrobor.ated ,by .independent evidence. 
5 L. 324 (328)*}924 L. 609 = 12 M. 123, 27 C. 295, 1926 P. 440=94 I. C. 258. 

7. Where the opposing parties m a not case did not wilfully identify the assailants, 
their evidence before the Comniitling Magistrate was admitted under S. 288 = 
47 M. 232. 

8. U a witne«s in the Sessions trial resiles from his deposition gi'en before the Magis- 
trate. and st.ites that the latter deposition w.as m.ade under influence of Police, the 
Judge should exercise a wise discretion in making some enguirj from the 
Insitecior of police rfgnnliny the pres'-iire put upon the witness, before admitting 
It .as CNidence. 4 C. W. N. 49. 

9. Statement made liefore Police is admissible in evidence to corroborate the smtement 
made tn-tore the ConnnittinB Magistrate when tlie witness resiles from it, in the 
Sessions Court. 5 L. 324, 1923 M. 20, 27 C. 2V5. 

10. Wtien the S-isinns Judve rhinks tliar the witnesses are g.a}ned over, fheir^ 

I'efr.re th- Committing Magistrate should be transferred under B. 2S8. 24 M. 414, 

2 P. 5j;- l‘i2J P, 530-~24 Cr. C. J. Ml. 
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Vi. Wnere iffi .1 ImUlr I bjf.irc t!i* C>-n'niitHj Mi?i<5rAle tint h?r husband look part 
in nuinlpr but rrsiled in the Sessions Court an I attributed torture to the Police 
v,bicb she never cninplamed tn ihe )uij:e. S. 2SS app\ietl. 1927 M. 8J7. 

17. I7spo^itions before Commitlin? Miuistratc nny on appeal be looked into by High 
Court if the cross examination in the Sessions Court is not full. 12 Cr. L. J. 503. 

18. Ivridcnre admitted under S. 2dS mav b: treatel as cridea;e for all purposes, Ihoupli 
It cannot be cTietivslv utibrel in support of conrictioa. It does not invariably 
r^TUirc some mdep'adrol corrobor.itioa. 1935 A. 671 = 155 I. C. 657 = 36 Cr. L. J. 
S23. 19’7 V. 47«d = 49 \. 251=27 Cr. C. J. 1365 Pel. 01. 3 P. 781 = 1925 P. 5l = 
26 Cr. L. j. 270. Not Poll. 12\V. U. Cr. 3. 

19. To transfer statement under S. 2S8 uitiiess must be examined before Sessions Court 
or It sh -uld loe proved that be is capable of giving evidence under S. 33, Ev. Act. 
1934 L. 212“ 35 P. L. U. 75. 

20. If the evidence before Comriittmp Magistrate and Sessions Judge is contradictory, 
the statement can he tr.an<fcrred Imt to base conviction there should be independent 
corroboration. 1934 O. 182=35 Cr. L. ). 797. 

21. When depositions are transferred to Sessions file, they should be acted upon as evi- 
dence deposed before Sessions Judge 1934 1.. 743. 

22. Kvea if the witness denies the correctness of his preaious statement, court c.an treat 

It as substantiae cvidene«. 1933 57 = 11 U. 4 = 34 Cr, L, J. 2S6. 2 Weir 375, 

1923 P. 550, 1925 \. 165, 1925 Ik 266 and l92o C. 235 Rel. on. 1928 C. 690 Dist, 

B. Duly recorded. 

1, Prosecution witnesses aaerc examined in the hospital but accused refused to cross- 
examine them as lie was sick. They were again tendered and were cross-examined 
by the accused. They went l»ack on their previous statements and supported the 
defence. Held, that the statements were duly recorded. 1926 L. 590=99 I. C. 65. 

2. Whether a statement as recorded wuh a view to commitment or in the ordinary 
course of trial, is evidence recorded under Chapter Will. 53 C. 181 = 1926 C. 235. 

3 \ statement made in the absence of accused cannot be used under S. 288. 3 P. R. 

1904, Cr 23 C. 361. 35 A. 260. 

4. If the accused was not allowed to cross-examine, the evidence cannot be said to be 
duly taken 21 C 642. 

5. A statement made by a witness at a search does not come under S. 288. 36 M. 159. 

6. A statement made before a Police Officer or investigating Magistrate is not contem- 
plated by S. 288. 31 M. 127. 

C. Object and scope. 

1. The object is to provide for the contingency that may arise when a witness holds 
back information at the Sessions trial. 2 A. 646. 

2. Under S. 288 the whole of the statement is to be taken under S. 288 and not portions 
of It. 1929 N. 233 = 114 I. C. 609 = 30 Cr. L. J. 333, 1925 M. 879. 

3. Court, without informing the prosecution or defence, brought on record, the evidence 
of a w’ltness under S. 288. Held, that course adopted is contrary to practice and law. 
1929 N. 233 = 114 I. C. 609= 30 Cr. L. J. 333. 

4. S, 288 has no application to the evidence of a witness not produced and examined m 
a Court of Sessions. 56 I. C. 552. 

D. “Subject to the provisions of Evidence Act.** 

1. Magisterial depositions can be utilized in a trial Court only if the matter contained 
therein is, according to the rule of evidence as laid down in Evidence Act of eviden- 
tial value. Hearsay evidence contained in the deposition will not be utilized. 3 P 
781 (738-790)= 1925 P. 51 = 6 P. L. T. 53 = 26 Cr. L J. 270=84 I. C. 334. 

2. The amending words “for all purposes subject tc the provisions of the Indian Evi- 
dence Act, 1872 merely mean that law of evidence enacted in the .\ct must be com- 
plied w’ith. For instance, evidence which had been wrongly admitted by the 
Committing Magistrate, m violation of the provisions of Evidence Act, could not be 
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5. Jiefore Uie ^ Comn-.itling Magistr.titf 

r.io i>ca/}>jJjit«’‘Hn flic SesMOnt Conn, it nn:«t l>e proveil to June been taken ami 
altetted m the pritoncrV. presence It <houU lx* mtrcly presums I undef 
i'’vu!cnce Act, to li.ive l>een so taken .and attes;e<!. 9 A. 720, IS C. 129 , 8 C. 739, 4 
d \V. N, 49, 10 A. 174. 

0. If jlje cro<‘s cv.immation of .a medic.aj nitflcss J.S re-serred for ihe Sewion'* Court the 
prose.'lure of the Sessions Court m not summonmc him is \srong. 1923 V* U6, 

7. failure of Magistrate M .append certific.ale to (lie <lepo?jtion of n medical n'/tnes« 
docs not itself make the evidence inadmi'isiWe. 1933 L. 13l“3 + Ct. 1 .. j. 443. IS 
C, 12‘‘ O/st. Cof/f. 10 A. 174, }3 C. 129, 9 A. 720. 

4. Of a witness. See Examination of witness. 

5. Presumption about. Sec Presumption. 

1. There is a nresumptian und»r S. SO .and S. 1 14 ill (o) of Evidence .Act that the depo- 
sition of a natne«:s was duly t.aken, although the tact of its being on oath or 

over to the depo.isnt does not appear on record. 1925 P. 37S~4 P. 231. 1927 P- 
100^ 3S Cr. L. J. 7“. 28 P. K. 19J8 Cr., 46 C. S95, 55 A. 575. 

2. There IS a presumption that the witness actuallv stated what is recorded in the de- 
position. 1930 S. 154*^120 I. C. 524. 

6. Using— in another case. Sec Evidence — 42, 

deserter. 

A deserter from Army may be arrested without warrant. 2 P. R. 1911 Cr. 

DESPERATE AND DANGEROUS CHARACTER. Sec S. 1 10, Cr. P. C. 
DESTRUCTION. See S. 52), Cr. P. C. 

1. Of coin. 

If an accused IS convicted of an offence under S. 241, X. P. C , and counterfeit 
found m his possession, the Magistrate can order destruction of the com. 

Weir 669. 

2. Of evidence — -. See Record— '2. 

DETENTION. 

1- In Hospital. Stir Cneroi-s burl — 26. 

2. Of accused by the Police for 24 hours. S. 61, Cr. P. C. 

1. Certain persons ivere arrested by the Police on suspicion of h.nvinp been 

m a dacoity and afterwards the Police Officer reported to the MagistrAte 
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there was no sufficient evidence, the Magistrate should not detain them any longer 
so that the Police might institute proceeding under S. llO, Cr. P. C. 43 A. 186, 

2. When the accused ware not allowed to leave the Thana or to go to their homes, 

held, tliat they were detained in custody. The mere fact that there not being a 
special guard over them would not alter the nature of their position. 19 W. R. 36. 

3. On the expiry of 15 days allowed under Ss. 61 and 167, Cr. P. C., the Police must 
either release the accused, security being taken if required or the Magistrate must 
take cognizance on a report under S. 173 or the Magistrate must release him. 
1924 C. 614 = 83 I. C. 623 = 26 Cr. L. J. 68. 

4. The intention is that accused should be brought before Magistrate with the least 
delay. 51 C. 402 = 1924 C. 476=81 I. C. 220=25 Cr. L. J. 732, IIM. 98, 
6 M. 69, 36 C. 166 

5. Detention in excess of 24 hours is unlawful 6 W. R. 88, 19 W. R. 36, 41 A. 483. 

6. An approver cannot be detained in the custody of Police. 32 P. L. R. 728 = 
1931 L. 480, 12 L. 635=1931 L. 476= 132 1. C. 519 = 32 Cr. L. J. 913. 

7. The idea of free detention is altogether mistaken. 1924 R. 173=25 Cr. L. J. 381. 

8. Where a Police Officer detains a person for more than that fixed under S. 61, the 
detention is illegal and he 18 liable under S. 29, Police Act. 41 A. 483, 36 P. R. 
1870, 1885 A. W. N. 59. 

9. It if not neceesary to prove that Police Officer detained the accused with any guilty 
knowledge. 19 Suth W. R. 36. 

3. Of accused by Magistrate. See Remand. S. 167, Cr. P. C. 

4. Of approver Ss. 337, 339. 541. 54|.A. Cr. P. C. 

1. The approver will be detained in custody until an order of discharge is made by a 
Magistrate or of acquittal by a Judge. 37 B. 146. 1932 S. 40, 1927 S. 173, 1931 L. 
476 = 12 L. 635. 

2. A Sessions Judge is Hot justified, as socn as the trial is closed, in sending an approver 
in custody to the Magistrate with a view to taking action against him for breach 
of the conditions of pardon. He is entitled to be discharged at the close of trial, 
although he can be re. arrested. 30 B 611, 10 Bur. L. T. 46. 

3. It IS improper to keep the accused in further custody after the termination of the 
original trial. 37C. 845, 11 N. L R 59. 62 C. 430. 

4. The discretionary po^er of superior Courts to grant bail to approvers should be 
sparingly used. The Magistrate tendering pardon cannot grant bail. 1927 S. 178 = 
101 I. C. 4-1 = 28 Cr. L. J. 439. 

5. An approver cannot be detained in the custody of Police. 12 L. 635= 1931 L. 476 

1931 L. 480=135 I. C. 192=33 Cr. L. J. 162, 

6. S. 541 (1), Cr. P. C., dees not apply to the custody of approvers. The notification 
of the Local Ciovernment directing the confinement of approvers “ in that portion 
of the Lahore fort which is in occupation of the Police ” 15 ultra vires. 1931 L 
476=12 L. 635 = 132 I. C. 519 = 32 Cr. L. J. 913 

7. A notification issued hy Local Government under S 541, Cr, P. C. prescribing 
Police custody for approvers instead of detention in jail or judicial lock up is ultra 
vires. 12L.604=1931 L. 353 = I31 1. C. 625 = 32 Cr. L. J. 785. 

8. If the accused to whom pardon IS tendered IS already on bail, there is no necessity 
for sending him to lock-up, but if he is already m custody, the Magistrate is bound 
to remand him to custody and retain him there until the termination of the trial. 

1932 S. 40 = 33 Cr. L. J. 906=1401 C. 153.37 Bom. 146. 

9. The nature of custody in which an approver is to I'C detained is judicial custody or 
confinement in prison. 12 L. 604 = 32 Cr. L. J, 765= 1931 L. 353. 

10. .\s soon as pardon is granted to an accused person, he becomes a witness gi»<r the 
case in which he is to be examined, till his pardon is forfeited. There is no law 
for detaining such an approver witness in Police custody. 12 L. 635. 

11. Detenhon of approver in cust(^y^ends with the trial and not till the time of appeal. 
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12. An approver is not a convicted prisoner but -when his detention is ordered by Court 
under S. 337 (3), Cr. P. C.> he comes within the category of “criminal prisoner’’ as 
defined in S. 3 (2) of the Prison Act and S. 4 of the Act imposes upon the Local 
Government the duty of providing for prisoners accommodation in prison as 
ordained by the Act. 12 L. 635~1931 L. 476 = 32 Cr. L. J. 913. 

5. Of married w>man. See Enticing au’ay married woman. 

6. Of offenders attending Court. S. 35I» Cr. P. C. 

1. If a Magistrate ordered Police to file a charge sheet against a witness in a case 
before him and tried the case on the Police Report, he took cognizance of the case 
under S. 190 (6) and not under S. 190 (c) or S. 351, Cr. P, C. 1921 Bom. 365=62 
I. C. 875 = 22 Cr. L. J. 603. 

2. Where accused is not in attendance, S. 351 does not apply, 12 Cr. L. J. 92. 

7. Of property. S. 517, Cr. P. C. 

If no offence is proved in respect of the property produced in Court, the Magistrate 
cannot detain it until the title of the rightful owner is declared by a Civil Court. 
22 Bom. 844. 

DETENTION OF MOTOR CAR PENDING TRIAL. S. 516.A. Cr. P. C. 

Where a motor driver js being prosecuted for an offence under S. 338, 1. P. C., it cannot 
be said that his car was used in the commission of an offence within the meaning of 
S. 516*A, Cr. P. C. Therefore detention of car pending trial is illegal. 1931 L. 
565=1931 Cr. C. 853. 4 P. L. R. 1904. 

DHATURA. See Poison — 7. Hurt by poison — 2. 

DIARY — (Police) S. 172, Cr. P. C. See Statement to Police. S. 162, Cr. P. C, 

1 . Admissibility of — . 

1. A list of stolen property handed to a Police Officer during investigation is not 
admissible m evidence. 1925 C. 959=85 I. C. 723=26 Cr. L. J. 579. 

2. A map which contains upon it certain things which muSt have been supplied to the 
Police Officer by some j erson should not be admitted, unless there had been 
evidence of the person as to what be told the Police Officer. 1925 C. 959—26 
Cr L. J. 579. 

3. Entries made in a personal diary kept by a Police Officer, who did not start or carry 
on the investigation does not fall under S. 172, and therefore not inadmissible. 19-5 
C. 959=85 I. C. 723= 26 Cr. L. J. 579. 

2. Applicability of — . S. 172, Cr, P, C. 

1. Ss. 162 and 172 do not apply to Calcutta Police. 1929 C. 257, 1924 C. 542. 

2. S. 172 does not .apply to the statements of persons and certainly does not over-ride 

the provisions of Evidence Act, 9 L. 389=1928 L. 257=29 Cr. L. J. 348. 

3. Contents of — . 

1. Statements made to a Police Officer by a witness under S. 161, Cr. P. C., should not 
be recorded in special diarj', 33 C. 1023, ^ C. 642, 131 J. C. 17=1931 P. 150 

32 Cr. L. J. 638 Coni, 19 A. 390. 

2. No statement can be recorded in the special diary. If recorded, it would not be a 
privileged document. 1927 C. 644=104 1. C. 245=31 C. W. N. 940=28 Cr. J- 
805, 9 L. 3S9--1928 L. 257=108 1. C. 167 = 29 Cr. L. J. 348. 

3. What is intended to be recorded .under S. 172 is what the Police Officer did, the 

place wV.crc he went, the people he visited and what he saw. No statement ca 
recorded. 1927 C. 644= 104 I. C. 245=31 C. W. N. 940, 131 L C. . 

150 = 32 Cr. L. J. 6 6 = 16 C, W. N. 145. 19 A. 390, 20 M. 189. 

4. S. 172 applies to all Police Officers. They are TCfjuired to enter 
da> todai. It IS belter if the statements attached to the diary are 

tl e 9uptfnnlcr.der.t uf Police and the number of their pages noted. 1935 L.’ 

33 L J. 1180. 
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4. Copy of—. 

Accused is not entitled to .“x copy of diarj*. If it is used by Police Officer for refreshing 
his memory, nccused is entitled to inspect it only. 19 A. 390, 16A. 207. 

5. Delay in writing up — . 

1. Police officers are required to enter proceedings from day to day. 1935 L. 230. 

2. Omission to record in case diary on the same day on which e'camination of witness 
IS made and no explanation for delay is offered, the , circumstance is very suspicious. 
1935 N. 69. 

6. Evidence of — in a case under S. 110. See Security for good behaviour from habitual 

offender — 14. 

7. Failure to maintain — 

1. When there is no diary at all and no case of refreshing memory the absence of diary 
does not vitiate trial. 131 I. C. 17 = 1931 P. 150 = 32 Cr. L. J. 638. 

2. It is incumbent upon the Police Officer to keep the diary as provided by S. 172, 
otherwise Court is deprived of valuable assistance afforded by it. 16 P. R. 1918 Cr., 
39 P. R. 1867. 

3. S. 172 does not apply to personal diaries maintained by Police Officer not conducting 
any investigation. 1925 C. 959. 

4. S. 172 does not apply to departmental enquiry. 1935 S. 13. 

5. S. 172 applies to all Police officers making investigation. 1935 L. 230. 

6. Diary must be kept while investigating non-cognizable case. 27 C. 144. 

8 Object of — . 

1. The object is to enable the Court to direct the Police Officer who is giving evidence 
to refresh his memory from the notes made by him during investigation and to 
eTplain contradictions. 1926 L. 54=89 I. C. 252=26 Cr. L. J. 1308. 

2. The object is to enable the Court to see the information recorded from day to day 
and the line of investigation of a case. 16 C W. N. 145, 19 A. 390, 1934 C. 458. 

9. Refusal to refer to — . Refreshing memory — . 

1. It may be Within the right of the Police Officer not to refer to diary but accused Is 
entitled to the benefit of hts refusal to refer to the diary and to disclose the source of 
his infcrmation 1925 P. 131=86 I. C. 274 = 26 Cr L. J. 738 

2. Judge is not bound to compel witne‘‘S to look at the diary to refresh his memory. 

8 C. 739, 1932 L. 103 = 135 I. C 209 = 33 Cr. L. J. 97. Cont. 1924 P. 829. 

3. Court should compel a Sub-Inspector to refresh his memory by seeing the diary if 
he does not remember facts. 1924 P. 829, 1921 A. 86 Cont. 1926 Jour. 150. 

4. If upon a question being asked of a witness, there is a lapse of memory on his part, 
and that failure of memory can be remedied by reference to any memorandum or 
other writing prepared by the witness at the time, and the Court invites the witness 
to refresh his memory with reference to the writing (Police diary), the witness is 
under an obligation to do so, it being bis duty to lay the whole truth before the 
Court to the best of his ability. 19 A. L. J. 76. 

10. Right of accused — inspection. 

1. The accused is not entitled to inspect the whole diary but only the portion from 
which witness refreshed his memory. 2 P. 74=1922 P. 562=23 Cr. L. J. 591. 

2. If the Police Officer says that no statement under S. I62 was recorded, theaccused is 

not entitled to see the diary called for under S. 172. 1925 P. 339 = 26 Cr. L. J. 297. 

3. Accused is not entitled to insist that Police Officer should refer to the diarv to refresh 
his memcry. 8 C. 154, 1932 L. 103 = 135 I, C. 209 = 33 Cr. L. J. 97, 8 C. 739. 

4. Copies of diary cannot as a m.itter of course be granted to accused. 16 A. 207. 

11. Use of— . 

1. The Police diary cannot be used as a substantive piece of evidence. It can be used 
for contradicting a witness and not for corroborating him. 1921 P. 331 = 611. C. 
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230=22 Cr. L. J. 574, 21 A. 159, 2 P. L. J. 223. 

2. When a Sessions Court uses ziutnis as evidence, the conviction is iileeal. 1921 L 

267=66 I. C. 187 = 23 Cr. 251, IOC. W.N. eOO. 

3. The Court can use diary for clearing up obscurities in a case but not for comioj? to a 
judicial decision upon the case subsequentlj'. 1926 L. 54=26 Cr. L. J. 1308. 

4. To disbelieve the story of the defence only because it is no'cvbere mentioned in the 
zwir.is, IS an improper use of the diarj'. 1926 L. 485 = 27 Cr. L. J. 572. 

5. Diary cannot be used for corroborating the evidence of prosecution -witnesses as given 
in Court. 131 I. C. 535 = 32 Cr. L. J. 735 (1) = 1931 P. 96. 

6. Entries in Police diary cannot be used to discredit the prosecution evidence. 1927 
O. 64=99 I. C. 342«28 Cr. L. J. 134, 1883 A. W. N. 37. 

7. The power under S. 172 to look into case diary should be sparingly exercised. 1929 
M. W. N. 587. 

8. Police proceedings cannot be used to test the correctness of statements made by 
■witnesses on oath. References by a Magistrate to Police proceeding cannot be 
justified even under S. 172. 1923 L. 820= 25 Cr. L. J. 493, 1917 P. C. 25. 

9. Judge can refer to Police diary even after the verdict of jury, as the trial does not 
end there. 56 C. 150=1929 C. 57=30 Cr. L. J. 435 = 32 C, W. N.e45. 

10. Accused is entitled to use the statements of witnesses contained m a diary prepared 
under S. 47 (rt) of the Calcutta Suburban Police Act. 1924 C. 542=24 Cr. L. J. 757. 

11. Improper use of Police diary is no ground for revision by High Court if there is 
ample evidence otherwise supporting prosecution case. 1921 P. 331=61 I. C. 230. 

12. None but the officer who made the entry in a Police diary can be confronted with it, 
44 C. 876 (P. C.) 19 A, 390. 

13. Diaries can be put in evidence if the persons who wrote them are called as witnesses 
to prove the facts. 1883 A. VV. N. 14S, 2 Weir 142, 27 C. 295. 

14. Diary may be used for assisting the Court in a trial, as suggesting means of further 

elucidating the points which need clearing up. 44 C. 876, 19 A. 390, *.3 Cr. D. j. 
251, 2 P. L. T. 223, 1894 A. W. N. 155. 

35. A Magistrate should not refer to any entry in a diary not used by the prosecution 
Witness to refresh his memory. 23 I. C. 208= 15 Cr. L. 3. 256. 

16. In a criminal trial the Court should not make use of Police diaries. 1930 L. 484— 

31 Ct. L. J. 442=31 P. U R. 185=122 I. C. 568. 

17. When the lilagistrate saw the diary and observed that certain dtscrepai^ies in the 
evidence of prosecution ■a-ttnes«5es were not material, the conviction must be se asi e. 
131 I. C. 535 = 1931 P. 96=32 Cr.L.J. 755 (1)=U P. L. T. 837. 

18. A special diary cannot be used to enable any witness other than Officer who 

made it to refresh his memory by looking at it. 19 A. 590.*44 C. 8»'o. 

19. Police diaries are not original evidence of the matter contained therein. 44 C. 876 
(P. C.) 21 A. 159, 2 Weir 143. 

20. Right to inspect Police diaries is given only to Courts. Courts cannot delegate it to 
defence counsel. 1U33 L, 498=34 Cr, L. J. 464. 19 A. 390 Foil. 

21. Subject matter of Police diaiies is privileged under S. 125 or S. l23 in certain c 
cumstances, 1933 L-. 498=34 Cr. L. J. 464. 

22. Crimin.al Court can use diaries toaid it in the trial. 1936 R. 75 — 37 Cr. T. 

1955 R. 5ifl. 

23. Police diary could be referred toby the Prosecution, not to p. 459 , 

npamst the accused, but to see whether a witness has turned hosti e. 

24. It IS the Court and not the accused or his agent that can use Police diary 

(radirt the Police Officer who made it. )9 A. 390. ^ ^ 

2j Poll -e d anes not liemg evidence in the case. Court js not ^ i9Jf 

rre -mp'.iou for or against irisoaer from the non-prodoction 

\\ N. K'l. 
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DIFFERENCE OF OPINION DETWEEN HIGH COURT JUDGES. S. 423— 
378 Cr. 1’. C. 

1. If there arc two .iccu<ctl and are aercod in opinion r\ith repard to one of them 

Ivjt arc divided as repards the other, the third judge to uhoni the case is referred is 
with regard to pri'cncr about whom they are divided. 38 C. 202, 1931 L. 513. 

2. A Judge to whom the ca«e is referred, should not differ from the other two unless 
there IS a mistake of law or some fact which has escaped tiie notice or unless there 
are \ cry strong grounds for doing so. 1930 S. 225, 22 C. \V. N. 745, 51 II. 310. 

3. A third Judge to whom reference is made cannot make a reference to a Full 

IJencIj. 1925 C. 1040-'=29 C. W. X. 475 = 26 Cr. L. J. 915. 

4. On a difference of opinion m the matters under S. 145, Cr. P. C., the senior judge’s 
opinion prevails, as the jurisdiction exercised is under S. 107, Government of India 
.\ci and not under S. 439. 22 Cr. L. J, 99, 47 C. 438. 

5. If two Judges differ m criminal revision case, S. 439 read with S. 429 requires the 
case to be decided by a third judge. 40 M. 976, 27 C. 892, 27 C. 501. 

6. If the Judges disagree with regard to sentence, it is a gooj reason that death 
sentence should not be passed. 1930 C. 193 = 31 Cr. L. J. 817. 

DIFFICULT CASES. 

1. “ ' ■ ' * * * • contested and intricate in nature can be 

.iry Magistrates than by Honorary Magis- 
i Cr. L. J. 898=10 N. L. J. 184. 

2. It IS extremely undesirable that cases involving di/TicuIt questions ot Law and fact 
should be tried b> a Ueach of Honorary Magistrates. 47 M. 716 = 1925 M. 64=25 
Cr, L. J. 1070, 1931 M. \V. N.407. 

3. Where a Bench is of opinion that the case should be transferred from their file as it 
involves a difficult question, it should move the matter officially and not to leave it 
to the parties to more. 1929 M. 403= 106 I. C. 715 = 29 Cr. L. J. 123. 

DIMINUTION OF WATER SUPPLY. See Mischief-6. S. 430, 1. P. C. 
DIPSOMANIA. See Insanitj — 5. 

DIRECTOR OF BANK. Sec Breach of trust— 13. 

directing PROSECUTION. Ss. 476, 195, Cr P. C. See Disqualification of Magis. 
trate — 4. 

1. Abetment. 

1. For abetment of an offence no complaint by Court IS necessary. 10 L. 442=1928 
L. 787, 32 A. 74, 1934, S. 78 (1) = 35 Cr. L. J. 1251. 

2. Appeal or revision. S. 476- B., Cr. P. C. 

1. An appeal under S. 476-B lies even if an action has been taken by the Court si»o 

mo/» under S. 476. 119 1. C. 265 = 30 Cr. L. J. 1019= 1929 L. 641 = 1 1 L. 55. 
Cant. 1929 L. 9=113 I. C. 537 = 30 Cr. L. J. 163. 

2. The right of appeal under S. 476-D is restricted to offences mentioned in S 195, 
clause (fc) and (c). There is not right of appeal with regard to offence referred to in 
S. 195, clause (a). 102 I. C. 483 = 1927 A. 828= 28 Cr. L. J. 547. 

3. No appeal lies from a corrplsmt m-ade by appellate Court under S. 476-B. 120 I. C. 

116=1929 A. 898 = 30 Cr. L. J. 1148. 

4. Where an order is passed under S. 476-B, High Court can interfere m revision if it 
falls within one of the grounds mentioned m S. 115, Cr. P. C. 1930 C. 721. 

5. If Election Commissioner passes an order under S. 476, appeal lies against the order 
47 A. 934 = 1925 A. 737 = 89 I. C. 630. 

6. On the death of the appellant the appeal abates. 47 A. 359 = 1925 A. 620. 

7. .\n appellate Court should reconsider the entire matter on its merits. 1929 C 480 

= 57 C. 500, 88 I. C. 358= 1925 A. 544 = 26 Cr. L. J. 1126. 

8. Under S. 476-B the finding about expedienev and interest of j'ustice is not necessary 
8 R. 25 = 1930 R. 201 = 31 Cr. L. J. 793 = 125 I. C. 266. 
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9. Against the order of District TitfluistrolP iimlcr S. 476-A appeal lies to the Sessions 
Judge under S. 476*11. 30 Cr. U J. 550«116 1. C. 77=1029 N. 97. 

10. An order hy n Collector ns .^ppc}l.■ltc Court of appeal tn liim. described as District 

Magistrate is not invalid. 1926 A. 402=93 I. C. 9S7»27 Cr. L. J. 523. 

11. The right of appeal is given wlicllicr the Court acts on its own motion or on the 
application of parties. 11 L. 55=1029 L. 641 = 119 I. C. 265=30 Cr. I.. J- 10J9. 

12. An order under S. 476-11 is not appc.abWe. 56 C. 824, 1925 L. 322=6 L. 56, 119 
1. C. 703, 55 C. 765, 51 M. 777, Conf. 10 V. 440, 1926 T. 81. 

13. The limitation for an appeal under S. 476*11 apamst an order, refusing to file a 
complaint under S. 195, Cr. 1*. C., is one provided by article 195 and not article 
156, Limitation Act. 1926 A. 211=93 I, C. 851. 

14. Limitation for appeal runs from the d.itc of actual filing of complaint. 52 Pom. 

164“ 1928 Bom. 64 = iQS f. C. 26= 29 Cr. L, J. 315, and not from the date of the 

order. 1935 K. 199, 1928 B. 64 and 1927 L. 54=7 L. 77 Rel. on. 

15. The appellate Court should reconsider the entire matter on its own merits. 57 C. 

500=1929 C. 480. 

16. A District Judge cannot transfer the appeal to any Snliordinate Judge. 1935 A 440 
“1935 A. L. J. 473, 39 C, 774, 33 Cr. L. J. 410=1933 P. 179 and IJ4 1. C. S12, 
Ref. ; 1927 A. 555“49 A 792 Dist. 

17. Appeal against complaint by Judge of Sm.all Cause signed .ns Munsif lies to District 
judge alone and he cannot transfer it to Subordinate Judge. 1935 A. 446 (2)“ 1935 
A 476, 1935 A. 212=1935 A. L. J. 66. 39 C. 774 and 40 A. 35 Foil. 

18. Where the Subordinate Judge refuses to prosecute and the District Judge sets aside 
the order and files a complaint under S. 476-B, no second appefil lies to the High 
Court. 1935 B. 157«37 B. L. R. 106, 55 C. 765“ 192S Cal. 281 = 29 Cr. L. J. 
119 Rel. on, 10 P. 446=1931 P. 343 and 5 P. 262 = 1936 P. 81 Not foil. 48 B. 
401 Ref. 

19. Appellate Court cannot make remand to trial Court. It can itself make inquiry. 
1935 0. 59“36 Cr. L. J. 254. 13 L. 342=1931 L. 761. 

20. Appellate Court cannot take .additional evidence under S. 423 Cr. P.C., under S, 476- 
B, Cr. P. C. 13 L. 342=1931 L. 761 = 135 I. C. 594. 

21. For an offence committed before a Subordinate Judge acting as Election Commis- 
sioner, District Judge can make a complaint and the appeal lies to the High Court. 
1935 M. 673 = 36 Cr. L. J. 895. 

22. In an appeal under 6, 476— B in Civil proceeding, the appellate Court can remand 
the matter back for disposal. 1934 M. 52=57 M. 177=147 I. C. 351, 1931 C. 604 
Foil. 1931 L. 761, 1929 C. 195, 54 C. 355 Ref. 

23. No appeal against a complaint under S. 195 (l)(<r) bes. 1934 M. 473=35 Cr. L.J. 

1134, 1934 M. 52, 1928 R. 296. 

24. Where several complaints are ordered by one order, several accused must file 
separate appeals. 1933 M. 125=34 Cr. L. J. 92, 52 B. 164 Dist. 

25. Where Assistant Sessions Judge refuses to make a complaint, appeal lies to Sessions 

judge. 1933 C. 192, 1929 C. 521 Foil. 1931 C. 190. ^ 

26. Under S. 476-B appellate Court can summanfy dismiss or remand the appeal. 1933 

M. 767=147 I. I. 794. 

27. If the statement before Corotmttmg Magistrate is contradictors’ to that made m 
Sessions Court, Sessions Judge can direct prosecution, 1932 M. 494, 37 !• - 
Folk 1931 M. 778 and 15 Cr. L. j. 612 Ref. 

3. By Superior Court. S. 476-A, Cr. P. C. 

3. There is no objection to the superior Court granting sanction under S. 476 ‘Jurmg the 
pendency of an application in the Snbordrnate Court. 821.0,359 — 23^t’ 

128 = 1924 Bom. 511. 

2. In case of an invalid complaint by Magistrate, Sessions Judge can make complaint 
under S. 476'A. 26 Cr. L. j. 923=1925 A. 667=86 I. C. 987. 
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' 3. The superior Court may take action when the Subordinate Court has neither made a 
comolitnt under S. +75 nor rejected an application for the same, but where the 
Subordinate Court Ins rejected the application the proper remedy is by way of 
appeal. 52 C. 1009=1925 C. 1228 = 90 I. C. 529 = 26 Cr. L. J. 1569. 

4 If the application m the Subordinate Court is withdrawn, superior Court can take 
action under S. 476-A. 112 I. C. 475=29 Cr. L. J. 1051 = l92d B. 3+7. 

5. The Court to which an appeal against an order of revising or granting sanction for 
prosecution is transferred is competent to act under S. 476-A. 26 Cr. L. J. 796= 1925 
N. 358 = 86 I. C. 428. 

6. A Collector hearing appeal against mutation can order prosecution. 1935 0. 113. 

7. An offence under Ss 211-193 was committed in the Court of a first class M.agistrate, 
District Magistrate has no jurisdiction to make a complaint. Sessions Judge can 
do so. 1934 0. 344 (2). 

4. Court. 

1. The Civil Court exercising jurisdiction under S. 476 does not cease to be a Civil 
Court. 51 A. 344= 1929 A. 774 = 111 I. C. 595=1929 A. L. J. 55. 

2. A Judge dealing with a petition under S. 83 of the Transfer of Property Act is a 
Court. 4 P. 24= 1925 P. 330=26 Cr. L. J. 170=83 I. C. 730. 

3. A Court receiving guardian's report IS a Court under S. 476. 22 Cal. 1004, 100 

I. C, 1044. 

4. If the original complaint was transferred to another Court the l.itter Court c.an act 
under S. 476. 53 C. 488= 1926 C. 788=27 Cr. L. J. 648 = 94 I. C. 600. 

5. The word “Court” under S. 476, inclodes the successor of a Judge before whom the 
alleged ofience was committed or in whose notice the commission of it was brought 
m the course of a judicial proceeding. 4 L. 58,37 C. 642, 63 I. C. 610, 3 R. 48 = 26 
Cr. L. J. 500, 12 A. L. J. 1003, 34 A. 393. 

5. The successor Subordinate Judge can continue the proceedings under S, 476, started 
by hiS predecessor. 1922 L. 479 = 67 I. C. 723. 

7. The expression “Court” under S. 195 IS of .a Wider scope than the expression “Civil, 

Revenue or Criminal Court” m S. 470, 48 A. 60= 1926 A. 30. 

8. Ss 195 and 476, Cr. P. C . make reference to the Court and not to the Judge. 29 

Cr. L. J 1028=1928 L. 759=112 1. C. 356. 

9. There is permanent Court of the District .and Sessions Judge ^itli successive inciini- 
l>cnts in the ofTice of the Judge, the Sessions Judge c.an t.ake action under S. 476, 
.although the offence under S. 193. I. P. C.. might have hcen committed liefore his 
predecessor. 1920 L. 394 = 27 Cr. L- J 527 = 93 I. C. 991. 

10. i’ower to make compKaint is not confined to Court taking cognizance but the superior 

Court to whom it is transferred or who has withdrawn case to its file under S. 52d, 
may make complaint. 31 Cr. f.. J. 430= 1929 Cal. 724. 

11. If the case is transferred the C~ -rt to nhich it is transferred may make complaint 
31 Cr. L. J. 980=1930 M. 192. 125 I. C. 112, 95 I. C. 376 

12. Ordinarily the tri.al Court should prefer complaint. 49 A. 460= 1927 .\n.469. 

13. .\n Election Commissioner i< not a Civil Court mthin the meaning of S. 476. 47 .\ 
934 = 1925 A. 737^82 I. C. 650. 

14. .\ Judge of the High Cojl can direct prasecctioa under S. 476. althou;-!, ti e 
matter out of which the action ar «e Ti3« heard ba a.notl er Judge of lie Court 49 
Pom. 710=1925 Bom. 43(.='8 j» I. C. 709=26 Cr. I-. J. 1159. 

15. Where the original Court prefrrsa complaint High Court shouH rot i.nterfere sin-'e 

a complaint under S 476 is .nlmost mvarnhlt a matter of discretion. 41, 401 = 

1924 B 347= 1930 C. 721. 5 P. 2o2, 1926 P. 81. 

16. l^pecial Tribunal can make ca-^plaiat f.or pTj’urr re?arJj"g statement l>e,*’o'c it aai 
.also one Ivfore Magistrate u''dcrS. Iu4, Cr. P. C, 1934 L. 98J. 

17. Where decree was seal to Col’ertor fer execatioa under S. C?, C. P. C., and sale was 
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being luU by Mamhtdar. the actased put in a forged receipt o! adjustment. Held, 
Rlamlatdar could not make complaint under S. 476. 1935 B. 158=37 B. L. R. 93. 

18. :^r an offence committed before Subordinate Judge acting as Election Commissioner. 
District Judge can file the complaint and appeal lies to High Court. 1935 Rl. 673 
=36 Cr. L. J. 895. See 50 M. 151 and 1926 R, 25. 

19. Collector acting in appraisement proceedings under B. T. Act is a Court. 17 


20. President of the Tribunal constituted under Calcutta Improvement Act was a Court. 
45 C. 585. 


-A Tehsildar conducting mutation proceedings is a Court. 54 R[. 121. 

22. A Divisional Officer hearing appeals under Income Tax Act is a Court. 36 M. 72. 

23. Arbitrators do not constitute a Court. 1935 M. 673 (677). 

24. Election Commissioner’s is a Civil Court. 9 C. 195 (P. C.), 1935 M. 673. 

25. A District Judge hearing an election petition is a Court. 37 B. 365. 

26. A Tribunal acting without jurisdiction i.s a Court and still complaint of Court is 

necesrary. 1934 C, 457. 

5. Delay in — . Sec— 11. 

6. Duty of the Court. 


I. 

2 


3. 


7. 


9. 

10 . 


There must be distinct evidence of tJie commission of offence by the person who is 
to be prosecuted before a complaint is made. 115 I. C. 174=30 Cr. L. J. 407. 
When a criminal offence is alleged to hare been committed m the course of revenue 
or civil proceeding, the rule is that the facts on which the cnmm.al offence is found' 
ed, should as far as possible be finally determined in the Civil or Revenue Court. 
26 Cr. L. J. 1565 = 1926 P. 25 = 90 I. C. 445 = 7 P. L. T. 199. 


The Court acting under S. 476 should apply its mind to the matter upon its merits. 
Merely acting on the remarks of the appellate Court is not enough. 83 I. C. 493 


= 192+ A, 453=21 A, L- J. 930. 


The Court is bound to find that there is a facie case. 67 I. C. 205. 

The Judge taking action under S. 476 must himself m.ike an inquiry. 1 15 I. C. 810. 

The officer making the complaint must state the evidence on which he relics. H 

Cr. L. J. 95S. 


In a complaint of perjurv pass-nges complained of must be quoted. 30 Cr. L. J. 370 
= l'J29M.74=n4 I. C. 834 = 28 M.L.J. 774. 1926 A. 21, 24 A. L. 

Cr. L. J. 1506 = 90 I. C. 290, 48 M. 395=1925 M. 609 = 86 I. C. 449-26 Cr. L. 
J. 601. 126 I. C. 530. 


Sanction is improper nhere a prosecution must fail. 1927 L. 352 100 I. C. 373 
33 Cr. L. J. 293. 

Prosecution should not be ordered when it is a matter of oath against oath. 28 Cr. 
L. J. 1007=1927 M. 995 = 105 1. C. 831=39 M. L. T. 414. 

Prorecution should not be launched to feed fat grudge of private individuals. 1934 


O. 34+ ( 2 ). 


7. Expert report. 

). It IS not nln-a.s Torj salo to order prosecution nl'ere >b''e is n° “tlier 
than that of an expert to support it. 25 Cr. L. J. 796= I9»5 i*». JJj- 
2. The report of the (lo\ernment expert who new came into *he witness 
who‘e repott 13 not supported even li> afiidavit is ' 

cannot form basis of the ordn directing prosecution. 2f Cf. Us /. 

8. Expediency of — . 

i. J« a p.tisecDJjon under S, 476, the Court has not oa y to 

whether Ihetc is a frimti fjcte ease f ut also whether it i» i iV i 

cf juitice lo *an<'!;a.T pro'ecutzoa. 1929 !«. 676=30 Cf. J. 666 *• 

Cat 270. 1930 M. W. M. Ovl. 


fox and 
Jtncr ard 


C. 711, 
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Z Magistrate should reciird finding that it is expedient in the interest of justice that 
an cnquirv should be made under S.476. 55 Cal. 1312, 1923 M. 783 = 29 Cr. L. 
J. 732- no I. C. 5S3, 1933 C. 147. 

3. If the order under S. 476 does not contain finding as required by S. 476 nor gives 

an\ reasons for such fnding, the order IS defective. 1929 M. 74 = 114 I. C. 834, 
27 Cr. L. J. 1249, 1923 M. 783, 1930 C. 352, 1933 M. 67(1) = 56 M. 157. 1931 M. 

16 Diss. 

4. It IS PuHicient that Court arrives at an opinion that there is reasonable prospect of 
the conviction of tlie accused and there is sufiicient evidence to support prosecution. 
127 I. C. 859 = 1930 L. 347=32 Cr. L. J. 60. 

5. If It IS m the interest of justice that a complaint shoujd be made, then and only then 
a complaint should be preferred. 1923 Mad. 783=110 I. C. 588 = 29 Cr. L. J. 732. 

6. Omission to vnte the Viords “ expedient in the interest of justice” does not make 
the order illegal. 1935 A. COS (1)=36 Cr. L. J. 781. Conf. 1935 N. 199, 55 C. 
1312=1928 C. 862. 

7. Mere reasonable hope of accused being convicted is not necessarj. 1934 A. 385 = 
35 Cr. L. J. 785= 14S I. C. 866. 

8. Express finding that in the interest of justice inqiiirj* should be made into offence is 
essential. 1953 C. 147 = 34 Cr. L. J. 6:4, 55 C. 1312=1923 C. 662 and 1930 C.-352. 
Rel. on. 

Grounds for and against. 

1. Mere existence of contradiction in evidence is insufficient to erder prosecution. 55 
Cal. 1312=1923 Cal. 862. 

2. Although there is some indication of accused’s guilt )et if it does not amount to any- 
thing more than suspicion, prosecution should not be ordered. 109 I. C. 358, 16 Cal. 
730, al Cr. L. J. 621. 

3. The measure of proof to prove that a document is forged required in a Civil Court 
IS very different from that required m the Criminal Court. Before ordering prosecu- 
tion the Court must have direct evidence fixing offence upon the person to be pro* 
secuted. Il5 I. C. 174=30 Cr. L. j.407. 

4. There must be reasonable probalilily of conviction otherwise there would be waste 
of public time. 31 M. L. J. 440. 23 Cr. L. J. 509, 24 Cr. L. J. 823, 1935 M. 1044. 

5. There must be reasonable foundation for the charge in respect of which prosecution 
is directed. 37 C. 250. 

6. It IS not necessary for the Court to go minutely into the evidence recorded in the 
suit. 2 Weir 587. 

7. The Court taking action under S. 476 must be prima facie satisfied that the offence 
has been committed by definite individual. 23 C. 532. 

8. The Court must come to finding that the individoal sent for trial has committed the 
offence. 2 L. L. J. 63. 

9. Where District Judge was of opinion that the forgery of document wns committed 
by the pLamliff or by the defendant, ordering prosecution of both is illegal. 63 P. 

L. R. 1905. 

10. Prosecution should not be ordered when it is a matter of oath against oath. 1927 M. 
996 = 23 Cr. L. J. 1007, 1933 R. 119 = 34 Cr. L. J. 781. 

11. The mere fact that medical evidence belies the eje witnesses, is not sufficient to 
order prosecution. 1927 M. 996=28 Cr L. J. 1007= 105 I. C. 831=39 M. L. T. 
414 = 26 M. L. W. 479. 

12. There should be reasonable probability of conviction. 1936 R. 473. 34 C. 551 and 37 
C. 250 Foil. 

0. Illegality of complaint. 

The irreguhrity or illegality of complaint cannot be called in question in appeal 
from conviction. 1932 C. 545. 

1. Initiation of proceedings. 

Under S. 476 a complaint may be made by a Coort either on the application or 
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18. 


19. 


bsing }j2W by :\rninhtcf,'ir, Ihs accu«tp4 pul in a forged receipt of adjustment. Held, 
Mamlatdar could not make compbint under S. 476. 1933 II. I5S«37 B. L. R. 93. 

an oXeuce committed before Snljonlinate Jiiil/je nct}n;t as Election Commissioner, 
District Judge can file tlic complaint and appeal lies to High Court. 1935 M. 673 
«36 Cr. L. J. 895. Sec 50 M. 131 and 1926 B. 25. 


Collector acting in appraisement proceedings un/ler B, T. .6ct is a Court. 
C. 872. 


20. President of the Tribunal constituted under Calcutta Improvement Act svas a Court. 
45 C. 5S5. 


21. A Telisildar conducting mutation proceedings is a Court. 24 M. 121. 

22. A Divisional Ofiicer bearing appeals under Income Tav Act js a Court. 36 M. 72. 

23. Arbitrators do not constitute a Court. 1935 M. 673 f677). 


24. Election Commissioner’s is a Civil Court. 9 C. 295 (P. C.), 1935 M. 673. 

25. A District Judge hearing an election petition is a Court. 37 B, 365. 

26. A Tribunal acting without jurisdiction IS a Court and still complaint of Court is 
necesrary. 1934 C. 457. 

5. Delay in — . Scc—ll. 

6, Duty of the Court. 

1. There must be distinct evidence of the commi.ssion of oXence by tlie person who is 
to be prosecuted before a complaint is made. 115 I, C. 1/4** 3D Cr. L. J. 407. 

2. When a criminal oXence is alleged to h.ire been committed in the course of revenue 
or civil proceeding, the rule is that the facts on which the criminal offence is found- 
ed, should as far as possible be finally determined in the Civil or Revenue Court. 
26 Cr. U J. 1565*1926 P. 25*90 I. C. 445*7 P. L. T. 199. 

3. The Court acting under S. 476 should apply its mind to the matter upon its 

Merely acting on the remarks of the appellate Court is not enough. 83 I. C. 498 

*1924 A. 453*21 A. L. J. 930. 

4. The Court is bound to find that there is focie case. 67 I. C. 205. 

5. The Judge taking action under S. 476 must himself make an inquiry. 1 15 I. C. 810. 

6. The officer making the complaint must state the evidence on which he relies. II 

Cr. L. J. 938, 

7. In a complaint of perjurv passages complained of must be quoted. 30 Cr. D. J. 370 
= 1929 M. 74 = 114 I. C. 834*28 M. L. J. 774, 1926 A. 21. 24 A. L. J- 

Cr. L. J. 1506*90 I. C. 290, 48 M. 395=1925 M. 609 = 86 I. C. 449 - 26 Cr. I-. 

J, 801, 126 I. C. 530. 

8. Sanction is improper where a prosecution must fad. 1927 L. 352—1001. C. 373 
23 Cr. L. J. 293. 

9. Prosecution should not be ordered when it is a matter of oath against oath. 28 Cr. 

L. J. 1007=1927 M. 995 = 105 1. C. 831=39 M. L. T. 414, 

10. Prosecution should not be launched to feed fat grudge of private individuals. 19 

O. 344 (2). 


7. Expert report. 

1. It is not aln-ays very safe to order prosecution whe^re there is no other tesUmon 
than that of an expert to support it. 26 Cr. J. 796—1925 N. 3t)o. 

2. The report of the Government expertwho never came into .the witne^ 
whose report is not supported even by .-iffidavit is inadmissible in 
canaot form basis of the order directing prosecution. 24 Cr. L. J. 

8. Expediency of — . ^ consider 

1, In sanctioning a prosecution under 5, 476, the Court . has not 

whether there is a prima facie case but also whether it is it/;! C 71U 

of justice to sanctian prosecution. 1929 L, 676*30 Cr. L. J. 6oo— 

56 Cal. 276, 1930 M. W. hi. 991. 
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2. Magistrate should record finding that it is expedient in the interest of justice that 

an enquiry should be made under S. 476. 55 Cal. 1312, 1928 M. 783 = 29 Cr. L. 
J. 732=110 I. C. 588, 1933 C. 147. ^ 

3. If the order under S. 476 doss not contain finding as required by S. 476 nor gives 

any reasons for such fi idmg, the order IS defective. 1929 M. 74=114 I. C. 834, 
27 Cr. L. J. 1249, 1923 M. 783, 1930 C, 352, 1933 M. 67(1) = 56 M. 157. 1931 M. 

16 Diss. 

4. It is sufficient that Court arrives at an opinion that there is reasonable prospect of 
the conviction of the accused and there is saffictent evidence to support prosecution. 
127 I. C. 859=1930 L. 347=32 Cr. L. J. 60. 

5. If It IS in the interest of justice that a complaint shou]d be made, then and only then 
a complaint should be preferred. 1928 Mad. 783=110 I. C. 588 = 29 Cr. L. J. 732. 

6. Omission to write the uords “ expedient in the interest of justice’ does not make 
the order illegal. 1935 A. 608 (1)=36 Cr. L. J. 781. Cout. 1935 N. 199, 55 C. 
1312=1928 C. 862. 

7. Mere reasonable hope of accused being convicted is not necessary. 1934 A. 385 = 
35 Cr. L. J. 785=148 I. C. 866. 

8. Express finding that in the interest of justice inquiry should be made into ofTence is 

essential. 1933 C. 147=34 Cr. L. J. 6:4, 55 C. 1312-1928 C. 862 and 1930 C. 352. 
Rel. on. 

9. Grounds for and against. 

1. Mere existence of contradiction in evidence IS insufficient to order prosecution. 55 
Cal. 1312=1928 Cal. 862. 

2. Although there is some indication of accused’s guilt >et if it does not nmount to any- 
thing more than suspicion, prosecution should not be ordered. 109 I. C, 358, 16 Cal. 
730, al Cr. L. J. 621. 

3. The measure of proof to prove that a document is forged required in a Civil Court 
IS very different from that required in the Criminal Court. Before ordering prosecu* 
tion the Court must have direct exidence fixing offence upon the person to be pro- 
secuted. 115 I. C, 174=30 Cr. L. J.407. 

4. There niu«t be reasonable probal ility of conviction otherwise there would he waste 
of public time. 31 M. L. J. 440. 23 Cr. L. J. 509, 24 Cr. L. J. 823, 1935 M. 1044. 

5. There must be reasonable foundation for the charge m respect of which prosecution 
IS directed. 37 C. 250. 

6. It IS not necessary for the Court to go minutely into the evidence recordtd in tlic 
suit. 2 Weir 587. 

7. The Court taking action under S. 476 must be frima facte satisfied that the oflence 
has been committed by definite individual. 23 C. 532 

8. The Court must come to finding !b.at the individual sent for trial has committed the 
offence. 2 L. L. J. 63. 

9. Where District Judge was of opinion that the forgerj* of document was committed 
by the plaintiff or by the defendant, ordering prosecution of both IS illegal. 63 I*. 

L. r?. 1905. 

10. Prosecution should not be ordered when it is a matter of oath against oath. 1927 M. 
996=23 Cr. L. J. 1007, 1933 K. 119 = 34 Cr. U J. 761. 

11. The mere f.ict that medical evidence belies the eje witnesses, is not sufficient to 
order prosecution. 1927 M. 996=23 Cr L. J. 1007= 105 I. C. 831=39 M. L, T. 
414 = 26 M. L. W. 479. 

1 1 There should be reasonable probability of coanctioa. 1936 R. 473. 34 C. 551 and 37 
C. 250 Poll. 

10. Illegality of complaint 

The irresuhrity cr illefrality of corrplaiat caraot be called in question in appeal 
from conviction. 1932 C. 545. 

11. Initiation of proceedings. 

1. Under S. 476 a ccrirlimt rnav be nnirde by a Conn eilter on the arplfcrlion or 
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2 

3. 


otherwise, whether person malting an application is a party in the original suit or 
not IS immaterial. 8 P. 736=1929 P. 212=120 I. C. 629=11 P. L. T. 75. 


Proceedings unler S. 476 should not be undertaken on the application of private 
persons unless it is clearly in the interest of justice and is reasDnably certain to 
result in conviction. 125 1. C, B38»l930 O. 40f=31 Cr. L. J. 938. 


Proceedings under S. 476 are for the purpose of indicating and ensuing the purity 
of the administration of public justice. 34 C. W. N. 914= 1930 C. 721 = 129 I. C. 
561 = 52 C. L. J, 87. 


4. The Court cannot take proceedings under S. 476 against perscn who is not a party 
to the proceedings in any Court 31 Cr. L.. J. 938 = 125 I. C. 838 = 1930 0. 404. 

5. It is the duty of the Court and not of the private party to bring the culprit to justice. 
120 I. C. 45 = 1930 P. 194=30 Cr. L. J. 1144. 

6. In case of escaping from the custody of peon, the peon of the Civil Court should file 
the CDmpIaint in an ordinary way. 47 A. 409 = 1925 A. 318=86 I. C. 801 =26 
Cr. L. J. 865. 

7. Order passed by the Court on a complaint made by the Police is not complaint by 
Court. 4 P, 323 = 1925 P. 483 = 26 Cr. L. J. 389=86 I. C. 825. 

8. Complaint was made undir S. 471, T. P. C., but same facts constituted ofTence under 
other section. Held, that fresh complaint is not necessary. 1934 P. 536. 

9. Objection to initiation of proceedings c. g. want of jansdiction by Magistrate must 
be taken at the earliest stage. 1936 P. 346, 1929 C. 203 and 1932 C. 545 Foil. 

10. Cognizance is to be taken of the whole case. If any other olTencc is proved or any 
other person besides the accused is proved to be the oflender, the Magistrate can take 
cognizance. 1936 P, 346=15 P. 26, 1934 P. 467 and 1934 P. 536 Ref. 

11. Even if the name of oHender is not mentioned in the complaint, Magistrate can 
proceed against him. 1936 C. 147=37 Cr. L. J. 521. 42 1. C. 153 Foil. 23 C. 532 
Not foil. 


12. Limitation for or delay in. 

1. S. 476 does not limit time within which action should be taken and there Is no legal 
necessity to proceed under this Section immediately after the close of the trial. 29 
P, R. 1916 Cr., 19 Cr. L. J. 989, 20 Cr. L. J. 724. 

2. Where an appeal has been preferred against an onginil case, the Court 

in waiting till the disposal of the appeal before directing proseciition. 29 P. K. 
1916 Cr., 16 B. 729, 4 L. 58, 6 C. 308. 

3. It is desirable that an order under S. 476 should be made at the close of the proceed- 
ings or so shortly thereafter that it may be reasonably said that the order is a ^^tof 
the proceedings. 31 M. HO, 32 M. 49, 42 M. 422, 23 Cr. L. J. 184, 53 P. W. J<. 
216 Cr. But sec 43 B. 300. 

4. An Order under S. 476 should not be passed many months after the trial. 40 C. 
444. 46 A. 851, 38 A. 695. 

5. The delay of two months was considered to be too long. 18 Cr. L. J. 331, -'7 
Cr. L.J. 276. 

C. The High Court will set aside an order directing the prosecution 

«o long after the offence that the delay is oppressive or scandalous. l9tJ -t- 

N. 112, 

7. There is no hard of fast rule that the prosecution should not be ^ ^ 

j-rouud of delay. 1935 O. 113= 153 I. C. 346, 34 C- 55Und 31 M. HO Kef- 

8. Pelar in ' f tutting prorttdings should not be encouraged. 1934 O. 27^ 

3'l6 Toil 

o \V1 eth-T delav js fatal depend* on the circumstances of each case. 1933 O. 

35 Cr. J. 121. 


13. Notice or opportunity. 

!. 476 it is entirely d'S'TetiTjary an I no? o!>^^a^or/ on a Court to nn: - notice. 

L.55«31 Cr. U- J- 179-1535 0. 113. 13 Cr. U J.2J7. 
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2. Want nf notice t« at hc«t a mere irrepdluily >n proceeding. 10 A. L. J. 247, 7 
It. 1.. U. 84. 15 C. W. N. 691. 

3. A cninplunt un Irr S. 476 IS not inralid merely l»ecatjsc an oppsrtunity of showing 
caller arainst the complaint was not gi\cn. 30 Cr, L. J. 545=1929 P.92=115 

1. C. S‘<2=10 I». I.. T. 77. 

4. Accused IS entitled to notice when the prtWKution is on the evidence of witnesses 
which IS not tested. 1927 L. 173=23 Cr. L. J. 227 = 99 1. C. 1027. 

5. When a Magistrate dismisses SI comphamt and takes action under S. 476 he should 
fire tlie complainant an opportunity cf s]ion*ing true or ionn/Tdi; character of the 
complaint. 7 M. 189, 6 C. 496, 7 C.87. 

6. The proceedings would not !« irregular if the accused was not given an opportunity 
of sul'siantialing his cause. 7 Cal. 203, 8 A. 182, 7 M. 292. 

7. As a matter of strict law no notice is necessary but it is desif.tble that notice should 
l>e given. 1925 Horn. 436=88 I. C. 709=49 B. 710, 1924 A. 435. 

8. Whether a notice is to issue or not depends upon the particular circumstances of the 
case. 73 I. C. 976= 1923 R. 79=24 Cr. L. J. 736. 

9. Where the p!amtifl*s claim was true hot an order for his prosecution under S. 467 
and 471, I. V. C., was made on the ground that the note on w’hich he sued 
was spurious, held, that the order directing prosecution without deciding genuineness 
or Qthcrw isc of the document was illegal. 60 I. C. 425. 

14. Offences not covered by S. 476, 

1. Prosecution can be ordered for offences under Ss. 353, 341 and 147. 1924 C. 501 
= 39 Cr. L. J 33. 

2. I?obber> and Its abetment do not fall withm the scope of S. 476. 65 I. C 481* 
23 Cr. L. J. 97*1922 Sind 9. 

3. Proceedings in respect of an offence under S. 409, I. P. C., cannot be started 
under S. 476. 96 1. C. 526=27 Cr. L. J. 974. 

4. A complaint by Court under Ss. 183 and 185, J. P. C., is ultra vires, 27 Cr. L. J. 
1247=1927 0.51=93 I. C. 63. 

5. A complaint under S. 476 cannot be made against persons who are onl> witnesses 
and not parties to the suit. 1935 M. 1044, 46 M. 561 Ref. 

15. Pending proceedings. 

1. Proceedings should not be started during the pendency of an appeal in a case 
in which the petitioner is alleged to have given false evidence. 1925 L. 323 = 
26 Cr. L. J. 760, 16 B. 729, 6 C. 308. 29 P. R. 1916 Cr. 

2. When the appeal is pending, proceedings under S. 476 should await disposal of 
appeal. 1927 C. 718=28 Cr. L. J. 840=104 I. C. 456. 

3. Proceedings under S. 476 should not be taken till after the close of the case in 
which fals» evidence was given or forged document was used. 4 B. L. R. 778, 
21 Cr. L. J. 29, 1934 A. 1017. 

4. The hasty proceeding as placing a witness on his trial is bad because the necessary 
result of such a step would be to intimidate subsequent witnesses and defeat object 
of the trial. 9 S. L. R. 176, 21 Cr. L. J. 29, 8 B. H. C. R. 126 

5. If there IS delay m the disposal of the suit in which an offence has been committed, 
proceedings may be started. 44 M. L. J. 74, 31 M. L. J. 440. 

16. Preliminary enquiry. 

1. Under S. 476 preliminary enquiry is not necessarj’, but as a matter of common 
prudence it should be held by every Court before it passed an order under S. 476. 
1930 Cal. 282=127 I. C. 265, 20 CaL 474. 34 Cal. 551, 34 A. 367, 15 A. 392, 
1934 P. 536. 

2. It IS purely in the discretion of the Court to make a preliminary enquiry or not. 
20 Cal. 249, 20 Cal. 474, 126 I. C, 553 = 1930 Cal. 515 = 31 Cr. L. J. 1055. 

3. In each individual case the Court has to decide whether in the interest of justice 
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preliminary investipation i'i nece5«wry. 52 C. L. 1 87s=3i C- W N 9U~1930 
Cr. C. 1129, 129 I. C. 5G1 "1930 Cal. 721, 37 Cal. 642, 29 Cal 349. 

4. Person proceeded apainst cannot claim to cross-examine ndlncsses in the prelimi- 
nary enquiry. 97 I. C. C69-27 Cr. L. J. Iliv~i926 31. 1008-50 hi. 660, 
267. 


12 . 


34 A. 

Preliminar)’ enquiry need not be exhaustive. 104 I. C. 111 = 1927 Cal. 628= 
28 Cr. L. J, 783 = 31 C. \V. N. 828. 

In case of false affidavit and false evidence it is expedient that an enquiry should 
be made. 1924 R, 374=3 Bur. L. J. 149. 

Where doubts •u ere entertained in a complaint, and complainant rvas ordered to 
show cause why he sliould not be prosecuted under S. 182, the order was illegal, 
22 Cr, L. J. 81, 59 I. C. 369, 16 \V. K. 44. 

Before ordering prosecution for disobedience of summons to attend the Court after 
a person denies the services of summons, a preliminary enquirj’ should beheld 
and he should be given opportunity to cross-examine the witnesses who had deposed 
as to the service of summons on him. 19 A. L. J. 56. 

The accused has no right to cross-extamine witnesses in the preliminary enquiry. 
18 B. L. R. 284, 34 A. 267. 

The prehminary enquiry* must be conducted by the officer who directs prosecu- 
tion and cannot be delegated to any other person. 20 Cr. L, J. 245. 

It is not necessarv that the whole of the preliminary enquiry should be conducted 
by the Court. It can apply to the District Magistrate for the assistance of the 
C. I, D. 43 B. 300. • ■ 

Making of preliminary enquiry is discretionaiy* with the Court. It is not 
necessary that it should be made in the presence of accused. 1935 0. 113. 

17. Proceedings against strangers, 

1. Proceed’Dgs under S. 476 cannot be taken against persons not patty to the pro- 
ceedings. 1930 L. 644=125 l.C. 838,'2R. 374=1925 R.28«26Cr..L.J. 295. 

2. If an accused is neither a party nor witness in the Court order under S. 476 
is bad. 81,1. C. 919=1924 Cal. 986=25 Cr. L. J. 3095. 

3. The Court can make a complaint against persons not n party to the proceedings. 
40 A. 24, 1922 O. 220=86 I. C. 68 = 23 Cr. L. ). 223. 

4. The Court can make a complaint not only against persons -a ho were 

against a person who causes a false complaint to be lodged. 1930 Cal. 515— J26 

I. 'C. 553 = 31 Cr. L. J. 1055. .■ • 

18. Revision. , 

1. Where a Criminal Court takes proceedings under S. 476, the appellate 

Sessions Judge can be revised by High Court under S. 439. 1935 O. 59— 36 Cr. 

L. J. 254 = 153 I. C. 104. 

2. Where a Civil or Revenue Court takesaction under S. 476 then S. 439, Cr. P*^** ^ 

got no application and Code of Civil Procedure applies. Revis.on lies umer b. Up, 

C. P. C. 59 C. 68=l:'31 C. 604=134 I. C. 1063. Sec 1931 C. 3 = 58 C. 402. 

3. Where a District Judge orders the withdrawal of complaint on appeal, Revisio-T hes 

under S. 1J5, C. P. C. 193+ P. 55 (j)=H7 I. C. 535. 1926 A. 229=27 Cr.'L. A 
278 = 92 I. C. 454 Rel. on. 

19. Right of accused to cross-examine. 

]. Witness tinder S. 476 -Kits no patty to the preyiotis proceedings and 

taken behind his back, he should be given an opportunity to cross-eaamin 
22 Cr. L. ]. 143. 19 A. L. J. 56. 

2. In proceedings under S. 476 accused is entitled to ‘^‘■oss-erami^ne the mtnesses 
ptiluced by the opposite party. 61 I. C. 842. 22 Cr. L. J. 458, Cml- IS 
284, 34 A. 267, 

20. Scope. ' 

1. It is doubtful whether a Court can review its order refusing fo make a comp am 
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under S. 476. 49 A. 752= 1927 A. 571 = 102 I. C. 351 =28 Cr. L. J. 543. 

2. Finding of .a compjtent Court that a document is forgery is a prima facie ground 
for an order under S. 195 or S. 476. 1926 A, 21 = 26 Cr. I^. J. 1506. 

3. The offence must be one Tvhich appears to have been committed in relation to a 

proceeding m Court. 46 A. 851 = 1924 A, 770 = 25 Cr. L. J. 1277. 

4. S. 339 (l) does not cancel S. 476. 1927 N. 189 = 28 Cr. L. J. 645. 

21. Second application under S. 476 

1. An order refusing to proceed under S. 476, Cr. P. C., is not a Judgment nor it is an 
order of autropois acquit, and there it does not debar the Magistrate from proceeding 
under that section later, if he changes his mind n that matter. 1930 Sind 315 = 130 

I. C.442. 1932 M. 130 = 33 Cr. L. J 272=136 I C. 313, 1929 P. 242=8 P. 736 = 
120 I. C. 629, 153 I. C. 947, 1955 Pesh. 1=36 Cr. L. J. 470. 

2. If the Magistrate has refused to take action under S. 476 on the request of a parti- 
cular individual for directing prosecution of witness for perjury, he may suo motu 
or on the complaint of some body else Lake action. ^ 1935 Pesh. 1 = 153 I. C. 947 = 
36 Cr. L. J. 470. 29 M. 126 (F. B.) Rel on. 

3. If the first complaint was by an authorized officer, a second complaint by an officer 
described in S. 195 (1) (<t) is competent b. 403, Cr. P. C., is no bar to it, as the first 
officer had no jurisdiction. 1934 P. 411 (1). 

4. Complaint was made under S. 4'1, I. P. C., but the .same facts constituted some 
other offence. Held, that fresh complaint w.is not ncces'-arj. J934 P. 536. 

22. Subordination of Courts. 

1. A Munsif is subordinate to Sub-judge, 1st Chss, in respect of suits specified in the 
notification under Punjab Courts .4ct and to Districts Judge qua remaining cases. 
2 L. 57. 

2. A Collector, when passing an appealable decree of arrears of rent is subordinate to 
District Judge under the Agra Tenancy Act. 1934 A. 886, 1930 A. 407=31 
Cr. L. J. 898. 

23. When High Court will interfere. 

1. When proceedings were entirely without jurisdiction. High Court will interfere m 
revision. 29 M. ICO, 

2. If the Court proceeded on fanciful grounds the High Court will interfere. 23 A. 

249, 26 A. 514, 35 C.90?, 

3. If the Lower Court has arrived at a judicial opinion the order should not be interfer- 
ed with merelv because High Court disagrees with that opinion. 23 A. 249, 18 Cr 
L. j. 1015, 4 A. L J. 803. 

4. Hevision should be granted onl> if there is some error of law or irregulant) 
or if there IS abuse or f.-ulure to exercise juris fiction and not simply because tlie 
revisional Court has formed a different opinion from that of the Court below 
18 P. R. 1902 Cr. 

5. When an order under S. 476 was p.issed by a Civil Court the Higli Court can inter- 
fere under S. 115, C. P. C. 40 C. 477, 19 C. W. N. 447. 

6. .\n order of the Small Cause Court under S. 476 directing procecution for perjuri can 
be interfered only under S. 25 of Provincial Small Cause Courts Act. 1 R. 372 = 
1924 R. 54 = 2 Bur. L. J. 154. 

7 High Court has no power in revision to interfere with an order passed bv a Reiisicn 
Court. 39 A. 91. 36 M. 72. 

DIRECTION OF ASSAILANT. See Wound — 4. 

DISAPPEARANCE OF EVIDENCE. S. 201, I.P. C. See Gift to screen offender— 1. 

1. Applicability. 

1. S. 201 applies to the person who screens the principal or actual oFender and not to 
the princip-xl or actual ofiender himself. 1926 L. 209 = 27 Cr. L. J. 109, 22 C. 038, 
27 M. 271. 1 L. C. 454 (1924), 21 N. L. R. 85. 


430 


Disaf-pcaravce o/ Bvidcucc — (cc»/rf.) 

2. S. 201 does not opply to a criminal causing evidence of one’s own crime to disappear. 
1925 N. 407-27 Cr. L. J. 60. 

. 3. Section Is intended to apply to acts to which Ss. 193—195 do not extend, and not to 
acts covered by those sections. 42 P. U. 18S4. 

2. Attempt. 

Stealing a forged promissory note from the record of a. case is an offence under Ss. 201— 
511. 31 1 C. 647. 

3. Charge. 

1. It is highly undesirable to charge the «\me person in the alternative of mnrder and 
ofTence under S. 201. 1923 B. 262, 20 C. \V. N. 166=32 I. C. 132. 

2. An accused charged both under Ss. 302, 201 mav be convicted under S. 201 by the 

High Court, although he is acquitted by the Sessions Judge under S. 302. 6 C. 789, 

1 P. R, 1904 Cr., 8 P. R. 1913 Cr-, 54 A. 792, 46 C. 427, 6 L. 226=1925 P. C.130, 

2 A. 713, 7 A. 749, 8 A. 252 and 22 C. 638 Ref. 

3. A separate sentence Under'S. 201 along with a conviction of the accused of murder is 
illegal. 30 I. C. 135=16 Cr. L. J. 583, 2 A. 713. 

4. Concealing corpus delicti. See — 5. 

5. Disappearance of evidence. 

1. Since suicide is no ofTence, the removal or concealment of dead body is not punishable 
under S. 201. 17 P. \V. R. 1911 Cr.=ll I. C. 609. 

2. A person advanced towards a thief who attacked him. The latter struck the thief 
with a stick and caused his death. Two of his brothers along with him carried the 
dead body in a sugarcane field and left it there. Held, they are not guilty as it was 
a justifiable homicide and the accused could not be convicted of screening him. 

2 \V. R. 43 Cr. 

3. Accused was discharged in a murder case for want of evidence, he could not be 
charged for concealing evidence by burning the dead body before the arrival of 
Police. 11 C. 619, 22 C, 638. 

4. Two accused along with four others were tried for murder -but the only evidence 
against them was that they removed the corpse in their cart which w as found to be 
blood stained, they are guilty under S. 201, though they were acquitted of murder. 
11 P. R. 1904 Cr. 

5. Accused after murdering C. removed the dead body to C’s field to divert suspicion. 
They were not guilty under S. 201 because they had done so to screen 

and secondly the removal of corpse did not cause any evidence to disappear. 2 A. 7i J- 

6. Accused removed the blood-stained sheet from the child’s body murdered 

and locked it in a room. Held, she was not guilty under S. 201. 53 P. K. 1905 

7. Disappearance of evidence does not include keeping out of the way of a witness who 
would have given evidence in the case. 21 P. R. 1882 Cr. 

8. ‘Causing disappearance' implies some active exertion and not mere passive 

cence or neglect. Accused found a dead body near his field and did not 7 

information of the occurrence, although he had reason to believe that crime na 
committed. Held, he is not guilty. 25 P. R. 1881 Cr. 

9. ‘Evidence’ me.'ins materi.nl object, making the crime evident and 
statements of a witness and Panchnamas. 1921 B. 115 — 63 I. C. 14 

L. J. 609. .J , 

10. A forged document in a damaged condition is not said to disappear 

under S. 201, if it is complete and folly available as evidence under bs.t • 

I. P. C. 31 I. C. 647. 

11. Concealing or otherwise disposing of the body of the murdered person means causing 
disappearance of evidence 8 P. \V. R. 1909 Cr. 

I’. S, 201 does not apply to the principal offender but to others who I’V f?'?* 

of the offence to dis.appear, assist him to esc.ape the consequences oi n 

P. 140= 1931 P. 172, 7 A. 749, S A. 252, 46 C. 427 and 8 B. if. C. K- tu-r-/ 
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roll. 6 L. 226 (P. C.) = 30 C. \V. N. 816 Ref,; 49 A. 57. 

13. A person charped for murder c.in be convicted under S. 20J, when there was some 
suspicion .apainst him of his complicity in murder. 10 P. 140=1931 P. 172 = 32 
Cr. L. j. 975. Put see 46 C. 427. 

14. For a conviction under S. 20‘, I. P. C., it is not necessary that the principal ofiender 
should be some known person. 1931 P. 172=32 Cr. L. J. 975. 

15. The mere fact that accused had been suspected or tried or actiuitted of the principal 
offence would not m itself prevent his conviction under S. 201. But the state- 
ment he makes under a charpe of murder in order to erculpate himself should not 
form the basis of his conviction under S. 201. 6 P. R. 1902 Cr. 

6. Essentials and Evidence. 

1. Accused helped a murderer by carrying thecorpse to a ditch and buried it along with 
wearing apparel. Held, he is not guilty as he did not voluntarily do the act and was 
bullied to do it and that he had no intention of screening the o.Tender, 1930 A. 45 
= 120 I. C. 268 = 31 Cr. L. J.37=1930 Cr. C. 61. 

2. An intention to screen an offender unknown to the Crown is sufficient. 1927 SP 
241 = 28 Cr. L. J. 674. 13 Cr. L. J. 721. Sec 1925 S. 257 = 26 Cr. L. J. 897. 

3. When Crown has proved that an offence is committed and the accused caused dis- 
appearance of evidence or pave f.ilse information, a presumption arises in favour of 
the Crown that accused did act with the requisite intent. 1927 b. 241=28 
Cr. L. J. 674. 

4. A was charged with murder. He knew the place ahere dead bodies were. The 
jea'ellery removed from the body was pr-Nluced by him and he confessed his guilt to 
Lambardar. Held, he is not guilty under S. 302 though under S. 201. 1928 L. 858 
= 111 I. C. 449=29 P. L. R. 486’ 29 Cr. L. J. 865. 

5. Tracker found tracks of accused near the dead body which was discovered at his 
instance. There T\as motive for murder. Held, evidence is not sufficient for murder 
though ample for 6. 201. 1928 L. 476=29 Cr. L. J. 1019=9 L. 671. 

6. The Court must find what offence the accused knew or had reason to believe had 
been committed and treat him to be a stranger to the crime, who bad merely wit- 
nessed It. 1930 M. W. N. 489. 

7. In case of grave and sudden death, the ofiender himself is under an obligation to give 

information. If he is found guilty of principal offence, no Court will think of con- 
victing him under S. 201. But if the principal offence is not brought home, he is 
liable under S. 201. 1930 M. W. N. 489, 1927 S 241=28 Cr. L. J. 674. 

8. The mere removal of a dead body from one place to another so as to remove traces 
of the pUce where murder took place or indications which might implicate a parti* 
cular individual is an offence under S. 201. 49 A. 57 = 1926 A. 737 = 97 I C 44 47 
A. 306, 1930 O. 113= 123 I. C, 886=31 Cr. L. J. 575. 

9. The principal offender of murder 0.10 be convicted under S. 20l for removing traces 
of the crime. 49 A. 57 = 1926 A. 737 = 27 Cr. L. J. 1068 = 97 I. C. 44. 

10. Accused having found the dead body of a woman within the limits of their village 
removed it to a distant place in order to save themselves from the harassment and 
expense of Police investigation. It had the effect of putting the Police off the scent 
for a time. Held, they are not gnilty. 46 C, 427, 5 N. W. P. H. C. R. 186. 

11. If killing is justifiable, there can be no offence under S. 201. 2 W. R. 43. 

12. A woman e’ ’ ' ■ • i • • * • • ..... 

missing. ’ • • 

child. He .... 

having to account for the missing child. 6 C. 789. 

13. Giving false information to Police implicating innocent persons and screening real 
offenders is an offence under Ss. 20I-303-211, I. P. C. 46 C. 427. 

14. It is not necessary that there should be complete destruction of evidence. If a corpse 
is buried with intent to conce.al the fact, an offence under S. 201 is committed. 13 
Cr. L. J. 18 = 13 I. C. 210. 



T)isappcc{iancc of Evidcncc-^concld.) 

15. Denial by prisoner of kflowlejje re<jariin^ oTeacs in which he tozk part is not 
.. pumsbable under S. 201. 4 P. R. 1887 Cr. 

^^3^84 ^ person refusing to give information respecting the offence. 

17. S. 201 does not apply to false inftnrmation given by a witness jn judicial proceedings. 
42P. R. 1884nr 


18. S. 201 does not apply to mere omission to give information of an offence without any 
positive act of concealment. 2o P. R. 1881 Cr. 

19. Accused removed the dead body from the master's house who threatened to kill him 
he IS protected under S. 94, 1. P. C. 47 A. 306= 1925 A. 315 

20. Approver s evidence was that accused committed murder. There was corroboration 
as regards motive only. Accused pointed out spot where dead body was buried. 
Held, that offence under S. 201 was only proved. 1934 L. 23(2)*=H7 I. C. 215. 

21. When a murder was committed and the informant did not know how body '"•'is 
removed to the house of third person, he was not guilty under S. 201. 1933 A. 50 
«34 Cr. L.J.445. 

22. A person who secretly buries the headless body of man just murdered \s f>Hnta fflcie 
guilty under S. 201. Knowledge or conviction of murderer is not necessary. 1933 
L. 516=34 Cr. L. J. 683, 16 I. C. 755 and 9 h. 671 Rel. on. 

23. Before there can be conviction under S. 201, it must be proved that an offence, 
the evidence of which is caused to disappear, has actually been committed. 3932 C. 
850, 11 C. 619 and 3 C. 412 Rel. on, 

24. In case of murder of child by cither of two accused and disposal of body by both, 
they are guilty under S. 201 and not under S. 302. 3932 M 748, 3930 M. 870, Rel. 
on. 22 C. 638 Dist. 8 Bom. H. C. R. 126, 46 C. 427 and 1931 P. 172 Ref. 

25. Where there 'S a clear evidence of dis.appearance of evidence in order to screen some 
person known or unknown, conviction under S. 201 is legal, .altbough ncciTsed had 
been tried and acquitted of murder. 10 L. 213, 54 M. 6S, 1932 Cr. C, 93. 

7. In Case of suicide. See Suicide — 3. 

Since ‘luiclde is no offence, the removal or conce.alment of body is no offence under S 201. 
17 P. \V. R. igU-*'U 1. C, 609, 1934 .S. 339. 


with a conviction for murder is illegal. 


8. Procedure. 

1. A separate sentence under S, 201 along 
30 I. C. 335. 

2. Acquittal of principal offencc'is no b.ir to conviction under S. 201, I. P. C. 10 L- 
213, 29 Cr. L. 1. 746= 1923 L. 906=110 I. C. C82, 8 P. K. mi C P. K- >502 Cr. 
1 P. R. 1904 Cr., 1925 F- C. 130, 1923 B. 262, 1926 A. 737 Foil. 22 C. 638 and 
1925 N. 407 Diss from. 1926 L. 209=27 Cr. L. J. 109=91 I- C. 54l Dist. 

3. A conviction under S. 201 is not lUcgal merely because it 

tliat the accused committed the principal offence. 1927 S. 241, 6 I . K. Cr. 

4. Alternative conviction under Ss. 303*201 is not jusiified. 1 J P. R. 1913 Cr. 

5. A murderer cannot be charged under S. 201. If murder is not proved to be com- 
mitted by him, be can be convicted under S. 201. 3934 S. 139. 

9. Sentence. 

I'unislimeat depends on the offence lUt accused knew was 

.acquitted of principal offence should be treated as a stranger to crime, 

lad merelj wiiaessed it. 3930=M. 870=129 1. C. 230=32 Cr. L, T 2vi. 

DISCHARGE. 

2 Absence of complainant. 3>ee Absence of compkiiaan!. 

2. Before taktnjf all evidence, S- 253 (21, Cr. I*. C. 

I. If thea.ccs,-d H rrotmdless and ’ T, jlr 

rrc'-rr rf tie IVl -e la sarT^ft of t-s *iew, « n not rei-n-ary t. at r.- 
... to rr'.reh;5C3*e. 1930 C. 515 = iJv 1. C, 553«3l Cr. f.. /. JOH, 
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1926 A. 461 = 27 Cr. L. J. 541, 1926 L. 213, 12 Cr. L. J. 105. 

2. There i«i no warrant for sij’ing that Magistrate must examine all witnesses, that may 
be oflered or available before taking action under S. 253. 52 M. 937=1929 M, 754 
= 121 I. C. 619, 1926 A. 461, 68 P. R. 1900, 1928 L. 945. 

3. Groundless evidence means such evidence that no conviction could be rested on il. 

It docs not mean that evidence discloses no offence whatsoever. 52 M. 9S7. 

' 4. To say that no case is made out is not tantamount to saying that charge is ground- 

less. 51 M. 185. 1930 L. 461 = 123 I C. 275=31 Cr. L. J. 481. 

5. The mere fact that the matter is one of rendition of accounts and must be referred 
to Civil Court IS obviously insufficient to justify an order of discharge under S. 253 
(2) in a case of alleged breach of trust. 1930 L. 461 = 31 Cr. L. J. 481. 

6. A Magistrate can discharge an accused at any stage before recording evidence or 
in the course of evidence if he is of opinion that the charge is groundless. 1930 C. 
515=126 I. C 553, 12 Cr. L. J 105, 34 I. C. 305, 1930. L 158. 

7. Magistrate's personal knowledge that the complainant's witnesses were untrust- 
worthy IS no adequate reason for discharging the accused. 1929 C. 479= 120 I.C. 458. 

S. It IS not proper to discharge accused merely on a statement by a prosecution witness 
of a prior admission by complainant that the case was a false one. Il is better in 
such a case to bear the whole evidence. 1929 L. 623 = 117 I. C. S83. 

9. Under S. 253 (2) a Magistrate can discharge an accused even before tlie date fixed 
for bearing if the Magistrate IS satisfied from the record th.at the accused cannot 
passihly be convicted of the offence. 1925 P. 154=25 Cr. L J. 696. 

10. If the evidence recorded does not raise any presumption that the accused has com* 
nutted any offence but merely leads to doubt, he should be discharged. 2 P. R. 
1906 Cr. = 3 Cr. L. J. 345=37 P. L. R. 1905. 

11. When a Magistrate is reasonably convinced, on what has been alrcadv desposed that 
a criminal charge cannot be sustained, he can discharge the accused at anytime. 
12 Cr. L. J. 105, 32 C. 783. 1921 P. 474, 51 M. 185. 

12. Tlie Magistrate discharging an accused under S. 253 (2) without hearing all the evi* 

donee, is bound to record reasons. 9 Bom. L. R. 250, 52 M. 937. 

13. Under S 253 the Court has two alternatues cither to discharge the accused under 
S. 253 (2) if the complaint IS groundless or under S 253 after recording whole of 
the evidence He cannot act under both clauses. 1935 rc«h. 23 - 36 Cr. L. J. 632 
= 1935 Cr. C. 172. 

14. Magistrate when disch.yging accused under S. 253 (2l can lake into account a Police 
report or a civil Court s judgment touching the dispute. 1925 .\. 4ul -= 27 Cr. L. J. 
541, 5S C 340, 41 13. 1. 

'. By Committing Magistrate. S. 20^. Cr. P. C, 

1. .\rcus-d ^hou!J lx: discharged if no /•««»«! facte oise is made out 15 M. 39. 2 Weir 
255. 51 C. 1922 M. 43=65 I. C. 993 = 23 Cr L. J 2'''. 

2. .\rcu«eil should lx* dischargvtl if the evidence for proseruiim is on the whole ut 
trii>.tworth\ 7C W N 77. 2> .\. 5M. 51 C. b4‘». 35 B I6h 4 J.. o'*. 37 .\ 355, 

44 A. 57. 46 \ 537. P22 M W . 32*. I’Co \ < M. !. < 450. r<.j5 L. 

oS 1. C. 825. J A. loJ 

3. If no evidence is lorthcomin^ owing to the .il'<-enre rf t! e pro* *^ 1 : tor and l'i> w it nurs- 
es, arcu'.eJ shouhl lx* discharged. 15 W. R. 53. 

4. If the Maci'-trate IS satis'ied that l’'e charge IS with ■>ut f Tjn'*ati''o. le s'-'cli d.s- 

charge the .nevuseJ. even if t!*e <ta:e-ie-l? cf witne'--s r.Ae out .a a fa:tt 

c.ase. 2) Cr. L. J. 705- lO’; \.(o4^46A 537. 2» A. 5'’4. 

5 When the M.agi'irate 1 % convinced that tl “ cvsde—-e it i% } is dutj tods, 

charge the aevused. In rasr- of dau’ : atojt t‘ - rreJ-lrhta < f e-.d—'r, h" s' oj.M 
commit the accused to Se*--.ons. 192 > C 52S-95 1. C. 973 --=27 Cr. }. i0>. 

4. By Magistrate in a warrant case. S. 253, Cr. I*. C. 

1. Where a warrant case which caaaat br c^mpoundeJ. is con’paasirJ and the case 
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o 


3. 

4. 

5. 

6 . 
7. 


It !\fHOunl«; only to n ilt<clinri:c. I U, M. 

A Mnqi<;trntc is nnt cnnmrtcnt to iHsolwrije nn necos?,! until the evidence of all the 
^ilnrs^cs nnmed for thr prosecution has Iktcii taken. 4 M. 329. 3 V. \V. K. 1905, 
Cr., 2 C. L, K. 32 W. R. 25. 20 W. R. 67. 8 P. K. J8S0, 1929 C. 479, 12 Cr. 
1- J. 412. H Cr. L. J, 4IJ, IWO C. 515. 1920 .^r. 131, 7 Cr. L. /. 272. 


\yhcrc n c.^c js tronsforrccl from n Itcnrh of Mnpistmtes, to n Deputy M.igisiratf, 
the latter i«; Imuml to esnmine the cvulencc nlreaily reconled and cannot discharge 
the accused Without roji'iderinrr lljc cviilrnce. 38 C. S23. * 


I’.vcn if the complaint is withdr.itvn in n non-compoundablc case, the Court must 
prorccil with the r.asc am! not ilisclwr/rc the nccuicd. 13 II, 600, 37 JJ. 369, 

An order of ihsch.irge c.aji l>e made when no case h.is liecn m.ade out which if unre- 
hutted would warrant conviction. 18 I». W. H. 1009 Cr.=«ll Cr. L. J. 110, 49 A. 
S79, 1025 A. 29S. 10 Cr. L. J, 14. 3 Cr. L. J. 102. 1934 0. 321. 


.•\n Order of d>«rl).arcc ranrtot he wade after a ch-arge Jms licen framed. It would 
amount to acouA<^l. 1 1 D- H. 1903 Cr., 1925 O. CO, 1935 A. 834. 

Where, after a full Inal, the accused persons were discharged, that discharge is for all 
purposes, as good as acrjmtt.al and tlie Magistrate is not justified In ordering farther 
enquirv. 1921 I.. 283*=4 L. L. /. 331. 


8. Discharge of accused witliovit hearing evidence of prosecution witnesses in a Police 
challan case is irregular. 8 1'. K. 1880 Cr. 

9. A Magistrate should not discharge the accused merely bee.ause he has no jun«dic’ 
tion to try the case. In such a case he ought to proceed under S. 346. 2 Weir 323. 

10. If the complainant is absent and the offence was non*compoondabie, the dismissal of 
complaint is improper. 10 C..67, 20 C. W, N. 69S, 4 C. W. N. 26. 

11. lixanunation of accused IS not necessary before cb.arge js framed. 45 M. 820, 1926 
N. 459*27 Cr. U J 830, 1920 P. 471-21 Cr. L. J. 705. 


12. Magistrate need not record reasons for discharge. 28 C, 652. 

5. By Sessions Judge. 

A Sessions Jvidge is not competent to discharge but to acquit or convict an accused com- 
mitted to Sessions. 3 P. R. IS74 Cr. 

6. Dismissal of complaint. Sec Complaint— 13. 

7. Effect of — . See Complaint — 13-A. 

1. Where after a full trial the accused were discharged, that discharge is for all pur> 
poses, as good as acquittal, and the Magistrate is not justified m ordering further 
enquiry. 1921 I.. 283=4 L. I.. J, 331. 

2. An order of discharge of accused in a case of criminal breach of trust is a bar to 
entertaining a fresh complaint, 33 P. R. 1894 Cr. 

An order of discharge under S, 253 does not amount to acquittal. 5 W. R. 58. 

When a complaint is dismissed, the proper procedure is to apply 
for setting aside the discharge and not to file a fresh complaint, ^ 

Cr. L. J. 128=152 I, C. 619. Coni. 1935 A. 60=35 Cr. L. J. 1485*151 I. C./H. 

8. Fresh Proceedings. See Fresh complaint. 

1 . 


3. 

4. 


Discharge of an accused does not b.ar a fresh complaint and it is not 
previous order of discharge must be set aside before fresh proceedings can ne i.» 

15 C. 608, 28 C. 211, 31 M. 543. 

2. Fresh proceedings should not be taken except when there has been 
or miscarriage of justice nitb regard to the order of discharge, 29 51. 

3. An order of discharge c.annot be set aside and fresh 

there are new materials before the Magistrate, which ”, /'nmrir-tion 

formerly and unless upon those materials there is probability oi n 
23 Cr. L. J. 236. 

Further Enquiry. See Further enquiry'. 

District Magistrate can himself hold a further enquiry* or direct such enquiry', 


n4ien the 
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order of discharge is passed bj* him. 18 Cr. L. J. 705, 9 A. 52, 14 M. 334, 32 M. 
220 Cont. 6 M. 25. 

10. Implied. 

When accused though tried for two offences, is convicted for one onl> and no charge is 
framed for the offence, It amounts to discharge, and further inquirj or commitment 
could be ordered. 1931 L. 402, 1933 M. 65 t2)=33 Cr. L. J. {*25, 1 B 610, 1935 S. 
221, 1925 S. 190 Foil. 

11. Order of — . 

1. An order of discharge after taking defence evidence but without framing a charge is 
irregular. 20 P. R. 1883 Cr. 

2. Accused absconding after an order of discliarge or before order for further inquiry — 
the attachment of property is illegal. 15 P. R. 1893 Cr. 

3. Order of discharge on reading challan is illegal. 68 P. L. R. 1902. 

4. Order of discharge on withdrawal of compkiint is not a judgment. 29 P. R. 1914 Cr. 

5. An order of discharge without taking evidence m a challan case is illegal, 8 P. R. 

1880 Cr., 68 P. L. R. 1902, 3 P. W. R. 1908 Cr, 

12. Quashing. See Revision — 28. 

13. Setting aside. See Furiher enquiry — 5—7. 

DISCOVERY. S. 27, Evidence Act. 

1. Accessibility of place to others. 

1. Accused pointed a tank from which stolen property was discovered. Held, that as 
the tank is not the property or w-ithin the sole control of the accused, the evidence 
IS insufficient. 1929 M. 846-1929 M. W. N 785 = 1929 Cr. C. 614. 

2. Production of stolen property from a jungle, which is neitlier m the possession nor 
control of the accused is insufficient for conviction 46 1’. L. R. 1912 Cr., 1923 L. 
438 (2)*26 Cr. L. J. 257. 

3. If the property is found m a place accessible to others, the conviction is illegal. 
1925 A. 478=26 Cr. L. J. 1022= 87 I. C. 846. 

4. Where counterfeit coins and moulds weie I uned in a verandah u-hich was open, 
with village street on both sides, held, that probablj they were kept by enemies. 51 
I. C. 263 = 20 Cr. L. J. 439, 

5. Stolen property was discovered in a well not belonging to accused. He was not 
guilty under S. 379 or S. 411, although It was reco%ered at his information. 1934 
N. 54 = 35 Cr, L. J. 581, 17 A. 576, 1930 L. 91 and 1929 M. 846 Rel. on. 

6. When stolen property is recovered at the information of accused from a place not 
belonging to him, he cannot be convicted undei S. 379 or S. 411. 1930 L. 91, 
1934 N. 54. 

7. Accused lived m a joint house writh others. If the property is found on his person 
or in a locked bov of which he had the kej, he is gmltj. 1929 S 9=111 I. C. 732. 

8. Where accused lived with his brother and other relatives, he could not be convicted 
for recovery of stolen property in the house. 9 Cr. L. J. 52, 6 B. 731. 

9. If the property is found in a shed, at some di'stance from the house, 10 B. 319 ; or 
workshop 13 W. R, Cr. 70 ; or in an open place 1932 S. 180, no presumption arises. 

2. Accused and in custody. 

1. If the person making the statement was not accused at the time of such statement, 
it is inadmissible. 1928 P. 491 = 29 Cr. L. J. 790 = 7 P. 411, 6 A. 509. 

. The person making the statement must be both accused .ard in custody. 6A. 5C9 
(513), 30 Cr. L. J. 258=1929 N. 17=114 I. C. 273. 59 C. 1040 

= 1932 C. 297, 1931 L. 278= 32 Cr. L. J. 650, 1930 S. 225. 1928 P. 473, 

17 Cr. L. J.402. 

3 Accused pointed out a rifle and «aid it was buried there. lie was tint in custody. 
Held, it could not be presumed that he concealed it. 1^2.' L. 238 (2), 11 P. R. 
1915 Cr, See 14 B. 260 and 72 P. L. R. 1916. 
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4. 

5. 

6 . 


7. 


Submission to custody by word or action under S. 46. Cr. P. C., is custody within 
S. 27, L E. Act, 1931 L. 278=32 Cn L. J. 550, 12 P. 241, 49 C. 167. 

Statement made by accused before arrest and not in Police custody is Inadmissible 
thoug-b it may lead to the discoverj’ of dead body. 1932 C. 297=36 C. W. N. 373. 


As soon as a person states that .he has done certain acts which amount io an 
offence be is an accused person in the custody of Police Officer within the meaning 
of S. 27. 12 P. 241 = 1933 P. 149=34 Cr. L. J. 349. Coni. 1928 P. 491. 6 A. 509. 
Accused was not formally arrested when giving information, but was arrested 
before going to spot where article \wis hidden, accused shall be deemed to be in 
Police custody at the time of giving information, 1936 N. 200=164 L C. 954. 
1933 N. 136 Foil. 


3. Admissibility of statement. 

1. Statement of accused that he had in possession stolen property Is admissible even 
though he himself produced the property, 50 M. 274, 14 L. W. 418. 


. 2. Statements accompanjing production of articles are inadmissible, as there is no ois* 
covery, though the act of production or delivery may be proved as ‘conduct’ under 

S. 8, Evidence Act. II B. H. C. R. 242, 4 198. See 10 B. 595,11 C, 635, 

1935 C. 184, 15 L. 310, 31 A. 592, 1933 C. 148, 1932 L. 609. 

3. Where a Polie'e Officer deposed that the .accused told him that he had robbed K of 

Rs. 48, whereof he had spent Rs. 8 and had Rs. 40,” and that accused made over 
Rs. 40 to him. ' This statement js inadmissible. 11 C. 635 {640, 641). 

4. Only so much of the information given by the accused as relates distmctly to the 
fact thereby discovered can be proved. 1930 S. 225=31 Cr. L. j. 1026, 192o 
371 = 86 I. C, 347, 1930 C. 291, 1923 L. 434, 1930 B. 244. 

5. Only that portion of inform.ation which 'is immedi.ite and proximate case of discovery 
of f.act can be proved. 10 L. 283=1929 L. 344 = 115 I. C. 6=30 Cr. L. J. 414, 9 
L. 626 overruled. 10 B. 595, 4 A. 198, 171 P. L. R. 1913. 

6. ’ “I shall produce the with which I killed A” is inadmissible. 1929 S. 

1929 Cr. C. 453. See 6 P. 747= 1928 P. 162, 1926 M. 638. 

7. The statement of accused thnt be in compan;’ with hfs brother and father burled 
the body is admissible wlicn body is discovered in consequence of information 
given by him. 27 Cr. L. J. 827, 25 C. 413, 98 P. L. R. 1918, 72 P. L. R. 1916. 

8. In a case under S. 302, I. P. C., the information given by the accused that he buried 
the bodv and does not relate to the discorerv of the body is not prov.able under 
S. 27. 'l926 L, 138=89 I. C. 901—26 Cr. L. J. 1429. 

9. But where accused makes statement as to the locality of certain property and upon 
such sfatenicnt, the Police accompany him to the locality .and accused produces .the 
property the .statement is admissible. H B. 260, 25 C, 413, 112 I. C. 55. 

10. Accusal cliuwcd mih tho murder oS n eiri. took Ibe Police to n piece ivlieie 
otnements worn by tlie eill »< *>'e time of murder were discovered. Held, Itol tne 
evidence of these fuels is ndmissible us conduct under S, 8, 31 A, 592. 

n. The stutements udmissiWe under S. 27 ute stutements' preredm-,- fmdmsr nnou renrrii 
or inquirv. 3 Bom. 12, 14 I5om, 260. 

11 St.utrmenis uhich leuil to no physicul discovery after they ure mudr, .ere wrdinn- 

siHe. 3 Bom. 12. 
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16. It is hot legitimate to record as endence that accused said “l will point out property 
x\lnch I obtained as my share of booty in dacoity.” 52 P. L. I?. 1918. 

17. Where there IS immediate connection between discovery and statement made to 

Police, the latter is admissible. 98 P. L. R. 1918, 50 C. 481, 72 P. L. R. 1916. 

18. The statement of the accused that he buried the weapon in a certain place is relevant 
but not the statement that it w.as the weapon with which he committed the crime 
171 P. L. R. 1913 = 15 P. W. R. 1913 Cr. 

19. Where an article the possession of which is forbidden by the Arms Act has been 
discovered bv reason of information given by the accused, the conviction upon that 
evidence is valid 1927 L. 903=28 Cr. L. J. 250, 72 P. L. R. 1916. 

20. A confession caused b> illeg.al inducement or illegal detention of accused’s relative 
is irrelevant. 11 Cr. L. J 41, 26 Cr. L. J. 840 = 1925 M. 574 (2). 

21. When a material fact IS alre.ady discovered, the statement of the accused to the 

Police IS inadmissible under S. 27. 3 P. W. R, 1911 Cr. 

22. "I will point out the place Tthere I committed murder" is not admissible. 11 P. R. 

1915 Cr., 13 P. W. R. 1913 Cr. 

23. Accused made a statement to the Police that he had put the corpse of victim in a 
collierv mine .and in consequence of this inform.atton, it was found. Held, that the 
statement was admissible 10 P. 153, 10 L. 283= 1929 L. 344, 

24. If the accused gi\cs information to tlie Police in a form i\hich divides the informa- 
tion under several heads, th.at which leads to di«co\er\ mil he admissible and the 
other lie.ad will not be admissible. 56 Rom. 172=1932 R. 286. 

25. If the statement is made l>\ four persons, then the statement made by the first 
individual onlv «o much as it leads to f.acts discovered is admissible. The statements 
of others cannot be used in exidence. 1^32 C 2^7" 36 C. W, N. 373, 137 I. C, 9 
= 1932 M. 391 = 1932 M W. N. 305. 

26. A statement made before arrest and not in Police eiistod\ is admissible Iho'igli it 
may lead to the <li«eover\ of dead I>ody. 1932 C. 2^7. 

27. r.ren Tthen a thing IS <hsco\ercd under S. 27 the <t.atenient of prisoner as to how 
he came b\ the tilings discovered cannot be proved. 1935 M. 524 (540) = 6S M. 
I. J 73 = 1935 Cr C. :2< 

28 Where a t\ capon is recovered from the accused ami the Court lielieves his con- 
fession, the iiiention of surh vve.apoa ihofein as weapon of ofTenre is sufTirirni to 
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t>iscovcr2r^[conld,) 

36. If the stntement has not le:l to discovery, it is inadmissible. 1929 N. 350 

L. 417, 1934 B. 233-=36 Cr. 


37. 


33. 


to be separated from the remote cause of it. 1934 
L. J. 1444, 1934 S. 159, 56 B. 372, 12 31. 353. 


'r of boon” 52 P. L- 

P L R 1913 toss ( '°4rr/ ", V ‘fooeased,” 1929 S. 175, 17! 

11 P r' ® ’ """■dered A” 171 P. L. R. 1913, 

11 XT. K. 1915 Cr., 57 C. 1062, are inadmissible. 

39, The statements “I pawned the teras to 10 L. 2S3, “I buried the bod, of 
153 =TQlfp™Se" 1933 L. 5IG = 3+ Cr L. J. 683 ; 1930 L. 530 : 10 P. 

lyjj i 145 1 buried the liquor at such a place" 29 Cr. L. J.967, “land 
otheyaccused hid the ornaments, in the fort" 56 M. 231 — 1933 M. 233, “I have 
killed m> vife and corpse is lying in my house" 47 I. C.' 659, hare been held to 
be admissible. 

4. Co-accused 

Statement by one accused to Police is not admissible against co-accused. 1922 A. 24 = 
65 I, C. 849^23 Cr. L. J. 193-20 A. L. J. 178. 

5. Conviction on—. 


1. Where incriminating article is discovered by reason of information, the conviction 
based on this evidence is legally sound. 1927 L. 900=23 Cr. L. 1. 250. Coni. 
1930 B. 244 = 31 Cr. L. J 1104. 

2. Conviction on discovery is not safe wlien the pl.ace pointed by accused is in the 
possession of another. 1930 L 91=31 Cr. L. J 774, or is accessible to the public. 

1929 M, 846, as it is possible that some other person may have placed the thing, 
and accused might merelv have knowledge of the place. 1 P. R. 1917 Cr,, 

1930 L. 91. 


3, The mere fact that accused gave information of a phace where incriminating thing 
18 found, does not show' that he put the article there himself. 1923 L. 238. 

4. If accused produces stolen property from his house there is a presumption under 
S. 11+ that either he is thief or receiver *of stolen property. 1930 B. 244*^31 Cr. 
L. j. 1104. 


6 . 


5. When it is difiicult to say whether discovery was made before the confe.«ion or 
afterwards, confession ought not to be .accepted. 1922 O. 202=23 Cr. L. J. 481. 

6. The evidence of confession under S. 27 ought to receive very little credence by the 
Court. 120 I. C 210 


7. Kvact spot was shown and articles were dug out bv accused. conduct 

r.ant under S. 8 and taken w-ith other evidence is enough to warmnt presumption of 
comphcitv in crime. Iv36 N. 200= 164 1. C. 964. 


Custody. — See Confession to Police Officer — 11, Detention. 

1. The submission to the custodv of a Police Ofiirer within the meaning of S. 46 i® 

cuslO'.fy within the meaning of S, 27 46 C. 167, 1^33 P. 149, 1931 L. 278. 

2. For the purpose of S. 27, Evidence Act. custmlj* does not necessaril> me.an detention 
or confinement, but submission to rustoiU br nord or action under 5.46 (Ij Cr. 

C. 131 I. C. 93 1931 L. 278=32 Tr. L. J. 630. 


3. .\ccused who was suspected after the first inforiration report, trade a swremen • 

po-nied out dead bMv In Pohre and li‘s name vrs swb^eqrenth mentioned m f ^ 
seror.d report {{eld. tha' be w.is rot in cu^tmly ^tiv kind r c 

s*.-.tenient made bv biin was rot adr I'ssJde under 5. 2f. 1931 D. 2/B — 

9i- 32r. L. It. 547 = 32 Cr. I,. J. o50. 

4. .\ rer^in *r.«r»eted r^d treatrd eeru'ed, though not forma)!}' 

o{ r. ' -r ?r.l «ta’rn'e'’ts l^dirv di^rcrrerj "f '171 _n<} 

19J4 U ISOi.iv i 5L 3:0-152 I.r.r''6. 25 Cr. L. J. 3SJ --19::^ 


• H 

I frr^ . 


k-j: c. : 

'et'Tt 


'f. r 1040 n,<r. 1933 C. 14® 

n-t.-'le- 1524 P. * 3"1^ 
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Discovery — (could.) 

6. Tlie test is whether ;icciisc(l is at lihertv to more from a particular place. A Police 
Officer cccurejl the .accuse/} ami ImndcJ him over to his master with instructions 
that he should not escape Ileltl, he was m ciistod\ . 1932 S. 149, 20 B. 165, 

3 M, II. C. K. 318 .and +2 B. 1 Rel. on. 1921 S 145 .and 1^24 R. 173 Ref. 1932 
L. 609 = 33 Cr. L. J. 756. 

7. Discovery — What is — of Material object- Scc — II. 

1. Dlscover^ means discover}, to or b\ Police. 1921 C. 1 1 1 =62 I. C. 578. 

2. Pl.aces a!rcad\ knnun to Police are not places discovered within S. 27. 1929 N. 

350 = 120 I. C. 210 = 31 Cr L. J. 15. 120 1. C. S] 

3. Accused admitted th.it he had in Ills possession stolen property. The statement is 
admissible and it makes no difference whether the property is dug out by him or 
some one else on his inform.alion. 1926 M. 638 = 50 M. 274. 

4. Discorerv of articles hv accused in his house is a fact discovered within S. 27. 45 

A. 300=1923 A. 352 = 73 I C. 62=21 \ !.. J. 143 = 24 Cr. L. J. 526. 

5. Once pronertj. has been disc.^vered m consequence of information received from a 
suspected person, it cannot be rediscovered in consequence of information received 

•from another. 1922 L. 315=64 I. C. 502. 120 I. C. SI. 

6. If the facts are known to persons other th.an Police Officers, sucli facts cannot be 
said to be not discovered m consequence of information received within S. 27. 
49 C. 167 = 1922 C. 342. 

7. A person accused under S. 32S, 1. P C , pointed out a dhaturei tree and said that 
l>e had taken the fruit of it, the statement is inadmissible. .32 I. C. 136. 

S. Where accused took the Police to a shop and stated that she b.ad purchased arsenic 
from It, It IS inadmissible as there is no discovery of fact. 1933 A. 394=144 
I. C. 357. 

9, S. 27 was applied to cases where a wifnefs or co-cuiprit was traced. 1930 L. 157 
7 P. R. 19lft Cr., 1924 A. 207 = 25 Cr. L J 490. Coni. 43 I. C. 111-I9 Cr 
L. J. 79. 11 C 633. 

10. "Fact” discovered means m.aterial thing 10 L. 283=1929 L. 344. 

11 Discover} of guns from license holders is no discovery. 1933 N. 252. 

8 Discovery of irrelevant fact 

S 27 has nothing to do with the question whether the fact discovered is or is not 

relevant. 10 L. 283= 1929 L 344=115 f. C. 6 = 30 Cr. L. J. 414, 6 P. 611 = 1918 
P, 22=105 r. C. 683=28 Cr. L J. 971. 

9. Discovery of places and things already known to Police. 

1. places already known to Police are not places discovered within S. 27. 1929 N 

350=120 1 C. 210 = 31 Cr. L. J. 15, 120 I. C. 81, 11 C. 635, 1934 L. 786 1929 
S. 250, 1930 S. 225 = 1 26 I. C. 449. 

2. Once propert} is discovered in consequence of information from one suspected 
pers.in, it cannot be rediscovered m consequence of information received from 
another 1922 L. 315 = 6+ I. C 532, 120 I. C. 81 = 1929 S. 250, 42 I. C. 1002. 

3. Where accused oflered to show scene of murder and the places where deceased's 
things were concealed, both of which had already been discovered by an accomplice, 
tb^conduct of accused lu this respect was inadmissible. 19 Cr. L. J. 42. 

4. If fact was known to others but not to Police, Section will apply. 49 C. 167 Cont 
1934 L. 423, 

5. .\lthough the circumstance that the Prisoner's purchase of mattress in which dead 

body was wrapped was alre.adj known to Police, it would not prevent the discover}* 
of purchase from being .a discover} of fact under S. 27. 1935 M. 528, 49 C. 167. 

6. If a fact is disclosed to Police Officer by an approver, it can lie deemed to be 
discovered subsequently by an accused person. 42 I. C. 1002= 19 Cr. L. J. 42. 

10. Duty of Court. 

1. Bold evidence introduced through the mouth of a prosecution witness to prove the 
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IK 


ronfwiniihUrcu'i-l unilrrrnvrrnrS.J7m.i.|,l in rerrirn Wj- lilllc cmlrace bv 
tor Cnurl. whrn ihroct rviilrnrr lf> jifovr thr k .'iv.tjUMr I9’{> N 350 

“liO I, C. Cr. K. J. 15. " ' 


The r.outl nniH hntiw ex.trily ,elnl the nlalrairnle je),r/J iipn;, .m. hViwe itej- 
ftto. only s'l f.\r i\< thfV Irael |fj ilis»'ovrrv f>/ fart'} .and no fcrthcr. 

31 Cr. U. J. 1101=^1930 Horn. 11 II. II. C. K. :!12. 


In cn*'Ca of di^covrtira jnatlr on inforinnt)''n piv/'H )>»* .7rc/;«r/}, it is nccc^?^!'y to 
consular whoilvcr Jl In*’ l>^rn the rranU of j*rofni*;c. If 50, ihr rvidcnce is worthless. 
31 A. 593.9 1. C. 7l«. 

"Fncl.** 


1, Ilic eai>rc«asum fact as Oclmnl in S. 3 uirluilfs not <jt»ly tin* plijsical fact hut also 
the ps>cholnptcal fact or tnentnl condition of whicli any person js conscious. It 
}s in t}>; former aense that the woril is u<ed hi S. 37. lo'l.. 2.’*3-=- 1929 L. 3-H. 

2. t\ dead 1'0 <Iy v\aa found wrapped wj> in n mattrrsH. 'Hie Siih-Inspsctor said, “The 
accused pointed out the shop sa>mi: that »t was in that sliop that he purchased the 
mattress and further " that it was tins woman (coohe) that carried the mattress". 
Held, that the statements were adimSMblc. 1935 M. 523«I934 M. W'. N. 1479= 
63 M. L. J. 73, 10 L. 233 Rel. on. 


3. The statement of the prisoner that he had pfedKcd iewetfery with a certain ntaa 
was admissible in consequence of discovery of jewels with that man. 1929 L. 3-14 
«10 L. 233 = 30 Cr. L. ]. 414. 

4. The dj«corer}* of a witness to the crime or act of the accused on liis information 
would not be discovery of f.act under S. 27. 1934 M. \V. N\ 601. 

12/'Information“ which explains the thinj*. 

1. The ts'ord “ statement " is used interchangeably with the word “information." 10 
L. 2S3 


2. Statement can be made by gesture even. 19^ R. 112-27 Cr. L. J. 6S8. 

3. Expression like “ stolen property*’ 1925 O. 1 ; “Property oht.amed as share of 
booty" 52 P. L. R. 1918«19 Cr. L. J. 439 ; “The Irtt/ii with which I killed 
Ismail." 1929 Sind 175; "The chbavi with which 1 committed murder 14 Cr. L. 
j. 190, 1933 O. 404, "The place where I murdered the deceased” 14 Cr. L. J* 
190 ; 11 P R. 1915 Cr., 57 C. 1062, are inadmissible. 


13. Joint discovery. 

1. Where more th.an one accused m custody of Police point out or produce property 
jointly, such evidence of joint discovery is not sufficient for conviction. 63 P. 

R. 1914=9 P. W. R. 1914 Cr.. 8 P. W. 1909 Cr.^153 P. U R. 1909, 135 I. ^ 
267 = 1931 Sind 154, 6 A. 509 (549). 1935 C. 184, 59 C. 1040, 7 F. K. 2926, 2929 

L. 665, 1930 B. 244. 

2. When all the accused jointly pointed out a place where dead body 

the evidence is not admissible against any of (he accused. 1929 L. = J- • 
619=30 Cr. L. J. 639=30 P. L. R. 397, 1930 B. 244. 1935 C. 184, 7 P.R. 1926. 
6 A. 509 (549), 1935 C. 184, 1931 S. 154, 

3. Facts discovered from information of several accused will be deemed to be discove^ 
ed from information of the first. 1927 L, 739=101 I. C. 488 — 28 Cr. * * . q 
28 P. L. R. 187, 34 I. C. 993=52 P. L. R. 1916, 1932 M. W. N. 113, 1932 
297=36 C. W. N. 373, 1922 L. 335=23 Cr. L. J. 22, 1925 N. 407. 

14. Pointing out or production of properly. See — 11. 

1 Mere pointing out the place where stolen property is concealed 

1921 L. 385=73 I. C. 331, 1 P. R. 1917 Cr., 20 P. R. 1905 Cr., 17 A- 67^ 7 or. 

• L, R. 175, 1934 S. 159, 1930 S. 168. s neither 

2. Mere production of a stolen property by the accused If W.^R.^1912 

m his possession nor control IS not sufficient. 46 P. 1.. R. 291- ■* 

Cr., 1923 L. 438, 92 P. L. R. 190^ 1 P. W. R. 1906 Cr. 

3. Where accused knew where stolen property was buried and produced It but aJse y 
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thal he dul ii imJcr msiriictions from Police ^\ho themselves hadlburied it 
sufficient for conviction. 1930 S. loS — 31 Cr. L. J. 947 = 120 I. C. 53, 

4. Pointing out of dead body is no evidence of murder, but the fact of his knouledge 
of place IS maternal circumstance against him. 1922 L. 169=23 Cr. L. J. 617. 

5. When a man points out unknown matters. It is presumed under S. 114 that he is 
connected with the crime Unless he gives cxplatuation of his knowledge. 1923 B. 
183=47 13. 74 = 24 13. L. K. 803. 

6. Where scver.al accused charged of theft went with the Police Officer and merely 
took out property from the place where it was buried .at one .and the same time, but 
there w.as no evidence to show that any one of them made a statement where it 
was buried, the propertj cannot be said to be discovered in consequence of informa- 
tion given bj them within b. 27. Moreoscr, joint discovery has no value against 
any one of the accused. 1931 S. 154 = 135 1. C. 267. 

7. .\ccuscd produced a gattdasa from a pond and it was not blood-stained nor piovcd to 
have been connected with the crime. Held^that the confessional statements were 
not admissible in evidence. 1935 L, 433 = 37 P. L. K. 83. 

8. Pointing out or production of article is by itself relevant under S, 8, Ev. Act, as 
conduct. 1935 C. 184, 15 L. 310, 31 A. 592, 10 B. 595, 12 Cr. L. J. 429. See 
1933 C. 148 = 34 Cr. L. J. 675. 1932 L. 609=33 Cr. L. J. 756. 

15. Pointing out place of occurrence. 


Statement made by accused to Police showing place in jungle where occurrence 
took place are not adtmssble being confession made to Police Uflicer while m custody. 
1933 C. 146*34 Cr- L. J. 638, 1929 L. 794=31 Cr. L. J. 269, 1926 C. 3.i0=27 
Cr. L, J. 263, 20 Cr. L. J. 681. 

Accused pointed out places where he had taken the abducted woman .and other 
places connected with the offence, while he was m Police custodj. Held, that it 
was really evidence of confession and was inadmissible. 152 I. C. 473, 192o C 
320=27 Cr. L. J. 2o3. 20 Cr. L. J. o81, 14 B. 260, 1935 O. 1, 1933 C. 146,’ 
1929 L. 794, unless a relevant fact is discovered. 


But if the accused leads the Police to a place wrhere weapon with which murder 
was committed was discovered, 1925 M. 574 = 26 Cr. L. J. 840 or ornaments 
worn by deceased, 31A. 592;fcor some stolen property, 35 I. C. 962; or the 
concealed body of the murdered man is discovered, 55 M. 903, the evidence is 
admissible under b. 8, Ev. Act, as conduct. Com/. 1935 O. 1, 14 B 260. 


Where no material fact is discovered, evidence of pointing out is inadmissible 1929 
L. 794 = 31 Cr. L. J. 269, l92o C. 320, 1933 C. 140, 20 Cr. L. J. 681. 


Places were pointed out by accused m Police custody to a Mamstrate HeW u ,c 
admissible. 1932 L. 488=142 I. C. 699, 1929 L. 794 = 31 Cr. L. J. 269. 

i'rom the statement “This is the place where I hilled the deceased" there ,s ee 
discover)-. 3 B. 12. See 57 C. 1062= 1930 C. 291. there ,s no 


Whether section includes discovery of a fact other than maternal ohiprt 
612=1935 M. 528. (F. B.). •' 


See 58 M. 


16. Production of property without statement. 

A uumber of accused charged with theft went together with the Police Officer and tonl- 
out the property from the place where it was buried, without makm" an\ stitemi^Tk 
Held, that property was not discovered m consequence of mforroahon under S 07 
1931 S. 154 = 135 I. C. 267, 7 Cr. L. R. 175. under b. 27, 


17. Rediscovery. 

1. If the discovery of fact is already Known to Police, production of the stolen nrnr,»,. 
by accused is valueless. 7 P. L.^R. 1902, 153 P. L. R, 1909, 11 C. 63^ 

2. Fact was discovered m consequence of information by one accused and »),e 
Ea\ e the same information. Fact cannot be said to be discovered fron^ t 
tion of both. 1930 B. 244 = 32 Bom. L. R. 574 = 31 ar.^rilOr/Qo? 

64 I.C. 502. 120 I. C. 81, 120 I. C. 210, 11 C. 635. ^ 

3. Whsh the Police succeed m discoverms property m consequence of informntion 




irriir, l''rt ''i“ " tkrmr^tir 

" Unm. i.. u" loj)'; 3.,' I. (Tw! "" 

I * ■;* **'' iwl <ht rl-itf, altiJiiy 

.il^oorctcl l.y ^,nil,n urni.r,I. to S. t,. I!. 7 (>)), ’> Horn. L. I!. 1039. 

1 8. Scope, 

1. tlir roMainmi! confc«nion ooty jijjch r^ijon lo dj<covcry 

I-I C. uv.jf \95n c. :^>l. )^ 2 > u. 33S* 3n Cr. u J. m. 

2. S, J7 (liV'i not rrlitf to o( nreu^rd pfior to lu* nrrest or dtlenlton. 1929 

N. 17-= IH I, C. i73'^JDCr. L. J, 2SS. 

3. S. J7 Jiurilific*; Ss. and 25 nml the eonfr^’tton nlthouch throtiph indccement be- 

co!nc<» numi^^iWe for the truth of confection it gUMonteed by the discovery of facts 
>n cnncsnuence of the informntmn irircn. 192H h. 476«29 Cr. L. J. 1019«9 L. 
671=^112 I. C. J47, 10 L. 2S3*^»19>7 L. 344, 37 C. 1062, 9 L. 671. 1925 
M. 574. Com/. 1925 M, 574 "85 I. C. f.M, U Cr. L. J.4I. 

4. S. 27 IS not afrecled bv S. 162. Cr. I*. C., 51 M, 967, 1929 N. IT^IU I. C. 273. 
192tj H. 116. 1926 L. 8S. 1925 M. 574, 192S N. 109, 1934 L. 695, 55 A. 463, 55 
M, 903. 5 1». 63. 54 C. 237. 51 M. 967. 

5. A slatcment thotjRh ndjJuc^ibJe under S. 27 should be c.Tcluded if urrder S. 24 the 
accused was under the influence of the vilhije M.igtstmtcs promise to save hira 
(roin pumshment. 1925 M. 574 (2)«86 1. C. 6G4» 26 Cr. L. J. 840, 31 A. 592, 4 

I. C. 759«11 Cr, L. J- 41. 

19. Statements accompanying pointing out or production of property. See — 3. 

1. Statements accompanyinp pomtintr out scene of crime or production of property are 

inadmissible nltbongh the acts of pomting out cr production may be given in 
evidence as conduct relev.nni under S. 8, Evidence Act. II B. H.C.R. 242, 3 B. 
12. 16, 17, 14 13. 260 (263). 4 A. 198. 

2. If the recoveries are made in consequence of information supplied by the accused, 
the statements are admissible. 1923 L. 434, U2 I. C. 55. 

3. Statements c.an be m.ade by gestures even. J926 R. U2“94 I. C. 706«*27 Cr. L. 

J 658. 

4. If the accused Inmself produces a thing and simultaneously makes some statement 
concerning it, tlie act of production is itself admissible, but the 

statement IS inadmissible under S. 27 or S. 8. 56 B. 172— 1932 B. ~86, II B, • 

C. 242, 171 P, L. R. 1913, See 31 A. 592, 1935 C. 184 and 50 M. 274. 

5. \ccuse3 stated that he robbed A of Ks. 48 out of which he spent Rs. 8 and be 
produced Rs. 40 before the Police OfTicer. Held that the statement was inadmissible, 
lie. 635. 

6 Accused gave knife to Police saying he committed murder with it. Held, it was 
inadmissible 4 A. 198. See 11 B» H. C. 242. 

7, Wlnre accused took the Police to the house of another person 

nand over the article which he had given him, the statement is a 
55 A. 463=1933 A. 440=34 Cr. E. J. 875. 

20. Statement before arrest. See ConfcMion to Police — 6. 

21. Statement leading to no— . ^ 

Mere statement which led to no physical discovery is inadmissible. 3 B. -* 

119=131 I. C. 439 = 32 Cr. L. J. 697, 32 I. C. 336. 

22. Statement that article was given to another. 

1. If one of the accused states that Wnmlnating article is in *!?® Steraent 

other accused, and the article is found in the possession of the , jg J934 

IS inadmissible under S, 27 against the former. 54 I. C. 479 =21 Cr. 

N 71 = 35 Cr. L. J. 1097. ConMO L. 283, 55 A. 463. . . . 

2. Where accused took the Police to the house of another person and p®.® ee 
hand over the article which be bad given him, the statement is admis 1 
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463 = 1933 A. 440 = 34 Cr. L. J. 875. 10 L. 283 = 1929 L. 344. 

DISCREPANCY. See Evidence — 32. 

1. Between English and Urdu records. See Record — 22. 

2. Clearing up by Court or Police. See Court’s dut>— “11. 

1. When the Magistrate saw the Police diary and observed that certain discrepancies in 
the evidence of prosecution witnesses were not material, the conviction must be set 
aside. 1931 P. 96=131 I. C. 535=32 Cr. L. J. 735 (I), 44 C. 876. 

2. The Police Officers should not try to remove all discrepancies in the evidence of 
witnesses as originally recorded with the object of presenting to Court a picture 
of witness making consistent and coherent statement. It is absolute^’ futile. 
1935 L. 230 = 150 I. C. 1056=35 Cr. L. J. 1180. 

3. Immaterial. 

1. Discrepancies like sitting or standing, facing north or south or who snatched the 
danSt at the occurrence are immaterial. 1923 C. 463 = 71 I. C. 657 = 24 
Cr. L. J. 193. 

2. Prosecution evidence should not be rejected on immaterial discrepancies or proba- 
bilities. 1923 O. 217 = 7+ I. C. 434 = 24 Cr. L. J. 770, 1933 O. 333. 

3. Where illiterate villagers come forward to depose as to evidence which was crowded 
into their memory for a few moments, any little discrepancy or contradiction should 
not be taken as a proof of their mendacity. 1931 L. 38=32 Cr. L. J. 522=130 
I. C. 140=32 P, L. R. 259 

4. Where evidence for the prosecution has been implicating the accused, he should not 
merely rely on discrepancies or exaggerations in the prosecution storv but 
must lead evidence. 1923 P. 100=6 P. 627=107 I. C. 305 = 29 Cr. L. J. 239. 

5. A slight change in the statement as to date of birth is not necessarily to be discredit- 
ed. 1924 0. 385 = 81 I. C. 484 = 11 O. L.J. 297. 

6. Where the discrepancies between witnesses ns to dates is not unnatural, it js an 
indication of bonafid^a. 1930 P. C. 18=121 I. C. 205=1930 M. W. N. 60. 

7. Thera are discrepancies of truth as well as discrepancies of falsehood and too minute 
attention to immaterial discrepancies may lead to failure of justice. 15 P. R. 1909 
Cr.=37 P. W. R. 1909 Cr. 

8. Minor discrepancies will always be found where honest witnesses come to depose, 

1933 S. 166=34 Cr. L.J. 808. 

9. If witnesses are tutored, care is always taken that they tell the same story. Discre- 
pancies are not less mfirmative of testimony, beenu^e a greater sagacity tn the 
part of witnesses would hare avoided it. 11 R. 11. C. R. (Cr. C.) 146. 

10. Memory is fallible and whenever two persons attempt without previous .arrangement 
to relate an incident, discrepancies will in\*ariab!v be discovered. 1935 S. 145 
(158)= 1935 Cr. C. 753. 

11. Minor discrepancies upon immaterial points do not discredit the wilnes<!. On the 
contrary witness should be regarded with suspicion if upon such points a< tins, no 
discrepancies can be detected in their statement*:. 1035 S. 145 (15S). 

12. When accounts of a transaction come from the mouths of different witnesse®, it is 
seldom that it IS not possible to pick out apparent or real inconsistencies lietween 
them. On the contrary a close and minute agreement induces the suspicion of con- 
federacy and fraud. Field's Lav p/ Exrtdence in British huUa, Sth Ed, Pace XXI 
of Introduction. 

13. If a person talks over the incidents of some startling accident or other abnorrral 
occurrence to some persons who were al«o present there, he will find that he obserr* 
ed some things which did not attract the attention cf some of his fellow oMcrvers, 
while some of them have seen matters wh’ch escaped his observation. Ibid. 

14. The angle of view at which each observer stands, the objects that more or less 
intervene, the number of surroundings ard distracting circumstances, and the 
difference between the power* of observation and 1 eer.ness of s'ght of different 
individuals, together with other rar«es will readily accornt for this draimalar.tial 
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vancfy, while all are agreed about the broad incident-? of the substantial 
truth. Ibid. 

15. Experience tells us that a certain 'ffatiety in detail accompanies and even indicates 
truth, while .a close and minute’ agreement is significant of conspiracy and falsehood, 
ffttd at page XKII. 

15. In a case of assxult five witnesses described the incident and all detailed the names 
of the eleven accused tn the Sffme orrfer. It may safely be said that, without 
concert, this conW not possibly b.nppen. It appeared that the Mukhtar obtained a 
copy of the complaint made some days previously and, in order to guard effectually 
against discrepancy, he had made each of the five witnesses commit to memory. 
Ibid at page XKIII. 

17. Where several witnesses bear testimony to the same transaction and concur in their 
statement of a senes of particular circumstances, therecan be only two conclusions— 
cither the testimony is true or the coincidences nre the result of concert and cons- 
piracy. To determine which iB tlie case, there are two valuable tests. Fiis^.are 
the witnesses independent and acting without concert ? Second, are the coincidences 
natural and umlcsigned ? Ibid at page XXII, 

18. In case of omi ssioiis in the evidence, it will be important to see whether the omission 
to mention a particular fact arises from wilful suppression or from witnesses 
attention being nvetted upon some other facts, wnth describing which his mind ha« 
been wholly engrossed. If the fact be one which could not possibly have esc.aped 
his observation, supposing him to be a true witness, and if, on being indirectly ques- 
tioned, dens, such knowledge, the sufiposition of inadvertence is scarcely possible, 
and n discrepancy is apparent. Fields Law of Evidence in British India. 8th Ed., 
page XXVI. 

4. Material. 

1. In case of material discrepancies in prosecution story accused gets the benefit of 

doubt. 1923 1.. 195. , 

2. Statement of a witness m hopeless conflict with his previous one should be rejected. 
1925 L 483 = 92 I. C. 577“26 P. L. R. 659 = 27 Cr. L. J. 289. 

3. In case of discrepancies between First Information Report and complaint .and 
subsequent evidence, the accused should get benefit of doubt. 188 P. L. R. 1915®* 

3+ P. W. R. 1915, Cr., 92 I. C. 209, 7 L. L. J. 96, 172 P. L. R. 1914. 

4. Where material discrepancies occur between statements of corroborating witnesses 
before the Police and the Court there is no corroboration of approver s story. 36 / 
P. W. R. 1910 Cf.*n Cr. L. J. 580. 

5 It IS not permiss'ble to reject the prosecution story owing to immaterial discrepanc.es 
or improbabilities. 1923 O. 217 = 74 I. C. 434 = 24 Cr. L. J. 770 = 10 O. L. J. 

6. Discrepancies m the statements of witnesses on material points must not be lightly 
passed over as they seriously affect their testimony, 36 A. 187. 

7. Wliere material discrepancies exist between the statements of corrobor.'iti'.e 
witnesses before Police and the Court, there is no corroboration. 35 P. 

1910 Cr 

8. Expression of opinio.i that discrepinov bsiwesn complaint and subsequent evidence 
do’3 not a'Tect prisccution else is misdireclio.n. 1934 C. 77=35 Cr. L. J. 4 oj-~ 

147 I C. 832. 

9. Discrepancy between statements of approver and witness cannot be exphincd aa.iv 
by reference to statements before Police. 1934 L. 102 = 35 Cr. I- J. 517. 

5. Transfer of deposition under S. 288 fer — . See Deposition. 

6. Witness can correct— 

There i* no prr.nrian of law which requires that witness sliould f>e given an npnortvaitj 
i.a e'-pUm ‘'.pcrepances in his eiid'*nce. lie can correct it when it is r-’ai 
l-M. Iv: ' C. 3''0-]22 I. C. 29'»--31 Cr. U J. 373, 

DISCRETION. 

1. Tr.u-iJ h'' ‘.juidcJ h/ la,”. Ii must I>e vorerned b> Ixu'c' a't- i. . fv 



Discretion — [concld.) 

huninur. It not be arbitrary, raguc and fanciful but legal and regular. 5 C. 
259, 42 Ib 172, 3S M. 4S9, 48 B. 37. 

2. In lining judicial di<scretion, the Courts bare to bear in mind not only the statutes 
but also the great nilcs and niarims of law, such for example, as those of logic or 

' evidence or public policy. 14 11. 331 (344—352). 

3. Di«crctionar% power of Magistrate should not be mterfered in Revision. 10 P. R. 

1S96 Cr., 6 V. R. 1905 Cr. 

4. Power of Revision under S. 439, Cr. P. C. is discretionary. 19 P. R. 19i4 Cr., 
31 P. R. 1890 Cr.. 313 P. L. R. 1913. 

5. Power of proceeding against suretv of a person convicted under S. 4, Gambling Act 
is discretionarx . 27 P. R. 1881 Cr. 

6. The Magistrate has the discretion to realize or not the penalty on forfeiture of bond. 

2 P. R. 18S3 Cr. 

7. Notice to accused liefore passing order for further enquiry is m the discretion of the 
Court. 17 P. R. 1895 Cr 

8. It is a wrong exercise of discretion of Magistrate, when he discharges an accused on 
eviAince pritiicT f^icic sulTicient for conviction. 14 P. R. 1908 Cr., 10 P. R. 1909 Cr. 

9 A discretion cmferred hv statute cannot be whittled awav by ruling 1931 M. 439 
= 131 I. C. 4fil=32 Cr L. J. 756-1931 M. W. N. 399. 

10 Discretion does not depend upon resolutions of the Executive Government. 42 
B. 172. 

11. When there IS no indication of discretion in the Act or Rules, It is mistake for the 
Courts to lay down any hard and fast rules or grounds m that regard. 41 C. 446. 

12. Where legislature concedes wide discretion it also imooses heavy responsibilitv. 1933 
S. 49 = 34 Cr. L. J. 591. 

DISEASE, See Public Nuisance— 3$. 

1. A prostitute had connection with the prosecutor to whom she communicated syphilis. 

. Held, she was not guilty under S. 269 because she could not spread it without the 

complicitj of the prosecutor, but may guilty of cheating if there was misrepre- 
sentation or of hurt. 11 B. 59. 

2. When drunkennes becomes disease, it is a good defence. 29 C. 493. 
DISHONESTLY OR DISHONESTY. S. 24, I. P. C. 

1. Definition or Meaning. 

1. S. 24 is not an exhaustive definition of ‘dishonestly.’ It includes cases of intention 
of causing wrongful gain or loss 1929 P. 60 = 110 I. C. 712=30 Cr. L. J. 236. 

2. The word ‘dishonestlv’ does not necessarily imply wrongful gam to accused himself. 

1925 0. 469 = 8S I. C. 833 = 26 Cr. L. J. 1217 = 2 0. W N. 469. 

3. The obtaining of acquittal is verj distinctly the obtaining of an advantage and that 
brings the case within the definition of S. 24. 1929 P. 60=113 I. 0.712=30 Cr 
L.J. 236. 

4. An act, whether dishonest, is determined by intention. 1932 S. 169. 

5. The word ‘dishonestly’ applies only to wrongful gam or loss. 1932 B. 545. 

2. Gain. 

1. Gain must be taken to mean material gam. 1925 R. 9 = 76 I. C. 225. 

2. For "dishonesty" there may be wrongful loss though no wrongful gam. 22 C. 1017. 

3. Intention. 

1. Intention to cause wrongft 1 less by itself amounts to dishonesty. Lo«s is no ingredi- 
ent of the olTence under ?. 406, Penal Code. 1924 L. 353, 28 P. R. 1916 Cr. 

2. The primarx and not the more remote intention of the accused must be looked at. 
8 A. 653, 19 C. 383. 

3. A candidate gaining admirsic-n to an esamination by presenting a forged certificate 
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vartcfy, while all are agreed about the broad incidents of the substantial 
truth. Ibid. 

15. E.vperience tells us th<at a certain variety in detail accompanies and even indicates 
truth, while a close and minute* agreement is significant of conspiracy and falsehood. 
/&«f? at page XXII. 

16. In a case of assault five witnesses described the incident and a!! detailed the names 
of the eleven accused t« ihe same order. It may safelv be said that, without 
concert, this could not possibly happen. It appeared that the ^ilukhtar obtained a 
copy of the complaint made some days previously and, in order to guard effectuall) 
against discrepancy, he had made each of the five witnesses commit to mmory. 
Ibid at page XXIII. 

1". Where several witnesses bear testimony to the same transaction and concur in their 
statement of a series of particular circumstances, there can be only two conclusions— 
either the testimony is true or the coincidences are the result of concert and cons- 
piracy, To determine which IS the case, there are two valuable tests F/ist,aTe 
the Witnesses independent and acting without concert ? Second, are the coincidences 
natural and undesigned ? /6irf at page XXII. 

18. In case of omissions m the evidence, it will be important to see whether the omission 
to mention a particular fact arises from wilful suppression or from witnesses 
attention being rivetted upon some other facts, with describing which his mind has 
been wholly engrossed. If the fact be one which could not possibly have escaped 
his observation, supposing him to be a true witness, and if, ' on being indirectly Ties 
tinned, deni such knowledge, the su|>pos}tion of inadvertence is scarcely possible, 
and a discrepancy is apparent. Field's Law of Evidence tn British India. Slh lifl-i 
page XXVI, 

4. Material. 

1. In case of material discrepancies in prosecution story accused gets the benefit o 

doubt. 1923 L. 195. 

2. Statement of a witness in hopeless conflict with his previous one should be rejected. 

1925 L. 483«92 I. C. 577‘^26 P. L. R. 659*27 Cr. L. J. 2S9. 

3. In case of discrepancies between First Information Report and 
subsequent evidence, the accused should get benefit of doubt. 188 P. L. K. 19'^ 

34 P. W. R. 1915. Cr., 92 I. C. 209, 7 L. L. J. 96, 172 P. L. R. 1914. 

4. Where material discrepancies occur between statements of corroborating 
before the Police and the Court there is no corroboration of approver s story. 

P. W. R. 1910 Cr.* U Cr. U. J 550. 

5. It IS not permiss'ble to reject the prosecution story owing to immaterial discrcpanc.es 
or improbabilrnes. 1923 O. 217=^74 I. C. +34*24 Cr. L. J. 770*10 O. U h 

6. !3iscrepancie'; in the statements of witnesses on material points must not he 
passed over as they seriously affect their testimony. 36 A. 187. 

7. Where materMl discrepancies exist between the statements of 
autnesses before Police nod the Court, there is no corroboration. 3o I . 

1910 Cr. 

8. KapTcss-oa of opnso I that discrepancy bitweta complaint and ^bsequeat 

do;3 not .a‘T?'t prisecutoa case is misdirectio.a. J934 C. 77*35 Cr. i.. J- 
147 I C. 832, 

9. Discrepancy between statements of approver and witness rannot be esphitu’d .ar.. . 

1>> ref-renc- t:i statements before Police. 1931 L. 102*35 Cr. 1. J* 51i. 

5. Transfer of deposition under S. 288 fer — . See Depm tion. 

6. Witness can correct—. 

Th*:- 1 ' P’’* of law v.irch reqiiif«*s tha* v.itne''s slioirM be trirca .an |',j p 

ra s tp’ un .'■■'ffl’anr'rs in his eijJ»n-e- Hi* can c.'>rrp'’t it v.hen it 
I- 1 C. :■ "-I22 I. C. 2yt *31 Cr. 1..;. 373. 

DISCRETION*. , 

I I*.- ; TV. j'l !'• I'o 2- i b Ii**. It mu*t l>e h/ L"-'- i''* 
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humour. It must not be arbitrary, vague and fanciful but legal and regular. 5 C. 
259, 42 B. 172, 38 M. 489, 48 B. 37. 

2. In using judicial discretion, the Courts have to bear in mind not only the statutes 
but also the great rules and maxims of law, such for example, as those of logic or 

' evidence or public policy. 14 B. 331 (344 — ^352). 

3. Discretionarv power of Magistrate should not be interfered in Revision. 10 P. R. 

1896 Cr., 6'P. R. 1905 Cr. 

4. Power of Revision under S- 439, Cr. P. C. is discretionary. 19 P. R. 19i4 Cr., 
31 P. R. 1890 Cr.. 313 P. L. R. 1913. 

5. Power of proceeding against suretv of a person convicted under S. 4, Gambling Act 
is discretionan,’. 27 P. R. 1881 Cr. 

6. The Magistrate has the discretion to realize or not the penalty on forfeiture of bond. 

2 P. R. 1883 Cr. 

7. Notice to accused before passing order for further enquin* is m the discretion of the 

Court. 17 P. P. 1895 Cr. 

8. It IS a wrong exercise of discretion of Magistrate, when he discharges an accused on 
evidence /(rc/c sufficient for conviction. 14 P. R. 1908 Cr., 10 P. R. 1909 Cr. 

9. A discretion emferred bv statute c.annot be whittled awav by ruling 1931 M. 439 

= 131 I. C. 461=32 Cr. L. J. 756 = 1931 M. \V. N. 399. 

10. Discretion does not depend upon resolutions of the Executive Government. 42 
B 172. 

11. When there IS no indication of discretion in the Act or Rules, it IS mistake for the 
Courts to lay down any hard and fast rules or grounds m that regard. 41 C. 446. 

12. Where legislature concedes wide discretion it also imposes heavy responsibility. 1933 
S. 49=34 Cr. L. J.591. 

DISEASE. See Public Nuisance“3S. 

1. A prostitute had connection with the prosecutor to whom she communicated sjphilis. 
Held, she was not guilty under S. 269 because she could not spread it yyithout the 
complicity of the prosecutor, but may b? guilty of cheating if there was misrepre- 
sentation or of hurt. r. B. 59. 

2. When drunkennes becomes disease. U is a good defence. 29 C. 493. 
DISHONESTLY OR DISHONESTY. S. 24. I. P. C. 

1. Definition or Meaning. 

1. S. 24 is nnt HI exlmistive definition of *<lishonestt\ It includes cases of intention 
of causing vrongful gam or loss lO’O P. 60 = 110 I. C. 712=30 Cr. L. J. 236. 

2. The word 'dishoncsth does not ncccrs.-iril\ imply wrongful gam to accused himself. 

1925 O. = I C 833 = 26 Cr. I. J 1217 = 2 0. W N. 46'i. 

3. The oht.iming of acqiiittnl is very disimctlv the obtaining of an .idvar.t.age and that 
brings the case yyitliin the definition of S. 24. 1929 P. 60=113 I. C. 712=30 Cr 
L. J. 236. 

4. An act, nhethcr di«hene*:, is determined b> intention. 1932 S. 169. 

5. The yyord ’dishonestly applies only to wrongful gam or lo»'s. 1932 B. 545. 

2. Gain. 

1. Gam must he taken to me.nn matennl jriin. 1925 It. 9 — 7r. J. C. 225. 

2. Tor "dishonesty” there may l^e nro-gful loss though ro wrongful gain. 22 C. 1017. 

3. Intention. 

1. Intention to cac'eyyforpfincssly it*e!f amounts to disbc-'estv. I.c»s is ro irpredi* 
ent cf tbe o'^erce vrder ** ■tO**, IVnal Code. 1024 L. 553, 2'y I*. It. 1916 Cr. 

2. Tbe prim.Ty “nd ret tbe r ere re” l••te^*lon of the accu'^J looked at. 

S (-.S'. 1° C. 3?3. 

.\ car..hdyte fairTc rdn-'*^ cr to a" exam'uation hj prefe-nting a fc'ged certi^cate 
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U '"""n 'lie mcnning of S. 24, 25 C. 512(519). 

i:> A. ^10, 25 1\I. 726. Orerrol/Mff 19 C. 380. 

nn.T" ™«pts in lieu of ffonuine onos which had been loM, 

ne coula not be convicted under S. 471, for there was no dishonesty. 7 A. iS9. 

certificate to procure employment is dishonest under S. 24. 2 P. 

iv, lovo ^r. 


6. The intention of wrongful gain in a Civil Court by altering .a document falls within 
S. 24. 6 P. R. 1895 Cr. 

7. In a case of criminal breach of trust intention to restore money negatives dishonesty. 
39 P. L. R. 1902. 

8. There is no dishonesty in using strayed animals. 28 P. L. R. 1906. 

9. The accused’s brother felled trees without a license. The accused fearing detection 
took the Government marking hammer from the w'atchman’s baggage and after 
marking the trees replaced it there. Held, there was no dishonestly taking within 
the meaning ol S. 24, therefore no theft was committed, 1 P. R. 1887 Cr. 

10. Accused purchased wool from a firm with delivery of possession, agreeing to pay the 
price next day, which he did not but pledged it with B and appropriated the money 
himself. He is not guilty of cheating as there is nothing to show that he at the 
time of purchase had no intention to pay. 1885 U. B. C. 312. 

11. The Manager of a joint Hindu family applied to Collector for payment of money due 

to joint family and was asked to produce power of attorney of minors or minors 
themselves. He produced false persons as minors. Held, he is not guilty as he 
caused no wrongful gain or loss. 1 C. L. J. 469. ^ 

12. If a person pretends falsely to be the winner of a lottery and induces the lottery 
officials to pay the prize to him. he causes a wrongful gain to himself and acts dis* 
honestly. 15 Cr. L. J. 555 = 24 I. C. 963. 

4. Proof of intention. 

1. While it is true that intent must be proved, it is also true that where a person com- 
mits an unlawful act, it IS presumed that he has acted advisedly and with an intent 
to produce the natural consequences of such an act. 26 B. 558. 

2. If a man is proved to hare wilfully set a house on fire, no further proof of intention 
to injure is necessary, 10 I. C. 929. 

3. If a creditor takes possession of his debtor’ s goods, with a view to compel him to pay 
up his just debts, he is guilty of theft. 22 C. 1017, 15 B. 344, 22 C. 139, 22 C. 
669 overruled. 

4. K agreed to sell her land but fell ill on the way and sent accused who by personating 
her had the deed registered before the Registrar. Held, accused is not guilty oi 
cheating as she did not intend to defraud or injure any one. 2 B. L. R. 25. 

5. Accused applies for the duplicate of a University certificate to the Registrar in the 

name of another person qualified to receive it. He is guilty of cheating. 23 M- 90, 

12 U. 151 15 A. 210, 28 A. 358, 25 C. 5J2, 43 C. 421, 42 M. 558. 

6. Accused in order to obtain recognition of his title to “Loskur” which earned no emo- 
lument, presented a forged S<tnad to the Settlement Officer. Held, therejwas uo 
intent to defraud within the meaning of S. 24. 10 C. 584. 

7. Accused improperly obtained possession of a person’s account-book and retained it 
with the intention of producing it in a judicial inquiry as evidence against me 
person, such a temporary retention is no wrongful loss to the owner. 4 Shome - 

8. Accused seized a boat of the complainant, so that passengers may be compefi«^ 
use accused’s boat, he is guilty of theft. 15 B. 344. 

- 9. There IS no dishonest intention where there is a 6o/«r claim of right, 27 C. 

501. 2 A. 101, 28 M. 304. 

10. A Hindu acting under a strong religions Impulse seized cows which a 

was taking to kill, his motive from his religious standpoint was virtuous ® . . 

intention being to deprive the owner of his property Iiand the 5 

being unlawful he is guilty of theft. 15 A. 299. 
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Wshonestly or Dishouesly—UoticJd.) 

11 Accused took aw.ty bambaas ^\«th ths intention of causing wrongful loss to the pro- 
nriptors his act is dishonest. The fact that he had no intention to convert bamboos 
to his own use is immaterial. 32 Cr. L. J. 739=1931 P. 337=131 I. C. 539. 
DISOBEDIENCE TO ORDER OR SUMMONS, S. 174, I. P, C. 

1. Appearance through Counsel. See Appearance. 

1 A Barrister was summoned under the Motor Vehicles Act, but being unable to appear 
owing to professional work on that day applied for adjournment through counsel. 
Held that there was sufTicient apperrance and he was not guilty under S. 174. 1924 
R. 35=1 R. 549 = 25 Cr. L. J. 229. 

2. Where a person makes an appearance through his agent with instructions to apply 
for his personal exemption, he is not guilty under S. 174. 27 C. 985. 

2. Departing without permission. 

1. A person attended the Court at 10 \.M. but finding the Magistrate absent, departed 

without waiting for a reasonable time. Held, he was guilty under S. 174. 10 B. 

93. (1870) 14 W. R. 20. 

2. But a person who departs without permission is not guilty in the absence of direction 
that he should not leave without permission. (1890) 1 Weir 99. 

3. A witness was summoned by High Court to give evidence and left the jurisdiction 
without being discharged as a witness and without the permission of the Court in 
order to avoid giving evidence. Held, he was guilty. 4 R. 257=27 Cr. L. J. 1241. 

3. Inabilily to attend. 

1 Failure to attend in obedience to summons owing to illness is not punishable. 1922 

* A. 82 = 65 I, C. 864=23 Cr.L.J. 208. 

An .Advocate was served with a summons to appear and answer a charge under the 
Motor Vehicles Act. He was on that date engaged in another case and sent a 
Barrister to appear. Held, there is no disobedience. 1924 R. 35 = 1 R. 549=76 

I. C. 693 = 2 B. L, J. 146. 

3. If a person was detained by another Court, he is not guilty if he fails to attend in 
obedience to summons. 10 W. R. 33. 

4. Insufficiency of expenses. 

In a civil case if the witness does not appear owing to insufficiency of expenses he is not 
guilty. (1907) U. B. R. 9. 

5. Intentional non-attendance. 

1. A witness when served told the process server that he would not be able to attend 
owing to expected arrival of marriage procession. Held, his absence was not ‘in- 
tentional.' 22 P. R. 1880 Cr. 

2. ' ’ ' ’ ... tentional disobedience. 

intimation of his in- 
onal disobedience. 27 

3. Accused was summoned to appear before a Magistrate but sent his agent. He him- 
self proceeded to apply for transfer of the case to the High Court. Held, he was 
not guilty of intentional disobedience, 27 C, 985. 

4. Accused was summoned to appea*" at 10 o'clock, but was told that the Magistrate 
might come at noon, he went away after an hour. Held, he was not guilty. 14 W. 
R. 20. But waiting only for 2 or 3 minutes is wholly unreasonable. 10 B. 93. 

5. If the accused IS summoned to appear at a particular time, he is bound to wait for 
his case being taken up if the Magistrate is engaged m another case. 14 W. R. ^20, 
10 B. 93. 

6. A solicitor was required to attend and produce a letter written by his client. He 
absented. Held, he was not gnily. 42 1. C. 532. 

7. If a person v.’as summoned to appear on a certain day and failed to appear, he is not 
guilty if the Magistrate wsa absent from the station. 20 JI. 31, 10 Cr. L. J. 576. 
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S' !" "ilfrf disoMicna. 

'is noTguiUy.° IlSCT u! aT ™' ”" expenses, he 

10. If the case was not taken up hy the Magistrate oiving to other work, failure to attend 
in obedience to summons is no olTencc. 10 Cr. U J, 576. 

j ® j’j 'i’ *h^ nature of wilful disobedience. I 

6. Jurisdiction. 

Court hsfoT* whom witness (ailed to appe.ir is not competent to tr^*. Consent of accused 
IS immaterial. 1954 U 545 U), 46 I. C. 48- 19 Cr. L. J. 6S8. 

7. Lale service. 


If the summons IS sen'cd on the accused evening previous to the date for appearance, 
he IS not guilty under S, 174 if he docs not appear. 1923 A. 6S0= 110 I. C. 670- 
29 Cr. L. J. 910, 1 R. 549= 76 L C. 693. 

8. Legality of summons or order. 


1. Disobedience to summons wrongly issued under S. 193, U. P. Land Revenue Act, is 
not an offence under S. 174, L P. C. 36 I. C. 151 = HA. L. J. 3069- 

2. For a conviction under S. 174, the public servant must have jurisdiction to issue 
summons or order which should be leg.al one. 66 I. C. 70=23 Cr. L. J. 230, 59 

C. 335, 3S I C. 347. 

3. A Court could not ask a solicitor to attend and produce letter written to him by his 
client, as it is privileged. If he fails to attend, he is not guilty. 42 1. C. 532. 

4. A complainant was ordered to appear personally or his case w'lll be dismissed. 'He is 
not guilty under S. 174, if he fads to appear. 2 L. L. J. 539. 

5. Disobedience to summons served on an Amin personally by a Sub-Inspector, Police, is 

an offence under S. 174. Service through department is confined to summons issued 
by Court. 40 I, C. 733 = 18 Cr. L. J, 733. 

6. Disobedience to citation issued under S. 147, y. P. Land Revenue Act, is not an 
offence under S. 174. 49 A. 205, 1930 A. 265 Coni. 11 Cr. L. J. 250. 


7. S. 36, Legal Practitioners Act does not authorise a District Magistrate to compel 
attendance of an alleged Tout. If he fails to attend, he is not guilty under S. 174. 
6 R. 529=1923 R. 296=111 1. C. 672=29 Cr. L. }. 912. 


8. Tahsildars in the Punjab have no power to order the Lambardars to appear for pre- 
paring the list of Chaukidars. 14 P. R. 1887 Cr. 

9. The Tahsildar m the Punjab cannot summon Munsifs appointed to prepare and 
attest list of cattle for the purpose of distributing revenue over waste lands, 4 P . 
R. 1907 Cr. 

IQ. Sub-Inspector has no power to summon a surety of the absconding accused to 
admonish and urge him to produce him. +3 A. W. N. 1885. 

11. A. Civil Court can appoint arbitrators but cannot enforce their attendance, much 
less to prosecute them for disobedience, 18 P. R. 1875 Cr., 2 P. R. 1871 Cr. 

12. A public servant may have authority to issue summons but it should be for a hinful 
purpose. 1 Weir 97*98. 

13. f\ Court can issue summons to a person to appear before another officer, if so em- 

pou'ered. 66 I. C. 70-^23 Cr, L. J. 230. 

' 14. A Tahsildar was asked to make enquiry under S. 107, Cr. P. C. He sent 

to parties provided for cases under S. 193, Land Revenue Act. The conricti 
the parties for fading to attend is illegal. 59 I. C. 335®'22 Cr. L. J. 79. 

15. Where the Magistrate did not act In that capacity but as Secretary, Cantonment 

Committee, a refusal to attend is not punishable under S. 174. 66 I. C. 7y> 

16. The summon was not personaUy sen-ed, but was affixed on the outer door, ffefd, , 
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Ditohedtence to order or Suvimotis^^concld^ 

thnt without eriflence of the knowledge of ’lummoti'*, J\ccu«ied cannot he convicted for 
disobedience. 6 M. 11. C. I?, App. 29. 

9. Order. 

1. A verbal order piven to .n witness'by .1 Court to .attend on a particular day is an 

order, the disobedience of which is punishable under J'. 174. 5 II. C. App. 15 

(1870), 1 Weir 87, 7 M. H. C. App. 3. 

2. The order should be directed or addressed to the accused. 0 P. R. 1870 Cr., 8 P. 

R. 1881 Cr. 

3. Where a complainant w.as ordered to appe.ar or his complaint would he dismissed, he 
was not guilty under S. 174 when he f.aited to appear. 2 L. L. J. 539. 

10. Order or proclamation duly promulgated. See Disobedience to order duly promul- 

gated. S. 188, I. P. C. 

1 1. Public servant absent. 

Where a public servant is absent on the dav fixed in the summons, the person summon- 
ed cannot be convicted, though he purposely fails to attend. 20 M. 31,3 S. L. R. 
155, 10 Cr. L. J. 576. 

12. Personal service necessary. 

1. Before the provisions of S. 174 can come into play, persona! service of summons 
must be attempted. 6 P. R. 1870. 

2. Where a summons was shown to the person and taken back, he is not liable. 1 1 

147, 5 B. H. C. Cr. C. 20. 

3. Service on Pleader is insufficient m ‘•rimmal cases. 6C W. N 927. 

4. Mere affixing of summons to the house of a person is insufficient. (1864) 1 Weir 
84. (1882) I Weir 85, 6 M. H. C. App. 29. 

13. Refusal to show goods to Octroi Officer. 

Refusal to shoa' goads to Octroi Officer acting in the discharge of his duties is punish- 
able under S, 186, I. P. C. and an assault on him is .an offence under S. 332, I. P. C, 
1935 S. 245. 

14 . Refusing to sign summons. 

Refusing to sign summons by accused is Inot an offence of preventing the service of 
summons on himseli under S. 173, 1. P. C. 5 B. H. C. R. 34. 

DISOBEDIENCE TO ORDER DULY PROMULGATED. S. ISS, I. P. c. 

1. Applicability. 

1. The disobedience of a prohibitory order under O. 21, r. 46, C. P C., is not punish- 
able under S. 188, as section does not apply to orders of Civil Court. 11 Cr. L. J. 
56=4 I. C. 824, 39 M. 543, 6 C. 445. 

2. The operation of S, 188 is limited to the public orders relating to safety, health or 
convenience of the public. A guardian disobevmg an injunction of a Court not to 
marry a ward does not fall w’lthin S. 188. 16 Cr. L 'j. 668= 30 I. C. 652= 17 
Bom. L. R. 676, 6 C. 445. 

3. S. 188, I. P. C., does not apply |to the disobedience of an order by an attaching 
Court to produce the property. 1921 O. 123 = 61 I. C. 237 = 22 Cr. L. J. 381. 

4. S. 188 does not apply to orders made in civil suits. 6 C 445, 17 Bom. L. R. 676, 

9 Bom. L. R. 639, 24 O. C. 18. 

5. If an injunction of a Civil Court is disobeyed, the remedy is a committal for con- 
tempt. 8 Bom. L. R. 638. 

2. Complaint. 

1. Complaint in writing under S. 195, Cr. P. C., is not dispensed with by S. 11 of the 
Prevention of Intimidation Ordinance. 55 B. 322, 58 C. 971 = 1931 Cal. 122. 

2. A complaint is necessary if a person is proceeded against for continuing nuisance in 
disobedience to the order of Court, under S. 188, 1930 L. 1055=129 I. C. 224. 



Dtsohcdicncc to order didy {^romutdaied^contd,) 
3, Disobedience loniJ nftcr or^er. 


4. 


Orders parsed under S. 144. Cr. l> C., beiiiff intended to pravide for cases wJiere speedy 
rciuely was desirable, do not hare more than a temporary operation. A conviction 
long after the order is Uid. 22 Cr. L. J, 2~S C. 7. JO A. 115, 2 M. HO. 
Essentials and Evidence, 


U should not rncreU- be proved that there was .an order which was duly promulgated 
>ut also that the accused was aware of it. promHlg.ation of the order is not 
suninent to cslabhsh this knowicdfrc. 54C. I52«1927 C. 23=99 I, C, 56. J927 
C. 306 = 100 1. C. S30, 22 Cr. L. J. 705^63 1. C. 865. 


2. In ease of disobedience of order under S. 144 the offence is made on f only when 
.annovance, injury or obstruction «s caused thereby. 1922 P. 84 = 67 I. C. 205. 

5. ft IS nrjf siiflirient to prove th.Tt .a person w.as a member of a crowd which disobeyci 
a lawful order, Put it must further be found that the disobedience of the order 
was intended to cause danger to human life, health or safetv or tended to cause a 
not or .an aflrav. 10 L. 231, 33 Cal. 793, 1923 .M. 591. ' • 


4 Wliere having regard to the circular issued by the accused and his admissioa that 
he convened the meeting there is adequate ground for drawing the inference that 
the accused knew that the disobedience of the order of the Commisstoaer of'PoIice 
would .at least result in conflict with the PoVice. The disobedience of the order 
under ?. 23 (3), Police Act, m such a c.ase falls under S. IS3. 1929 Dom. 433. 


5. If the order under S. 145 is illegal there can be no conviction under S. J88. 92 P. 
L. R. 1913. 


6. Disobedience of the order and risk of breach of peace must be proved. 1930 C. I3I. 

7. It IS duty of the prosecution to prox'e by positive evidence that accu.sed had know* 
ledge of the order with the disobedience of which lie is charged. 63 I. C. 865. 

S. Petitioner was ordered to remove ohstruction from the ro.ad>way who maintained 
that the road-w'av was not public. He w.as asked to show cause against the jirose* 
cution, pleaded that he had removed the obsirnclion, The order for prosecution is 
bad and must be set aside. 1933 P. 131=73 I. C. 327=24 Cr. L. J. 583. 

9. Evidence on the point of breach of peace must be definite and the tact thabthere is 
a dispute between tw^i rival zanitndars concerning two huts was likely to lead to a 
breach of peace is msufficient. 32 Cal. 793. 

10. Breich of lawful order issued by a Police Commissioner under S. 62*A. (4), Caicufta 
Police Act and S. 93-A, Suburban Police Act is .an offence under S. 1S3, if sh^ 
disobedience causes mjnry io any person. S8 C. 1303 = 1931 C. 410=132 I. C. 
174=32 Cr. L. J. 844. 

11. Mere disobedience of an order does not constitute an offence. It must be shown 
tliat It c.^used annoyance, or injury- to a person lau'fully employed. 5i C. 971, 6 A. 
W.N. 251. 


Jurisdiction. 

The Magi-str.ite pn.mulg.it»ng the order cannot himself punish a man for disobeying his 
order. 4 C. W. N. 226, 20 C, W. N. 931. 

Legality of order . V.nlid or invalid orders. 

1. Tn determine of question where an offence is committed in disobeying an order 
depends upon its legality. 45 A, S2S=’I923 A. 636 = 24 Cr. L. J. 6S9. 

2 The iegafity of order under S. 144, Cr. P. C., can be gone info if accused i-s prosecut- 
ed under S. J8S, I. P. C. I92l DiI. 258=67 I. C. 200=34 C. L. J. S/8. 

3 Order under S. 144 must be in writing .and duly served or promulgated to the public. 

36 P, K. 2905 Cr. See 13 Oil. 175. * 

4. A M.agistfate h.aring received a report of .-in .accident to workmen 

quarrying stone from bill issued verbal order through some clerk to stop ,, 

receiving a report of its continuance summoned the accused and fined him t e , 
that the order .and trial were both illegal. 36 P. Ix. 1905 Cr. 

5. If tJie order is not served personally that fact alone vitiates it so .is to render dis- 


Disobcdtenco 1o order dujy i^rovtulgated — (comM.) 

obedience pennl under thi*! section. 16 C. 9. 

6. Tlie order prohibiting the rival disputants to refrain from collecting rent until such 
time ns the tipht of tioth paiUcs should have been cstablislicd by a competent Court 
is illegal. 9 C. W. N. 392. 

7. Court can attach property pending dispute but an order directing a person to pay his 
rent to such individual is illegal unless there is a legally appointed receiver. 
20 A. 501. 

8. It is not competent to the Magistrate under S. 144, Cr. P. C , to prohibit the public 
gcnerallv from giving caste dinners m a city during the prevalence of cholera. 14 
P. 165, 14 B 180. 

9. S. 133, Cr. P. C., does not emponer a Magistrate to order the owner of a house 
standing apart in public road in its own compound to repair it. 20 A. 501. 

10. .\n order issued by a Magistrate warning the owners of cattle to take proper care not 

to allow them to run at large on the public roads, is illegal. 12 W. R. 36. 

11. Order prohibiting persons from le.aving their homes between 9 p, M. and sunrise and 
frequenting any public road or place is illegal. 12 C. L. R. 231. 

12. An order passed by Sub- Inspector asking a Station Master to retain some property 
which he suspected to be stolen is illegal and disobedience is no offence under S, 188. 
22 I. C. 753 = 16 O. C. 371. 

13. A verbal order to remove an obstruction is not a final order under S. 137, Cr. P. C., 
and is not lawful. 26 1. C 328. 

14. An injunction issued by CimI Court is not an order promulgated by a public servant. 
Consequently its disobedience is not punishable under S. 188. 39 M. 543 = 30 I. C. 
652*17 Bom. L. R. 676. 

15. Superior Police Ofiicer incharge of a Police Station is empowered to order an unlaw- 
ful assembly of five or more persons likely to cause a disturbance of the public 
peace to disperse and disobedience of it would be punishable under S. 188. 
7 Bom. 42. 

16. Plytng of a boat on hire at a distance of three miles from a public ferry being pro- 
hibited by the Ferr>' Act, a Magistrate is empowered to pass an order prohibiting it 
and its disobedience would be punishable under S. 181. 1 A. 527. 

17. A Magistrate under S. 144 can prohibit a person from holding a hut on a specified 
day but has no power to direct that it shall be held upon certain day The disobedi- 
ence IS not illegal. 31 C. 990. 

18. An order forbidding persons to enter Railway quarters except for the purposes of 

travelling is illegal as the public has the right to go to railway premises for many 
purposes other than travelling. 35 A. 136. 

19. Legality and disobedience are distinct matters. 45 A. 526= 1923 A. 606. 

20. When the order does not specify how long the prohibition w’as to continue, the order 
IS bad. 1932 C. 288=137 I. C. 816 = 33 Cr. L. J. 518. 

21. Validity of an order under S. 133, Cr. P. C., IS not open in proceeding for disobedi- 

ence. 1934 C. 242 (1)=60 C. 1336. 

22. If an order IS to have a temporary operation only, and has expired by efflux of time 
and has not been again promulgated, no conviction can be had for disobedience to 
it. 10 A. 115. 

23. Disobedience to invalid order is not punishable. 13 A. 577, 12 M. 475, 5 C. W. 

N. 329, 10 C. L. R. 193. 

24. An order commanding an assembly of five to disperse is valid. 7 B. 42. 

25. An order prohibiting shouting against drink near liquor shop is valid. Shout from 
a private house is punishable. 10 Dom. L. R. 1047. 

26. An order that music should cease when a procession is passing is invalid. 2 M. 

140, 6 M. 203. 

27. An order forbidding persons to enter a nulway station except for the bona fide 
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purpose of travelling is invalid. 35 A. 136. 

28. An order directing a .station master to detain certain logs suspected to be stolen 
property is invalid. 16 0. C. 371. 

7. Offences under Special Act. 

The disobedience of an order under Bombay City Police Act is an offence under S. 188 
the conditions laid down by that section are fulfilled. 1929 B. 433=31 Bom. 

8. “Promulgated”. 

1. Commissioner of Police issued a notification under S. 23 (3) prohibiting the presi- 
dent, secretary and the members of a managing committee from holding or calling 
any assembly of mill-hands for one week and was duly promulgated in the mill area. 
The accused issued a circular signed by six persons inviting the strikers to attend 
the meeting, the accused was guilty as it was a lawfully promulgated order 
within the meaning of S. 1.S8. 1929 Bom. 433 = 31 Bom. L. R. II5I. 

2. “Promulgated" seems to indicate form of publication. The view that it must be 
printed or written, may be rejected. 47 A. 205—1925 A. 165 = 26 Cr. L. J. 599. 

9. Resistance or non*compIiance. 

1. Where a person was not only aware of proceedings under S. 145, Cr. P. C., but acts 

in consultation with one party in order to deprive the other party of fruits of their 
success in S. 145 case, held, that the order under S. 145 was binding on such 
persons and a resistence will be punished under S. 188. 1930 C. 63=31 

Cr. L, J, 945. 

2. Non-compliance with the order passed by the Deputy Commissioner under S. 219 of 
the C. P, Land Revenue Act of 1917 is punishable under S. 188. 1922 N. 209. 

10. Sanction. 

Cognizance of a case cannot be taken except in accordance with S. 195, Cr. P. C. and 
under S. 487, Cr. P. C., the Magisfate whose order is disobeyed is not compe* 
tent to try the case. 51 I. C. 845, 20 C. W, N. 981, 4 C. W, N. 226. 

DISORDERLY HOUSE. Sec Public Nuisance— 12. 

DISPERSING UNLAWFUL ASSEMBLY. S. 127 to S. 132. Cr. P. C. 

1. Order of—. Ss. 127—132, Cr. P. C. 

]. An order directing the dispersal of an assembly passed by a Deputy Commissioner 
of Police IS an order by a lawful authority. 7 B. 42. 

2. .\n assembly may be for lawful purpose, c. S., Religious procession, but it_may 
such opposition as to be likely to cause a breach of the peace. If so, it may be 
called upon to disperse. 22 P. R. 1857 Cr, 7 B. 42. 

3. Police Officer m charge of Patrol boat has no power to disperse unlawful .assembly. 
50 C. 318 (323). 

4. Where Constables pleaded th.at they acted under the orders of their superior officers 
in dispersing an assembly, prosecution c.annot be continued except with the s.inction 
of the Governor-General. 62 1. C. 878=22 Cr. L. J. 606. 

5. Want of sanction under S. 132 is not curable, 31 M. 80. 

6. I’olice IS not final .authority to judge character of assembly. 1933 N. 277, 7 B. 4_. 

7. Procession with music on public road is not unauthorized. 1933 N. 277=34 
Cr. L, J. 705. 

2. Refusal to disperse. Unlawful assemblj— 16. 

3. Use of fire arms. S. 12S, Cr. P. C. 

An off-cer in eV.atgc of Patrol beat, whose poivers are not hi^er thfn those of an officer 
tn charge cf an outpost, cannot use fire arms under b. 125. 

DISPOSAL OF PROPERTY. Ss. 516-.^, 517. 513, 520, Cr. P. C. 

1. Applicability of S. 517, Cr. P, C. 

1. i?. 317 c---t arr'y to »h:=fc has passed out of Ike fcacdj of the Court. 
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It does not contemplate double restoration. 1923 P. 84=65 I. C. 494. 

2. When a property is produced in Court as sample, it is deemed to have been pro- 
duced m Court and the Magistrate can make an order under S. 517. 2 Weir 670. 

3. Accused gave false inlormation that his jewels avere stolen and was convicted under 

S. 182, I. P. C. Order for confiscation of jewels is illegal as they were neither pro- 
duced before the Court nor was there any ofTence committed with regard to them. 
9 C. W. N. 597=2 Cr. L. J. 273. 

4. The Magistrate can dispose of property stolen in British India, which u-as seized by 
Police in foreign territorj'. 20 P. R. 1878 Cr. 

5. An order directing the keys of a house to be made over to the complainant amounts 
to delivery of possession under S. 517. 1931 L. 527=32 Cr. L. J. 847. 

6. S. 517 does not apply to property not produced before the Court. Where the accused 
was convicted of criminal breach of trust with respect to ta-o Government Promis- 
sory Notes the Court cannot direct the restoration of renewed notes issued in lieu of 
the old at the instance of third parly. 1932 O. 218 = 33 Cr. L. J. 569. 

7. Any property or document used for the commission of offence is not to be returned 
to convicted accused. 1934 A. 207=151 I. C. 735- 

2. By Appellate or Revisional Court. S. 520, Cr. P. C. 

1. An order restoring a child to the parents cannot be passed under S. 520. 1926 L. 487 

= 94 l.C. 142=27 Cr. L.J. 574. 

2. An application under S. 520 is not an appeal. 50 M. 916=1927 M. 797. 

3. Under S. 423 (1) (rt) and 520 an appellate Court can pass an order disposing of pro- 
perty, although trial Court omitted to do so. 10 L. 187=1928 L. 567, 

4. Even if no appeal has been preferred from a conviction by a subordinate Court, the 
District Magistrate as a Court of Revision can pass an order under S. 520. 1 R, 
199=74 I. C. 1050*1923 R. 227. 

5. The orders under Ss. 517, 519 are appealable, although there may not be an appeal 
from the order of conviction or acquittal. 3 C. 379, 9 M. 448. 

6. A first class Magistrate after acquitting the accused, restored the stolen property to 
him. Sessions Judge has no jurisdiction to act under S. 520, as he is not a Court 
of appeal in this case for appeal against acquittal lies to the High Court. 42 B. 
664. 46 A. 623,47 M. L. J. 481, Con/. 6 R. 259*111 I. C. 878. 

7. If the appeal in the main case lies to Sub-Divisional Officer, that officer and not the 
District Magistrate c.in pass order under S. 520. 46 M. 162. See 42 B. 664. 

8. No period of limitation is prescribed for an application under S. 520, Cr. P. C. 4 L. 
49 (51)=1924 L. 75=73 1. C. 937=24 Cr. L. J. 713. 

9. When the order of Lower Court IS set aside b> Sessions Judge under S. 520, the 
order of Sessions Court is not appe.alable but High Court can revise it. 189S A. W. 
N. 40, 2 Weir 669. 

10. If Additional District Magistrate IS invested nith powers of Revision under S. 10 
(2). Cr. P. Ct he i«i competent to make an\ order regarding disjxyal of property. 
1930 M. 769 = 120 1. C. 594 = 31 Cr. L. J.' 10^5=1930 Cr. C. 895. 

11. If the propertj alleged to be stolen in a dacoitj is not proved to belong to com- 
plainant. It should be restored to the person producing it, 1924 L. 558 = 85 
I. C. 273. 

12. A Sessions Judge cannot interfere with the order passed bv a Sub- Divisional Magis- 
trate on nppe.-il under S. 520. 1924 M. 899=25 Cr. L. J. 1247. 

13. A trying Magistrate or Court of appeal can pass an order subsequent to passing a 
judgment convicting or acquitting the accused. 1925 R. 153 = 65 1. C. 358. 

14. Sessions Judge IS not a Court of revision within the meaning of S. 520. 1936 

C. 185 = 37 Cr. L.J. 541, 1935 P.C 35=57 A. 155 and 55 B. 369=1932 B, 
534 Rel. on. 

, 15. “Court of appeal” means Court to which appeals ordinarily he. 1935 C. 185 = 37 
Cr. L, J. 541, 3 C. 379 ; 1929 K. 97 ; 9 M. 44S and 1932 B. 534 = 55 B.359 Ref. 
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16, Scssiois JtH,7c cm p.\s9 tiny orHcr tvith rc^.ird to the propcfty. He need not refer 
matter to High Court. 1932 H. 534, 1929 K. 97 Ton. 42 B. 651 overruled. 35 

n. 253 ; 9 M, 448 ; 2 A. 276 ; 3 C. 379; 46 A. 623 ; 1923 U. 227 and 1923 R. 
240 Ref. 


3. CasK at^d eurrertcy notes. 

1. Cash is not strictly speaking properly except in so far ns it is capaWc of beiag 
possessed and identified in specie. Coins which have p.assed on to the public, be 
treated in the same way as stolen coins actually remaining in the possession of 
thieves. The pnncip.al of mivnr/ c«ip/or never applies to currency coin, 1925 S. 
17-89 I.C. 25g«26 Cr. L. J. 1315. 

2. Genuine nates from which counterfeit notes .arc supposed to be forged, cannot b< 
confiscated. 53 Bom. 34!« 1929 Bom. 123=30 Cr. L. J. 5SS. 

3. Where the stolen currency note w.as c.asbcd in the Treasury, Held ; currency note 
is money and ownership passes by mere delivery, .and the original owner cannot 
claim the amount as against treasury*. 19 C. 52, 

4. If the stolen note was cashed by a shop-keeper, it should be returned to him. 49 
Bom. 186. Sco 3 C. 379. 

5. Babashahi coin is not current coin and U should be returned to the complainant 

from whom it was stolen. 25 Bom. 70Z 

6. In view of Explanation to S. 517, the objection that the coins directed to be returned 
are not the identical coins cannot be sustained. 4 S. L. R, 255. 

7. If the thief sold the stolen gold ornaments the money c.annot be confisc.'ited or 
ordered to be given to compkainant. 20 Bom. L. R. 604. 

8. Property in currency notes passes by mere delivery and in the Interest of 

and the security of human dealing, nothing short of fraud in taking it, will enfit® 
an exception upon the rule. 7 M. H. C. R. 233. 

9. The property in stolen cash or Bills or notes, which circulate as cash, is ‘"*®*^*?gp* 
from possession ordinarily. It remains in the person from whom they are tak 

1 N. W. P. H. C. R. 298. 


4. Confiscation and destruction. 

1 Genuine notes from w’hich counterfeit notes are forged cannot be confiscated. 53 
Bom. 344«1929 B. 128=31 B. L. R. 148. 

2. Where currency notes were found on the person of a man *^^*^r*C 

opium into British India, they should not be confiscated. 1924 A. olo=® 
103-25 Cr, L. J. 615. 

3. If accused is convicted under S. Z+1. I. P. a. the Jf35istr.He d«truction 

of the counterfeit coin found in possession of accused. 2 Weir 659. l . .he 

4. Accused was convicted of taking bribe aifd the money was deposited m Court > 
complainant, the Magistrate can order a portion of it to be confiscated and the « 
to be paid to the complainant. 9 P. R. 1873 Cr, 

5 A Press in which a seditious matter has been published cannot be confiscate • 

C. 986, 37 P. W. R. 1907 Cr. 

6 Money found m the waistcoat of accused convicted of gambling cannot be con sea 
ed. 41 M. 644. 

7 A boat used for committing theft or escaping fcom pursuit cannot be con 

8 C. W. N. 887, .„,„ensa- 

8. Pony and cart of accused convicted of rash driving cannot be sold to pay c 
tion to the complainant. 9 P. L. R. 1904. 

9. Government cannot claim the sale P*^®**^® ®J “j SS. « 

a person entitled to possession of the same. 1934 Iv. .i-fz-at v-i. 

Bom. L* R. 768 Foil. 


5. 


Doubtful title — - 

3, . If the title to the seized property is doubtful, it 


should be returned to the person 
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from whom it was seized. 50 M. 916, 1923 R. 248 = 25 Cr. L. J. 66G, 16 Cr. L. J. 
207 = 1915 n. 295. 

2. Where there is doubt as to ownership of propertrt it should be kept in Malikhana, 
subject to the decisions of Civil Court, 1924 C. 1040. 

3. If the property alleged to be stolen IS not proved to belong to the comphinant, it 
should be restored to the person who produced it .and the comp'ainant should he 
referred to Civil Court. 1924 L. 538=86 I. C. 273 = 6 L, L. J. 213. 

6. Inquiry to be held before — , 

1. Magistrate should hold enquire before he c.an make an order for the disposal of 
property which has been seized or produced before him. 1923 R. 243 = 25 Cr 
L. J. 666. 

2. A purchaser has got a riglit to be heard. 19’4 A. 139 = 24 Cr. L. J. 804. 

7. Limitation for application for — 

No period of Imutatioa is prescribed for an application for restor.ation of properta imier 
?. 517. It can be male within .a reasonable time, 4I..4Q = l024 L 75. 

8. Notice to other party. 

An order regarding stolen propertv should not ly? made w ithn-it civing notice of hearm t 
to the other side 136 I. C 735. 17 Cr L J. 2‘>*. 1924 \ 139 -24 Cr L. J. 801.* 

9. Pending trial. S 516 \ , Cr P. C 
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ditecltho panics to Civil Court. \W C. 451 <^35 Cr, h.}. 836«]49 J, C.35. 

9. Court can or.lcf thr nmn.- rtutv.thul of pra,-»;ftv ,f the property h-M become tV 
capablo oi protUiction nml reatomtion to tbr other partv. 1934 C.454^35 Cr. L. j. 
8S6, 48 C. 522 Kcl. on. 

11. Rcfwnce re^ar^ln;?— . S. 51.S, Cr. I*. C. 

An ortler timlcr S. 518 ttM< ptsss*! in 1873 nnj the neoused u-as coarkted hr 
tUsolwyinif the same in 193), IlcW. that conviction could not be sustained, as 

S. 517 had a temporary operation. 59 1. C. 34. 

12. Restoration, 

1. If no offence is proved to have (icen committed in respect of property prodcccd 
before the Court anti the accused is acquitted, it should 1« restored to the person 
from whom it was last taken. 22 IlOfn.844, 10 Horn. 197, 17 Bom. 248, 14 C. 834. 
9 M. 448, 1897 A. W. K. 26, 2 Weir 4*, 69. 1932 >t, 495. 1931 M, 17. 

2. If a case of theft fails, because the dishonest intention i.s not proved, the property 
can be restored to the complainant. 16 M. L. J. 4. 

3. A Magistrate discharging an accused cannot restore propertv to him, if he disclaims 
it, 37 P. W. R.1913 Cr. 

4. If there is n fcourr /tde dispute abaui the property it should be retained till 
the decision of the Cit'd Court or .agreement of parties. 16 Bom. L. 95h 
16 Cr. L, ]. 104. 

5. If the property belongs partly to accused and ’p-irtly to another, it can be given to 
them on tfieir joint receipt. 34 Rf. 94. 

6. An elephant aas seized by Police from the accused on n charge of abetment d 
tlieft, who tvas acquitted on his cliiming to be tlie purchaser of cerhiin 

the animal. Held, the animal should be restored to him. 54 C. 283 “1927 Cal. 53* 
«162 I. C. 482. 1926 Cal. 1048=^95 I. C. 933. 

7. During the pendency of a case, the key of the house was given by Court 
to the complainant. The accused after his acquittal applied for the 

the key. Held, no order cotdd be p,assed under S. 517. 1930 A. 35*1^ 
197“31 Cr. L. J. 0. 

8. Accused was found utilizing the embezzled money to pay off his creditors. The 
Police traced a creditor who handed over the amount to the Police. Held, t« 
money could be paid to the comphm.ant. 1926 A. 47“26 Cr. L. J. 1232. 

9. Accused having hypothecated certain property to the complainant as 

a loan, removed it from his possession and sold it. He was con%’icted ‘-pA 
The property should be returned to the complainant. 1923 C. 59S— 72 I- t." ' 

= 24 Cr. L. J. 238. 

10. Where a motor bus was sold under a hire-purchase system and .hirer having defa^t 
ed, the owner prosecuted him for theft but the charge was 

bus should be restored to the hirer from whom it was seized. 132 I. C. 902- 
Cr. L. J, 983 = 1931 Cal. 455=35 C. W. N. 198. 

11. If accused is acquitted of theft, property should be returned to him and 
advisable for the Crimmal Court. to launch into questions of possession. 193 i 
17=59 M. L, J, 901=129 I. C. 458=32 Cr. L. J. 355. 

12. Where a motor car was sold under hire-purchase system and the hirer haring 
defaulted, the owner prosecuted hint for theft but charge was not proved an 
appeared that it was to evade a ci^l suit. Held, that the car should he return 
to the hirer. 35 C. W. N. 193= 1931 C. 455=32 Cr. L. J. 953, 

1 3. The property should be restored especially when there is no finding in the case that 
it belongs to some one else. 3 M. L. T. 334, 

14. Articles used for the commission of offence are not to be returned to convicted 
accused. 1934 A. 207= 151 I, C, 735. 

15. If the party h.is been ordered fo restore property and he has already converted it 
to his own use. Court can order the production of money-equivalent of sue 
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property as may be incapable of prodaction. 193+ C. 454 = 35 Cr. L. J. 886^149 

I. C. 36, 48 C. 522 Rel. on. 

13. Scope. / 

1. Order regarding custody of children cannot be passed under S. 517. 1 Weir 348. 

2. Order as to remoral of nail js illegal under S. 517. 1900 A. W. N. 81. 

3. Detention of property n-hen no offence has been proved is illegal. 22 B. 844. 

4. Order demanding security for the production of property when required is illegal 
under S. 517. 7 C. W. N. 522. Sec 2 Weir 668. 

5. S. 517 applies to mcrcable property only. 36 C. 44, 59 I. C. 414. 

14. Seized by police. S. 523, Cr. P. C. 

1. If the Police seize property from a person who is not shown to have committed 
offence. Magistrate should hold such person as being entitled to property. The 
remedy of the other party claiming it is bj* way of civil suit. The burden of 
proof IS on him to prove title 1936 B 171=60 3, 183, 1933 M. 434 — 56 M. 65+ 
and 54 C. 233= 1927 C. 532 Rel. on. 

2. If the property seized by Police has not been produced in Court, an order of its 
disposal can be made under S. 523 and not under S. 517, 1925 S. 316. 

3. Seizure hy Police means under Ss. 51, 54, 164, 165 or 550 and not by virtue of 
warrant issued by a Magistrate under S. 96 or so. 17 B. 7+8, 26 B, 552. 

4. If the Police Officer retains a piece of gold found in search and fails to report his 
possession, he is guilty under S. 217, I. P. C. 16 Cr. L. J. 433. 

5. Magistrate cannot vary the order if once p.assed. 4 Bom. L. R. 12. 

6. Magistrate's order may be challenged by a civil suit. 9 3.131,40 3.200. 

7. Limitation of sia months does not apply to the original possessor of the property. 
1925 S. 316, 22 C. 761, 

8. Magistrate can make an order without independent inquiry and on Police report 

cr papfrs bcfcre him. 4 L. 38, J2 Cr. L. J. 108, 1920 L. B. 36. Cont. 17 B. 748, 

5 I. C. 972. 

9. Where certain currency notes arc found in the course of gambling and in the trial 
they are not traced to the otvnership of .any person, Magistrate can treat them as 
ownerless and deal nith them .as such 16 Cr. L. J. 254. 

10. Where the onner vias unable to show that property was legally acquired by him, 
it cannot be forfeited if there is no other cLaimant. 16 Cr. L. J. 207. 

15. Third parties’ claim — Dona fiic purchaser. — 

1. A purchaser of commodity has a right to be heard. In case of question of bona fide 
title, the complainant should be left loins remed> in Ci\il Court. 1924 A. 189 = 
74 I. C. 708 = 24 Cr. L. J. 604, 24 Cr. L. J. 2iS. 

2. Accused after having hypothecated certain propertj to the complitnant as security 
for loan, removed it from his possession .and sold it to the petitioner. T%ho chimed it 
.as purchaser in good faith. Held, it should be returned to the complainant. 1923 
C. 598 = 71 I. C. 702=24 Cr. L. J. 2iS. 

3. Certain jewels a\ ere given to the accused to sell. He instead of selling gave them 
to another person nho pledged them to a third person Held, the jewels should l>e 
restored to the pledgee. 23 Cr. L. J. 216. 3 Bur. L. T. I II, 4 L. B. R. 25. 

4. If the plelgee is not a bor a fide pledger and knew that pledger had no authority to 
pledpe, the articles should be delivered ta the owner. 1 R. 179= 19-3 R. 227 = 74 
I. C, 1050 = 24 Cr. L. J. S5S. 

5. .\ goldsmith was given a diamond and gold to make a comb for the comphi.aant. 
He pledged it with a merchant who did not know that it belonged to the 
compLunant. Held that the articles should be delivered to the complainant, 2 
Bur. L.J.152. 

6. Accused was ctiliring the embezzled icosej to pay off fcis creditors. The Police 
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direct the parties to Ciril Court. 1934 C. 454-35 Cr. L. J. 886=149 I. C. 3S. 

9. Court can order the mono/ e^iuivalent of property if the property has become hi' 
capable of production and restoration to the other party. 1934 C. 454=35 Cr. L, J. 
886, 48 C. 522 Rel. on. 

1 1 . Reference regarding — . S. 518, Cr. P. C. 

An order under S. 518 was passed in 1873 and the accused urns convicted for 
disobeying the same in 19^. Held, that conviction could not be sustained, as 

S. 517 had a temporarj’ operation. 59 1. C. 34. 

12. Restoration. 

1. If no offence is proved to have been committed in respect of property produced 
before the Court and the accused is acquitted, it should be restored to the person 
from whom it was last taken. 22 Bora. 844, 10 Bom. 197, 17 Bom. 248, 14 C. 83h 
9 M. 448, 1897 A. W. N. 26, 2 Weir 669, 1932 M. 495, 1931 M. 17. 

2. If a case of theft fails, because the dishonest intention is not proved, the property 
can be restored to the complainant. 16 M. L, J. 4. 

3. A Magistrate discharging an accused cannot restore property to him, if he disclaims 
it. 37 P. W. R. 1913 Cr. 

4. If there is a bova fide dispute about the property it should be retained till 

the decision of the Civil Court or agreement of parties. 16 Bom. I-. 951, 

16 Cr. L. J. 104. 

5. If the property belongs prtly to accused and ’partly to another, it can be given to 
them on their joint receipt. 34 M. 94. 

6. An elephant was seized by Police from the accused on a charge of abetment of 
theft, who was acquitted on his claiming to be the purchaser of c®ftain shares 
the animal. Held, the amma! should be restored to him. 54 C. 283*“ 1927 Cal. o 
«102 I. C. 482. 1926 Cal. 1048=95 I. C. 933. 

7. During the pendency of a case, the key of the house was given by Court 
to the complainant. The accused after his acquittal applied for the 

the key'. Held, no order could be passed under S. 517. 1930 A, 35=1201. 

197 « 31 Cr. L.J. 6. 

8. Accused was found utilizing the embezzled money to payoff his creditors- The 
Police traced a creditor who handed over the amount to the 

money could be yjaid to the complainant. 2926 A. 47*=26 Cr. L. J. 1232. 

9. Accused having hypothecated certain property to the complainant as 

a loan, removed it from his possession and sold it. He was convicted or 
The property should be returned to the complainant. 1923 C. 598— 7li. • 

= 24 Cr. L.J. 238. 

10. Where a motor bus was sold under a hire-purchase system and .hirer haring e au 
ed, the owner prosecuted him for theft but the charge was 

bus should be restored to the hirer from whom it was seized. 132 I. C. . - 
Cr. L.J. 983=1931 Cal. 455=35 C. W. N. 198, 

11. If accused is acquitted of theft, property should be returned to him and 
advisable for the Criminal Court to launch into questions of possession. 

17=59 M. L.J. 901 = 129 LC.458=32Cr. L.J. 355. 

12. Where a motor car vais sold under hire-purchase system and the 
defaulted, the owner prosecuted him for theft but charge was not prove . < 
appeared that it was to evade a civil suit. Held, that the car should he 

to the hirer. 35 C. W, N, 198=1931 C, 455=32 Cr. L, J. 983. 

13. The property should Iw restored especially when there »s no finding mthec3«tb.at 
it belongs to some one else. 3 31. L. T. 334. 

14. Articles used for the commission of offence are not to be returned to convicted 

accused. 1934 A. 207= 151 I, C. 735, 

15. If the party h-i* been ordered to restore property and he has already 

to his own use. Court can order the production of money-equivalent Cl 
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rropcrtv n*: may l-c incapaVilc of production. 1934 C. 454 = 35 Cr. L. J. 886=149 

I. C. 36, 4S C. 522 Kcl. on. 

13. Scope. ' 

1. Order regarding custodj of children cannot be passed under S. 517. 1 Weir 348. 

2. Order as to renioral of Mall is illegal under S. 517. 1900 A. W. N. 81. 

3. Detention of property nhen no offence has been proved is illegal. 22 B. 844. 

4. Order demanding securitv for the production of property nhen required is illegal 
under S. 517. 7 C. \V. K. 522. Sec 2 Weir 668. 

5. S. 517 applies to n'Oveable property only. 36 C. 44, 59 I. C, 414. 

14. Seized by police. S. 523, Cr. P. C. 

1. If the Police seize property fr.am a person n ho is not shown to have committed 
ofTence, Magistrate should hold such person as being entitled to property. The 
remedy of the other pJ'ftj claiming it is by way of civil suit. The burden of 
proof is on him to prove title. 1936 B. 171 = 60 B. 183, 1933 M. 434 = 56 M. 654 
and 54 C. 283= 1927 C. 532 Rel. on. 

2. If the property seized hv Police has not been produced in Court, an order of its 
disposal can be made under S. 523 and not under S. 517, 1923 S. 316. 

3. Seizure by Police means under Ss. 51, 54, 164, 165 or 550 and not by virtue of 
warrant issued by a Magistrate under S. 96 or so. 17 B. 748, 26 B. 552. 

4. If the Police Ofiicer retains a piece of gold found in search and fails to report his 
possession, he is guilty under S. 217, I. P. C. 16 Cr. L. J. 453. 

5. Magistrate cannot vary the order if once passed. 4 Bom. L. R. 12. 

6. Magistrate’s order may be challenged by a civil suit. 9 B. 131, 40 B. 200. 

7. Limitation of six months does not apply to the original possessor of the property. 
1925 S. 316, 22 C. 761. 

8. Magistr.'ite can rrakean order without independent inquiry and on Police report 

or papers before him. 4 L. 38, 12 Cr. L. J. 108, 1920 L. B. 36. Cont. 17 B. 748, 
5 I. C. 972. 

9. Where certain currencj notes are found in the course of gambling and in the trial 
they are not traced to the ownership of any person, Magistrate can tre.at them as 
ownerless and deal with them as such 16 Cr. L, J. 254. 

10. Where the owner u as unable to show that property w.as legally acquired by him, 
It cannot be forfeited if there is no other claim.ant. 16 Cr. L. J. 207. 

15. Third parties’ claim — Bona fide purchaser.— 

1. A purchaser of commodity has a right to be heard. In case of question of 6onti fide 
title, the complainant should be left to his remedy m Civil Court. 1924 A. 189 = 
74 I. C. 708 = 24 Cr. L. J. 804, 24 Cr. L, J. 238. 

2. Accused after having hjpothecated certain property to the complainant as security 
for loan, removed it from his possession and sold it to the petitioner, who claimed it 
as purchaser in good faith. Held, it should be returned to the complainant. 1923 
C. 598 = 71 I. C. 702=24 Cr. L. J. 238. 

3. Certain jewels were given to the accused to sell. He instead of selling gave them 
to another person who pledged them to a third person. Held, the jewels should be 
restored to the pledges. 23 Cr. L. ]. 216, 3 Bur. L. T. 1 ll, 4 L. B. R. 25. 

4. If the pledgee is not a bona fide pledger and knew that pledger had no authority to 
pledge, the articles should be delivered to the owner. 1 R. 199= 19.:3 R. 227 = 74 
I. C. 1050 = 24 Cr. L. J. 858. 

5. A goldsmith was given a diamond and gold to make a comb for the complainant. 
He pledged it with a merchant who did not know that it belonged to the 
complainant. Held that the articles should be delivered to the complainant. 2 
Bur. L.J.152. 

6. Accused was utilizing the embezzled money to pay ofT his creditors. The Police 
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tnc«! onrnflhc5rp,,v„«nln(,m!lhrctt,)il^ ,),e 10 Po!«, 

HcW, he paid to the comphJnint, I92^» A. 47-85 I. C. 815=’:^ 

cr. i,. J. 1232*” 23 A. I„ J, SS9, 


7. Wlicto ihc piopctly totminc ll>c siiHrcl millrr of tlioFt i» r.iii,l!v pWori, tU 
Colut cnnnoj »h<turb iw)«e«?{on pf (|,e p.^wnce. 12 L. 501-= 1931 L. 5>j==J32 
I. C. Cr. h. j. 9/i0e»32 P. I.. U. * 24 , 

S. Ccrla.n K''-rfs ^rrr pH-fn Ion Prolcrr fnr Itr «o!.l Ih'm .•ir.<l mi'rappraprnltd 

thr iiiMicv. He-),), iKn jcnrie f!,ou)il l e rcturnci) in l),c purchaser, hecause oSeace 
naa not comimltnl iviDi rrcanl to jcK'd! Iitit (he tale proeenJs. •) liur, I,. T, 170, 

16 . Time for or^cr. 


1. Court c.in pas^ Qr<lcr under S. 517 ni the time of n.i^^irur iucfcrntcnl or aftenrards. 
1926 U 9-S9 1. C, 973-26 Cr. L. j. 1453. 85 1. C. 35S. 

Sf the appelJfttc Court oniiK to p.i<^ nn order under S. 520, the successor can pass 
the same nfterrsardc. 1922 M. 329“7J I. C. 511-24 Cr. L. J. 159, 65 I. C. 333. 

17. Revmon, 


The order under S. 517 ts discretionary* hut discretion is open to correction by the Hiyb 
Court ndtere it has been cuercise-l in violation o( judicial principles. 40 B. 185. 

18. Sale of pcrishftble properly. S. 525, Cr. P. C. 


A third class Magistrate cannot order sale. 23 II. 494. 

19. When no claimant within six months. S. 524, Cr. P. C. 

1, The person in whose possession property was found can prove bis title after sis 
months. 22 C. 761. 


2> Magistrate is bound to summon v.'itne<s cited by claimant, 18 VV, U. 5. 

3. Person found in possession of property must he presumed under S. IlOj Eiidenc® 
Act to be its owner, though he fails to prove his right. 1925 S. 3io* 
36 Cr. L. J. 207. 

4. A suit for the recovery of such property is competent. 1920 P. 182. 

5. A third class Magistrate cannot order s.ale under S. 524. 23 B. 494. 

DISPOSSESSION FROM IMMOVEABLE PROPERTY AND RESTORATION- 

S. 522, Cr. P. C. See Restoration of immoveable property — 3. 

1. Appeal and Revision. 

1, An order under S. 522 is subject to appeal and Revision by the High Court. 29 
C. 724 . 36 C. 44, 

An appellate Court has no power to pass an order under S. 522 if the trial Court 
had made no order at all. 1924 A, 212=46 A. 92, 39 C. 1050, 48 I. C. 510. - 
A Court of appeal or Revision cannot compel the trial Court t® pass an order 


2 . 


3. 


45 A. 533=1924 A. 183, 


S. 522, where the latter has declined to do so. 

3050. 14 P. R. 1919 Cr. 

4. High Court on reference cannot interfere. 1932 C. 210—33 Ct, L. J. 191. 

5. If the property is dealt with iwder Ss. i!7-5J8-5J9. any Coort of appeal or revision 
can make substantive order about that property. 56 B. 369 1932 B. 534. 

Conviclion set aside. 

1 If the eonviotioo is set aside, the order under S. 522 resultins therefrom most also 
bo set aside. Once it has been held that no offence h.-is been commllteO, « 
consequence arising from the commission of the offence , j j 

He 1923 L. , 5=72 I. C. 957=2+ Cr. L. L -193, 66 I, C. 324=1922 0,H+,li» 
I. C. 392=30 Cr, L. }. 902, S P. R. 1895 Cr. 

To justify an order under S, 522 it is necess.ary that all the accused rtonld be con- 
victed. 31 C. 691, 23 B. 494, 1931 B. 77=55 B. 155=32 Cr. L. ]. 275. 

3. Criminal force. 

1. It accused succeed in taking possession of the house by means of *p ^4%® 

threatening to use force to the complainant their act comes under b. 5C4 . t *-• 


2 . 
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2. In llic of t\nv finding that cnniin.il force was used by nn accused person, 

an order under S. 522 IS illegal. 1927 L. 792=104 1. C. 435 = 23 Cr. L. J. 819, 
27 C. 174, 16 P. U. 1919 Cr.. 26 M. 49. 25 A. 341 Pel. on. 

3. If the complainant i\as driven ofT his lands by the accused rushing towards him i\ith 
sticks and using threats, the crinuna! force is proved. 45 A. 25 = 1923 A. 333. 

4. Where the act of trespass on immor.able properly was not attended by criminal force 
or criminal intimidation, S. 522 docs not anplv. 1927 L. 833 = 100 I. C. 544 = 28 
Cr. L. J. 320=23 P L. H. 233. 1927 L. 830=105 1. C. 676=23 Cr. L.J. 964, 
75 I. C. 730, 25 A. 341, 27 C. 174. 16 P. R. 1919, 12 P. R. 1906. 

5. Where use of criminal force is w.ntmg, the Court should restore the parties to the 
position in which they v,ere before possession was ssronglv given by Court. 1922 
M. 188=68 I. C. 33 = 23 Cr. L.J. 502. 

6. The woros “attended by Criminal force*’ do not mean an offence of which criminal 

force IS an ingredient. 26 M. 49, 31 C. 691 Com/. 25 C. 434, 23 W. R. 54, 

7. Force means force used to a person and not to property. Accused dispossessed the 

complainant of his garden hy breaking open padlock of the Gate and no force was 
used to an> person, the case does not fall under S. 522. 15 Cr. L. J, 175. 

S. If accused committed noting and used force to complainant's fencing. Held, S. 522 
did not apply. IS C. W. N'. 1150=15 Cr. L. J. 720. 

9. Accused were convicted under S. 447, I. P. C. for continuing to cultivate the lands 
from which they were ejected but there w.as nothing to show that criminal force 
was used. Held, S. 522, did not .apply. 21 A. L. J. 593. 

10. T.aking advantage of temporary absence of the owner from the house, the wife who 
had deserted him along with others broke open the lock and entered it and vihen the 
husband returned, he was driven out bv force. Held, an order restoring possession 
IS a proper order. 1923 M, 237 (2)=72 I. C. 892= 24 Cr. L. J. 476. 

11. If there IS no finding that criminal force Ti-as used, the Magistrate has no jurisdic- 
tion to make an order of restoration under S. 522. Cr. P. C. 1935 L. 477 = 157 I. 
C. 471 = 37 P. L. R. 176, 5 P. R. 1895 Cr. and 26 M. 49 Rel. on. 1934 0. 185 (1) 
= 35 Cr. L. J. 788, 1934 0. 199. 

12. If possession was taken in the absence of complainant It is “without force or show 
of force” and no order under S. 5i2 can be proved. 1934 L. 454, 1927 L. 830 Rel. 
on. 93 I. C. 893 Dist. 

[. Dispossession. 

1. Where there is no evidence of dispossession an order under S. 522 is bad. 38 P. 
W. R, 1917 Cr., 2 Weir 674. 

2. Where it is found that neither party is in actual possession, no order under S. 522 

can be made. 2 Weir 675. ' 

3. Where a person got possession through Civil Court and was forcibly dispossessed, 

Criminal Court should restore possession to him under S. 522, 1933 N. 36 = 

34 Cr. L. J. 145, , 

). Ex-parte order. 

An order for restoring property under S. 522 cannot be passed ex-Pnrte, 23 C- W. N. 
862, 1932 L. 17=135 I. C. 206 = 33 Cr. L.J. 123, 

>. Nature of order. 

1. An order under S. 522 is passed not against any person but in favour of the person 
dispossessed. 62 I. C. 591. 

2. Order under S. 522 binds only the parties and not the third parties. 1925 M. 
799 = 86 I. C. 744. 

1. Third party’s interest — Notice—*. 

1. A third person who was not a party may be dispossessed if complainant was dis- 
possessed by force. 32 Bom. L. R. 1496, 5 C. \V. N. 374, 55 B. 155. 

2. Though in case of an order under S. 522, a notice may be proper, yet it is not 
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taced one of these poyments nnd the creditor handed over the amonnl to Police. 
Held, the money should be paid to the complainant. 1926 A. 47“88 I, C. 848=26 
Cr. L. J. 1232=23 A. L. J. 889. 


7. Where the property forming the subject matter of theft is validly pledged, tbe 
Court cannot disturb possession of tbe pawnee. 12 L. 304= 1931 L. 526=132 
I. C. 835=32 Cr. L.J. 960=32 P. L. R. 724. 


8. Certam jewels were given to a broker for sale. He sold them and misappropriated 
the money. Held, that jewels should be returned to tbe purchaser, because offence 
was not committed with regard to jewels but the sale proceeds. 4 Bur. L. T. 170. 
16. Time for order. 

1, Court can pass order under S. 517 at the time of passing judgment or afterwards. 
1926 L. 9 = 89 I. C. 973=26 Cr. L. J. 1453, 85 1. C. 358. 


2. If the appellate Court omits to pass an order under S. 520, the successor can pass 
the same afterwards. 1922 M. 329=71 I. C. 511 =24 Cr. L. J. 159, 85 I. C. 338. 
17. Revision. 


The order under S. 517 is discretionary but discretion is open to correction by the High 
Court where it has been exercised in violation of judicial principles. 40 B. 186. 

18. Sale of perishable property. S. 525, Cr. P. C. 

A third class Magistrate cannot order sale. 23 B. 494. 

19. When no claimant within six months. S. 524, Cr. P. C. 

1. The person in whose possession property was found can prove his title after si'r 
months. 22 C. 761. 

2. Magistrate is bound to summon witness cited by claimant, 18 \V. R. 5. 

3. Person found m possession of property must be presumed under S. 

Act to be its owner, though he fails to prove his right. 1925 S. 316. 
16 Cr. L. J. 207. 

4. A suit for the recovery of such property is competent. 1920 P. 282. 


5. A third class Magistrate cannot order sale under S. 524. 23 B. 494. 
DISPOSSESSION FROM IMMOVEABLE PROPERTY AND RESTORATION. 

S. 522, Cr. P. C. See Restoration of immoveable propertj — 3. 

1. Appeal and Revision. 

1. An order under S. 522 is subject to appeal and Revision by the High Court. 29 
C. 724, 36 C. 44. 

2. An appellate Court has no power to pass an order under S. 522 if the tnal Court 
had made no order at .all. 1924 A. 212=46 A. 92, 39 C. 1050, 48 I. C. 5iU. • 

3. A Court of appeal or Revision cannot compel tbe trial Court to pass an order onder 
S. 522, where the latter has declined to do so. 45 A. 533=1924 A. 

3050, 14 P. R. 1919 Cr. 

4. High Court on reference cannot interfere. 1932 L. 210=33 Cr. L. J. 191- 

5. If the property ts dealt with ooder Ss. 517-518-519. any Court of appeal or revtsiM 
can make substantive order about that property. 56 B. 369= 1932 a. 


2. Conviction set aside. 

1, U the conviction Is set aside, tbe order under S. 522 resalting therefrom must a 
be set aside. Once it has been held th.at no offence has been 
consequence aririnp from the commission of the offence ^“^t automaUc.al > 
lie. 1923 L. .5=72 1. C. 957= 24 Cr. L. J, 493, 66 I. C. 324= 1922 O. .44. no 
1. C. 392= 30 Cr. L. J. 902, 5 P. R. 1895 Cr. 

To justify an order under S. 522 it is necess.ar 5 ' that all the accused ^onld be con- 
dieted. 31 C. 691, 23 B. 494. J93J B. 77=55 B, 155 = 32Cr. L. J. 275. 


3. Cfifrinal force. . • i 53 

1. If a-cuvd succeed In taking ros«ss>onof the house by means of 

threatening to «?c force to tbe complainant their act comes under b. 3-— 
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2. In the nbsence of any finding that criminal force was used bv an accused person, 
an order under S. 522 is illegal. 1927 L. 792=104 I, C. 435 = 28 Cr. L. J. 819, 
27 C. 174, 16 P. R. 1919 Cr., 26 M. 49, 25 A. 341 Rel. on. 

3. If the complainant was driven off his lands by the accused rushing towards him with 
sticks and using threats, the criminal force is proved. 45 A. 25 = 1923 A. 333. 

4. Where the act of trespass on immovable property was not attended by criminal force 
or criminal intimidation, S. 522 does not anplv. 1927 L. 833 = 100 I. C. 544 = 28 
Cr. L. J. 320=28 P. L. R. 238, 1927 L. 830=105 I. C, 676=23 Cr. L. J. 964, 
75 I. C. 730, 25 A. 341, 27 C. 174, 16 P. R. 1919, 12 P. R. 1906. 

5. Where use of criminal force is wanting, the Court should restore the parties to the 
position in which they were before possession was wronglv given by Court. 1922 
M. 188=68 I. C. 38 = 23 Cr. L. J. 502. 

6. The woros “attended by criminal force” do not mean an offence of which criminal 

force is an ingredient. 26 M. 49, 31 C. 691 Cont. 25 C. 434, 23 W. R. 54. 

7. Force means force used to a person and not to property. .Accused dispossessed the 

complainant of his garden by breaking open padlock of the Gate and no force was 
used to anj person, the case does not fall under S. 522. 15 Cr. L. J. 175. 

8. If accused committed noting and used force to complainant’s fencing. Held, S. 522 
did not apply. 18 C. W. N. 1150=15 Cr. L. J. 720. 

9. Accused were convicted under S. 447, I. P. C. for continuing to cultivate the lands 
from which they were ejected but there was nothing to show that criminal force 
was used. Held, S. 522, did not apply. 21 A. L. J. 593. 

10. Taking advantage of temporary absence of the owner from the house, the wife who 
had deserted him along with others broke open the lock and entered it and when the 
husband returned, he was driven out bv force. Held, an order restoring possession 
is a proper order. 1923 M. 237 (2)=72 I. C. 892= 24 Cr. L. J. 476. 

11. If there is no finding that criminal force was used, the Magistrate has no jurisdic* 
tion to make an order of restoration under S. 522. Cr. P. C. 1935 L. 477 = 157 I. 
C. 471 = 37 P. L. R. 176. 5 P. R. 1895 Cr.and 26 M. 49 Rel. on. 1934 0. 185 (1) 
= 35 Cr. L. J. 788, 1934 O. 199. 

12. If possession was taken in the absence of complainant It IS “without force or show 
of force” and no order under S. 5i2 c.n be proved. 1934 L. 454, 1927 L. 830 Rel. 
on. 93 I. C. 895 Dist. 

4. Dispossession. 

1. Where there IS no evidence of dispossession an order under S. 522 is bad. 38 P. 
W. R. 1917 Cr., 2 Weir 674. 

2. Where it IS found that neither party IS in actual possession, no order under S. 522 
can be made. 2 Weir 675. 

3. Where a person got po'scssion through Civil Court and was forcibly dispossessed, 
Criminal Court should restore possession to him under S. 522. 1933 N. 36 = 

34 Cr. L. J. 145. 

5. Ex'parte order. 

An order for restoring property under S. 522 cannot be passed ex-parte. 23 C. W. N. 
862. 1932 U 17= 135 I. C. 206 = 33 Cr. L. J. 123. 

6. Nature of order. 

1. .\n order under S. 522 is passed not against any person but in favour cf the person 
dispossessed, 62 I. C. 591. 

2. Order under S 522 binds onlv the parties and not the third parties. 1925 M. 
799 = 80 I. C. 744. 

7. Third party’s interest — Notice — . 

1. A third person who was not a party nay be dispossessed if complainant was dis- 
possessed by forte. 32 Bam. L. R. 1495, 5 C, W. N. 374, 55 B, 155. 

2. Though in case of an order under S. 522, a notice may be proper, yet it is not 
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necessary and its absence does not render the order bad 54 R T54 = 10^i R 7 
-33 Cr. L. J. 275, U Cr. L. i. 172, 23 C. W. N, S63. ' 

8. Time for order. 


1. It is not essential in Jaw that an order under S. 522 should find a phce in the aclua 
judgment. But it should be immeJiate and without any fresh material haring beei 
produced. U Cr. U J. 172, 20 Cr. L. J. 1 15. 

2. Order can be passed after conviction of the accused. 35 P. R. J9J4 Cr. 

3. If a Magistrate passes an order under S. 522 beyond the prescribed one month 
though the order is i}le.?al, the High Court as Court of Revision can order restora 
tion of possession, 4 P. 435-91 1. C. S09-I92S P. 689=^27 Cr. L. J. iS7. 

4. Where appeal was filed ag.iinst conviction to a first class Magistrate and dismissec 
and Revision to the High Court was also dismissed, an order of restoration pa«;se( 
bv the High Court within one month of the date of dismissal of Revision is valid 
1927 N. ni=99 I. C. 863 = 28 Cr. L. J. 191. 

5. An order of restoration of possession cannot be made one month after the conviction 

33 Cr. L. J. 191 = 1932 L 21C, 1932 C. 750==30 Cr. L. J. 868. 

6. Appellate Court has junsdictio.n to pass an order under S. 522 (3) when appeal it 
pending before }t, 1932 C, 750=33 Cr. L. J. 791^=^140 7. C, 66. 

7. An application for possession under S. 522, Cr. P. C., n-as consigneJ to record room, 
because it w’as held not desirable to proceed with it when a civil suit was pending- 
The Magistrate passed an order for possession the application being remo^fd. 
Held, that no doubt 20 months had elapsed between conviction and order fw 
possession but delay was fully explained. The order was not illegal. 15 P* 
19h Cr,, 23 B. 494, U C. L. J. 172. 

8. It is not necfiss.iry that an order under S. 522 must be made at the time of con' 
viction. It is enough if it is made without unreasonable delay after conviction. 49 
I. C. 99«*20 Cr. L. J. 115. 

9. No time limit is fixed for an order by an aopellate Court even after the disposal of 
appeal, 1934 P. 154=35 Cr. L. J. 1158. 

10. The order by the trial Court roust be made within one month. An apphcation 
Within month is not sufficient. 1934 P. I54s“35 Cr. L. ). 1158, 1933 P. 617 Ref- 
DISPUTE CONCERNING RIGHT OF USE OF I ‘mOVEABLE PROPERTY- 
See Easement. 


DISPUTE AS TO EASEMENT. See Easement. 

DISPUTE RELATING TO IMMOVEABLE PROPERTY. S. 145. Cr. P. C. 

1. Applicability of S. 245. 

1. S. 145 applies only to dispute about actual and physical possessicn and not to 
dispute about joint possession. 1928 L. 818=29 Cr. L. J. 775, 3930 B. 17~ 

^ If the dispute is .about possession of Bund .“ind not a right to erect it, the case 
onderS. 145. 1930 C. 59=325 I. C.857=31 Cr. L. T 9H. 


3. 

4. 

5 . 

6 . 


f there is dispute as to the right of worship only the proper section to pw'ent a 

ireach of pence ,s S. 147 and not S. 145. 1925 M. 779, 29 M. 237. 13 M. 323. ^ _ 
Vhen there is ample time for obtaining a civil remedy criminal action is not 
led. 76 I, C. 691 = 1924 0.341=25 Cr. L. J. 227. 

'he claim to weigh grain in a market and to realise the weighing does is 
:overed by S. 143. 1922 A. 430=63 I. C. 836 = 23 Cr. L. J. 612. ^ ^ 

)isoute as to mines and minerals falls withi.i the scope of S. 145. 1922 C. 83 
(. C. 236= 24 Cr. L. J. JOS, 71 L C. S7t, 24 Cr. L. J. 263. r* O 197 

' 145 does not apply to dispute betweeoC5-sb.irers as to their shares. 1922 

= 69 I. C. 90=23 Cr. L. J.650. 

145 o.alv contemplases cases where ooe fwrty claims lo 
at thf proixrtS' in dispute as a?.xiast his opponenls. 63 I. o- — 

3. c2S. 
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9. Wnere parties chimed the land on the strength of recent sale-deed from the original 
holder, an order under S. 145 is sound. 68 i. C. 34—1921 P. 410. 

10. Dispute relating to a possession of temple comes within S. 145. 2 Weir 110. 

11. Dispute afout the exclusive right to collect the entire toll from half of the market 
falls under S. 145. 30 C. 593. 

12. A dispute about fishery or jalkar right falls under S. 145. 35 C. 117. 

13. Dispute about standing crops comes under S. 145 but not the crops severed from 
land and stored on the thrashing floor. 30 C. 110, 15 A. 394, 28 A. 268 Cant. 
2'Weir 108. 

14. Trees sivered from land do not come under S. 145- 22 P. W. R. 1917. 

15. Trees growing on land come Tvithin this section as being produce of land, but lac is 
not a produce of land or crop. 24 C. W. N. 1039. 

16. Dispute as to collection of rent is dispute concerning land within the meaning of 
S. 145. 11 C. 413, 12 M. 88. 15 C. 527, 16 C. 513, 27 C. 852, 

17. Dispute about the right of succession to a MiM/t and Its appurtenances does not fall 
under S. 145. IIW. R. 23. 

18. A dispute as to the right to collect fees from the sellers of a market is not a dispute 
as to the profit of a market within the meaning of S. 145. 36 A. 143. 

19. A dispute relating to the rights to the olTerings of public worshippers only is a 
dispute relating to a moveable property and is outside the scope of S. 145. 38 C 
387, 37 C. 578, 

20. A dispute concerning the right to take Sandalwood paste from an idol does not fall 
under S. 145. 2 D. L R. 438. 

21. S. 145 does not apply where there IS no dispute as to the possession who is entitled 
to collect rent from the tenants. 36 C. 986, 36 A. 943. 

22. Disputes as regards easement fall more appropriately under S. 147 than S. 145. 21 
Cr. L. J. 697, 22 Cr. L. J. 868. 

23. Share in annual produce of mango grove is not specific tangible property susceptible 
of exclusive possession 1935 N. 44 = 17 N. L. J. 216. 

24. An inquiry under S 145 should be confined to the question of possession only 1935 

, P. 83 = 36 Cr. L. j. 513=154 f. C. 426. 

2. Actual possession. 

1 . Possession by tenant is not that of landlord in case there is dispute between them 
2 Weir 1C7, 

2 In case of dispute between two rival Zamindars regarding a constructive possession 
through their tenants, Magiitrate may proceed under S. 245 (5). 1921 C. 637. 

3. In a case under S. 145, the Court is concerned'only with actual possession. 1932 
S. 145. 

3. Attachment. 

1. If Magistrate is unable to satisfy himself as to which of the parties was m possession 

at the date of preliminary order, he should continue the attachment already made 
till a competent Court has determined the nghts of the parties. 1928 N. 325 = 111 
I.fC. 445 = 29 Cr. L. J. 861. 

2. The property should be attached only if there is imminent danger of the breach of 
peace. 7 L. 134=1926 L. 205 = 27 Cr. L. J. 7cl=95 I. C. 251. 

3. If Magistrate finds that there is no danger of breach of peace and files proceedings 
he has no jurisdiction to direct that the attached property should be delivered to one 
of the parties. In such a case property should remain in his custody till the decision 
of a Civil Court. 1925 N. 297 = 48 C. 522. 

4. Magistrate’s order that neither party should work on the land is not correct. If 
the case is emergent be can attach the land. 1925 R. 111=84 I. C. 548. 

5. .\ Magistrate should be reluctant to make use of S. 146. 82 I. C. 367=1924 P. 
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necessary nnd its absence does not render the order bad 55 B 155 = 1931 B 77 
=32 Cr. L. J. 275, U Cr. L. 172, 23 C. W. N. 862. 

8. Time for order. 


1. It is not essential in law that an order nnder S. 522 should find a phee in the actual 
judgment. But it should be immediate and without any fresh material having been 
produced. 14 Cr. J. 172, 20 Cr. L. J. 1 15. 

2. Order can be passed after conviction of the accused. 15 P. R. 1914 Cr. 

3. If a Magistrate passes an order under S. 522 beyond the prescribed one month, 
though the order is illegal, the High Court as Court of Revision can order restora- 
tion of possession. 4 P. 438=91 I. C. 809=1925 P. 689 = 27 Cr. L. J. 137. 

4. Where appeal was filed against conviction to a first class Magistrate and dismissed 
and Revision to the High Court w’as also dismissed, an order of restoration parsed 
bv the High Court withm one month of the date of dismissal of Revision is valid. 
1927 N. 131 = 99 I. C. 863 = 28 Cr. L. J. 191. 

5. An order of restoration of possession car^not be made one month after the conviction. 

33 Cr. L. J, 191 = 1932 L 21C, 1932 C. 750=30 Cr. L. J. 868. 

6. Appellate Court has jurisdiction to pass an order under S. 522 (5) when appeal 
pending before it. 1932 C. 750=33 Cr. L. J. 191 = 140 I. C. 66. 

7. An application for possession under S. 522, Cr. P. C., was consigned to record room, 
because it was held not desirable to proceed with it when a civil suit was pending. 
The Magistrate passed an order for possession the application being removed. 
Held, that no doubt 20 months had elapsed between conviction and order lot 
possession but delay was fully explained. The order was not illegal. 15 r. »■ 
1914 Cr., 23 B. 494, 14 C. L. J. 172. 

8. It is not necessary that an order under S. 522 must be made at the time of coji* 
viction. It IS enough if it is made without unreasonable delay after conviction. 49 
I. C. 99=20 Cr. L. J. 115. 

9. No time limit is fixed for an order by an appellate Court even after the dispos."!! of 
appeal. 1934 P. 154 = 35 Cr. L. J. 1158. 

10. The order by the trial Court must be made within one month. An 
withm month IS not sufficient. 1934 P. 154*"35 Cr. L. J. 1158, 1933 P. 617 Kc . 

DISPUTE CONCERNING RIGHT OF USE OF IMMOVEABLE PROPERTY. 

Sec Easement. 

DISPUTE AS TO EASEMENT. Sec Easement. 

DISPUTE RELATING TO IMMOVEABLE PROPERTY. S. 145, Cr, P. C. 


Applicability of S. 145. 

1. S. 145 applies only to dispute about actual and physical possession and not 
dispute about joint possession. 1928 L. 818=29 Cr. L. J* 775, 1930 B. 1 — 

If the dispute is .about possession of Bund and not a right to erect if, the case 
under S. 145. 1930 C. 59=125 1. C. 857 = 31 Cr. L. J. 9H. 

3. H there IS dispute as to the right of worship only Ihe proper section to prevent 

breach of pe.ace is S. 147 and not S. 145. 1925 M. 779. 29 M. 237, 11 M 32J. 

4. When there is ample time for obtaining a civil remedy criminal action is not jtn 

tied, 76 1. C. 691 = 1924 O. 341=25 Cr. L.J. 227. ^ 

5 The claim to weigh gram in a market and to realise the weighing dues K 
covered by S. 145. 1922.4.430=68 I. C. S34 = 23 Cr. E. J- 612. 

f, as ts mines and minerals falls within the srope of S. H5. 1922 C. 

1. C. 236= 24 Cr. L. J. 103. 71 h C. S7I. 2* Cr. U J. 2^3. 

7 C 145 d've-s nT*. apnlr to dUpalc between CJ-sbarers .ns to their shires. 

-19 I. C.W^23Cr. L.J.6S0. ^ r'l 

ii. 1*5 onlvconte-rla'esva‘*'^*bere one party cUims to V'r. 1- 

diin-te as a?ans 2 iis oppoienri. riJi.C.a-i — 

3 - * 23 . * 


1922 O. 197 
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9. Wners parties chimed the land on the strength of recent sale-deed from the original 
holder, an order under S. 145 is sound. 68 I. C. 34=1921 P. 410. 

10. Dispute relating to a possession of temple comes within S. 145. 2 Weir 110. 

11. Di'pute ahoat the exclusire right to collect the entire toll from half of the market 

. f.ills under S. 145. 30 C. 593. 

12. A dispute about fishery or jalkar right falls under S. 145. 35 C. 117. 

13. Dispute about standing crops comes under S. 145 but not the crops severed from 
land and stored on the thrashinc floor. 30 C. 1 10, 15 A. 394, 28 A. 268 Con/. 
2'Weir 108. 

14. Trees sivered from land do not come under S- 145. 22 P. W. R, 1917. 

15. Trees growing on land come within this section as being produce of land, but lac is 
not a produce of land or crop. 24 C. W. N. 1039. 

16. Dispute as to collection of rent IS dispute concerning land within the meaning of 
S. 145. 11 C. 413, 12 M. 88. 15 C. 527, 16 C. 513, 27 C. 892. 

17. Dispute about the right of succession to a »Mii// .and Its appurtenances does not fall 
under S. 145. 11 W. R. 23. 

18. A dispute as to the right to collect fees from the sellers of a market is not a dispute 
as to the profit of a market within the meaning of S. 145. 36 A. 143. 

19. A dispute relating to the rights to the oflTerings of public worshippers only is a 
dispute relating to a moveable property and is outside the scope of S. 145. 38 C 
387, 37 C, 578. 

20. A dispute concerning the right to take Sandalwood paste from an idol does not fall 
under S. 145. 2 B. L. R. 438. 

21. S. 145 does not apply where there is no dispute as to the possession who is entitled 
to collect rent from the tenants. 36 C. 986, 36 A. 943. 

22. Disputes as regards easement fall more appropriately under S. 147 than S. 145. 21 
Cr. L. J. 697, 22 Cr. L. J. 863. 

23. Share in annual produce of mango grove is not specific tangible property susceptible 
of exclusive possession. 1935 N. 44=17 N. L. J. 216. 

24. An inquiry under S 145 should be confine.4 to the question of possession only. 1935 

, P 83 = 36 Cr. L. J. 513=154 I. C. 426. 

2. Actual possession. 

1. Possession bv tenant is not that of landlord in case there is dispute between them 
2 Weir 1C7. 

2. In case of dispute between two rival Zamindars regarding a constructive possession 

through their tenants, Magi-.trate may proceed under S. 145 (5). 1921 C. 637. 

3. In a case under S. 145, the Court K concerned'only with actual possession 193'’ 
S. 145. 

3. Attachment. 

1. If Magistrate is unable to satisfy himself as to which of the parties was in possession 

at the date of preliminary order, he should continue the attachment already made 
till a competent Court has determined the nghts of the parties. 1928 N. 325 = 111 
I.[C. 445 = 29 Cr. L. J. 861. 

2. The property should be attached only if there is imminent danger of the breach of 
peace. 7 L. 134=1926 L. 205=27 Cr. L, J. 7ol=95 I. C. 2S1. 

3. If Magistrate finds that there is no d.inger of breach of peace and files proceedings 
he has no jurisdiction to direct that the attached property should be delivered to one 
of the p.arties. In such a case property should remain m his custody till the decision 
of a Civil Court. 1925 N. 297 = 48 C. 522. 

4. A Magistrate’s order that neither party should work on the land is not correct. If 
the case is emergent he can attach the land. 1925 R. 111 = 84 I. C. 548. 

5. A Magistrate should be reluctant to make use of S. 146. 82 I. C. 367=1924 P. 
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S04'^25 Cr. U j. 1295'’ 5 !\ L. T. 5S9. 

6. Magistrate cnnnol fttlach pwpprticn o{Jirr than Urid. 192’ A 5’3=s7I I C 
A. L. J. 905-«24 Cr. U J. 85. 

7 . U Rcvchuc Cowfl dcculc<^ in favour onr pirty, nttachsd property should \ 
eel. /3 I. C. J 55 =' 2 fCr. L. j. 537 «iy 22 0 . 300 . 

8. Mapistrate cannot att.ach a puMic path ulirn neillirr nartv is in po^tes^ion. 
84S«22Cr. L.J. 46MCal.) 

9. Under S. 145 movealilc property c.in3iot he .itt-ichcd. 22 Cr. L. J. 625. 

10, When no pfoceeduigs under S. 145 have l«een dr.nvn up attachment is ille 

I. C. 84S * 23 Cr. L. J. = 1921 I*. 353. 

H. Attachment of a mosque $s illegal. 40 l». 1.. U. 1905, 

12. Attaching Magistrate Iws inherent power to tmIisc property attached 
1L.451. 


13. Magistrate has no power to trc.at profits cl.timetl for disputed hnd as dei 
lapsed to Govcrnincnt. 123 J». I,. K. 1911. 

14. Attachment interrupts adverse pos«;essjon. 192J C. 5S4, 22 C. L. J. 583. 

15. Under S. H6 a M-agistnatc should he extremely reluct.mt to attach the i 
m dispute after the land liad l>een cuhiratcd crerj* year, the Magistrate will 
nclmiltmg his own weakness if he states that he caiinnt come to a decision 
P. 804*82 1. C. 367«25 Cr. L. J. 1295«5 ?. L. T. 559. 


16. Order of attachment p.asseJ on no leg.al evidence IS defective. 72 I. C. 5+1. ■ 
421, 61 r. C. 51. 

17. A Magistrate sn deciding the question cf possession under S. 145 Is preclude 
previous order of a Criminal Court relating to the subject of the dispute ui 
finds that there has been ft change of pos.^esslon since the previous ordei 
Criminal Court was passed. 33 C. 33, 1925 L. 479“9S I. C. 479**27 C 
815*27 P. L. R. 630. 

18. If the house is attached, possession is deemed to be with the Court and neithei 
can enter to remove moveable on premises. 1936 A. Hl*37 Cr. L. J. 345. 


4. 


Breach of peace. 

1. It IS necessary for an order under S. 145 that there should be likelihood of b« 
peace arising from the dispute between the parties with regard to the « 
question. 1930 C. 715*34 C. W. N. 899*129 I. C. 610. 

2. Magistrate cannot initiate proceedings under S. 145 where the dispute betwe 
parties is likely to cause breach of peac.e not at the time but 

date. 1929 C. 341*30 Cr, L, J, 977, 33 C. 33 or 33 C, 352, 7 C. 385. 


3. 


6 . 


7. 

8 . 


The finding of breach of peace is necessary for purposes of prelimmary 
It IS not necessary that the Magistrate should record a finding to that effect 
without passing lus final order. 1923 L,. 253*24 Cr, L.J.631. 

Directions under S. 145 by Magistrate after finding that thew was no hkel 
of the breach of peace ate without jurisdiction. 1923 M. 472 — 74 I. t.. f 
Cr. L. J. 783*17 M. L. W. 429. 


Where material before the Magistrate did not disclose any imminent 
breach of peace in evidence that might be taken later on in the course v 
trial It could not give him a jurisdiction which be did not otherwise possess. - 
597, 21 C. 29. 

Where likelihood of breach of peace has disappeared all necessity ceases for mam 
ing any orders passed on account of dispute. 3 L. 451. 

Where party was acting properly and within his rights there is 
suppose that any breach of peace was likely to be committe J 
W. N. 463. ^ 

The Magistrate roust enquire ts-hether a dispute likely to cauK! f ° 

existsatid must record a Judicial decision thereon. 25 P. W. K. ivi/ 
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9. Thr M.in'trftlp 'hnu’d fvl«n record the pround of hU belief as to the existence of 
livelihood of breach of peace, d Cal. 650. 

10. Preliminary order can be riiade cren if the breach of peace is liVcly to occur tuo or 
four months later. 193 ’ N, 134 *=33 Cr. L. J. 937. 

5. Burden of proof. 

The orrjis lies on the plainiifT to prove nature of defendant's possersion. 1923 P.C. 
12S«74 I. C. 747 = 2 1’. 676. 

6. Compromise. 

1. Pro-eedincs under S. 145 cannot be comprom«se<l nor can they be referred to arbi- 
tration. 1929 N. 235= 121 1. C. 47. 32 C. 552. 15 C. W. N. 558, 1921 C. 637. 
Con/. 1934 O. 116. 

2. Compromise as to possession will not transfer title or operate as estoppel. 45 
.\. 162. 

3. .■\preement helnccn the parties to get the case decided on document or without 
adducing evidence is outside the scope of S. 145, 71 I. C. 999. 

7. Cost. S. 148, Cr, P. C. 

1. Cost may be an-arded s\hen Magistrate permits the withdrawal of the proceedings. 
1923 S. 193=111 I. C. 441=29 Cr. L. J. 657=22 5, L. R. 386. 

2. High Court can award costs in revisional proceedings under S. 145. 1926 B. 91 =94 

. I. C. 709=27 Cr. L.J. 661. Co«/. 48 M. 262. 1922M. 532. 

3. The Magistrate while awarding costs should ascertain the actual expenditure of the 
successful party, 35 I. C. 524 = 17 Cr. L. J. 348. 

4. Question of costs need not be treated as a separate issue. It should be determined 
judicially. 193+ C. 95 = 35 Cr, L. J. 489, 23 C. 302 Expl. 

5. Order as to costs can be passed simultaneously with final order m presence of 
aggrieved party. Fresh notice is not necessary. 1934 C. 80 (1)=3S Cr. L, J. 478. 

8. Decree of Civil or Revenue Court. 

1. Order under S. 145 or 146 does not interfere with the subsequent order under S. 40 
of the Land Revenue Act. 90 I. C. 399=1926 O. 179= 26 Cr. L. J. 1551. 

2. The mere fact that in the Revenue record, the holding was joint is not sufficient to 
stop inquiry under S. 145. 2 L. 372, 17 B. L. R. 382, 20 C. W. N. 518. 

3. Decision of a Civil Court as to proprietorship does not bar Magistrate from deciding 
question of possession. 1928 N. 284 = 111 I. C. 662, 86 I. C. 806 = 1925 P. 593, 
75 I. C. 535=1924 P. 509. 

4. Magistrate must give cITect to the decree of a Civil Court. 91 I. C. 75 = 27 Cr. L. 
J. 43, 77 I. C. 1005= 1922 P.210. 75 I. C. 363,33 C. 34. See 60 I. C. 430. 

5. Magistrate cannot go behind decree of a Civil Court. 73 I. C. 53 = 1923 C. 176 = 
24 Cr. L. J. 517 = 27 C. \V. N. 267, 66 I. C. 817. 

6. Order of the Civil Court as to possession is binding on the Criminal Court. 71 I 
C. 785 = 1922 P. 13 = 24 Cr. L. J. 241, 71 I. C. 999. 

7. Possession given by Court can be maintained. 1934 N. 217, 1934. P. 565. 

9. Emergency. 

1, Sub-Divisional Magistrate is the sole judge of emergency. 1934 O. 87 (l)= 147 
I. C. 672=35 Cr.L.J. 472. 

2. In case of emergency Magistrate can order the Police to take charge of moveable 
property m a building when the dispute is regarding both. 1933 L. 409 = 34 
P. L. R. 368. 

10. Fresh Proceeding. 


Order m previous proceedings under S. 145 will not bar initiation of fresh proceedinfr? 
1935 C. 494= 157 I. C. 674. ® 

1. Moveable Property. 

1. Moveable property IS not ordinarily within the purview of S. 145 but in case of 
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emergency Magistrate can or^ier the Police to take charge of moreable property 
building when the dispute is regarding both. 1933 L.4G9 = 34 P. L. R. 368= 
Cr. C. 650, 13 Cr. L. J. 222 Kel. on. 

2. If a house is att.acbed, the possession is deemed to be that of Court. Neither p 
can remove moveables without the order of Magistrate. 1936 A. I4I~37 
L. J. 346. 

12. Nature of proceedings. 

1. The proceedings under S. 145 are quasi civil proceedings. Both parties should 
given opportunities to adduce evidence. 1925 Cal. 263 “25 Cr. L. j.303. 

2. Proceedings under S. 145 take place on behalf of the Crown on a report made tc 
Magistrate. The process should issue at Government expenses. 1925 N. !42' 

I. C. 933=25 Cr. L. J. 1109. 

3. An eA;-|<nr/c order cannot be made. 1934 C. 393. 

13, Object. 


1. It IS one of the objects of S. H5 to protect or m.aintam any body’s possession, 
sole object is to prevent an imminent breach of peace. 1925 N. H2. 

2. The object of S. 145 is to finally terminate the dispute between the parties so a 
effectively put a stop to any breach of the peace. 1925 P. 593=86 1. C. S06. 

3. Protracted investigation IS not within the view of S- 145, as it tends to defw 

object, 1922 P. 226=66 1. C. 419=23 Cr. L. J. 275. ^ 

14. Orders which cannot be made under S. 145. 

1. Order in the term *' the opposite p.irty not to interfere with the possesion of 
first party m any way ” is not one m accordance with the law. 2 P. L. T. 267. 

2. A Magistrate has no jurisdiction to order a division of crops on the land belweea 
parties. 8 C. L. J. 242. 

3. A Magistrate cannot order that a person shall be in possession until 
the crop and then he shall give up poswssion to another. 1 C. R- 136. 

4. An order of the Magistrate that two path ways on the land should be 

the first party and declaring second party to retain possession is illegal. 17 • 

N. 793=14 Cr. L. J. 391. 

5. A Magistrate can under S. 147 give a party the right of way In the land ua 
dispute. 48 B. 512= 1924 Bom. 452= 26 B, L. R. 436. 

6. A Magistrate is not competent to pass an order directing the method by 
possession is to be exercised or the agency by which the person in posses i 
collect the profit. 36 C. 986. 

7. Civil Court decreed joint possession to the petitioners and the opposite 

for partition. The Collector through a Magisirale got the proper > 
under S. 145, holding that there was a dispute about the y-J'O'® fif37=^ f 

the proceedings were without jurisdiction. 1928 L. 818— IJO i* t-. 

L. J. 775. 

8. If the land in dispute » not within the j«ri«'diction of the Magistrate he canno 
proceedings under S. 145. 52 M. 241 = 1928 M. 1230, 

5. If order iS passed on DO enquirs'. it ts ivithOD! jurisdiction. 1922 M. 437. 

10. K the .Maeistr.ate does not in.ike nn order m orilinsr slatmB jJrMi 

Kittsfied about a dispute likely to cause a breach of Pcai^ r n 1R7 

tion. 1925 l..36S = 8dJ.C.c01 = 26 Cr.L.J.I17/ = 26 P.i:..R.I57. 

11. The mode of possession or hour the iwssession IS to be esercisri is not m 

prosfso of S. 145. 1926 C. J022=9e I. C. .3 = 30 C. W.h.Sji. 

12. When the Magistrate has ample ground for 'frame "'hi's order ' 

he issues an order nmter S. J45 tl). the mere ‘V'“^‘%a„!ed. I?? 

accoriknce aith lam U cared by S. Mi as no fad“« ITj! rm- 1932 A- ^ 

O. 316-36 Cr. L. J. 656. 55 A. 301 -1933 A. 264 and -4 A. IW- ^r. I 

foll,43A.U4-1933A.6I. 1935 B. 9S, 25 -M. 61. 1927 r. 6. 

1-259 Ref. 
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15. Order without notice. 

1. If no notice is^uel the or.Ier m4er S. 145 becomes i»//ra vires. 1930 L. 895 
=32 Cr. L. J. 139. 1922 P. 77 = 24 Cr. L. J. 345. 

2, When one of the meml'crs of one of the pirties is not served with a notice the 
proceediPRs are bnd so f.nr ns that member is concerned. The v.hole order uill not 
be invalid.nted, 1926 P. 67=89 1. C. 151 = 26 Cr. L. J. 1237. 

16. Party. 

1. An order passed .ngmst the f.nlher is binding on the son. 1923 A. 151 =45 A. 306 

= 71 I. C. 402,4 P. 799 = 1926 P. 103 = 90 I. C. 513. 

2. The omission to implend a tenant in possession of a portion of disputed land does not 
make the proceeding defective. 65 I. C. 557= 1922 P. 371 = 23 Cr. L. J. 125. 

3. An order under S. 145 against one member of n joint Hindu family is not binding on 
other mcml'crs, 66 I. C. 678*^1921 O. 191. 

4. The question of misjoinder of the partj does not ordinarj! 5 * efTect jurisdiction. 1925 

P. 67 = 89 I. C. 151 = 26 Cr. L. J. 1287 = 7 P. L. T. 156. 

5. The order under S. 145 may cvlend to persons other than the parties themselves. 

1930 C. 63 = 125 I. C 858 = 33 C. W. N. 1002=1930 Cr. C. 15. 

6. When a person was not only aware of proceedings under S. 145 but helped one of 
the parties, the order T\as binding on him, .and the resistance to execution of the 
order will justify conviction under S. 1S8, I. P. C. 1930 C. 63 = 33 C. W. N. 1002. 

7. An order against Hindu father in a joint Hindu farnil) is binding on his undivided 
sons though they were no parties to the orcceedings and a suit by such undivided sons 
for possession brought more than three jears after such order is barred under 
article 47. 52 M. 787=1930 M. 48=122 I. C. 173. 

8. A third person is allowed to come in clause 5 only for the purpose of showing that 
no dispute eaists but it is not clear whether such person can be made a party to the 
proceedings. 5 C. W. N. 900, 30 C. 155. 

9. A person who applies on the ground that he is interested in the land in dispute as a 
tenant does not become a party. 37 C. 285, 19 Cr. L. J. 653, 25 C. W. N 214. 

10. A person who is not party to proceedings under S. 145 is not bound by order passed 
by Magistrate. 1935 L. 115 (2)=1935 Cr. C. 181. 

17. Period of possession. 

1. Two months from tlie date of order do not mean two months from the date of com* 
plaint. 1929 0. 526=1929 Cr. C. 641. 

2. If the opposite party is admittedly in possession at the date of order action under 
S. 145 IS not to be taken. 1930 L, 422=126 I. C, 577 = 31 Cr. L. J. 1075. 

3. A Magistrate cannot take into consideration the effect of an alleged dispossession 
more than tw o months prior to the date of his order. He is to decide which of the 
parties is in possession at the time when the Magistrate decides the question of 
possession. 15 B. 152, 1940 S. 52=120 1. C. 90=30 Cr. L. J. 1124. 

4. If the Magistrate delajs in passing a preliminary order through the bona fide com- 
plainant who was forcibly dispossessed, he should not be deprived of the benefit of 

S. 145 by reason of delay caused in the Magistrate’s Court. 30 Cr. L. J. 144 = 113 
I. C. 336=1929 M. 198 = 52 M. 66, 1927 M. 816=28 Cr. L. J. 782. 

5. On the date when proceedings under S. 145 were instituted and for two months 
before the members of the first party were in possession having dispossessed the 
second party, held, that possession could not be given to the second party under 
S. 145. 49 C. 177, 65 I. C. 444=1922 M. 356 = 23 Cr. L. J. 92. 

6. In case of forcible dispossession more than two months prior to preliminary order, 
the possession of opposite party must be maintained. 1935 A. 35= 152 I. C. 496 
=36 Cr. L. J. 102. 

18. Police report. 

1. Court is not confined to Police report in starting proceedings, nor bound to rely on 
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emergency Magistrnte can order the Police to take charge of moTcable property i 
building when the dispute is regarding both. 1933 L. 409 = 34 P. L. R. 36S=1 
Cr. C. 630, 13 Cr. L. J. 222 Rel. on, 

2. If a house is attached, the possession is deemed to be that of Court. P 

can remove moveables -without the order of Magistrate. 1936 A. 141-5/ 
L. J. 346. 

12. Nature of proceedings. 

1. The proceedings under S. 145 are quasi civil proceedings. _Both 

given opportunities to adduce evidence. 1925 Cal. 263-- 25 Cr. L.J.3 • 

2. Proceedings under S. 145 take place on bekalf of the Crown on a 

Magistrate. The process should issue at Government expenses. > 

I. C. 933 = 25 Cr. L.J. 1109, 

3. An order cannot be made. 1934 C. 393. 


Object. 

. It IS one of the objects of S. 145 to protect or mainlain ony bed, 's possession, 
sole object is to prevent an imminent breach of peace. 1925 W. 

1. The object of S. 145 is to hnally terminate the 

effectively put a stop to any bre.ach of the peace. 1925 P. 59 — ’ ' . / 

5. Protracted investigation IS not 'a ithm the view of S. 145, as it ten s to 

object. 1922 P. 226=66 1. C. 419=23 Cr. L. 3. 275. , 

Orders which cannot be made under S. 145, ^ 

1. Order m the term ** the opposite party, not to interfere a ilh the poK 
first party in any way ” is not one in accordance with the laa. . • 

2. A Magistrate has no inrisdiction to order a dirision of crops on the ian e 

parlies. 8 C. L. ]. 24i . „ 

3. A Magistrate cannot order that a person shall be m possession 90^^ 
the crop and then he shall give op possession to another. 

4. An order of the Magistrate that two path ways on t he land shoo'd be^ms ^ 
the first party and declaring second party to retain possessio 

N. 793= 14 Cr, L. J. 391. , 

5. A Magistrate can under S. 147 give a party- the right of way m 
dispute. 4S B. 512=1924 Bom. 452=26 B. L. R. 436. 

6. A Macistrate is not competent to pass an order directs • = . possession 

possession is lo be e.verc.sed or the agency by which the person 

collect the profit. 36 C. 986. of 

7. Civil Court decreed jomt possession to got ' thf propetts' 

for pariition. The Collector through a Magislrale g 

under S. 145, holding that there was .a dispute Aijili 0 I. C. 807 = 2 
the proceedings were without jurisdiction, 

8. It the land m dispute is not within tte 

proceedings under S. 145. 52 M. 241 1928 .. in22M.437. 

9. It order is p.assed on no enquiry, U is without jeri ic mu. y, ] 

10 If the Magistrate does not make an order in ‘ acts wilhool jen 

'sUrsfied about a d.spole hkely i f 1177=28 P. L. , 

1925 L. 368 = 80 I. C. c0l-2o Cr. L. J. 117. 

11. The mode of Po'fesio” or how the ^session ^ ^1 ^ 

proviso of S. H5. 1926 C, • UanAtner breach of 

12. When the Magistrate has ampIe ^^“"^/^^“‘’‘'omission lo 

he,ssnesan_crd„o d„ S 145 (1). ^ no failure of -1932 


he issues an “"f' “If" „ I C S 537 as no failure if V 1004-1932 d 

J. 259 Kef. 
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15. Order without notice. 

1. If no notice is issued the order under S. 145 becomes vires. 1930 L. 895 

=32 Cr. L. J. 139, 1922 P. 77 = 24 Cr. L. J. 345. 

2. When one of the members of one of the parties is not served with a notice the 
proceedings are bad so far as that member is concerned. The whole order will not 
be invalidated, 1926 P. 67=89 I. C. 151=26 Cr. L. J. 1287. 

16. Party. 

1. An order passed aginst the father is binding On the son. 1923 A. 151=45 A. 306 

= 71 I. C. 402,4 P. 799 = 1926 P. 103 = 90 I. C.513. 

2. The omission to implead a tenant in possession of a portion of disputed land does not 
make the proceeding defective. 65 I. C. 557= 1922 P. 371 = 23 Cr. L. J. 125. 

3. An order under S. 145 against one member of a joint Hindu family is not binding on 
other members. 66 I. C. 678=-1921 O. 191. 

4. The question of misjoinder of the party does not ordinarily effect jurisdiction. 1925 
P. 67 = 89 I. C. 151 = 26 Cr. L. J. 1287 = 7 P. L. T. 156. 

5. The order under S. 145 may extend to persons other than the parties themselves. 
1930 C. 63 = 125 I. C 858=33 C. W. N. 1002=1930 Cr. C. 15. 

6. When a person was not only anare of proceedings under S. 145 but helped one of 
the parties, the order was binding on him, and the resistance to execution of the 
order t\i 11 justify conviction under S 1S8, I. P. C. 1930 C. 63 = 33 C. W. N. 1002. 

7. An order against Hindu father m a joint Hindu family is binding on his undivided 

sons though they were no parties to the proceedings and n suit by such undivided sons 
for possession brouglit more than three years after such order is barred under 
article 47. 52 M. 787=1930 M. 48=122 I. C. 171. 

8. A third person is allowed to come in clause 5 only for the purpose of showing that 
no dispute exists but it is not clear whether such person can be made a party to the 
proceedings. 5 C. W. N. 900, 30 C. 155. 

9. A person a ho applies on the ground that he is interested m the land in dispute as a 
tenant does not become a party. 37 C. 285, 19 Cr. L. J. 653, 25 C. W. N 214. 

10. A person who is not party to proceedings under S. 145 is not bound by order passed 
by Magistrate. 1935 L. 115 (2)=1935 Cr. C. 181. 

17. Period of possession. 

1. Two months from the date of order do not mean two months from the date of com- 
plaint. 1929 O. 526=1929 Cr. C. 641. 

2. If the opposite party is admittedly in possession at the date of order action under 
S. 145 IS not to be taken. 1930 L. 422=126 1. C. 577 = 31 Cr. L. J. 1075. 

3. A Magistrate cannot take into consideration the effect of an alleged dispossession 
more than Its o months prior to the date of his order. He is to decide nhich of the 
parties IS in possession at the time when the Magistrate decides the question of 
possession. 15 B. 152, 1940 S. 52=120 I. C. 90 = 30 Cr. L. J. 1124. 

4. If the Magistrate delajs in passing a preliminary’ order through the 6 o»:<t /ide com- 
plainant who was forcibly dispossessed, he should not be deprived of the benefit of 

S. 145 by reason of delay caused in the Magistrate’s Court. 30 Cr. L. J. 144 = 113 
I. C. 336 = 1929 M. 198 = 52 M. 66. 1927 M. 815 = 23 Cr. L. J. 782. 

5. On the date when proceedings under S. 145 were instituted and for two months 
before the members of the first party were m possession having dispossessed the 
second partj, held, that possession could not ^ given to the second party under 
S.U5. 49C. 177, 65 I.C.444=1922 M.356 = 23 Cr. L. J. 92. 

6. In ca<e of forcible disjiossession more than two months prior to preliminary order, 
the possession of opposite party must be maintained. 1935 A. 35 = 152 I. C, 496 
= 36 Cr. L.J. 102. 

18. Police report. 

1. Court is not confined to Police report in starting proceedings, cor bound to rely on 



466 


Dispttic relating to Imntovcablc Propetty — [contd.) 

the -whote of it. 30 Cr. L, J. 1027“ 1929 C. 468 = 119 I, C. 372, 2S A. 406. 

2. Police report must be the result of thefr inntilry tind not merely copy of reports 
received. The Magistrate must state his own satisfactiori of the truth of report. 
1935 N. 78-17 N. L.J. 231, 1926 K. 371 =27 Cr. L. J. 68 and 1928 N.81=2S 
Cr. L. J. 929 Dist. 33 C. 352 and 33 C. 33 Uef. 

1 9. Possessiort. 


1. Magistrate’s duty is to find />eacefnl possession. Ouster o/a person Jan7u)3y in posses* 
sion by a trespasser does not cortl&t <m the latter any rights which c.'in be recogoiseJ 
under this section. 4 C. 417. 


2. S. 145 does not cover a case of joint possession. 1934 N. 196. 

3. The recent occupation of-a trespasser is not a possession which a ^fagistrate can 
direct the party to retain under this section. 8 P. R. 1876. 

4. Court should take into consideration present possession — Order in previous proceedinfS 
under S. 145 will not bar initiation of feeah proceedings. 1935 C. 494= 157 f. C. 674. 

20. Symbolical possession. 

The Criminal Court n ed not record the symbolical possegsion of the decree-holder. 49 
C. 177, 1925 C. 186=81 I. C. 928 = 25 Cr. L. j. 1104. 

21. Preliminary order. 

In preUminary order under S. 145 Magistrate should briefly state reasons as to bow he 
was satisfied as to hkeJjhood of dispute. Omission j.s not fatal but only irregularity 
curable under S. 537. 1934 N, 112=151 I. C. 348, 1927 R. 177, 36 M. 275 anh 
32 A. 132 Kel.on. 1922 C. 382 Exp. 

22. Review of order. 

A Criminal Court has no authority to review a final order passed under S. H5, Cr. P* C. 
1935 R. 447, 35 C. 350 Foil. 

23. Transfer of case. 

1. S. 526 does not empower the High Court to transfer proceedings 

the Cr. P. C. Such proceedings cannot be described as a criminal case m wntc 
person is accused of an offence, 1925 L. 48 =76 I, C 868= 25 Cr. L. J. 2. 6. 

2. Although a case m clause 8, S. 526 included proceedings urrder S. l45 a part}* in a 
proceeding in S. 145 cannot apply for adjoarnmenl under clause 8. 6 P. 353. 

3. The fact that the trymg Magistrate is believed to have made up his mind 
js no likelihood of breach of peace rs not sufficient ground ior transfer. 

161 =76 I. C. 562 = 25 Cr. L, J. 194. 


24. Revision. ^ 

1. Revision against an order unier S. 145 abates on the death of petitioner. 23 P* 
1919 Cr. 

2. High Court will ioterfere in revision when procendmgs are irregular and Magislf^ e 
.nets without junsdactioo- 40 P. R. 1917 Cr. 

3. High Court will not interfere with irregular proceedings under S. 145 on revisio- 

68 P.L. R. 1914. 1935 O. 253. Sec 123 P. L. K. HI. ^ 

4. AVhere there was eindence that both parties were attempting to 
Held, th.at this was likely to cause breach of peace and the mere 

trate had not made this clear in his order did not justify 3, 

ing ia rerisJon. J925 N. 448 =87 1. C. 923 = 26 Cr. L. }. 1035, 1922 A. 31. 

5. Where the Magistrate failed to decide as to which party was in P? 2 

date of preliminary order. High Court will interfere in . ■* ' 

C. 373. 23 Cr. L. J. 620. 18 M. 41, 16 Cr. 1-. J. 239. 7 Cr. L. 1 450. 

6. Mere o-nissiea by Magistrate to state that he was wlisfisi from the ^ ‘ 

that there was likelihood of the breach of peace is not rerisable. , • » tt^-cV 

7. High Court cannot interfere with the decision of the Trul Coort on lbe_ 3Ctu 
iv««ess;<»n as long as there is evidence in support of that finding, * 

Cr. L, 3. 471 = 27 P. L- R. J02, 23 t.C.65l. 19 Cr. L.i. HJ. 
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Dispute rcldiiiti! to tmtitoxrcable Propcrty^contd.) 

8. Tindinc Knsed on evidence in mutation proceedings is bad and is open to revision. 
1922 O. 25;=69 I. C. 268 = 23 Cr. L. J. 684. 

9. Where the Magistrate had gone at length into the question of ownership and his 
order did dot explain how a bre.ach was apprehended it should be set aside on 
revision. 1927 L. 822=100 I. C. 712=28 Cr. L. J. 328=28 P. L. R. 107. 

10. An arbitrary refusal to examine more than a certain number of witnesses effects the 
exercise of jurisdiction and the order is rensable. 61 I. C. 718 = 22 Cr. L. J. 430. 

11. On a difference of opinion in matters under S. 145 the Senior Judge’s opinion 
prevails as the jurisdiction exercised by High Court is under S. 107 of the Govern- 
ment of India Act and not under Ss. 435 and 439, Cr. P. C. 22 Cr, L. J. 99. 

12. Refusal to adjourn a case is not sufficient to set aside an order. 1932 S. 145. 

13. If no prejudice is caused nhole proceedings should not be set aiide. 1932 A. 446. 

14. Where there was no question of law and on facts the reasons given by Magistratj 
were not unsound, High Court refused to interfere. 1934 P. 33 = 35 Cr. L. J. 611. 

15. Refusal to summon witnesses cited by complainant even before prosecution evidence 
has begun, amounts to grave error. 1936 N. 192. 

25. Security for keeping peace. 

1. It may somstimes be necessary to bind the p.irties under S. 107 even though pro- 
ceedings under S. 1-15 have been taken. 61 I. C. 240 = 22 Cr. L. J, 384. 

2. S. 145 does not applj when one party is clearly in possession and the other party 
wants to take forcible possession. The proper remedy is to take proceedings under 
S. 107. 5»I. C, 374 = 22 Cr.L.J. 86. 

3. One of the parties within two months prior to the proceedings obtained sanction from 
the municipality and proceeded to dig a tank on the land m dispute, held that it was 
a forcible and wrongful possession. 20 C. W. N. 978. 

4. First p.irty was in possession more than two months preceding the date when pro- 
ceedings under S. 145 were instituted although the second party obtained possession 
from the Cml Court one year ago, held that the Magistrate should pass order in 
favour of the first party. 49 C. 177 (18I)» 1922 C. 364. 

5. It is not necessary that actual force of violence should have been used to some 
person before the dispossession can be said to be forcible. There can be forcible 
possession by a show of criminal force. 25 C. W. N. 601. 

6. For S. 145 there should be a forcible as well as wrongful dispossession, for some 
wrongful dispessession the remedy lies m the Civil Court. 3 P. 809 (813-14). 

26. Title. 

Questions of title are of little importance except in so far as they determine actual pos. 
session. 1934 C. 95 = 35 Cr. L. J. 489. 

27. The ingredients of S. 145. 

1. Where there is no likelihood of the breach of peace proceedings under S. 145 are in- 
competent. 1927 C. 944, 64 I. C. 288, 1926 S. 85. 

2. The two essential conditions for S. 145 are firstly that there should be dispute over 
land or water and secondly such dispute is likely to cause breach of peace. 1926 
S. 53=89 1. C 156 = 26 Cr. L.J. 1292. 

3. Religious nature of dispute leads to no inference that there is likelihood of breach 
of peace, although past conduct of the parties is good evidence. 75 I. C. 990= 1924 
L. 678 = 25 Cr. L. J. 78. 

4. The Magistrate s jurisdiction ceases when apprehension of the breach of peace does 
not exist. 1923 C. 577 = 76 I. C. 963 = 25 Cr. L J. 291. 

28. The local inquiry and local inspection. S. 148, Cr. P. C. 

1. Decision based on local inspection without recording its result is bad in law. 1922 
P. 294 = 81 I. C. 33. 

2. Inquiry of Commissioner who is appointed to survey is not local enquiry but it is a 

mere ministerial Act. 1 P. 75= 1922 P. 224=23 Cr. L. J. 152. 
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3. T he fact thrvt in (he cmirse of Mapi^lrat^ loc.il Incpcclion he found hundreds of 
people win were nil m favour of second party h no ground for passing order in 
favour of second party. 1927 r.30I.«I02 I. C. 779*= 25 Cr. L. J.603. 


4. The order based on unrecorded local inspection and jiufpmcnt in another criminal 
case must be set aside, 1921 C. 272-65 X. C. 855«25 Cr. L. }. 199. 

5. Local inspection is not n tepn) substitute for an evidence where (he evidence is 
practic-ally ignored. 61 1. C. 712«22 Cr. L. J. 424. 


6. The Magistrate must place on record the result of local inspection, 721. C. 951- 
1923 P. 366 = 24 Cr, L. J. 4S7*=4 P. L. T. 297. 


7. The object of local inspection is to understand and appreciate the typography of the 
land in dispnle in order to aid the Magistrate in appreciating the evidence offered in 
Court. 77 I. C. 492=25 Cr. L. J. 412=1922 P. 249, 22 Cr. L. 424. 

8. As a rule it is better to hare the Ioc.a| investigation carried out by some othe’’ person 
although the trying Magistrate himself can m.ake the local inspection. 35 C. L. J. 
267=12, Cr.L. I 319. 


9. The deputed Magistrate must make the enquiry* himself, he cannot delegate it (o 
somebody else. 20 Cr. L. ]. 107=48 I. C. 987. 


10. When the first class Magistrate recorded no cviderce himself but solely acted upefl 
the evidence it cannot be a subject matter of a loc.al enquiry. Held, that this defect 
or irregularity is cured by S. 537. 18 Cr. L. J. 715=40 I. C. 7J5. 
n. A Jfagistrate cannot pass his order merely on the report of the Subcrdin.nte Afagis- 
trate 171111001 examining any witnesses. 10 A. L. J. 465 = 13 Cr. L. J. 777, 
DISQUALIFICATION OF JUDGE AND MAGISTRATE. S. 556, Cr. P. C. 

1. Appeal — disqualification of Jud^e. SecAppe.al. 

1. A Sessions Judge u'ho files corophint under S. 476 is disqualified from hearing th* 
rcviscoa application made to him owing to complaint under S. 476 having been d»s* 
missed. T^e Judge or Magistrate who proceeds under S. 476 is a party to the case. 
1927 Bom. 35 = 99 I, C. 85=28 Cr. L. J. 53. 

2. A witness made two conflicting shitements in a trial before a Sessions Judge who 
ordered the prosecution. The Sessions Judge cannot hear appeal from the convic* 
tion. 8 L. 496=1927 L. 671 = 106 I. C. 342'^ 29 Cr. L. J. 6. 

3. Complaint was filed by the District Judge under S 69 of the Provincial 

Act and the insolvent was convicted. The same Sessions Judge « d^aquahneo r 
hearing the appeal. The consent of the party cannot effect the absolute disqua » 
tion imposed. 1922 L. 30=67 I. C. 622==^ Cr. L. J. 446. 


Business or friendly relations. 

If a Magistrate is in close business or friendly relationship with a party, it Is ^ ® 
whole undesirable that he should take part in hearing a ca'e in wmeh the int 
of such a person are grossly effected. 8 P. 575=^19^ P. 351 — 116 I. C. 76 . 

Conducting identification proceedings. . 

Where the Committing Jlfagistrate conducted all the Jail identificaiions in ^11. 

a-ent into the witness box donng the committal proceedings held, that a .-un- 
procedure is open to obiection yet w-herc the M.'igistrate is not to decide 

to commit, there is nothing objectionable to the course adopted by him anu 

commitment js not vitiated. 3927 O. 369—106 I. C. 721, 19^2 h- 196. 


4. Directing prosecution. , 

1. Where a District Magistrate as Inspector of Factories ordered /"fu'ry to be ma 

and directed prosecution of the accused under the Factories Act, ^ i 
from trying the case. 1 L. 35. 24 M. 238 Dist. 5 P. W. R. 1912 Ref, 

2. Where a Cantonment Magistrate ordered the prosecution of the to another 

and proceeded to try the case, held, the case ought to be transferred to 
Magistrate. 20A. L. J. 911. ^ Tvarrau* 

3. A Magistrate who upon informatjoi^foniished to him, directs the issue 0 a L. T. 

under S. 6 of the Gambling Act. is disqualified from trying the case. 

154 = 61 I. C. 835 = 22 Cr. L. J. 451. 
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qitalt/iMlioii c/ JtidRe and Masislrale^iconld) 

4. When after the close of the trial Magistrate orders the Police to send up a charge 
sheet in respect of a\\itness he is disqualified from tr>ing him. 1921 13. 363. 

5. Upon a report from Tahsildar a Magistrate authorised the Tahsildar to prosecute the 
accused and the Tahsildar lodged a complaint before the same Magistrate r\ho tried 
the case, held, that the M.agisirate a-as not disqualified since he only authonced the 
prosecution and not directed it. 24 M. 238. 

6. A Magistrate uho as president of Tonn Committee sanctioned the prosecution, can 
try the care himself, but it is desirable that some other Magistrate should try it. 1 
U. 517 = 25 Cr. L. J. 273 = 1924 R. 87=76 1. C. 865. 

7. A Magi«trate taking a mere formal part in the prosecution is not disqualified from 
triing the case. 36 C. 869, 50 C. 135=1922 C. 298, 

8. The mere fact' that the Magistrate is a Municipal Commissioner does not necessarily 
disqualifv him Irom holding trial tn which Municipal matter was inrolTed, but it is 
a different matter when Magistrate is practically one of the prosecutors and the 
Judge. 10 C. 1030. 23 C. 44. 

9. If a Magistrate as Vice-President of the Municipality srnct'oned or concurred in 
sanctioning the prosecution of the accused he is disqnahfied from trjdng him. 18 

Bom. 442, 5 P. R. 1895 Cr., 23 Cr. L. J. 704, 14 N. L. R. 14. 

10. The District Magistrate IS not disqnahfied from hearing a case merely because he 
happens to be the Chairman of the Municipal Board. 1899 A. W. N. 74 Coiit. 
23 C. 44, 15 M. 83. 

11. A Magistrate incharge of opium and escise administration of a District is not pre- 
cluded from trying offences against the Opium Act. 15 A. 192. 

12. A District Jlagistrate IS not precluded from trying an offence under the Police Act, 
merely because he is head of the Police. 22 A. 340. 

13. A Magistrate ns President of the Octroi Sub-Committee directing the prosecution of 
accused for eroding payment of octroi is debarred from trying the case even though 
the accused had consented to be tried. 32 A. 635, 67 I. C. 622. 

14. Cantonment Magistrate can try the complaint lodged by Cantonment Board even if 
the Magistrate is member of the Board. 1928 L. 946=111 I. C. 326=29 
Cr. L. J, S22. 

15. The mere fact that the Magistrate issued a search warrant prior to the institution of 
a case does not disqualify him from trying the case. 1926 A. 428 = 95 I. C. 319= 27 
Cr. L. J. 783 = 24 A. L.J. 568. 

16. In a prosecution under S 282, Companies Act, when the Magistrate is a shareholder 
of the Company, he IS di8.quaiified to try the case. 53 B. 416 = 1929 B. 404=122 

I. C, 141 =31 B, L. R, 923. 

17. A Court which sanctions or directs a prasecution is not thereby rendered incompetent 
to try the offence or hear an appeal, although there may be special circumstances 
which render it improper to do so. 1924 N. 23 = 26 Cr. L. J. 1481. 

18. A Magistrate asked his fellow passengers in the Railway carnage to desist from 

smoking and on their refusal arrested and tried them. Held, he is morally dis- 
qualifi.d from trjing the accused. Rattan Lai 339. 

19. In a Sessions trial a witness was produced, who was ordered to be prosecuted under 
S.411 by the City Magistrate. He committed him to the Court of Sessions. Held, 
that the same Judge could not try him without the permission of the Hi^h Court 
1935 S. 1 = 155 I. C. 448 = 36 Cr L.J.821. 2 Q. 13 D.558,Relon. 

5. Local enquiry or Directing Investigation. 

1. A Magistrate holding enquiry under S. 202, Cr. P. C., is not disqualified from tninir 
the case. 24 C. 167. 

2. The fact that the investigating Magistrate expressed an opinion in the report, is no 
bar to his holding the trial. 4C. W. N. 604. 

3. A Magistrate taking an active part in forwarding the Police enquiry and collecting 

evidence is disqualified from trjing the acensed. 23 C. 328. ' " 
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DisquaUfication of Judge and Magistrate-^contd,) 

4. Police inquiry was ordered on a petition that accused had caused a false entry in a 
death Register. Pie could not take cognizance on Police report of an offence under 

S. 471. 1934 P. 156. 

6. Local inspection. 

1. There may be circumstances under which it would be advisable to direct a transfer 
from the Court of Magistrate who has made a local enquiry. 1930 A. 737 — 123 1.C. 
685-31 Cr. L. J. 555=1930 A. L. J. 606. 

2. A Magistrate in making a local inspection created some evidence and introduced il 
into the case. Held, he acted beyond his jurisdiction. I929 P. 160—116 I.C, 767. 

3. The judgment of a Jilagistrate is not vitiated by the fact that he inspected the spot 
and stated in his judgment what he saw there. 1923 M. 694 = 25 Cr. L. J. 7. 

4. Recording result of local inspection after delivery of judgment is irregular. 1925 C. 
353=81 I. C. 193 = 25 Cr. L. J. 705. 

5. Inspection of the spot by the Magistrate does not disqualify him from trj’ing the case- 
13 P. R. 1901 Cr., 37 C. 34. 

6. In inspecting the spot the Magistrate should be careful not to allow any one otx 
either side to say anything to him which might prejudice his mind. 39 C. 476. 

7. Where the Magistrate did much more than viewing the place for the purpose of 
understanding and deciding the evidence and imported in his judgment 

of opinioa and inference based upon circumstances not on the record the pi^«o 
was irregular and the accused should be tried by another Magistrate. 37 C. 3411. 

8. When the Magistrate noted the position of the accused and other men at the tim® 
of the alleged occurrence which he could not possibly note from locality he nas 
qualified from trying the case. 3 C. W. N. 607. 


7. Magistrate as witness. 

1. Trial by a Magistrate of an accused in a case wherein the Magistrate is 
witness is illegal- 2 C. 405, 21 P. L. R. 1904, 20 Cr. L. J. 45. 

2. A Magistrate holding a local investigation and obtaining information from 
Sources about the offence is incompetent to try the case. 21 C, 930. 

3. A ftfacistrate cannot import his personal knowledge in ft judgment. h! 

he makes himself a witness in the case and renders himself incompetent i i 
20 C. 857. ■ 

4. The Magistrate should not try an offence under S. 174, 1. P. C., 

been committed before him m bis capacity as Settlement Officer. Z A. ^ 

5. The examin.'ition of the trying Magistrate as a witness does not prevent him 

deciding the case. 1 927 O. 296= 103 I. C. 401 = 28 Cr. L. J. 673. ^ 

6. The mere fact that the existence of a village feud may be within him- 

S. D. O. does not necessitate (he transfer of the case to another Magistrate uv 
1927 O. 31 =99 I. C. 97=28 Cr. L. J. 65. 

7. A Magistrate who was cited as a witness recorded his own Tlu Court- 

exammed and the accus,*d took no steps to get the case transferred inrcrested 

fteld. that the evidence heintr of formal nature he nas_ not persoaaU} 


Held, that the evidence being of formal f'liQd. 

witbta th« meaninsof S. 566. I9Z6 O. 557=97 I. C. 953 =.27 Cr. L. J. "J" 

An accused h.xs right to cwraine the Magistrate issuing *he C 3 <e 

Gambling Act. as a witness and he is f S'l 

by the very' 5fagistratc issuing the warrant. 1924 L. 247 = 73 l, c. 

, . , , . * ■ ' l•"Ottledgc under S. 

^ . . ■ th the provis'cmscfb- t 

, . . 26Cr. L.J.249. 


An accused h.xs right to craraine the Magistrate the C3<« 

Gambling Act. as a witness and he is materially pre;udiced b> the tru 


8 Pecuniary and other interests. 

I. A Majisirate who is a skarekoMer of a Company is disqu-alificd frr-m trj'J-» 
20 Born, 502. 

Z. rxrtii! icterest even to a small extent is a suStcieat djfqcaliffcation. 53 om. * 
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3. A Magistrate who is servant of a corporation is deemei to have such an interest in 
the result of the prosecution by the corporation as to disqualify him from trying the 
case. 10 C. 194, 7 C. 322, 18 B. 442. 

4. The mere fact that the Magistrate is the master of the complainant does not dis- 

qualify him to try the case. 9 B. 172, See 95 I. C. 764. 

5. Where the complainant was the servant of the Magistrate and the Magistrate’s wife 
was driving in the dog-cart for passing which the accused was charged with rash and 
negligent driving the Magistrate was disqualified to try the case. 14 B. 572. 

6. The mere fact that the District Magistrate is incharge of the Court of Wards, does 
not disqualify him from trying the c.ase of theft arising out of a dispute between 
landlord and a tenant m the estate. 46 C- 854, 28 C. 297. 

7. A public officer whose duty it is to see that the law is obeyed cannot be said to be 
personally interested in the pro?ecution and trial of ofTender, 15 A. 192. 

8. Magistrate who took no active interest in the arrest of an accused and Police pro- 
ceeding IS not disqualified from trying the case. 20 Cal. 857, 23 Cal. 323. 

9. If one of the charges against accused ts a contemplated offence against the Magist- 
rate, he should not deal with his trial application. 1935 L. 230 = 35 Cr. L. J. 1180. 

9. Prosecution by Local Bodies. 

'1. The Magistrate in his capacity as Municipal Commissioner invited the attention of 
the executive officer with regard to keeping of swine and the Health Officer institut- 
ed prorecution. Held, that the convictions by that Magistrate were not improper. 
1923 A. 483*71 I. C. 359. 

2. Where a Cantonment Magistrate ordered the prosecution of the accused as Secretary 
and proceeded to tn- the case, held, the case ought to be transferred to another 
Magistrate. 20 A. L. J. 911. 

3. A Magistrate who as President of Town Committee, s.inctioned the prosecution, can 
trj' the case himself, but it is desirable that some other Magistrate should fry it. 

1 n. 517*1924 n. 87*76 I. C. 865*25 Cr. L. 273. 

4. The mere fact that the Magistrate is a Municipal Commissioner does not necessarily 
disqualify him from holding trial m which Municipal matter was involved, but it 
IS a different matter n hen Magistrate IS practically one of the prosecutors and the 
Judge. 10 Cal. 1030. 

5. If a Magistrate as Vice President of the Mgnicip.ality sanctioned or concurred m 
sanctioning the prosecution of the accused he IS disqualified from trjinghim. 18 

B. 442. 5 P. B. 1896 Cr^ 23 Cr. L. J. 704. 

6. The District Magistrate is not disqu.ilificd from he.'iring a c.ise merely because he 
happens to be the chairman of the Municipal Board. 1859 A. W. N. 74, Coni. 23 
Cal. 44, 15 M. 83. 

7. A Magistrate as President of the Octroi Sub-Commiltce directing the prosecution of 

accused for erading payment of octroi is debarred from trying the case e%cn though 
the accused had cosented to be tried. 32 635. 

8. Cantonment M.apistrate can fry the complaint lodged by C.mtonrnent Board even 
if the Magistrate is member of the Board. 1923 L. 946 = 29 Cr. L. J. 822. 

10. Tendering pardon to approver. 

A District Magistrate is not percluded from trying the case of approver to whom pardon 
was tendered with his sanction, although the Magistrate tendering the pardon is 
deKarred under S. 337 (4), Cr. P. C. 30 P. R, 1919 Cr. 

DIET MONEY. 

There IS no provision m the Code, under which the Court con erder payrrect of d et 
money to a Witness. Tliat po^'cr is vested m tbe Court under the general rul^s rf 
the High Court and thereforea suit for recovery cf such money is mainuin-nlle in a 
Civil Court. S. 547, Cr. P. C„ does not apply to such a case. 1926 C 259 = 50 I 

C, 4SS = :^)C. W. N. 1033. 
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Disiiuct Offences, 

DISTINCT OFFENCES. S. 233, Cr* P. C. S. 71 1. P. C. 

1 . Aggregate sentence. 

1. Aggregate sentence of 20 years on conviction of several offences is illegal. 105 P. 

L. R. 1901. 

2. Aggregate sentence u'ithin specified limits is not competent for conviction at oa« 
Inal of distinct offences. H P. R. ISs6 Cr, 

2. Alternative charge. See Charge. 

1. Alternative charge and conviction for distinct ofiences js not possible. 43 P. 

R. 1887 Cr. 

2. There is no misjoinder in charging the accused with the main offence, natnelj. 
murder with S. i03 to 203, I. P. C. 1930 M. 870=32 Cr. L. j. 253. 

3. A person was charged m the alternative with having made two contradictory state 
ments and was convicted in the alternative either under S. 382 or 193 The 
Magistrate being unable to find which of them wtis false, held, that there 
two distinct offences to which tw'o separate charges were necessary. 10 B. 124^. 

3. Concurrent sentence. Sec Sentence — 11. 

4. Consecutive sentence. See Sentence — 13. 

5. Cross cases. See Counter cases. 

There were tw'o cross cases arising out of a riot and although two separate records ^ere 
prepared, only one joint trial was held and prosecution evidence in each 
treated as defence evidence in the other. The procedure is illegal and the trial 
be quashed. 1925 L. H9«81 I. C. 39«25 Cr. L. J.551. 

6. Cumulative sentence. See Sentence — 13. ^ 

1. Cumulative sentence for distinct offences is illegal. 8 P. R. 1895 Cr., 35 

1896 Cr. ' ^ 

2. Cumulative sentence for distinct offence of noting and hurt is justified. 32 

1885 Cr. See also 8 P. R. 1895 Cr. p 

3. Separate sentence for more than one offence In (he same transaction is 
R. 1888 Cr. 

4. If the act of accused coupled with his knowledge or intention ^cuniuh' 

offence and ts also punishable under a less grave offence, he is not liaoie i 

tivc sentence. 11 B. H. C. R. (Cr. C.) 13. 

7. Distinct offences — What are — . 

1. Theft and escape from lawful custody. 3 L. B. R. 221=4 Cr. I« J. 389. 

2. Kidnapping a boy and assaulting the mother who demanded the boy. 26 M* 4 

3. Simple hurt and grievous hurl under S. 325. 50 C. 94 = 1922 C, 573. 

4. Abetment cf falsification of document and fraudulent destruction of oci 

26 M. 125. 

5. Offences under Ss. 411 .and 458, J. P. C. 51 P. R* 1905 Cr, 

6. Theft and receiving stolen properties, 28 C. 10, 1923 L. 394. 

7. Receiving stolen properties and habitual dealing in stolen properties. S . 

8. Criminal raisappropnation and cheating. 13 C. W, N. 1089. 

9. Offences under Ss. 167 and 466, 1. P. C. 8 C. 450. 

10. Offences under Ss. 411 and 4S9 (c), X. 1*. C. 29 C. 387, 

U. Offences under Ss. 182 and 5C0, I. P. C. 37 C. 604. 

12. Theft and recejvmg illegal gratification for the restoration of stolen prorerl. ■ 

Bur. L. Xt. 67, . 

13. Offences of belonging to aging of dicoits and the offence of commiim, 

1852 A. W. S'- 178. . 

14. IlmbeMfemeDtof m'Mey(S.409)asdW5>ficatioaof arcoR.nts (S- 
i!«n» ether than those eiabewled. 35 A. 42. 
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15. Reteirlng stolen property on different occasions for the articles were the proceed of 
a burgKiry. 2 P. L. T. 47. 

16. Two attempt.^ at cheating committed on tn'O different dates. 2 C. L. J. 618. 

17. Wrongful confinement and torture committed at several distinct times and places. 

1919 M. W. N 199. 

18. Misappropriation of three sums of money from three distinct persons. 6 C. L. J. 757. 

19. Cheating three different persons. 4l C. 65, 1922 O. 250 = 23 Cr. L. J. 687. 

20. Misappropriation of two sums of money collected on different dates. 40 C. 846. 

21. Theft and causing hurt to the complainant sometimes after to deter him not to go to 

the Police Station. 1924 A. 211 =81 I. C. 61 2=21 A. L. J. 859. 

8. Distinct offences — What are, — not — . 

1. Making of any number of false statements in the same deposition, is one aggregate 
case of puriury. 36 C. 803. 

2. If a person is found in possession of a number of stolen articles he is guilty of a 
single offence and it makes no difference whether the articles belonged to a single 
owner or different owners. 45 A. 485, 50 C. 594, 3 P. 503 = 1925 P. 20. 

3. The mere fact that the propertj stolen on two different occasions is found at one and 
the same time m the possession of the accused is not sufficient to prove that the 
accused has committed two different offences under S. 411. 15 A. 317, 15 C. 511. 

4. Stealing of several bullocks from the s.ame man at the same time is only one offence. 

1881 A. W. N. 154. 

5. Misappropriation of several books of .account in respect of the same estate though on 
different occasions is one offence. 17 C. W. N. 429. 

6. Where a person falsely entered the name of his private servant m the muster roll 
register and committed criminal breach of trust by unlawfully p.iyjng wages for a 
year. Held, that each act constituted distinct breach of trust and falsification of 
account and the joinder of charges was illegal. 130 I. C. 330=32 Cr. L. J. S4C. 

7. Offences under Ss. 3S0— 457 committed on different dates are distinct offences, each 
requiring a separate trial 1932 B. 277=35 Cr. L. J.6I9. 

8. Misappropriation of several sums of money on several occasions in regard to one 
individual is one offence. 1+ Cal. 128. Sec 27 C.839. 

9. Receiving bribe partly on one daj and partly on another is one offence. 5 C. W. N. 
332. 

10. Theft of a box and bicycle from one person committed at the same time is one 

offence. 21 Cr. L. J. 682. 

11. Theft of two articles belonging to two different persons committed in one enterprise 
IS only one offence. 90 I. C. 151. 

12. When a charge of conspiracy IS established, the accused could be jointly tried for 
offences committed in pursuance of conspiracy. 1932 A. 73 = 1 37 I. C. 73. 

13. Accused were charged under Ss. 302 — 201, I. P. C, and were acquitted under S. 302, 
but convicted under S. 201. Held, there was no misjoinder of charges. 1932 A. 71. 

14. The accused was charged with having used as genuine a forged pass book, the charge 
also specifying three forged counterfoils therein. Held, that though the charge was 
improper, the accused was not prejudiced and the conviction should not be set aside. 
1932 C. 39 = 55 C. L. J. 349. 

9. Procedure. 

1. If for other distinct offences separate charge is not framed the irregularity is cured 
by Ss. 255— 537. 66 I. C. 672= 1921 S. 47= 16 S. L. R. 15. 

2. The objection as to violation of S. 233 can be taken by the High Court in revision. 

1921 P. 291. 

3. When the accused defan ed the complainant on several occasions and it is not clear 
from the charge as to which incident each one cf the two accused was called -upon 
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to meet, stich a clmpc is not m compliance with S. 253. 1950 Sin5 6^“1I0I. C. 
532=30 Cr. L. J. 1073, 11 C. 106, 30 C. 102. 

4. The breach of the provisions of S. 233 it an illegality vitiating the trial. 25 M. 61, 

130 I. C. 350, 1932 B. 277=34 B. L. R. 590. Su 1952 73-= 137 I. C. 73. 

5. S. 233, Cr. P. C. applies to summons cases aha, 35 L. W. 661. 

10. Separate sentences. S. 72, I. P. C. See — S. 

1. Separate sentences can be p.assed under S. 147 and under S. 325, read with S. H9, 

134 I. C. 1041 = 1931 C. 606=33 Cr. L. J. I. 

2. If accused IS convicted under S. 143 and tinder Ss. 341—149, there should be only 
one sentence. 3930 L. 1044=129 1. C. 221«52Cr. 1. }. 219. 

Separate sentences can be p.issed under Ss. 347 and 525. 1933 M. 338 = 56 M. 481. 
3928 M. 18 Foil. 20 Cr. L. J 145, 16 C. 725. 40 C. 511, 17 B. 250, 7 A. 29. 7 A. 
757 Rel. on. 1922 M.405 and 1927 M. 970 Not Foil. 

DISTRICT MAGISTRATE- 

1. Additional. 

1. Additional District Ti'ingisirnte is subardtnnie to D/strict Mopistrnte. 25 P.R^ 1908 Cr. 

2. District Magistrate can revise proceedings of Additional District Magistrate. 25 P* 
R. 1908 Cr. 

2. Bail by— See Bail 5. 

3. Definition of— S. 10, Cr. P. C. 

3. The term Zillah Magistrate used in Bombay Regulations means a District Magis* 
trate. 3 B. H. C. R. 11, 7 B. H. C. R. 59. 

2, A Deputy Commissioner m a non- Regulation Province is a District Magistrate. 16 
W. R. 1. 

3. A Presidency Magistrate is not included in the term of District Magistrate, 32 M. f03 

4. Delegation of Powers, Sec Delegation. 

5. Imtructions to Subordinate Magistrates. 

Subordinate Magistrates are not legally bound by District Magistrate's general -instruc- 
tions in particular cases. 38 M. 489 (490)= 16 Cr. L. J. 629. 

6. Jurisdiction of — 

1. Acquittal by a District Magistrate without any appeal against Subordinate Magis- 
trate's order is not competent 5 P. R. 1869 Cr. 

2. Conviction and sentence on investigation by a Subordinate Magistrate is illegal. 65 

P. R. 1866 Cr., 17 P. R. 1867 Cr., 25 P. R. 1905 Cr. 

3. District Magistrate has no power of quashing sentence .and ordering retrial on refer 
ence under S. 349 (2). Cr. P. C. 14 P. R. 1900 Cr. 

4. A District Magistrate is not disqualified to give s.anction for prosecution in resp^t of 
offences connected with the proceedings m Subordinate Court. 36 P. R. 18^ 

5. District Magistrate can proceed under S. 107 (2l, Cr. P. C., against a 

is living outside his jurisdiction (say Native State), if breach of peace is appre 
ed in his District. 1922 A. 337=67 I. C. 348=23 Cr. L. J. 396. 

(J. "* .... . r.f — his powers under S. 107 (2), to a 

and conclude the trial himseU. 13 C- * • 

7. After the initiation of proceedings under 5. 107 (2), District 

it to a Subordinate Magistrate competent to deal Tvitfi >t. 31 C. 350, 24 i , 

8. District Magistrate cannot supplement a sentence passed by a Subordinate M- 8 
Irate by addition of solitary confinement. 38 P. R. 1866 Cr. 

9. District M.igisfrate cannot interfere nith the sentence of whipping. 45 P. D, F* 

10. District Magistrate and Sessions Judge have concurrent jurisdiction to order urt .er 
«muiry. 151 P. L. R. 1903. 43 A. 497. 
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IJ. A District Mapi«;tratc i'; not competent to refer the proceedings of superior Court 
(St'SMons Court) to the Uvgtr Court. 41 B. 47, 4S A. 851 (855), 2S A. 91, 16 A. 
378, 18 C. 1S6. 

12. District Magistrate .ns a Court of original jurisdiction is inferior to Sessions Judge. 
12 C. 476, 15 P. R. 1901. 

13. The District Magistrate sitting ns a Court of appeal is inferior to the Court of 
Sessions and the latter can refer an appellate-judgment of the former to the High 
Court. 3 L. 23=1922 L. 85=23 Cr. L. J. 577=58 I. C. 609. 

7. Powers of — 

1. A District Magistrate IS competent to cancel a bond under S. 125, Cr. P. C. and 
release a person at his discretion. 41 A. 651, 35 A. 103, 1893 A. \V. N. 183, 37 M. 
125 (141). 

2. District Magistrate can direct fresh trial by a different Magistrate m case of accused 
disch.arged by a Subordinate Magistrate. 10 P. R. 1912 Cr., 38 P. R. 1885 Cr. 

3. Di«irict Magistrate can n akc OTcr an accused to Jirga for trial, although he is dis- 
charged bj a Subordinate Court. 44 P. R. 1882 Cr. 

4. District Vogistrate can rcTise order of discharge in security cases. 24 P. R. 1903 
Cr,42 P. R. 1903 Cr. 

5. District Magisltaie can mthdraw proceedings under S. 488, Cr. P. C, 3 P. R, 
1905 Cr. 

8. Revision by.— See Revision, Record calling hy—, 

9. Subordination. 

1. Additional District Magistrate is subordinate to a District Magistrate. 25 P. R. 
1908 Cr. 

2. All Magistrates are subordimile to District Magistrate. 25 P. R. 1908 Cr. 

3. Court of Magistrate of first class IS subordinate to District Magistrate, 10 P. R. 
1894, 42 P. R. 1882 Cr. 

4. District Magistrate exercising appellate jurisdiction is inferior Court to Sessions 
Judge. 3 L. 23=1922 L. 85 = 23 Cr. L. J. 577*=68 I. C. 609. 

5. District Magistrate as a Court of original jurisdiction is subordinate to Sessions 
Judge. 15 P.R. 1901 Cr. 

6. Police or Superintendent of Police is subordinate to District Magistrate in his execu- 
tixe capacity but under S. 195, Cr. P. C. Police is not subordinate to District 
Magistrate. 4 L. 130= 19-3 L. 341 = 73 I. C. 779 = 24 Cr. L. J. 683, 45 A. 135, 

32 C. 180, 20 P. R. 1910 Cr., 27 A. 292. 

10. Transfer of cases by — Sie Transfer — 8. 

DISTURBING RELIGIOUS ASSEMBLY. S. 296. I, P. C. See Procession. 

1. Causing disturbance. 

Mere spreading of false rumour although resulting in serious disturbance does . not 
amount to causing disturbance. 51 I. C. 197 = 20 Cr. L. J. 421= 17 A. L. J. 820. 

2. Essential and Evidence. 

1. The earning of flags through public streets in a procession of certain Lodhas to a 

temple is a religious assembly and attack on it is an affence under S. 296. 34 A. 

78, 26 M. 554, 32 M. 527. 

2. Accused took possession of drum from certain boys s\ho were beating it on a 
public read to summon people for a procession during Muharram, which he 
restored to them the nevt day, is not guilty under S. 296. 33 P. \V. R. 1909 Cr. 

= 119 P. L. R. 1909. 

3. No person has any right to pass a mosque with music so as to disturb religious 
worship going on therein during the notified hours, 2 M. 140, 6 M. 203, 6 I. C. 744 
= 7 M. L. T. 430, 34 M.92. 

4. All the four Schools of Mohammadans hare equally right to pray and a person utter* 
ing Amin loudly in prayer is not guilty under S. 296. 12 A. 494 (502-506), 
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to meet, such a chnrpe is not in compliance with S, 233. 1930 Sini 62=119 1.0. 
532=30 Cr. L. J. 3073, 31 C 106, 30 C- 102. 

4. The bre.ich of the proriston*; of S. 233 h an illeg.-tlity vitiating the trial. 25 M. 61, 
J30I. C. 350, 3932 B. 277«34 B. L. R. 590. Su 1932 .V. 73= 137 I. C. 73. 

5. S. 233, Cr. P. C. .applies to summons cases alsa. 35 L. W. 661. 

10. Separate sentences. S. 71, 1. P. C. See — S. 

1. Separate sentences can be p.issed under S. 147 and under S. 325, re.ad with S. H9, 

134 I. C. 1041=1931 C. 606=33 Cr. L. J. 1. 

2. If .accused is convicted under S. 143 and under Ss. 3fl — 149, there should be only 
one sentence. 1930 L. 1044=129 I. C. 221 =32 Cr. L. J. 219. 

Separate sentences c.an be passed under Ss- 147 and 323. 1933 M. 335=55 M. 451. 

1928M. 18 FoH. 20Cr. L. J. 145, 16 C. 725, 40 C. 511, 17 B. 250, 7 A. 24. 7 A. 
757 Rel. on. 1923 M. 405 and 1927 M. 970 Not Foil. 

DISTRICT MAGISTRATE— 

1. Additional. 

1. Additional District Jifapistr.ale is subordinate to District M.agistrate. 25 P.R« 1908 Cr, 

2. District Magistrate c.an revise proceedings of Additional District Jhagistrate. 23 P* 
R. 1938 Cr. 

2. Bail by— See Bail 5. 

3. Definition of— S, 10, Cr. P. C. 

1. The term Zillah Magistrate used in Bomb.iy Regulations means a District Msgis* 
trate. 3 B. H. C. R. 1 1. 7 B. H. C. R. 59. 

2. A Deputy Commissioner in a non-Regulatlon Province is a District Magistrate, 15 

W. R. 1. 

3. A Presidency Magistrate is not included in the term of District Magistrate. 32 M. • 03 

4. Delegation of Powers. See Deleg.ation. 

5. Instructions to Subordinate Magistrates. 

Subordinate Magistrates are not legally bound by District Magistrate's general 'insfriic 
tions in particuLar cases. 38 M. 489 (490)= 16 Cr. L. J. 629. 

6. Jurisdiction of — 

1. Acquittal by a District Magistrate without any .appeal against Subordinate !\fag»5 
trate’s order is not competent. 5 P. R. 1869 Cr. 

2. Conviction and sentence on investigation by a Subordinate M.agistrate is dleg-'*!* 

P. R. 1866 Cr., 17 P. R. 1867 Cr., 25 P. R. 1905 Cr. 

3. District Magistrate has no power of quashing sentence and ordering retrial on re 
ence under S. 349 (2). Cr. l\ C. 14 P. R. 1900 Cr. 

4. A District Sfagistrate is not disqu.nJ/fied to give sanction for 

offences connected with the proceedings in Subordinate Court. 36 P. H- 

5. District Magistrate can proceed under S. 107 (2\ Cr. P. C., .against a 

is bring outside bis jurisdiction (s.ay Native State), if breach ‘ 

ed jn his District. 1922 A. 337==*07 I. C, 348=23 Cr. D. J. 396. 

6. District Magistrate cannot delegate his powers under S. 107 (2), to 
Magistrate to draw up proceeding and conclude the (rial himseit. 

580, 41 M. 246. 

7. After the initi.ation of proceedings under S. 107 (2), Bislrict Magistrate can tr.a^ 
it to a Subordinate Magistrate competent to deal v,Uh it. 31 C. 35U, i • 

6- District Jfagistr.ate cannot supplement a sentence p.assed by a Subordinate • S 
trate by addition of solitary confinement. 38 P. R. 1866 Cr. ^ 

9. District M.agistrate cannot interfere with the sentence of whipping, 45 P. D. • 

10. District Magistrate and Sessions Judge ha\e concurrent jurisdiction to order 
enquirj-. 151 P. L. F. 1903. 43 A. 497. 
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1!. A District Maci'^trate i«! not eompclcnt to refer the proccetIin?s of superior Court 
(^e<‘tons Court) to the High Court. 41 IJ. 47, 4S A. 851 (855), 23 A. 91, 36 A. 
378, 18 C. 1S6. 

12. District Mnpistratc ns Court of oncinal jurisdiction fs inferior to Sessions Judge. 
12 C. 476. 15 1\ I?. 1901. 

13. The District Mapistmtc sitting as a Court of appeal is inferior to the Court of 
Sessions and the latter can refer an appellate-judgment of the former to the High 
Court. 3 L. 23=1922 L. 85=23 Cr. L. J. 577=58 I. C. 609. 

7. Powers of — 

1. A District Magistrate IS competent to cancel a bond under S. 125, Cr. P. C. and 
release a person at his discretion. 41 A. 651, 35 A. 103, 1893 A, \V. N. 183, 37 M. 
125 (141). 

2. District Magistrate can direct fresh trial bj a different Magistrate in case of accused 
discharged by a Subordinate Magistrate. 10 P. R. 1912 Cr., 38 P. R. 1885 Cr. 

3. Di'irict Mapislratc can n akc OTcr an accused to Jirga for Inal, although he is dis* 
charged b> a Subordinate Court. 44 P. R. 1882 Cr. 

4. District ^'afIStratc can rcrisc ctder of discharge in security cases. 24 P. R. 1903 
Cr..42 P. R. 1903 Cr. 

5. Dieinct ^^agISlrale can r\ithdraw proceedings under S. 488, Cr. P. C. 3 P. R. 
1905 Cr. 

8. Revision by. — See Pension, Record calling by*”. 

9. Subordination 

1. Additional District Magistrate IS subordinate to a District M<igistrate. 25 P. R. 
1903 Cr. 

2. All Magistrates are subordinate to District Magistrate. 25 P. R. 1908 Cr. 

3. Court of Magistrate of first cl.iss IS subordinate to District Magistrate, 10 P. R. 
1894. 42 P, R. 1882 Cr. 

4. District Magistrate exercising appellate jurisdiction is inferior Court to Sessions 
Judge. 3 L. 23= 1922 L. 85=23 Cr. L. J. 577=68 I C. 609. 

5. District Magistrate as a Court of original jurisdiction is subordinate to Sessions 
Judge. 15 P. R. 1904 Cr. 

6. Police or Supermtendeni of Police is subordinate to District Magistrate in his execu- 
tive capacity but under S. 195, Cr. P. C. Police is not subordinate to District 
Magistrate. 4 L. 130= 19.3 L. 341 = 73 I. C. 7 7 9 = 24 Cr. L. J. 683, 45 A. 135, 

32 C. 180, 20 P. R. 1910 Cr., 27 A. 292. 

10. Transfer of cases by — Sie Transfer — 8. 

DISTURBING RELIGIOUS ASSEMBLY. S. 296, I. P. C. See Procession. 

1. Causing disturbance. 

Mere spreading of false rumour although resulting m serious disturbance does . not 
amount to causing disturbance. 51 I. C. 197 = 20 Cr. L. J. 421= 17 A. L. J. 820. 

2. Essential and Evidence. 

1. The carrying of flags through public streets in a procession of certain Lodhas to a 

temple IS a religious assembly and attack on it IS an affence under S. 296. 34 A. 

78, 26 Jr. 554, 32 M. 527. 

2. Accused took possession of drum from certain boys v.ho were beating it on a 
public read to summon people for a procession during Muharram, which he 
restored to them the next day, is not guilty under S. 296. 33 P. W. R. 19Q9 Cr. 

= 119 P. L. R. 1909. 

3. No person has any right to pass a mosque with music so as to disturb religious 
worship going on therein during the notified hours. 2 M. 140, 6 M. 203, 6 I. C. 744 
= 7M. L.T. 430, 34 M.92. 

4. All the four Schools of Mohammadans bare equally right to pray and a person utter- 
ing Atnin loudly in prayer is not guilty' under S. 296. 12 A. 494 (502-506). 
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to meet, sucli n ch.'irpe IS not in compliance wKIi S. 255. 1950 Sini 62«II9 1.C. 
552«30 Cr. L. J, 1073, 11 C. 106, 30 C. 102. 


4. The breach of the prorisionvS of S. 233 t! an illegality vitiating the trial. 25 M. 61, 
130 I. C. 350, 1932 a 277«34 B. L. R. 590. See 1952 A. 73=137 I. C, 73. 

5. S. 233, Cr. P. C. applies to summons cases also. 35 L. \V. 661. 

10. Separate sentences. S. 71, J. P. C. See — S. 

1. Separate sentences can be p.assed under S. 147 .and under S. 325, read rv/th S. H9, 

334 I. C. 1041 = 1931 C. 606= 33 Cr. L. J. 1. 

2. If accused is convicted under S. 143 and under Ss. 341 — H9, there should be ocly 
one sentence. 1930 L. 1044= 129 I. C. 221=32 Cr. L. J. 249. 

Sep.arate sentences can be passed under Ss. 147 and 325. 1955 .M. i5S=’56 M. 431. 

1928 M. 18 Foil. 20 Cr, L.J. 145, 16 C. 725, 40 C. 511, 17 B. 250, 7 A. 29, 7 A. 
757 Rel. on. 1922 M. 405 .and 1927 M. 970 Not Foil. 

DISTRICT MAGISTRATE- 
i. Additional. 

1. Additional District Magistrate is subordinate to District Sfagistrate. 25 P-B- 150S Cr. 

2. District Magistrate can revise proceedings of Additional District Magistrate. 25 F 
R. 1908 Cr. 


2. Bail by— See Bail 5. 

3. Definition of— S. 10, Cr. P. C. 

1. The term Ziilah Magistrate used in Bombay Regulations means a District 
trate. 3 B. H. C. R. 1 1, 7 B. H. C. R. 59. 

2. A Deputy Commissioner in a non-ReguIation Province is a District Magistrate. 
W. R. l. 

3. A Presidency Magistrate is not included in the term of District Magistrate. 32 M. 


4 Delegation of Powers. See Delegation. 

5. Instructions to Subordinate Magistrates. 

Subordinate JiTagistrates are not legally bound by District M.agistrates general ■instriic 
tions in particular cases. 38 M. 489 (490)= 16 Cr. L. J. 629. 


Jurisdiction of — 

1. Acquittal by a District Magistrate without any appeal against Subordinate Mag 
trate’s order is not competent. 5 P. R. 1869 Cr. 

2. Conviction and sentence on investig.ation by a Subordinate Magistrate is illegal. 

P, R. 1866 Cr„ 17 P. R. 1867 Cr., 25 P. R. 1905 Cr. 

3. District Magistrate b.as do pon-er of quashing sentence and ordering retrial on r 
ence under S. 549 (2). Cr. P. C. 14 P. R. 1900 Cr. 

4. A District Magistrate is not disqu.alified to give sanction for 

offences connected with the proceedings m Subordinate Court. 36 P. • 

5. District Magistrate c.nn proceed under S, 307 (2\ Cr. P. C., against a 

is living outside ins jurisdiction (say Native State), if breach of peace i • . 
ed in his District. 1922 A. 337=67 I. C. 348=23 Cr. L. J. 396. 

6. r *' ■ ** his powers under S. 107 (2), to 

and conclude the trial bimsejf. t'3 


7. 

S. 

9. 

10 . 


After the initi.ition oi proceedings under S. 107 (2), District js'l, 

it to .a Subordinate M.agistmte competent to deal with it. 31 C. 3ou, * 

District M.agistrnfe cannot supplement a sentence p.^ssed by a Subordinate 
trate by addition of solimry confinement. 38 P. R. 3866 Cr. 

District Jlagistrste cannot interfere with the serttence of whipping. 45 P. f— ^ 
Dishict Mtigistrate and Sessions Judge have concurrent jurisdiction to order 
enquiry-, I5I I\ L. R. J903.43 A. 497. 
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11. A r)i<trict Mapistratc i<5 not competent to refer the proceedinps of superior Court 
(‘?c^'-)r)Ti«5 Court) to the High Court. 41 B. +7, 4S A. 851 (855), 25 A. 91, 56 
378, 18 C. 1S6. 

12. Pi'itrict Mnpi<;tratc us t\ Court of original jurisdiction is Inferior to Sessions Judge. 
12 C. 476, 15 I‘. n. 1901. 

13. The Pistnct Magistrate sitting as a Court of appeal is inferior to the Court of 
Sessions and the l.attcr can refer an appellate-judgment of the former to the High 
Court. 3 L. 23= 1922 L. 85=23 Cr. L. J. 577=68 I. C. 609. 

7. Powers of — 

1. A District Magistrate IS competent to cancel a bond under S. 125, Cr. P. C. and 
release a person .at his discretion. 41 A. 651, 35 A. 103, 1893 A. W. N. 183, 37 M. 
125 (141). 

2. District Magistrate can direct fresh trial by a different Magistrate in case of accused 
discharged by a Subordinate Magistrate. 10 P. I?. 1912 Cr., 38 P. R. 1885 Cr. 

3. Disinct Magistrate can n ake orer an accr.red to Jirga for trial, although he is dis- 
charged by a Subordinate Court. 44 P, R. 1882 Cr. 

4. District Vapisirate can rerise order of discharge m security cases. 24 P. R. 1903 
Cr., 42 P. R. 1903 Cr. 

5. Disinct Magistrate can tvitbdraw proceedings under S. 488, Cr. P. C. 3 P. R. 
1905 Cr. 

8. Revision by . — Seo Revision, Record calling by — . 

9. Subordination. 

1. Additional District Magistrate IS subordinate to a District Magistrate. 25 P. R. 
1908 Cr. 

2. All Magistrates are subordinate to District Magistrate. 25 P. R. 1908 Cr. 

3. Court of Magistrate of first class IS subordinate to District Magistrate, 10 P. R. 
1894, 42 P. R. 1882 Cr. 

4. District Magistrate exercising appellate jurisdiction is inferior Court to Sessions 
Judge. 3 L. 23= 1922 L. 85=23 Cr.L.J 577=68 1 C. 609. 

5. District Magistrate as a Court of original jurisdiction is subordinate to Sessions 
Judge. 15 P. R. 1904 Cr. 

6. Police or Superintendenv of Police is subordinate to District Magistrate in his execu- 
tive capacity but under S. 195, Cr P. C. Police is not subordinate to District 
Magistrate. 4 L. 130=19.3 L. 341 = 73 I. C. 779 = 24 Cr. L. J. 683, 45 A. 135, 

32 C. 180, 20 P. R. 1910 Cr., 27 A. 292 

1 0. Transfer of cases by — Sie Transfei — 8 

DISTURBING RELIGIOUS ASSEMBLY. S. 296, 1. P. C. Sec Procession. 

1. Causing disturbance. 

Mere spreading of false rumour although resulting m serious disturbance does . not 
amount to causing disturbance. 51 I. C. 197 = 20 Cr. L, J. 421= 17 A. L. J. 820. 

2. Essential and Evidence. 

1. The carrying of flags through public streets m a procession of certain Lodhas to a 

temple is a religious assembly and attack on it is an affence under S. 296. 34 A. 

78, 26 M. 554, 32 M. 527. 

2. Accused took possession of drum from certain boys who were beating it on a 
public read to summon people for a procession during Muharram, which be 
restored to them the next day, is not guilty under S. 296. 33 P. W. R. 19Q9 Cr. 

= 119 P. L. R. 1909. 

3. Ko person has any right to pass a mosque with music so as to disturb religious 
worship going on therein during the notified hours. 2 M. 140, 6 M. 203, 6 1. C. 744 
= 7M. L. T. 430, 34M. 92. 

4. All the four Schools of Mohammadans have equally right to pray and a person utter- 
ing Atnin loudly in prayer is not guilty under S. 296. 12 A. 494 (502-506). 
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5. 


6 , 

7. 

8 . 


The C.T50 would be diflerent tf Amin js spoken loudly for the 
others ent'nt’ed in prajer. 7 A, 4GU i3A.dl9. 


purpose of disturbing 


IftheOTrsliip isi.raulhorisctlorilcahiirabIc one, S. 2« <lo:e not iiro!c-t so-h 
reitg-ious worship or ceremony. 23 C. 60. i - - 


Disturbance does not imply that the worship or ceremony should be actunhy stopped 
or lofcrrt/pferf. 1 Wetr 2S9> 


9. Every one has the right of conducting religious procession through public street. 
Know edge of forable opposition docs not make it unlawful. 1925 0. 656. 

10. A dispute arose over nTazbpro.'essiai. Mihimmsiins h.ad no right to bake pro* 
cession through that grove. Held, lltndus were not guilty for obstructing them. 
1933 O. 196 = 34 Cr. L. J. 793. 

3. Procedure. 


A body of men disturbing a religious procession may be guilty of rioting. 15 I. C. 
806. 

DIVORCE. See Mninten.ance— 15. Bigam}— 14. 

Power of divorce is recognized among Khatiks — low class Sudras. ISI P. h. R- 
1914. 

DIVORCED WIFE. See Enticing .aw.ay married woman. 

DIWALI GAMBLING. See Public Gambling Act. 

1. To issue warrant to raid houses where gambling goes on at the time of Diwalt is 
highly undesirable as the Police are merely encouraged to run in number of 
perfectly innocent persons in order to get reward. 1930 0. 403*® J2S I. C. 6S. 

2. The presumption raised by the Act is not as strong when the gambling takes place 
openly on the Diwali occasion, as when it takes place at other times in a private 
bouse. 1922 0. 224 «71 f. C. 62«24 Cr. L. J. 14 = 25 0. C. 111. 

3. Diwali gambling is no offence if it is not in contravention of the Act. Where the 
only evidence was that the owner of the bouse bad m iroat of him a small pot 
containing As. 25 and there was no reason to suppose that the sum represented his 

<'• f •»' Tvere quite trifling. Held, rh.it it nms only a case 
5use and no offence was committed under the Act* 

I. W. N. 757=32 Cr, L.J. 82. 

4. Allowing the use of house for Diwali gambling without demanding any rent, etc., 
is not keeping a common gambling bouse. 50 L C. 171 ■*=20 Cr. L. /. 285. 

DOCK. 

It is entirely an act of iudultence on the part of the Court to allow an accused 
person to remain outside dock. 15 I. C. 1000. 

DOCTOR'S CERTIFICATE. See Age, certificate. 

1. A certificate by a qualified doctor is sufficient evidence of accused’s inability W 
attend, unless the certificate is to be disregarded for any reason. 1925 L. J{)J«8I 
I. C. 126=25 Cr.L.J. 638. 

2. The certificate of doctor is not per se admissible being hearsay e-rideace. To 

make it admissible, the author must be produced to prove It. 47 B. 74= 1925 ii. 
183 = 24 B. L. TL 803. 

DOCUMENT. Ss. 29. 30, 175, 204, 477, L P. C. 

1. Admission of—'flf ter close of case. 

/ Admission of document .after close of case and without notice or 

ether rafty to addnee rebutting eridence is illegal. 3934 P. 86- H; J. C. //■» u 
P. 153 = 35 Cr. L. J. 451. 

2. Alteration in.— '5<j« Forgerj— 2. 

3. Antedating. See Forgery — 3. 
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4. Concealing, defacing or destroying. S. 477, I. P. C, 

1. The fact that document is unstamped or inadmissible for want of registration is 

immaterial. 12 M. 148. 

2. Accused tore up promissory note delivered to him by the complainant, who had come 

to demand payment, be was guilty under S. 477, I. P. C. 12 M. 54. 

3. Tearing up a Pattah is an offence under S. 477. 3 \V. R. 38. 

4. Accused tore a paper containing a settlement of account between tbe accused and the 
complainant. 12 M. 148. 

5. Suppression of a document may amount to a secretion. 58 C. 1051 = 1931 C. 184. 

6. Fraudulent secretion of will is an offence under S-477. 4 R. 251. 

7. The grant of letters of administration is no bar to a further prosecution under S. 477. 

4. R. 251=1926 R. 202=97 I. C. 1054=27 Cr. L. J. 1230. 

8. Accu*ed concealed the V, ill and did not get probate. He gave an nfbdavit that 
testator died intestate. His expl.inaticn vas held sufficient. Held, he could not 
come within the purview of S. 477. 1934 C. 217 = 35 Cr. L. J. 716. 

5. Contents of — . S. 144, Ev. Act. 

Contents of a document cannot be proved, if objected to, unless the document is 
produced. S. 144, Ev. ct. 

6. Definition of. S. 29, I. P. C. 

1. Letters imprinted on the trees and intended to be evidence tliat the trees had been 
p.as»ed by the Forest Ranger and so could be removed from the pl.nce are a 'docu* 
ment’. 1925 B. 327=87 I. C. 838=26 Cr.L.J. 1014. 

2. A draft complaint ruf’P'^rt'f'g tote written by a fictitious person charging a L’aji 

with the murder of a Faqir was a ‘document’ and being false document, it was a 
forgery, 2 11. L. R. (^. Cr.) 12. 

7. Destruction of documentary evidence. S. 204, I. P, C. 

• 1. The disfigurement or destruction of a document is a serious offence. But there 
must be evidence of Criminal intention. 17 I. C. 1008=13 Cr. L. J. 913. 

2. A person has the right to destrov or «ecret his property but he cannot do so withom 
incurring the penalty of law, if his intention w.is to prevent the document from 
being produced or used as evidence. 24 I*. R. 1689 Cr., 3S C. L J. 15S. 

3. A ‘Panchajat Nan.a’dr.ivn up b> the Police Officer during investigation was 

destro\cd bv him for intei line.ations and scratches and pot it re written by the same 
scribe and signed b^ the anches. He is not guilty under S 204. 14 IJom. L K 

1163 = 13 Cr L. J. 913. 

4. A Sub-Inspector tore up the report of dacoitv and substituied that of a simple 

theft. His intention was to keep from tbe knowledge of his officers th.al adacr:it> 
was committed. He is guiltv inder 5s. 204 ard 216. 20 A. 307. 

5. Pefcnd.mt was refjuired by the Arbitrator to show the bond to the witness but fe 
ran aw.iy with it. Held, be is guilts under 5. 204. 3 M. 2'>I. 

6. The fact that a n\".n perjures him«elf bj densinp the existence of a dreun'enf, wli'ch 
to his knowledge is in his cuslods, is a cogent piece cf evidence. 55 C. 1051. 

8. Inspection of—. 

1. In a warrant ca'e, I'efore a charge IS framed, the accused has ro right to call for to- 
spection of documents in the po«se«<'on of the compLunint, but ret pr^deced Iw t' *• 
prosecution in supp.art of their c.a<e. 2s |. C. 101 — IjCr. L J. 245, 5 Ikrn L R 
978, S 5. L, R. 207. Cct,t. 1*335 S. 13=36 Cr. L. J 561. 

2 . The jurisdiction of tlie Court to order the cf a dv-u—f.-.t cr tL.'ng cjrri's 

with It the jurisdiction to.al]owthe right cf irspectitn. 1935 S. 13 = 30 Cr 1 I 
581 = 154 I. C. 701 5Pom.UR.97Mlel.cn. * ' 

9. Omission to produce— before public »ervant. S. J75, I. P. C. .5ce«-I0. 

1 . Tl e irtc’-t"nal non-ptoducticn cfa doccr-ent by a pers.“n leraHy IccnJ to produce 
It is an c'^ence under 5. 175, I. P. C, and r-r: under S. 174, C. P. C. 12 B. 63, 
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i. Accusca on cnll for releonl aocumenl from n minesj. 16 Cr, L. J. 2^5. 

4. Accused is entitled to prodKctton of Coon record mste.td of Ujn#r put to the etpeose 
of obtaininR copies. 1923 L. 420*24 Cr. L. j. 6S6. 

11. Production of—. S. 94. Cr. P. C. 

1 . t’ndcr S. 94 nnj party can nt rinj stage npplj tocnll for the production of adc<«* 
mcnl or other thing and he ts entitled to its production if he satisfies the Court tWt 
It :s desirable for the purpose of inciturj or trial. 1935 S. 33»154 I. C. 762*36 
Cr. L. J. 561. 1914 S. J35«=28 I. C. 101*16 Cr. L. }. 245 Kspl. 

2. S. 9+ and S. 257, Cr. P. C., arc not antagonistic but mterdependant. Under S. 237 
accused can call for the pro<lociion of a docunicnt nfter ebarpe unless his arphe-''t>‘5n 
IS for the purpose of delay or vexation, i ut under S. 94 he c.an call for even befof® 
or after charge. 1935 S. 13=154 1. C. 762=36 Cr. L. j. 5S1. 

3. Whether the production of a document or thing is desirable is to be determined by 
Magistrate. His discretion must be exercised judicially. 5 13. L R. 930. 1935 b. 

4 . The object of trial in every case is to ascertain the truth by estimating 
Nothing that IS calculated to assist It in doing so ought to e.vciuded, unless 
reasons of public pehey, the l.aa' expressly requnes its e.xclusion. 11 Bom- 
C. R. 120. 

12. Refusal to produce— after notice. S. 164, Ev, Act, 

1 , It IS doubtful if S. 164 Ev. Act applies to criminal proceedings. 1933 C. 65 , 5S 
96=1930 0,370. 

2, In a case under S. 408 complainant called upon accused to produce 

ments. He evaded but produced them at the time of cross-exammation. ’ 

cross-examination could not be refused. 1933 C. 65 = 60 C. 341. 

13. Secretion of. S. 477, I. P. C. See — 4. 

14. Using forged document as gertuine. Sec S. 471, I. P. C. 

15. Valuable security. Sec Valuable security, 

DOCUMENTARY EVIDENCE—. See Document. 

DOOR— STRIKING AT— . See Rioting. 

Persons striking at a door, when the complainaot tied away to save himself, are gmh> ® 
rioting. 1923 M. 603«72 I. C. 356, 61 I, C. 833. 
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DOUBT. 

1. Aboul evidence. See nvidcnce. 

2. As to accused being lunatic. See Lunatic. 

3. As to framing of charge. See Charpe — II. 

4. As to jurisdiction — . S. 185, Cr. P. C. Sea Juns-Jiclion. 

5. Benefit of. See Dcncfit of doubt. 

DRAGGING BOY BY NECK. 

Accused put his round the neck of a biy on Ins refusal to .accoTipany him to a 
certain place and drapped him for 50 or 60 v.ar.l>, as a risjlt of which he died. 
Held, that accused v.as not pinity under Ss. 302— jOt, 301-. \., or 325 but under S. 

357, I. P. C. 1931 L. 275 = 134 I. C. 772=32 Cr. L J. 1218. 

DRAINAGE OF WATER. Sec Easement— 2. 

DRAWING. See Lottery — 4. 

DRIVING ON WRONG SIDE. See R.ash Driv.nB— 7. 

DROWNING— 

1. Death from causes connected with — 

1. A person may hare been stunneil by the fall into the water or even may have been 
actuallv killed bv this means, or by his body stnkinp some solid object in its fall. 
Toy ors Med. Jur. 102S, Vol. If. P. OSO. 

2. He may have been so into'cicated (or otherwise rendered insensible) as to hare been 

unable to help himself. Ibid, P. 631. 

3. The fright at finding himself in dangerous position may hare caused such a shock 

as to hare actually killed him by sudden stoppage of the heart, especially if this 
organ were weak or definitely diseased, fbtd, P. 631, 

4. T’ • ’ ’ ' ’ ” ’ ' cold to the skin may equally hare caused 

nternal congestion of organs incomnatible 

11 . 

5. Cramp in the muscles of the limbs may hare prevented a struggle for life. Ibid, 
P.631. 

6. Such cramp may have spread rapidly to or eren suirted m the glottis or the res* 
piratory muscles. Ibid, P.63t. 

7. He may hare died from some totally independent cause, such as apoplexy, fits, 
epileptic or otherwise, etc ,and his position at the moment of death may hare been 
such as to cause him to fall into the water. Ibid, P. 631. 

8. He may have been killed and thrown in. Ibtd, P. 631. 

2. Post mortem appearance in — 

1. The sub-pleur.al hamiorrhages fpetechia?) noticed under the heading of asphyxia are 
seldom observed in drowning, but when present they offer strong corroborative evi- 
dence of this form of death Taylor s Med. Jur. 1928, Vol. I, P. 638. 

2. In examining the abdomen, It will commonly be found that the stomach contains 
water, which appears to enter into this organ by the act of swallowing during the 
struggle for life. Ibid, P. 639. 

3. In some instances no water whatever is found in the stomach. The absence of 

water may probably indicate a rapid death, in which there has been no power to 
swallow. Ibtd, P. 639. " 

4. (n) On opening the head, the brain displajs a darker colour than usual. (6) There is 
an unusual accumulation cf black blood in the plumor.arj arteries and veins. The 
left ventricle IS only half filled with the same kind of blood, sometimes completelj 
empty, (c) Some water mixed with frothj matter, and occasionally coloured with 
blood, is found in the trachea, (d) Little cr no water is found in the stcmach ; 
and when it is present, it can in no way hare contributed to death. There is exen 
less chance of water being found in this organ, if the body hare been thrown into 
the water after death. Ryan’s Med. Jur. 1836, P/>. 348-339. 



Drown: tiS—f conld,) 

3. Time required for death in. — 

1. One mmule and a halt complete snbmcrsion is fatal, rrovided that ordinary res- 
piracy efforts are made -Khilc sabmcrsion is complete. Tailor's Ikd, Jiir. ISIS. 

2. If respiratory efforts (by whicb water or air and water enter the nioutli) are com- 
pleteiy suspended, simple deprivation of njr for as iriich as four minutes need not 

be fatal. Ibid, P. 632, 

3. For as air escapes from the lungs, water penetrates Into the minute alr-tubcs, and 
so no air can enter to supply the place of that which has already expended its 
oxygen on the blood. Hence this fluid must circulate. In the first few minutes after 
submersion, in a state \mfilted for the continued support of life (unaerated); but the 
person lives, and is for a short time after immersion susceptible of fecovefy./&id, 
P. 


4. Was death caused by — 


1. If materials are found grasped within the hands of the deceased which have eridenljy 
been torn from the banks of a c.anal or river, or from the bottom of the water in 
which the body is found, we have strong presumptive evidence that the person died 
in the water. Taylors Med. Jnr. 1928, Vol, /, P. 640. 

2. When a dead body IS thrown into the water, and has remained there some 
water, fine particles of sand, mud, weeds, etc., may pass through the windpipe mW 
the large air-tubes. Water in these circumstances, however, does not penetrate 
into the substance of the lungs as by aspirati n during life. Ibid, P.642. 

3. The general impression among non-medical persons appears to be that, whether in 
drowning or suffocation, there ought to bft some particular visible change i'’ 
parts of the body to indicate at once the kind of death ; but this notion is founded o 
false premises. Ibid, P, 643. 

4. It may be thus summarised, if, after careful and’ complete examination, 

things m the water of the locality) is found aspirated into the lungs, death 
certainly due to drowning Ibid, P. 644. 

5. If there Is no evidence of aspiration of water the person was not drowned, ^ 
from something else which it may or may not be within the reach of evioen 
determine. Ibid, P. 644. 

6 . The absence of water from the stomach cannot, however, lead to tlie *P^**^®”^**^^^ 
the person bad not died from drowning because in some instances the victim m.> 
deeply unconscious and unable to swallow. Ibtd, P. 644. 

7. Tnat a large quantity of water of the same nature as that in which the b«^y 
is strong presumptive evidence of immersion during conscious life, and there 
death from drowning. Ibtd, P. 645. 

8. That small quantities give no very certain indication unless the inspection is ma 
very shortly after death. Ibtd, P. 645. 

9. That the quality, I. c., dissolved or suspended matter is of much more Importa 
than the quantity. Ibtd, P. 645, 


5 . Was it due to accident, suicide or homicide. 

1. Dead bodies taken out of wens often present considerable marks of in 

the deceased persons have fallen in accidentally, or have , -jon of 

intentionally. The presence of these marks must not v 321. 

murder. Taylor s Med. Jnr. 192S Vol.I, P. 649, Lyon s Med. Jur. 1935, y. 

2. Fractures of bones ma> be accidental, as in diving into shallow water with a 

supporting basis. Ibid, P.650* 

3. The violence inflicted by fishes. lates. mulluses. etc. on a 

generally fairly e.asy to distinguish. The edges of the raw surface . nosstWy 

than ragged or slough) there may be the actual marks of the teeth, P<» 
even shell-fish in situ. Ibid, P. 651. 

4. If the marks of ligatures bear Ihe evidence of violent ,^*i^|ScOfr.eS 

both WTists, or oa the fore part of the neck, the presumption oi mo 

strong. Ibid, P. 653. 
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Drovnitis — (cofiM.) 

5. The supposed cTlcrnal signs of death by drowning are very deceptive, and, if they 
prove anything, they prove only that the body has been a longer or shorter time in 
the ^\alcr. Criminnf /fivesfigntioit, Third Edition P. d37. 

6. Again, the lowering of the temperature supposed to be observed on the corpses of 
drowned persons proves nothing. Ibid. P. d37. 

7. As to the c'ctrcme paleness which is said to be a characteristic sign of drouning, 
n has certainly been occasionally noted by experts, but most frequently it is non- 
existent. Also It is often found in corpses where death has been caused from 
quite different causes, hence this proves nothing. Ibtd, P. 437. 

8. Perhaps the strongest piece of evidence is the great contraction of the penis, or 
in the case of a woman of the breast nipples. When this is found it must be 
admitted that the person has entered the water while yet alive or perhaps imme- 
diately after death. /6irf. P. 438, 

9. withered umbilical cord, which the water cannot soften, -leads to the conclusion 
that the Iwdy of the infant has been exposed to the air several days .before being 
placed in the water ; m water or damp earth the umbilical cord decays but does not 
dry up. Ibid P. 43S. 

10. It is so common as to be considered an almost certain test of suicide, that a Hindu 

woman before throwing herself into the water, draws her cloth tightly between the 
legs and fastens it firmly at the w.aist so as to prevent any indecent exposure of the 
person on discovery of her body. The same feeling renders it most improbable 
that a women committing suicide in the manner suggested m the next paragraph 
would divest herself of her clothing, P. 43S. 

11. It is impossible to decide whether a person has fallen into the water by accident, or, 
has thrown himself in, or is the victim of homicide. Pytrn's Hied. Jiir., 1836 
Pp. 349—354. 

6. Water in stomach — Whether body thrown alive ? 

1. Whether death is due to asphyTcia from the entry of water into the air passages or to 
spasm of the glottis, water will generally be found in the stomach. Lyons Med. 
Jur., 1935, P. 320. 

2. It is highly improbable that after death water can enter the stomach, hence the 
presence of this Post-tnortevt appearance indicates that death was due to drowning. 
Ibid, P. 320. 

3. To be of value as an indication^ of drowmmg the water must resemble m character 
that from which the body was^recovered. Ibtd, P. 320. 

4. If the body has been thrown into the water after death there is little or no chance of 
the ^\atei being found in the stomach. Ryans illfrf. Jur., 1836, Pp. 349—354. 

5. Absence of frothy mucas is not a conclusive proof that the body was dead before 
submersion. Ibtd. 

6. Buoyancy of human body is another factor which determines whether the body 
found in the water was drowned or thrown m after death. Ibid. 

7. If the body has been drowned while living the following will be the appearance when 
taken out of the water . — The ■whole body is cold and pallid ; the face especially the 
eyes are half open and the pupils much dilated ; the mouth and nostrils contain a 
good deal of frothy fluid ; the tongue is protruded between the teeth and approaches 
to the under edge of the lips. Ibtd. 

DRUNKEN BRAWL — . Sec Murder-~51. Wound — 14-G. 

DRUNKENNESS. Ss. 55, 86, I. P. C. . . 

1., Affecting sentence. 

1. Voluntary drunkenness is no reason for not inflicting sentence. 7 L. 141 = 1925 
L. 428 = 95 I. C. 254 = 27 Cr. L. J. 764. 

' ■ ■ "2.’ Accused who was a habitual Ganja smoker, murderel a child by dashing him several 

-times on the ground. He was awarded a lesser sentence. 1923 C. 460. > 

. 3. • Intoxication may be ground for leniency in sentence. 1923 L. 294. 





Druuhcnncss — {co«cW.) 

4. Drunkenness may Iw plcatlctl in mitjjjation of j^csttciicc. 28 IM?. 1917 Cr., 12 Cr. L 
J. 477«I2 I. C. 85. 

5. Drunkenness tloes not nuke the offence more hcmotis. (1871) JG W. K. 36. 

6. Although S. 8G attributes lo a drunken mtn the M>ue kiiowlcJgc as sober man, i 

does not give him the sims intention. It ii a sufficient excuse for not cxaclinj tb 
extreme penalty of Daw. 35 P. W. It. 1917 Cr., 27 C. \V. N. 290, 41 P. R. 186: 
Cr., Cent. 7 L. I>. 232 = 27 Ct L. J. 630. 

7. If the accused followed the deceased ati.I cut him tljcn and tlierc, it Is not extenuaf 
mg c»rc\uustancc. 1034 H. 301. 1020 L. 428 Dist. 

2. As defence. 

1. Drunkenness to be defence must be sods as to result in incapacity to intend thecriti 
charged with. 1929 L. 637= 1 16 I. C. 707 = 30 Cr. L. J. 662, 8 P. 911=1930 P 
168= 31 Ci. L. J. 243. 1932 L. 244, 7 L, 50. 

2. ETidence merely establishing that the accused was a drunkard is not sufficient nnJes; 
it is proved that drunkenness mc.ap.acitatcd the accused to form an intent, it cannoi 
be pleaded as a defence or palliation. 7 L. 50=1926 L. 232=27 Cr. L. J. 630. 

3. For drunkenness to operate as a ground of immunity the accused’s mind should ^ 
so much affected by the drink that he must be Incapable of understanding what he is 
doing. 32 I. C. 641 = 17 Cr. L. J. 49=8 Bur. L. T. 220. 

4. Voluntary drunkenness IS .a circumstance to be considered in determining whetbei 
act was pre-meditated. 4l P. K. 1866 Cr. 

5. If the plea of drunkenness is proved, it negatives iotention to murder. 23P. R< 
1917 Cr. 

6. Ordinary drunkenness makes no difference to the knowledge with which a man is ere* 
dited and if the accxised knew what the natural consequences of his act were, he 
must be presumed to hare mteaded to cause them. 1930 P. 16S®*8 P. 911=121 
I. C. 452=31 Cr. L. J. 243. 

7. Voluntary drunkenness is a defence only tvhen it causes incapacity in the 

form the intent necessary to constitute the crime. 1932 L. 244=32 Cr. L. J. 376 
= 137 I. C. 86(1). 

a. If the accused knew the nature of offeace, ColUwel the girl wthi a kaife in his hand 
and thereafter tried to st.ab hit brother as well, tne plea of drunkenness tvas of no 
avail. 1931 M. W. N. 113, 33 P. L. R. 130. 

0. No further intention than what can be ascribed to a sober man can be ascribed to a 
dmnkard, 1929 L. 433 = 120 I. C, 183 = 31 Cr. L. J. 44. 

10. Voluntary drunkenness may be relied upon to show that the intention was absent. 
1928 M. 196=106 L C. 559=29 Cr. L. J. 63=55 M.L.J. 228. 

11. If a drunkard does not know the nature of his act, it cannot be presumed that h* 
intended the consequences. 17 I. C. 800=13 Cr. L. J. 864. 

12. Voluntary drunkenness »s no excuse for crime. 41 P. R. 1866. 

DUTV OF COURT OR MAGISTRATE. Sea Courts duty. 

DUTY OF PROSECUTION. See Burden of proof, Explanat*cn*by accused. 


1. Assisting Court. 


1. The duty of prosecution IS to'assist the Court in arrivingj.at the ftruth and 
secure conviclioa an 1 the prosecation must place all material evidence oeio 
Court. 38 I. C. 945=21 C. W. N. 33 = 44 C. 477. 

2. The duty of the Public Prosecutor is to represent not the Police but tje j21 

his duty should be discharged by him fairly and fearlessly. 54 I. C. 241. » 

(124), 42 €.422(428). 


Prosecution must place all material irrespective of the question whether it 
»— Tri,,. n.!,. « not mpi-ph’ a lecfini'cal one bm lounac 


accused or goes ag.ainst him. The rule is not merely a technical one but 
on common sense and homanity. S P. 279 =30 Cr. L. J. 675—^929 P. 2 


on common sense and hnmanity. S P. 279 — 30 Cr. L. J. 675 }92> i • ^ 

4. The doty of Crown counsel is not to secure conviction but to call such evidence ‘ 
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•}. DrunlkCntJC?-? juay 1»; j'lr.ulcil iti of r.«*fttctiC'‘. Cd iMi 1017 Cr., 12 Ct L. 

j. 477-^ U 1. C. 85, 

5. Dnnikejjijes^? tlnc^ uni unkc {hr olfrucr (uorc hfinni:«. (1871) 16 W.’U. 36, 

6. AUhoufjh S. SG fiUriliulc^ {«> a jlrunlcrji tiuii i!»e .ctjuc krjov,}c.}gp ns sal^r rmn, Jt 

floes mt {‘fve lum Ihs s\m? mlcntt'ia. It n a siifHctcnl rxcu«'? for not exacting the 
cxirciutj penally of Uaw-. 35 I\ \\‘. U. 1917 Cr., 27 C, \V. N, 270, 41 P. R. J£66 
Cr., Conf. 7 50« 1926 L. 232«27 Cr U J. 030. 

7. H the .ncctior.! follofvc.l the t!r.'r\se<l .ui 1 cut Itiffi thru .nti.l there, it is not exlenuat- 
JUS circutust.aucc. 1931 H. .t'll. 1926 L. 428 Dist. 

2. As tlcfcncc. 

1. Drunkenness to he tlefence unist hn Mieh as to result in Incapicjly to intend the crime 
charged w»th. 1929 L. 637= 1 16 I. C. 707= JO Cr. U J. 662, 8 P. 911 =1930 P. 
368 = 31 Cr. L. J. 243, 1932 L. 241, 7 L. 50. 

2. KTiilcnee nicn-ly cstnUhshiuj: that the .arcus »1 x <Jraak'ar.d is not suOiclMt unless 
it is prored that druiikcmicss mr.ip.»cit.ateJ the nccuscfl to form an intent, it cannot 
be plc.ndcd ns x defence or iMihniion. 7 L. 50'=’192& L. 232=27 Cr. L. J. 630. 

3. For drunkenness to operate .ns a ground of jmmumty the nccusetrs mind should be 
so much nlfectcd b> the drink that he must be mrap.iblc of understanding what he is 
domg. 32 I. 641 = 17 Cr. L. J. 49=8 Hur. L. 'J'. 220. 

4. Voluntary drunkenness ts a circumstance to be co.nsidered in determining whether 
act was pre-medftated. 4l P. It. 1866 Cr. 

5. If the plea of drunkenness is proecJ, it ncgxtives in.entrarj to murder. 23 P. R« 

1917 Cr. 

6. Ordinary drunkenness makes no difference to the knowledge with which a man is cre- 
dited and «f the accused knew what the natural consequences of his act were, be 
must lie presumed to tiave intended to c.ause them. 1930 P. I65*®8 P. 911*121 
1. C, 452* 31 Ct. L. J. 243. 

7. Voluntary drunkenness is a defence only when it c.auscs incapacity in the accused to 
form the intent necessary to constitute the crime. 1932 L, 244**32 Cr. L. j. 378 
*137 1. C. 86(1). 

8. If the accused knew the nature of o.T«ice, folba’oJ tlii girl wd \ a kaife in bis hand 
and thereafter tried to st.ab hir brother as welJ, tne pba of drunkenness was of no 
avail. 1931 M, W. N. 113, 33 P. L. R. 130. 

9. No further intention than what can bs ascribed to a sober man can be ascribed to a 
drunkard. 1929 L. 433 = 120 1. C. 183*31 Cr. L. J. 44. 

10. Voluntary drunkenness may ba relied upon to show tliat the intention w.as absent. 
1923 M. 196=106 I. C. 559=29 Cr. L. j. 63 = 55 M.UJ. 228. 

11. If a, drunkard does nal know the nature of hb act, it c.annot be presumed that he 
intended the consequences. 17 I. C. 800=13 Cr. L. J. 864. 

12. Voluntary drunkenness is no excuse for crime. 41 P. R- 1S66. 

DUTY OF COURT OR MAGISTRATE. See Court s duty. 

DUTY OF PROSECUTION. See Burden of proof, Esplanat^cn-by accused. 

1. Assisting Coirrt. •• 

1. The duty of prosecution is to'assist the Court in arrivlngjjat 

secure conviction and the prosecution must place all material evidence o 
Court. 38 I. C. 945 = 21 C. W. N. 33«44C.477. ^ 

2. The duty of the Public Prosecutor is to represent not the Police but the Crown an^ 
his duty should be discharged by him fairly and fearlessly. 54 I. C. 241, o 

(124), 42 0,422 (428). 

3. Prosecution must place all material ^^rcspect^^•e of the question whether it 
accused or goes against him. The rule is not merely a technical one but 
on common sense and humanity. 8 P. 279=30 Cr. L. J. 675 = 1929 P. 275. 

4. The duty of Crown counsel is not to secure conviction but to call such evidence as 
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m^> I'ulil '^T til" rn<'. 42 C. '*57, 30 1. C. 12'. 


' It i« th" ili:t\ <'f l.T^l <i >r I ■> *tnpl* »nf ir.ijtti 1*1, nil' 1 tfi'f' i? nll?:Tnlin 
fr:ir.l.nrtli'ri:.to|rnf in-'rir.'t':. 121. f.23-*l‘>Jl I,. 473 ^ 1 32 I . C 515. 

6. It u nit th' <3 1 ' •• f'l Pfi*'*»tiii :«i pnlii" "-'r.* p?rsn •'Tiniin'lhy I’olic". 
lliit in tmiril'r rt«"» n-.tn'**"' "ippirtin? tli" p1"i of n}thi mint Ki prndtjccd. 
1034 A. 905. 

2. Burden of Proof to prove jIuHl. i>ee *—7. 

1 Protrcntinn muft proTc tli"if rnt". .nn .'\c.*u"l 1n:"x liii licntl or ect^ 

fticl'trnrA ntvl n'lt tcU tl\«* truth, h" riunut ot tint n-cunt h" ronvictcil. 1922 
A. 24«r,5 1. C. .5n«23 Cr. 1.. J. 193, 45 A. 323. 

2. Pro«“cutnn n ml nnlv to rrlihlnh pr/m t f.tcic ci"2 hut tn cn ftirtlier to citnblish 

the Ruilt of 111" 1 c n*lii<i. Mv. 41 1. C. 45'i = 10 Cr. L. J. 3*4. 

3. The ofiin of proTin? cvrrvthinr c«entiil t-> e<lvl>lMli puilt i« on the prosecution. 
The cr.tTcst suspicnn IS not sii'Tirient for conviclnn. 1930 O. 321=31 Cr. L. J. 
1078, 1925 O. 373, 1933 O. 372. 1932 C. R33. 

4. An arci of 1,101 h’diT? w is nttrchel an 1 the arcuselcut within that are.o. 

Prior to ciiVint 0"-n; I oStune 1 pi'.s"isioo of 345 hiclns. He nits prosccutetl 
for theft. IIr!;l. thit the nnut u-.\s on the prosecutnn to prove that .nccused did not 
cut from his arco. 1925 1’. 219”2)Cr. I.. J. 259. 

5. Prosecution must suecced on the strenitth of its own case and not on the we.akness 
ordefence. 54 M. 931 ^ 1931 M. 659 = 35 Cr. 1. J. 51. 1931 C. 361 *32 P. L. R. 
83*134 I. C, 752=32 Cr. I- J. 1233. 

6. If the prosecution proves some facts hni not .all, the Court must see that the offence 
is proved. 1932 P. 215=33 Cr. !,. J. 864. 1932 C. 833. 

7. Case for prosecution must lv> proved hv evidence of Croun witnesses. The convic* 
tion cannot be based on partial .admission of accused in defence. 1923 0. 373, 

8. Prosecution must prive cverv link in the chain of evidence against the accused, 
1932 L. 243*33 Cr. f.. J. <11. 

9. In civil cases a mere prcfionHcrttnc: of proMbihty is sufTicicnt, but In criminal cases 
wiorrtf cerltrittty beyond doubt is necessary. 1929 N. 113, 19 Cr. L. J. 344. 

10. It is not the duty of accused to prove his innocence. 1920 P. 533, 60 C. 656. 

n. Case must be proved by posifji'C oi55rmrt»»a'c evidence and not suspicion. 1931 L. 
406, 1923 L. 42, 9 L 531,1927 1. 862, 1929 P. 112, 1934 L. 693, 1933 A. 394, 
7 L. 84. 


12. Guilt of accused 13 not only to be proved licyond a possibility of doubt, but also to 
be proved strictly m accordance with law 33 Cr L. J. 514 — 667, 1921 P. 406, 26 
Cr. L. J. 1042. 

3. Changing ground. 

1. The prosecution cannot be permittel at the Last moment without notice to the 
accused to change Its ground. 51 A 463 = 1928 A. 696. 

2. Prosecution should not be allowed to change its case. It should not be allowed to 
put in witnesses or documents to discredit the accused’s defence in the Sessions Court, 
after knowing the nature of defence in the Committing Magistrate’s Court. 1927 M. 
533 = 100 I. C. 365 = 28 Cr. L J. 285. 

4 . “ Padding ” Evidence. 

Prosecution should not deceive Court by P.addmg cases. 1936 L. 330 = 37 Cr. L. J. 562. 

5. Production of evidence. 


1. Public Prosecutor sliouH produce the whole of material evidence and all eye 
w’itnesses whether favourable or hostile to the prosecution. 8 P. 625= 1929 P. 343 
= 120 I. C. 37 = 30 Cr. L. J. 1136, 8 P. 279=116 I. C. 70, 1931 M. W . N. 727, 
1933 0. 265 = 145 I. C. 470. 

2. Omision to call eye witnesses is a circumstance against the prosecution. 1929 

M. W. N. 587, 6 C. 121. 
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Duty of Prosccuiian—'icoiiclH.) 

3. It is the dut/ of the Prosecution to sec that matters such as previous conviction are 
brought definitely to the notice of the Court at the proper time. }929 A. 270. 

4. If material T\-itnesses are avithhcld and no reason is given by the prosecution for not 
examining them. Held, it is snflicient to discredit the prosecution revision. 1923 
P. 9S=2S Cr. L.J. 905=105 I. C. 234, 42 C, 422, 12 P. R. 1916. 

5. Prosecution must produce all witnesses excepting those who are unnecessary or tra' 
trutliful. I92f M. 239 = 75 I. C. 9S7=^25 Cr. L. ]. 75. 

5. It is of course not for the Police or Public Prosecutor to champion a parhcalar 
theory and to suppress the evidence of a reliable witness simply because hts testimony 
is inconsistent with it. 2 P. 309=1923 P. 413, il Cr. L.J. 410. 

7. It is the duty of the Public Prosecutor to produce in Sessions Court witnesses eta- 
mined before the Committing Magistrate. 3 L. 144 = 1922 L. 1. 

8. If the prosecudon has called witnesses who establish the guilt of the accused ho 
point can be made for the defence out of the fact that one more available ej’e witness 
was not calle l 1932 B. 279=34 B. L. R. 571=33 Cr. L. J. 613. 

9. The search witnesses and se.arch list should invariably be produced by the prosecudea 

1932 A. 185 = 140 I. C. 245=33 Cr. L. J. 943. 

10. Prosecution is not bound tocite every witness who knows sometlung about the case. 
Court cannot call such witness at the laslnnce of defence as prosecution w'ltacss. 
1935 R 506. 

6. Threatening accused or hts Pleader. 

It is highly improper for persons inebarge of a prosecution to threaten or intimidate 
accused or his Pleader. 52 I. C. 54=20 Cr. L J. 566. 

7. Weakness of defence, 

1. Weakness of defence cannot help prosecution, which must prove the guilt. 3925 

O. 78*84 I. C.49, 1923 M. 365 = 24 Cr. L. j. 426, 39 Cr. L.J. 689, 46 A. 64, 3931 
L. 361. 1922 A. 24-23 Cr. L. J. 193. 1932 L. 243. 1933 O. 226=34 Cr. L. J. 935, 

1933 O 257*34 Cr. L. J. 661, 1933 O. 333»35 Cr. L. J, 45, 28 B. 533, 1928 N. 
257, 1920 P. 553, 1933 L. 871, 1933 L. BOS, 51 C. 458. 

2 Conviction should be based on the prosecution evidence and not on the partial admis- 
sion of accused in defence. 1928 O. 373*29 Cr. L. J. 763. 

3. Conviction must rest on the prosecution evidence and not on the absence of evplana- 

tion from the accused. 1928 N. 257 = 109 I. C. 497 « 29 Cr. L. J. 561. 

4. Even in revision accused can say that prosecution has not proved its case, 
not for the defence to point out to the prosecution any missing Jink in the chain 

proof. 1935 B. 233 = 37 B. L. R. 362. 

5. Falseness of defence does not help prosecution. 1923 M. 365, 57 P. R. 

P. R. 1867, 3 L. 144, 1921 L. 89, 12 Cr L. J. 584, 21 P. R. 1890, 1933 L. 940, 
1925 L. 42, 1921 C. 531=23 Cr. L. J. 220. 17 Cr. L. J. 23. 

DYING DECLARATION. S. 32, Evidence Act, 

1. Admissibility. 

1. A statement by a dying person not about the circumstances of his death but about 
a dacoity that was taking place at the time of his death is not admissible 

S. 32 (1) in a trial for d.acoity. Nor can those statements be admissible ^ 

(3) unless they would have exposed him to Criminal prosecution. 14 Cr, L. J. 510. 

2. A statement to Magistrate 5s admissible under. S. 32 (l) as a dying declaration, 

though it contains a complaint, 36 C. 659. 

3. The accused were charged under S- 330, with having caused hurt to one R for the 
purpose of extorting confession, who committed suicide. 

was the cause of suicide, and the statement of the deceased was admissible un 
S. 32 (1). 20 P.R. 1910 Cr.*42 P. W. R. 1916 Cr, 

4. Evidence Act makes dying declaration reJevant fsets as wriftca shitement^ or 
records of verb.al statement of deceased, which becomes substantive evidence oi l ' 
«iuw of deceased s death. 31 L C. 339^16 Cc. L. J. 739. 
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DyitiS Dcdcnatioii — (co»frf.) 

5. A statemenl recorded in the absence of an accused person is not admissible under 

S. 33, Evidence Act. Nor is it admissible under S. 32 (1) unless proved by the 
Magistrate or by some one who heard it made. 20 I. C. 220=14 Cr. L. J. 396, 
9 P. R. 1900 Cr. 

6. Dying declaration is an exception to general rule ag.ainst admissibility of hearsay 
evidence. 3 P. R. 1870 Cr. 

7. Statement made during Police investigation amounting to dying declaration is ad- 

missible. 17 P. R. 1886 Cr. 

8. Statement of deceased as to accused stabbing another person is inadmissible. 17 

P. R. 1901 Cr. 

9. Written record taken in hospital by the Committing Magistrate is inadmissible 
unless proved by t.aking the statement of the Magistrate. 239 P. L. R. 1912. 

It). Notes of Police O.Ticer relating to dying declaration ate not admissible in evidence, 
unless signed by the deponent, but be can refer to them to refresh his memory. 15 
Cr. L. J. 243 = 23 I. C. 195. 

11. The statement of a woman, who was alleged to have been raped and who committed 
suicide three days later, is mdmissible as it was not the cause of her death. 1930 
M. W. N. 702=1931 M. 233 = 131 I. C. 456=32 Cr. L. J. 751. 

12. Statement by deceased before third class Magistrate not competent to record state- 
ment under S 164, Cr. P, C., IS relev.ant under S. 32 (1). 1930 L. 60=120 1. C. 
274=31 Cr. L. J. 79. 

13. Where a person after assault dies in hospital, not of injury but of pneumonia, the 
dying statement is inadmissible in a trial under S. 324. 1930 0. 249 = 126 I. C. 
511=31 Cr. L. J. 1025. 

14. Declaration made by a dying person, though he lingered o.i for some days, is nd- 
rv* missible. 1929 L. 64 = 113 I. C 177=10 L. L. J. 463=30 Cr. L. J. 65. 

15. A dying declaration which contradicts itself m Us various parts is inadmissible. 108 
I. C. 526=29 Cr. L. J. 418. 

16. A dying declaration as to the cause of death is admissible even where the charge is 
not one of homicide. 6 P. 747=1928 P. 162=106 I. C. 698 = 29 Cr. L. J. 106. 

17. Dying declaration of one of the dacoits as to the circumstances of dacoity before a 
hlagistrate is admissible against bim, so far his implication in the crime is concerned 
but IS not admissible against other dacoits. 1925 A. 227=26 Cr L J 547. 

18. Statement by a person as to circumstance'? of transactions resulting in lier death 
are admissible when cause of her death is in question. 120 I. C. 81 = 192VS. 
250 = 30 Cr. L. J. 1121. 

19. Statement as to circumstances of transaction resulting in death made before injury 
was inflicted is admissible. 50 B. 683 = 1926 B. 513 = 97 I. C. 660, 20 P. R. 1916 
Cr., 1921 N. 115 = 26 Cr. L. J. 1121.4 L. 451 and 1924 L. 253 Diss. 

20. Acceptance of a dying declaration in part and rejection of the rest is not admissible 

at all. 52 C. 987 = 1925 C. 876=88 I. C. 1000, 1930 C. 228=50 C. L. J. 584. 

21. A dying declaration reduced to writing but not signed by the deponent is not ad- 
missible but must be proved by the oral evidence of persons ^ho heard it. 15 Cr. 
L. J. 243 = 23 I. C. 195. 

22. In the course of an investigation a Police Officer recorded statements of vilLngers in 
bis diary. He was subsequeotly murdered and diary ^^as sought to be used in 
evidence. Held, it was admissible under S, 32 (2), Evidence Act, as entries were 
made in the discharge of professional duties of Police Officer. 1932 A. 442. 

23. Statement made by a person who is dead as to cause of death is admissible though he 
was not aware of his impending death when he made the statement. 1935 L. 94 = 
1935 Cr. C. 92. 50 B. 683=1926 B. 513 = 27 Cr. L. J. 1140 Poll. 4 L. 451 = 1924 
L. 253 = 25 Cr. L. J. 1140 not foil. 

24. In a trial for robbery, statement of a person before death regarding the circum- 
stances of robbery is relevant under S. 32 (l) even though death was caused 
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reinojejy I)y the n'onmJs rc^eivr-J nt rohhsry ns f^icy sceptic. 1935 S. 

418. 25 J3. 45 Dist. 

25. Statement hy an mjnrecl person in n dacoity uas held inadmissible as he died of 
pntfumoitra and next due to injuries. 25 H. }5. 

26. Statements in.adc by dece.ased long iicfore the actual incident of murder arc not ad- 
missible under S. 32 (1). 1933 N. 136 (J4l)=^34 Cr. L. J. 505, 1924 L. 253 -4 
L. 451 M!i 1931 M. 6S9=5t M. 931 Rcl. on. 1936 B. 513=50 B. 683 and 19« 
N, 115 (2) E.vpI. .and Dist. 

27. Sfatement of tleceascd as lo cause of In's tfealji Is admissible not only against persen 
aclualiy causing dealti but even against others concerned in the trans.action. 1935 

R. 187 = 37 Cr. L. J. 621. 47 P. 1.. R. 1917 and 2 Weir 750 Foil., 17 P. R. 1901 
and 7 B. L. B. 33 Diss. 

28. Dying declaration m.ay be m-\de to Stagistrate, Police OfRcer, public servant or a 
private person. It may be oral or made by signs. 7 A. 385, 49 C. 600, 5 L. 305. 

2. Before iniuries— statements made. 

1. Deceased made two statements one 10 days and the other S months before her 
death. Held, that S. 32 does not cov’er such statements. Statements made by s 
dying person as to the injuries which have brought about that condition are admissi- 
ble. 4 L. 451 =* 1924 L. 253=25 Cr. L. J. 1140. But see 1935 L. 94. 50 B. 683. 

2. It IS not necessary that the statement must be made by “dying man." 1935 L. 94. 

3. Statements made by deceased some days pnor tomurder, which prove the motive o|» 

or preparation for, the odence are inadmissible. 1933 N. 1 36 = 34 Cr. L. J. 595, 
54 M. 931 = 1931 M. 689*33 Cr. L. J. 51 Con/. 50 B. 683, 1933 0.53, 1935 L,94. 

4. S. 32 (l) IS wide enough to include statements made by deceased person to another, 
before receiving the injuries, as to the circumstances under which he was 
panying the accused to the place where murder w’as committed. 50 B, 683*19-^ 
B. 513, 1933 0. 53*34 Cr. L. J. 101, 1935 L. 94. 

5. Deceased reported to the Police about assault on him by the accused. Ne.rf rnorai^ 
accused stabbed liim. Held, that report was admissible under S. 32 (1). 1924 N* ID 
=*26 Cr. L. J. 1121, Co///. 1935 N. 136=34 Cr. L. J. 505. 

6. Statements made by a person about his oam ill-treatment, before be committed 
suicide, are admissible. 20 P. R. 1916, 

2. >A. Conlradiction or corroboration of. S. 158 Ev. Act See — 13. 

A statement made to the Police can bj used to contradict a subsequent confession 

under S. 164, Cr. P. C. tl after his death, that confession has been used unde 

S. 32 (3) Ev. Act, 1926 L. 122=26 Cr. L. J. 1425. 

3. By accused. 

Dying declarations of persons accused of crime are inadmissible in evidence. Caw 
Only provides for the dying declaration of victims. 1935 O. 477. 

4. By Punjabi. 

Dying declaration ot inhabitants of Punjab is unsafe as basis of conviction. 1925 t*. 
549 = 26 Cr. L. J. 890, 1929 P. L. R 536, 4 L. 451. 

5. Cause of death. 

1. Deceased made .a shatement prior to her death, which made reference to the motiv’e 
of .accused, U is inadmissible under S. 32 because it is not a smternent as tn th«CTUS 
of her de.ath or as to circumstances resulting in death. 54 Jl. 931 — 1931 iiJ. CS9- 

I. C. 1143=33 Cr. L. J. 5J, 1924 L. 253=4 L. 451. 

2. Dying dechration is .-idmissiWe only when the dechr.int’s cause of de.atli is in yu«. 

A statemeat of dccc.ased as to .accused stabbing another person is inadmissi i . 

17 P. K. 1901, 4 L. 451, 1931 M. 233, 1930 O. 249, 1924 N. 115. 

6 . Declarant surviving. 

1. A wonnn mortaJl}’ wounded, made a dying decJar.ation naming certain 
ns nssaitant. She made a statement in Court that she did not recognize the 
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.T'l. MfM. tbnl Ii'T j'Tf vnM”: it r rn'lnii"' il*!" titvl'-r S. II, Dxidcnce 

A' I a'-TiM'l tlir mMK I Itf-Tclli' Mi ii'.r.ilc. Jl Cr. L. J. Is3. 

2. It i« ni‘ nc~-r«^-.\Tx tint tl)" «.t.it' *i''<it ‘I m ' 1 Il»3 miV |i. iii.-iu”. 1935 L. 

94, 50 11. (-‘•3. 

3. n> inj: «Whr.Hnn ml fcix'* n b" o*i- mcrth Icciii'^c tlic «Icc!.irnnt linger.*; 
fnr .”1 few di\*; nn 1 tlnn dir*!. 193* L. r»4. 

4. II the drehnnt 'iirruri it imdiiii'-'^iblc tinder S. 32. tlinm,*h it nin) l-c U'cd under 

S. 157 or S. 155 Lxidcocc Act. 4 Horn L. K. 434. 

7. False. 

When .1 |»cr?o:i nn.lc .i f.il«c dxing dcelif.vnon l••|{ (tid n it cnTniminic.ite it to the 
authontirt tlic intention to procure co.ivirtion of rapit.il olicnee cannot Ic presumed. 
1930 r. 550=129 1. C. b?. 

8. First information report as—. 

1. I'le*:! inform.ition rcp.''Tt IS .'idmi'<iMe imil'T S 32ilt rs the ‘■talement of a person 
{‘inec dcce.ised) relating to the circrni't'inccs of the tr.m''aclion nlnch resulted in 
his dc.alh. 1930 L.i430 = 123 1. (. I2)-=31 I‘. L. H. b3=31 Cr. L. J, 475. 

2 r. 1. K. ean be tendered under S. 32 U J as a declaration ns to the cause of Infor- 
mant’s dc.ath. 54 C 237.1931 L. 103. 1927 C. 17«.b Cr. L. J. 899. 

3. 11 made a report to Police tint he v.as«hppcdln C as lie refused to deliver kejs 
and next da) was found murdered l»v C. Held, the report discloses the motive for 
the murder and is admissible. bS 1 C. 353“ 1924 N. 1 15 = 20 Cr. L. J. 1121. 

•». The silence cf accused himself m his iir<-t iiil*>rm.iti «n report rcrirrcling goilt of 
accused is a circumstance of which the accused must get hcnefil. 1922 L. 28. 

9. Presumption about record of.— S. tO Evidence Act. 

1. When a dxmg declaration is t.akcn as a deposition m judicial proceedings or under 
S. 164, Cr. P. C , the presumption under h. fcO arises and declaration is admissible 
without further proof. 1934 A. ;40=- 152 1. C. 249. 

2. But It has been held that living decl.iration must be proved by the Magistrate who 
tookitdown 1931 M. 430= 54 M. 078. 1930 C 228. S C. 21 1, 49 C. 358, otherwise 
It IS inadmissible 0 C, W. N. 921, as S. bO do«5> not raise any presumption that 
llie statement was made b) .a particular person. 9 P H. 1900 Cr. 

3. If there IS a certificate appended to dying declaration that it was read over and 
signed by Magistrate, there is a presumption under S. 80. 16 Cr. L. J. 759. 

10. Procedure in Recording — 

1. Form of dying declaration should show distinctly the questions put to the declarant 
and his answers to them. It should be clear how much was suggested by the 
Magistrate and how much was the production of the person making the statement. 
52 C. 987 = 88 I. C. 1000= 192a Cal. 876 = 29 C. W. N. 738. 

2. Where dying declaration is elicited b> questions, the questions and answers should 
be set out and if possible it should be taken in the presence of accused who should 
be allowed to cross-examine. 6 C. W. N. 72, 52 C. 987. 

3. A third class Magistrate is not authorised to record statements under S. 164, Cr. 
P. C. The statement is xet relevant under S 32 (1) l.:t I. C. 274 = 1930 L. 60 
= 31 Cr. L. J, 79, 

4. Statement of a deceased must be taken in the presence of the accused, if not so taken 

the writing cannot be admitted to prove the statement, which may be proved by a 
person who heard it. The writing may be used for refreshing the witnesses’ 
memory. 8 C. 211, 13 P. R, 1886 Cr., 6 C. W. N. 921. 

5. Statements relating to the cause of death made during investigation of a criminal 
case and recorded by Police are admissible against the accused, 17 P. R. 1886 Cr. 

6. He should not be prompted or aided. 1934 A. 908. 

11. Proof of — . 

1. Dying declaration can be proved by examining the person recording it or person 
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2 . 


3, 


4. 


5, 

0 . 


wlin hcanl WU\g 1930 C. :r3-it-'50 C J,, J. 34 | [. C. 743, 

The slnlrmf ninny be p,„vc,ll,y„p„«..„ ,, ^ 

Tr VV v' !l”l'^'o'’r"j m-tnori'. S C: 21 1, !3 P. R. I65i, 

GM. kc 6k ■' '• »-'I'.1J=67!.C, 


If the '%itnc'?4 who Ijcnnl n ilyinj; »IerhfoHnn ffi,vfr and swear? (hat (he writtea 
sUtnncnicorr«tly rcpr»x!uccMhr word? «<-J hj fhe deccuaUmI wa? rcadcrer 
n correct. IfrlJ. »t is sufficient proof. 43 

C. 35S«1922 C. 3S2«7l I. C. 6S5«24 Cr, L. j. 221, 


Dyinjf declaration recorded by ft Mct^istratc in not evidence, unless proved b? the 

Mftf*J5(mte, (nourrh he «s hniisctf the Comniittm? 3ffti;is{fatc. Djin? dccfaratioas 
arc not covered hy the proviMOns of Chan. XLt of Cr. V. C. 25Q V. L. K. 1912= 
14 Cr. L. ]. 131 = IS J. C. SSJ. 17 I’. I!. Pin Cr. 


Dy/ntr (Ircl.nralion m.iy l« prorcl by one n ho brnnl it nr tccorilcd il. 31 I. C. 139. 
A iljiiiR (Iccl.rralion made to Police Officer ia cxcmpl ondrr S. 162 Cr. P. C. ani 
can Im proved by bim. 1923 C. 463, 1930 1,. CO. 13 P. K. ISS6, 3 P. R. 1370, 
1937 C. 17.= 54 C. 237. 


7. To prove a dj-me dcctaralion. (1 n no( ncccss.ary that the witness should repeat in bis 
oirn words what the deceased had Mid. It Is cnoufedi if he proves the recording of 
that statement, 1930 L. 450«31 Cr, L. J. 475, 1926 L. 310. 

8. Dyinff declaration properly recorded l»y n ^f. 1 Jfistratc is “evKlenec" and caate 
admitted under S. SO, Hvidence Act without pioof. 1934 A, 340, 8 C. 2ih 
See 34 C. 69S. 

9. ‘'Written statement by person who is dc.ad” means that written statemeat mast bare 
been actually written or dictated by deceased. 1936 1?. 42*®37 Cr. L. J. 293, 1931 
M. 430 and 1922 C. 382 Rcl on. 

10. The dying declaration luadc on oath before a MapistMtCy signed by him, ‘S 
admissible without legal proof. II D. H. C. H. 247. 

,12. To doctor or other persons. 

1. Statement made by accused to the doctor just before his death is admissible as ^lag 
declaration but m order to convict the accused, there must be independent corrowra* 
tion of facts and circumstances to prove the olTeDCe. 1929 P. 249. 

2. Statements made by .accused to Sub-Inspector and then to n private ^^§ 4 . 

to a Magistrate .ns to the cause of Ins death ore .ndmissible under S, 32. 1933 • 


13. Value of*— conviction on — 

1. It is unsafe to convict .a person merely on the dying statement when 

in the deceased’s ow'n words and contains a note of the subshance of what o 
told the Police. 1930 A. 532='31 Cr, L. J. S62. 

2. If a third person is present .at the time of recording dying declaration 

the deceased to give out monies of certain accused, it would be unsafe to a ‘ 
weight to such a dying statement. 1926 L. 498—96 I. C. 215 — 27 P- i-"' 

L. L. J- 296= 27 Cr. L. ). 903. 

3. No reliance would be placed on the dying declaration W’hen it is 
when the deceased must have been well aware of the fact that the accusei 
named as his assailant. 99 1. C. 322*® 28 Cr. L. J. IH. 

Reliability of dying declaration depends upon circumstances in 
made and nature of its record. 52 C. 987= 1925 C. 876=88 I. C. 1000. 
Dying declaration of inhabitants of Punjab is unsafe ns b.asis of conviction. 
L. 549^=86 I. C. 826=26 Cr. L. J. 899. 


4, 

5, 

6 , 

. •?■ 
-8. 


L. 549^=86 I. C. 826 = 26 Cr. 1^. J. UW. ^^^4 

Dj-ing declaration though conflicting with initial report is not wholly unreha e. 

• •L.'413«7I I. C. 593 = 24 Cr.L.J. 177. ' - 

, If the circumstances attending dying declaratfon are doubtful, .ifs.evi en lary 
•=■ is lessened. "I? P. R. 1886 Cr. •' 

,* 'A dying'declatation, inconsistent with the other prosecution evidence an 
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material contradiction and discrepancies, is useless. 20 P. \V. R. 1909 Cr. = ll 
Cr. L. J. 131. 

9. A trustworthy dying declaration and corroborated by surrounding circumstances is 
sufficient to sustain a conviction. 4 P. W. R. 1909 Cr. = 9 Cr. L. J. 156. 

10. A dying declaration made after receiving extreme unction should generally be believed 

to be true and acted upon. 12 Cr. L. J. 528=12 I. C. 296. 

11. Where the statement of a deceased accomplice is not made in the presence of accused, 
little weight IS to be attached to it as corroborative evidence. 9 I. C. 978. 

12. When the deceased could not make a proper statement and leading questions are put 

to him, such a dying declaration has no value. 1930 0. 60 = 31 Cr. L. J. 689. 

13. Silence of deceased and his relatives when he was alive as to the guilt of the accused is 
a circumstance against the prosecution .and the accused should get the benefit of the 
doubt. 188 P. L. R. 1915, 92 I. C. 209. 1922 L. 28. 

14. Dying declaration by signs is admissible. 1924 L. 581 =26 Cr. L. J. 328. 

15. A tutored or "touched up” dying decLiration has no value. 1934 L. 805. 

16. A conviction based on dying declaration alone, if true and genuine, is sufficient 

to support conviction. No corroboration is necessary. 19 j 5 Pesh 41 = 1935 Cr. C. 250. 

17. Dying declaration cf the inhabitants of Punjab is unsafe basis of conviction, 1925 

L. 549=86 I. C. 826=26 Cr. L. J. 890. 

18. A dying declaration IS evidence of murder as well as of robVerj. 1928 P. 162=6 
P. 747=106 I. C. 698. 

19. When deceased .admitted having implicated an innocent person, his dying declaration 

regarding others needs corroboration. 1534 R. 98 = 35 Cr. L. J. 905. 

20. Informant of intended dacoity was mortally wounded m pursuit of alleged dacoits. 
Oral statements made from the period of giving information to that of being shot is 
admissible as dying declaration. 1933 O. 53=34 Cr. L. J. 101. 

21. Deceased denounced accused as assailant long after the attack and just before death. 
There was no corroborative evidence except motive. Accused must be given the 
benefit of doubt. 1933 R. 95 = 34 Cr. L. J. 747. 

22. “The tongues of djing men enforce attention like deep harmony ; where words are 

scarce, they are seldom spent in vam ; for they breathe the truth that breathe their 
words in pam” quoted in 1931 M. 180=32 Cr. L. J. 357. 

23. It IS unsafe to convict on uncorroborated dying declaration. 1934 O. 405 = 35 Cr. 
L. J. 1113, 1929 P. 249, 1925 L. 549 = 26 Cr. L. J. 890. 

24. Deceased received several serious injuries and there was no definite medical evidence 
that he could have been able to speak. Evidence of witnesses to oral djmg decla- 
ration should be discarded. 1933 O. 333. 

25. Where there is doubt about (he recognition of accused by the deceased, conviction on 
dying declaration alone IS bad. 1936 R. 324. 

26. If a dying declaration contradicts itself in its various parts, it is valueless. 29 Cr. 
L. J. 418=108 I. C. 526. 

27. The fact that dying declaration was read over to and signed by, the djing man adds 
to its evidentiary value. 54 M. 678=33 Cr. L. J. 115. 

2S. Djing declaration must be accepted or rejected as a whole. 52C.9S7=1925 C. 

876, 1930 M. W. N. 1211, Cent. 58 B. 31 = 1933 B. 479 (2). 

29. A statement made to Police can be used to contradict his subsequent confession made 
under S. 164, Cr. P. C. if after his death that confession is used under S 32(3), 
Evidence Act. S. 15S, Evidence Act, 1926 L. 122=26 Cr. L. J. 1425. 

14. Written by II or III Class Magistrate. 

1. A third class Magistrate is not authorized to record a statement under S. 164, 

Cr. P. C. The statement IS yet relevant under S. 32 (1), Evidence .\ct. 1930 C. 
60=120 I. C. 274 = 31 Cr. L. J.79. 

2. Dying declaration recorded by second class Magistrate is admissible. 134 I. C. Il7 
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==32 Cr. L. 3. 1118-1932 L. 14. 

3. If statement recorded by Magistrate otherwise becomes admissible, the fact tfeal 
Magistrate was not competent to record it is immaterial. 1932 L. H-32 Cr. L.| 
1118, 1930 L. 60. 

OVSENTFRY~DEATH-BV-. See Culpable homicMe. 

E. 

EASEMENT-DISPUTES AS TO-. S, 147, Cr. P. C. See Misch,rf-lS. 

J. Applicability of S. 147—. Sac Dispate about unmoveable property — 1. 

1. If plaintiff IS entitled to flow of water for purposes of irrigation through a village cl 
the defendant, who obstructed such a flow by erecting bund, the Magistrate can 
remove obstruction under S. 147» Cr. P. C. 36 C. 923, 15 Cr. L. J. 267. 
5 C. W. N. 67. 

2. Right to enter shrme (Samadh) by the followers of Radhaswami Sect is covered by 
S. 147. 1930 A. 452-127 I. C. 422=31 Cr. L. J. 1217. 

3. S. 147 applies to disputes as regards entry into a temple or mosque. 1930 A. 452. 

4. If the real dispute is as to the right to worship m the temple and not the possession of 
temple, the proper section under which action should be t.iken is 147 and not 145, 
3925 M. 779-88 I. C 2=26 Cr. L. J. 1057, 29 M. 237, 11 M. 323. 

5. User of public streetjby one community which is resisted by another falls under S. 147. 

1927 M. 985 = 105 I. C. 660=23 Cr. L. J. 948«48 M. L. J. 528. 

6. A right to take a car m procession along a public road to a temple is a right of user 

of land which falls under S. 147 <l). 1925 B. 536 = 89 I. C. 846. 

7. Dispute as to nghr to use wells falls under S. 147- 3924 N. 29-i-=^77 I. C. 289. 

8. A right of way which is limited by the exclusions of vehicular traffic, can be declared 

under S. 147. 6+ I. C. 131=1921 P. 227=22 Cr. L. J. 739 = 2 P. L. T. 681. 

9. S. 347 IS not confined to casements acquired by uninterrupted enjoyment /or^OywtS. 
13 C. W. N, 859. It includes profits a prendre, 23 C. 55, 

30. A right to fish comes under S. 147. 23 C, 55, 14 N. L. R. 35. 

11. A right to moor boats and dry fishing nets on the land of another falls under S. 147. 
21 Cr. L. I 697, 

12. ‘Land and w'ater’ as used m S. 147 does not necessarily refer to private properly a* 

IS used in S. H5. 1927 M. 985= 105 L C. 660= 28 Cr. L. J. 948. 

33. If the matter which is in dispute has already been decided by a Civil 

Magistrate has got no jurisdiction to enquire into a cLaim contrary to that t-o 
decree. 1927 B. 654- 102 I. C. 546, II B. 584. 

14. An order stating that Hindus must be allowed to pass through a public street wi|b 
their procession and Mahomed.ms are prohibited from interfering in 
the U‘;e of the street by Hindus, can legally be passed under S. 147. 1927 1 1. 

105 I. C. 660= 2S Cr. L. j. 948=53 M. L. J, 523. 

15. There IS no right to restrain another from fishing in a sea. 1935 M. 350 
M, L. J. 417. ^ 

16. Dispute as to possession of temple and right to perform therein falls ofl 

S. 147. J933 M. 245 - 34 Cr. L.J. 85. 


o 


Drainage of water. 

In case of dispute ns to right to drain of? surplus water 
Magistrate issued notice under S. 144, Cr. R. C. I ic'd 
considered as one under S. 147, Cr, P. C. 1935 P. 59 — 37 

L.J.8C9-47 I. C. 65, Kelon. 


ittinp off an alon^ 
notice should r« 

,.J. 378. 19 Cre 


3. EatfcJse cf Ri^hL 


■si. frd 11-31 

cTst'-r is t-asseii rarreised the riglt within tr.o.nlH 

OlLC.fe47 = 22 Cr. L. J. 463, bl 1- C. 765= 19-4 I . 


1. Magistrate p3*Aif g an cnier under S. H7 n rss txj 

lav.”* ;* ritd.T 
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■ 20 Cr. L. J. 558. 

2. No specific user need be nrored within the period of three months. Evidence of 
general user up to the date of obstruction is sufficient. 1926 P. 348=95 I. C. 761 
= 27 Cr. L. J. 841. 

3. Where tlie non-exercise of right within the proper period is due to circumstances 
beyond the control of the person claiming the right, the proviso to S. 147 (2) does 
not apply. 1925 B. 536 = 89 I. C. 846=26 Cr, L. J. 1422. 

4. The mere fact that petitioners did not exercise the right during previous year is not 

sufficient to show that the right dots not exist. 1925 Bom, 536. 

5. A very small gesture on the part of people obstructed might be counted as “exercise." 
1931 M. 495=32 Cr. L J. 972=133 I. C. 5. 

4. Inquiry. 

1. Three months should be calculated not from the date of the order but before the 
institution of the enquiry. 1930 A. 452=127 I. C. 422, 1930 P. 349. 

2. Institution of inquiry in S. 147 does not mem the date when formal proceedings are 
drawn up but it means the date on which the complainant first brings his grievance 
to the notice of Magistrate or Police. 1930 P. 349'=31 Cr. L. J. 791. 

3. The District Magistrate can refer the case to a Subordinate Magistrate for inquiry 

and he should inquire into the matter as under S. 145. 3 B. L. R. 416. 

4. If the case is likely to involve a longer complicated inquiry tlie Magistrate should 
bound the parties under S. 107, as are likely to disturb the peace. 23 C. 557. 

5. If the settlement of dispute involves issues of right which should be determined by a 
Civil Court, the Magistrate should proceed under S. 107. 29 M. 97, 4 C. W. N. 
779, 36 C. 923. 

6. The inquiry should be on the same principles as under S 145, Cr. P. C. 38 C. 387. 

7. An order passed under S. 147 on proisilings tiken under S. 133 without any action 
in accordance with S. 145 is without jurisdiction. 15 C. W. N. 667. 

8. The Magistrate should not usurp the functions of a Civil Court. The inquiry should 
be of a summary nature. 1926 P. 348=95 I. C. 761 = 27 Cr. L. J. 841. 

9. Inquiry under S. 143 is a judicial one. 21 C. 727. 

10. Magistrate's order to the Police to enquire and report about the obstruction is no 
institution of inquiry. 53 C. 851 = 1926 C. 1051 = 27 Cr. L. J 1089. 

11. It IS not necessary that Magistrate should call the Police Officer to give evidence 
with regard to the correctness of the report. 53 A. 215 = 1931 A. 14. 

5. Legality of order. 

1. An order stating that the Hindus should take procession through a public street and 
Mahomedans must not interfere with the use of street by Hindus is a legal under S. 
147. 1927 M. 985 = 105 I C 660=23Cr. L J 948=1927 M.W X. 789. 

2. The mere fact that the Magistrate cannot pass an order in favour of petitioner under 
sub-section (2) is no reason for passing an order in favour of the opponents, pro- 
hibiting the petitioners from the exercise of their right. 1925 B 536= 26 Cr. L J 
1422. 

3. A party against whom proceedings are instituted IS entitled to produce evidence to 
prove that the case does not fall under S. 147. 105 P. L. R. 1909. 

4. An order passed on mere written statement without taking any evidence m proof of 
allegation is bad in law, 30 C. 918. 

5. An order passed without giving the parlies an opportunitv of calling evidence is bad 

in law. 20 Cr. L. J. 110. 

6. If the allegations of a p.arly are admitted by the other p^y. no evidence is necessary 
in addition to writea statement. 7 C. W. N. 351. 

7. A Magistrate can order the removal of an obstruction to a right of ntiv. 5 C \V N 

335. ' • • • 
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8. An order for the removal of abstraction to a right to the flow of water caused bv 
erection of buuds is legal. 36 C. 923, 5 C. W. N. 67, 20 Cr. L. }. 209. 

9. If the obstruction is caused to public way or thoroughfare, the Magistrate should 
proceed under S. 133. 4 M. 121, 23 I. C. 499. See 26 M. L. ]. 233 and 16 Cr. L i. 
767, 39 C. 560. 

10. S. 147 does not enable the Magistrate to pass a declaratory order. 5 C. 194. 

11. The Magistrate cannot remove obstruction through the agency of Police. 36 C. 923. 

12. An order can be passed between parties to the proceedings only. 20 Cr. L. J. 110. 

13. An order is bad m form, jf it contains no restriction of time for which it is to operate. 

14 B. iS. 

6. Parties— 


1. A Magistrate is not competent to add p.'irties to .a proceeding under S. 147. 5 C, 
W. N. 67. 


2. It is suffi-'ient if persons who claim for themseh’es the right, though that right be 
derived from others (<?.?., right to fish in a bki/) are made parties. The propreitof'? 
of bti/t may not be added as parties. 23 C. 55. 

7. Prohibitive order, 


1. Magistrate cm make a prohibitive order against .a party who IS found not to h.ive 
any right he claims, 1929 P. 351 »10 P. L. T. 376, 20 Cr. L. ]. 251. 

2. Magistrate has no pawer of directing one of the p.irties to do a positive act such as 
demolishing a wall. 1925 C. 99l»S8 I. C. 2041=s26 Cr. L. J. 1265, 

3. A M.igistrate can pass a prohibitory and not a mandatory order to do some positive 
act. Order to remove tm chapar within 4 feet of the west* well of Dispens.iry is 
Illegal. 193+ C. 556, 1925 C. 991 Rcl. on. 1933 C. 752 Ref. 

8. Procedure. 


1 . 

2 . 

3. 

4. 

5 . 

ft. 


n. 

12 . 


If a witness states that there would be a fight if the other party demolish^ a 
innd, it IS sufficient material for the Magistrate to take action. 1926 L. 550 ®W 
r, C, 465 » 27 Cr. L. j, 801. 

Proceedings under S. 145 can be converted into one under S. 147. 1925 C. 1022^ 
85 I. C. 654«26 Cr. L. J. 55S. 

The Court amended the proceedings and included the whole of pathway, 
it originally related to a portion of it and the Court did not give any notice , 
other par{%. Held, that the final order was not binding on the p.irty .luec c • 
1925 C. 263~S1 1. C. 162= 25 Cr. L. J. 674, 


T.akmg of e.xpartc evidence without giving opportunity to the other p-irty is illega • 
1924 P. 717 = 77 I. C. 807 =25 Cr. L. J. 455=4 P, L. T. 419. 

Finding of fact c.innot be traversed in revision. 1926 M. 154, 1922 P. 214. 

Ma-i.lmle iiEsd not find that Ihe right of Mam.nt is established. 1930 M, 865= 

59 M. L. J. 430= 1930 M. W. N. 987=129 I. C. 63 = 32 Cr. L. J. 215. 

If the Magistrate stats proceedings, he cannot revive them unless there is a fre 
dispute likely to cause breach of peace. 15 C. W. N. 27J. 

Magistrate cannot summarily deal with the c.ise after local inspection. He must U « 
evidence. 4 C. \V. N. 779, 

Magistrate can mnhe a local rnspeclion prior to takwg ecdence in ““j 

fiodins most be based on eridence dolj- recorded and not on the impression form- 
on local inspection. 24 Cr. L, J. 48/. ^ 

Aetna! notice should be given to the parties. .Votice to serranl is insnfficient. 


C. 737. 105 I>. L. R. 1909. 

If civi! ‘uit is instituted to establish right of easeme.it. the .Magistrate shoa <• • 

the proceedir'gs. 1932 ^. 83=33 Cr.L.J. 556. ^ 

If the fight ta use thorojghfare was stopped by the Magisterctl of/icer 
Iw-ek. the comptain-int H tarred by the proviw from aemaBdw? so ir.q 
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133 1. C. S-1031 M. 4'’5“33Cr. !.. J. '>72. 

9. RfvivM of procfciiniJi. 

Wlirn fliitinc tlif p^nilfnc\ nf ptoccc«lincs un«!cr S. 147, Ihe pirties referred the 
di«piilr to aihiirAtnn And the M.ici^tr.ate ordered the jifny of proceeding^, .md .nftcr 
one ArAr .AirAin ennliniifil the procertltnc*. Held, th-il the Migiitr.nte could not 
reruT the proceedinc*; unices there w.n< a frr<h dispute hkclv to cius3 .n fresh 
hrrich of p''ire. 15 C. \V. N. 271. 

10. Right to Fishcrj'. 

Kighl to fi'ihcrv 1 « in the niture of eiAenient and comes within the .imbit of S. 147 
and not S. 145 I'>3t P «b-35 Cr. L. J. 4S1, 23 C. 557 and 20 Cr.L.J. 199. Rel. on. 

ECCHYMOSIS — See Wound —ft. 

EDITOR. Sre Nrw<pipcr. Pcfamatioa 32. Sedition — 13. 

ELECTION. S. 171- \ to 171-1'-. I. P.C. 

1. 171-A“Candidale— S. l/l-A-. I. P. C. 

.Nets annunting to ofTenee under S. 52, Madras District Municipalitv Act, do not 
amount to an off'*nre under the I'en.al Code. 1929 M. 910*= 122 I. C. 32 = 57 M. 
L. J. 551. 

2. Undue influence. S. 171-C.. I. p. C. 

1. Wlicre a can hdite for election was prevented from coming out of hts house and 
coing to the rotsrs hv accused -his rival c.andidatc and the latter’s supporters who 
were picketting the former's house, the accused is not punishable under S. 171-C. 7 
L. 218=1926 L. 297 = 93 I. C. 692 = 27 P. L. K. 190 = 27 Cr L J. 468, 

2. Telling psjple nit to rote for It would lead to increase of taxes and confiscation of 
voters' property is nioiTence under S. 171-C .and 1'. 1922 M. 337. 

3. CanJidale remarking that gosha woman need not vote doss not fall under S. 17LC. 

1934 M. 27= 146 I. C. 572. 

3. Personation at—. S. 171-D., I. P. C. 

1. A voter asked for a ballot paper by giving wrong name of his father. Held, he is 
guilty under S, 171-D. 1929 L. 52=117 I. C. 883 = 30 Cr. L. J. 853. 

2. When a person obtains a voting paper by putting a thumb impression in the name 
of another and passes it on in that name, he commits forgery. 47 A. 268=26 
Cr. L. J. 362=1925 A 230 = 84 I. C. 714 = 22 A. L. J. 1106 

4. Undue influence and personation at—*. S. 171-F. 

1. Candidate identified the voter without ascertaining his identity. He is guilty of 
abetment of personation at election. 1928 A 150 = 30 Cr. L. J. 933. 

2. The fact that abetting of personation at election was done by a M. L. C. is no 
justification for enhancing the sentence. 1928 A. 150 = 118 I. C. 577. 

3. The offender can be tried under S 171-F. or under S. 465, I. P C. for talse prepara- 
tion of ‘‘ignature at an election. 47 A 268=1925 A. 230 = 84 I. C. 714. 

4. Fraudulently obt.aining signature slip when accused did not give out his name but 
produced a certain piece of paper which bore a certain number is not an offence 
under S 17-F read with S 511. 1925 A. 226 = 26 Cr. L. J. 359. 

5. Where the corrupt intention is absent the offence of persuation cannot be committed. 

1930 M 245 = 121 I.C 763= 1930 M. W. N. 174=31 Cr. L. J. 329. 

6. Candidate attesting voting slip after honestly making due enquiries of voter’s identity 

in polling officer’s presence is not guilty of abetment. 1926 A. 226. 

5. Misconduct. S. 171-0., I. P. C. 

1, If the election manifesto contains words that K and his son have no property and 
• they would not shrink from committing even murder and K has been making 
forgeries and are eating unjustly Government and temple money, the accused should 
be proceeded against under S. 500 and not under S. 171-G. 1932 M. 51 1= 138 

I. C. 604=33 Cr. L. J, 665. 
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2 . S. 171'G <loc'^ not apply to tIcf.i»i.ilori' «!latcmenl rn-idc nboat person? who are not 
c-in'lichtes. No previmjH section is ns-cssiry, 1956 M. 316 = 37 Cr. L. J. 629. 

3. Statement that complamant committci! /ratul In respect'of money and was remored 
by j^enernl bi.ly is sl.itemani of facts. Ibii, iJjat he remorej from voter's list names 
c( those whoiiid not vatc for him was only }tcncr.\{ ijnpnt.Uion of sniseonduct. 1955 
M. 316, 1932 M. 511 Toll. 

4. That complannnl if elected would take no part in panchayat proceedings exceptto 
nod his head is not a statement of fact and is not punishable under S. 17I-G. 1935 
M. 316 = 37 Cr. L. j, 629, 

5. Statements of facts are those statements of the falsity of which printa /acic p'oof 
is possible. 1932 M. 511=33 Cr. L. J. 665. 

6. Sentence. 


The system of election in India is still m Its infancy, if not in its experimental stsse- 
The Court sliould take lenient view in awarding punishment. 1928 A. 150=118 

I. C. 577 = 30 Cr. L. J. 933. 

7. Election Manifesto. Sec Defamation— 12. 

ELECTRICITY ACT (IX OF 1910). 

S. 12. 

1. There vs no law authorising the District Magistrate to grant permission to an 

Electric Company to l.ay electric line over the land of a person. 1929 L. 226. 

2. The ordinary rule of law* is that w'hoever owns the site is the owner of 
up to the sky and down to the centre at the earth and such owner 

object to the laying of electric wires on his land aliboueb the line may be laio m 
than 30 feet above the hnd. I'H I. C. C92= 1929 L. 226. 

3. A person can move the company for removing the wire, but he can make additions 

m the house to make it accessible. 1934 P. 523. 

S.'2l. 

S. 21 has no application to charges to be made for energy supplied. 58 C. 1458. 

S. 23. . 

I. S. 23 gives the licensee option of adopting any one of the three methods menli®® 

35 C. W. N, 933 = 1932 C. 14=58 C. 1458. 

2 The consumer and the supplier may enter into any agreement 

supply of energy subject to the limitations mentioned in S. 23, 35 C. w. i 
3. Consumer can use test lamps to discover defect in machinery. 193+ A. 320. 

S. 37. 

1. Accused removed the seal which the Company had affixed to the (4) 

the premises of the accused. The conviction under rule 106 '''** 

justified. 1929 L. 867, 193+ N. 245. , 

2. The pow'er to make general rules for the whole of 152!'^ 

part of It c.\nnot make local control unnecessary. 54 M. 36t — 1^0 

3. Rule lOG IS ultra vires. 1934 R- 178. 

I 27 I C 59^' 

A person getting Electricity except through the metre is Hi 

Circumstantial evidence is sufficient proof. 1933 A. L. J. J 1 /5. 


S. 50. 

A licensee— Company— IS a person aggrieved within the 

But not the E.xecutive officer of a Board. 35 P. L. K. 75i>. 


S. 50, 19Z9 


g67. 


ELOPEMENT. See Abduction—9. 

EMASCULATION. See Culpable Homicide— 9. 

A person who emasculates himself is not guilty under S. 309, 
EMERGENCY ORDER. See Ss. 1+4-145, Cr. P. C. 


C. 22 P. li- 
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encroachment. Sc«3 Criminal trespass — 21, Public Nuisance. — 13, Trespass on burial 

places. 

ENFORCEMENT OF MAINTENANCE ORDER. See Maintenance — 16. 

ENGLISH LAW. See Interpretation of statute — 6. 

ENHANCED PUNISHMENT. S. 75,I.P.C. 

1 Applicability. 

1. S. 75 does not apply to attempts punishable under S. 511. 106 I. C. 340= 29 P. L. R. 
51=29 Cr. L. J. 4. 1926 A. 44=88 I. C. 724,64 I. C 142. 7 A. 123, 34 P. R. 1894 
Cr., 1933 L. 433 (1). 

2. S. 75 does not apply to an .accused uho commits a second offence after the date 
of the first offence but before his conviction for the latter. 1926 B. 305 = 95 I. C. 
54 = 27 Cr. L. J. 726 = 28 B. L. R. 484. 

3. S. 75 is not applicable when the two convictions are not for ofTences comprised in 
Chapters XII and XVn. If a person with a previous conviction is again convicted 
under S. 304 he would be awarded enhanced sentence. 235 P. L. R. 1911. 

4. S. 75 is not applicable to convictions under special or local law. 17 P. R. 1904 

Cr., 10 C.L. R. 392, (1877) 1 Weir 39. 

5. S. 75 IS not applicable to attempt not specially made offences in chapters XII and 
XVII of the Code. 14 P. R. 1906, Cr. See 13 P. R. 1919 Cr., 29 P. L. R. 54, 
22 Cr. L. J. 750, 23 A. L. J. 926. 

6. S. 75 IS not applicable where second conviction is in respect of an offence of a date 
prior to that of previous conviction. 39 P. R. 1882 Cr. 

7. S. 75 does not apply to previous conviction by the Court of a Native State. 54 
I, C. 624 = 28 Cr. L, J. 144, 2 P. R. 1884.(1889) 1 Weir 40. 

8. S. 71 does not apply to conspiracy under S. 120-B 1933 N. 252. 

9. Offence under S. 51 1 must be punished entirely irrespective of S. 75. 17 A. 123, 

17 A. 120, 14 P. R. 1906, 13 P. R. 1918. 

2. Charge. S. 221 (7) Cr. P. C., S 255 (A) Cr. P. C. 

1. If the date and place of previous conviction IS not stated m the charge the Court 
can add it at any time before sentence is p.issed. 7 M. L. T. 77, 19 W. R. 41. 

2. If the fact, date and place of previous conviction are not mentioned in the charge 
accused cannot be legally sentenced to enhanced punishment. 139 P. L. R. 1911. 

3. Unless a separate charge under S. 75 IS framed and recorded there is not sufficient 
compliance with the law. 9 M. 284, 40 P. W. R. 1911. 

4. Reading the previous conviction to jury before the close of trial is sufficient to vitiate 
it. 5 C. 768, 11 A. 393. 

5. Where a Magistrate frames charge under S. 392 and does not charge the accused 
specifically under S. 75 though he admits previous conviction but eventually conv cts 
him under S. 369 without amending the charge. The conviction is invalid as 
S. 369 is not a minor offence in relation to S. 392. 1930 L. 544 = 32 Cr. L. J. 301. 

6. If the previous conviction is not specified in the charge, the defect is not curable 
under Ss. 535—537. 29 P. R. 1917 Cr 

7. Accused must be called upon to plead to charge of previous conviction under S. 255- 
A. Cr. P. C,4 B. L. R. 177, 1932 5 107 = 33 Cr. L. J. 902. 

3. Essentials and Evidence. 

1. A previous conviction of the accused in Native State cannot be proved in British 

India for the purpose of S 75. 1930 M. W. N. 173, 17 P. R. 1913 Cr , 2 P. R. 

18S4 Cr., 54 I. C. 624 - 21 Cr. L. J. 144. 

2. Intention of the accused and hts character and attitude towards society rather than 

tne value of the prpperty stolen should be considered in awarding sentence after 
previous conviction. 23 P. \V. R. 1908 Cr., 4 P. L. R. 1914. 

3. If accused IS convicted under S. 326, I. P. C., for the second lime, the Magistrate 

can take into corsidtration the r^evtous conviction at the time of awarding 
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sentence independently of S. 75. 6 R. 39i = Ul I, C. 453 = 1928 R 100=2 
Cr. L. J. 869. 

4. In case of trival offences enhanced sentence on account of previous conviction shoul 
not be awarded. II L. 115 = 1929 L. 787=121 I. C. 419 = 1930 L. 100=31 P. I 
R. 333, 1929 L. 768=119 I. C. 429 = 30 Cr. L. J. 1082. 

5. One previous conviction does not necessarily mean that the convict is a habitu; 
criminal though previous conviction can be taken into accounts to award punisl 
ment. 1926 L. 336=94 I. C. 365 = 27 Cr. L. J. 621 = 27 P. L R. 287. 

6. If the previous conviction is under S. 380 and the subsequent under S. 448, S, 7 
is not applicable. 1924 P. 665 = 84 I. C. 346=26 Cr. L. J. 282. 

7. Enhanced sentence is not necessary in all cases of previous conviction. Punishmen 
should be proportionate to the offence. 54 I. C. 623 = 21 Cr. L. J. 143. 

8. Before passing an enhanced sentence under S. 75 the improvement or otherwise ii 
accused’s character subsequent to prior conviction must be considered. 45 I. C. 847 

9. Conviction by Council of Elders under the Frontier Regulations amounts to f 
previous conviction. ^42 I. C. 141 = 18 Cr. L. J. 909 = 11 Bur. L. T. 205. 

10. Previous conviction can be used in-determining the quantum of sentence even in th( 
case not provided for in the I. P. C. 1929 M. 306=30 Cr. L. J. 471. 

11. Previous conviction for theft should not be taken into account in increasing sentence 
for a subsequent offence of cheating by personation. 1927 L. 220. 

12. A previous conviction under S. 369 cannot be taken into consideration for enhance- 
ment of sentence. 1923 L. 288 =75 I. C. 368 = 2+ Cr. L. J. 9+4. 

13. An accused person though he has several convictions behind him is entitled to have 
his case treated as it was not a foregone conclusion that he is guilty, 1930 A. 17 
= 120 I. C, 202 = 31 Cr. L.J. 8=1930 A. L. J. 82. 

14. Binding over under S 110, Cr. P. C , is no ground for enhanced punishment. 1923 
L. 294, no I. C. 804=29 Cr. L.J. 772, 1930 S. 58=31 Cr. L. J. 763 = 125 I. C. 
46, 1934 S. 195. 

15. If must be something apart from the nature of the offence sucli as youth, age, illness, 
sex and the interval of time which has lapsed between the accused person coming 
out of prison and the commission of the ofience that should be considered for reduc- 
tion of fcntence. 1929 M. 841 (2)=53 RI. 80. 

16. Where a subsequent offence was a teachnical theft, the Court would not be justified 
in passing more th.an a nominal sentence. 4 P. L. R. 1914. 

17. Where t^o sentences were passed in respect of two offences and matter arose out of 
the one of the same act it n^as doubted whether sentence vas justified. 1924 B. 
385 = 83 I. C. 342. 

18. Accused, a previous convict, entered an open thorned enclosure in which goats 
V ere kept, but the owner being disturbed, he was arrested there. Held, he was 
guilty under Ss. 379—511 I. P. C,, and therefore S. 75 had no .application, 13 P. 
K. 1919 Cr., 14 P. R. 1906 Cr. 

19. Magistrate is not bound lo consider the previous convictions of accused outside 
British India. These convictions cannot be made the basis of charge under b, 7 . 
1935 M. 198=68 M. L. J. 176=1934 M. W. N. 1355. 

20. It is the intention of the accused and not the value of the property which should be 
considered in awarding sentence. 28 P. R. 1903 Cr. 

4. Jurisdiction. 

1. The jurisdictio.T of the Magistrate is not enlarged by S. 75. The fact lliat the 

e<l punishment is legal does not, therefore, apply though it is legal r s/k 

inflicted bv a Magistrate not possessing the iwT.er to inflict it. 6 Loni. u- - » 

41 r. It. 1^72. 

-- WhercTfr R^seijtrate crr«idefs the irflicticn of fenteree l-ejord 
be »hcs;!J ccn-rrii the ease to Co-’ft cf Sessions. 1 1 A. 393, 2 B. H- 


497 


Uiihctuccd Vuuishmcut — (co»/(f.) 

5. Old previous conviction. 

1. Previous conviction of 18 ^ears old IS no ground for heavy sentence. 19^ 
31 Cr. L. J. 763=125 I. C. 46. 

2. A previous conviction which took place a considerable time before a s 
offence, does not warrant the applicability of S. 75 which is directe 
habitual effenders. 1929 L. 278=114 1.0.719 = 30 Cr. L. J. 376, 192 
= 99 I.C.416. 

3. S. 75 does not apply if the previous conviction was recorded 12 years ba< 

L. 617 = 96 I. C. 400, 106 I. C. 448 = 29 Cr. L. J. 32, 1934 S. 195. 

4. Where a period of 8 years lapsed between serving the last punishmen 
commission of the offence the punishment of transportation was reduced to 
>ears. 53 M. 80, 1926 M. 465. 

5. Previous conviction of 13 years old should not be considered. 1932 S. 107. 

6. Procedure. 

1. The section docs not empower the Sessions Judge to amalgamate a senteni 
he IS empoi\ercd to pass upon a prisoner with a sentence which he ha: 
undergone and then commute the amalgamated sentence condemning a 
to a longer period of imprisonment than he is liable for the last offence. 
C. n. 36. 

2. Person jointly tried is also to be committed to the Court of Sessions if the 
with previous cqnviction is being committed. S. 348 Cr. P. C. 

7. Proof of previous conviction. Ss. 511— 3, Cr. P. C. S. 310Cr. P. C. 

1. Previous conviction must be proved strictly and m accordance with law 

1128, 17 Cr. L. J. 179. 

2. Although accused admits previous conviction it should be proved according 1 
Cr. P. C. 1929 L. 763=30 Cr. L. J. 1082, 129 1. C. 300. 

3. Previous conviction should be proved by copies of judgments and the exa 
of the accused m respect of those convictions. 28 C. 689, 28 B. 129. 

4. If the accused denies a previous cnnviction It should be proved by certifii 
and by the identity of the accused. 1881 A. W. N. 1*^4. 

5. Mere ''Kinflat'' from the Record Office is not sufficient. 15 W. R 53. 

0. Previous conviction may be proved by finger impressions. 32C. 759, 1 C 
33. 3 N. L. R. 1, 6 C. P. L. R. 3. 3 P. L. R. 1906, 21 C. W. N. 469. 

7. In order to prove previous conviction accused’s finger prints may be’ prove 
similar to those of the person previously convicted. Expert evidence on t 
alone is not sufficient. The finger prints on record must be proved to be 
the person last convicted. 39 I. C. 302= 16 Cr. L. J. 462. 

8. Previous conviction can be proved (1) by certified extracts from judgn 
certificate by Jail authority, (3) warrant of commitment. Identity of accuse 
also be proved. 1928 L. 107 = 105 I. C. 673 = 28 Cr. L. J. 1961. 

9. The practice of prosecution not to inform Magistrate about previous co: 
before trial is right. But where Magistrate is intimated of these, he shouk 
evidence of such conviction, 1935 B. 37=15+ I. C. 577 = 36 Cr. L J. 527. 

10. Mere admission of accused is not sufficient. Some documentary evidence al 
previous conviction must be on record. 1934 L. 693, 28 C. 689. 

11. Previous conviction before Court Martial cannot be considered under S. 75 
Pesh. 6 = 141 I. C. 445. 

8. Trivial offence. 

In case of trivial offence of stealing cotton, with a previous conviction under S 
sentence of 2 years is sufficient. 1933 L. 147, 1929 L. 768, 1930 L. 100, 1' 
717 Ref. 

9. Whipping. 

S. 75 does not give authority for passing a sentence of w-hipping in addition 
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other punishment. 1894 P. J. L. 13. 78, 

2. But now provision is made for pas^ng a sentence of whipping under the Whipping 
Act, VII of 1864, Ss. 3 and 4. 

ENHANCI:MENT OF SENTENCE. Ss. 425— 439. Cr. P. C, 

1. After expiry of Sentence. 

Where accused has completed his sentence, the practice of Chief Court (now High 
Court) IS not to enhance the sentence and send him back to jail except in excep- 
tional cases. 1 L. 453. 16 Cr. L. J. 712 Ref. 

2. By Appellate Court. S 423, Cr. V. C. 

1. No Appellate Court can enhance the sentence passed by the lower Court. 4 W. 
R. 20, 2 Weir 486. 

2. When High Court exercising its powers as appellate Court thinks that sentence 
should be enhanced, it can exercise its revisional powers under S. 439 because the 
matter has come to its knowledge. 1935 P.C. 35 = 153 I. C. 936=39 C. W. 
N, 350. 

3. By Appellate Court — What amounts to — . 

1. If accused is convicted and sentenced by lower Court on two charges and Appellate 
Court reverses the conviction on one of the charges, the retention of the same 
sentence amounts to an enhancement of sentence. 22 B. 760, 24 C. 316, 45 P. 
R. 1887, 31 P. R. 1916 Cr. 30 M. 48. 49 A. 484. See 1928 M. 651 = 111 I. C. 399. 

2. Accused was convicted of rioting and theft and was sentenced to four months for 
noting and two months for theft. Tlie District Magistrate on appeal acquitted the 
accused of noting and upheld the sentence of six months and the conviction for 
theft. Held, it amounted 10 enhancement of sentence. 24 C. 316, 45 P. R. 1887 
Cr., 22 B. 760, 30 M. 48, 2+ C 316, 192> Bom. 345,3 N. L. R. 67. 

3. Substitution of rigorous imprisonment m place of simple amounts to enhaocement 
of sentence. 45 A. 594=1924 A. 130=76 I. C. 1032=25 Cr. L. J. 312. 

4. The Appellate Court m altering a sentence cannot award a sentence which the 
original Court could not have passed. U amounts to enhancement of sentence. 
45 A. 594, 39 C. 157, 12 U. 45, 7 N. L. R. 109, 2 Weir 487, 1936 L. 729. 

5. If the term of imprisonment is reduced .and solitary confinement is added Jjy the 
Appellate Court, it amounts to enhancement of sentence. 1890 A. W. N. 1 /O. Cr. 

6. The addition of a sentence of whipping by the .^ppc!late Court, although a sentence 
of imprisonment is reduced, amounts to enhancement. 2 Weir 487, 15 W. n. • 
114 I. C. 523 = 1928 K. 265. 

7. Appellant was convicted of causing simple hurt and was sentenced to fine only. Th® 
Appellate Court altered the conviction under S. 325, 1. P. C. and in order to 

the sentence legal under that section recorded a sentence of one days 
imprisonment. Held, that the Appellate Court had no power to enhance the se 
tence. 2 Weir 486. 

8. The Lower Court imposed fine and imprisonment and the Appellate Court in lien of 

imprisonment, imposed an additional fine. Held, it amounted to enhancemen 
sentence. 2 Weir +87, 1936 L. 729=37 Cr. L. J. 950. 

9. Alteration of sentence of fine into one of imprisonment is an enhancement of the 
sentence. IS t\, 301, 18 D. 751- 

10. A sentence of fine is lighter than a sentence of imprisonment. 23 B. 439. 

IL here an AppeHalc Court reduced .a sentence of 4 months rigorous impri^on^^^^ 
into one of 3 months but added a sentence of fine or in default six Ynly a \V. N/ 
imprisonment, It amounted to enJiancement of sentence. 17 A. 67, 188/ 

KO, 23 A. 407. 

12. Accused was ^fiiirncMl to 2 months' rigorous inipri'orment and a fine an 

or in d-favlt one month's mipn'ormcnt and the Appellate Court *^1 ' ^ months’ 
IV privmn'.eni cf ore month with a fine cf 2f'0 Rupees cr in defau p 638 
rvi-f'iui impri'-or.TT’.ect. Held, it amocnlrd to enhanrerr.ent of sentence. 

IV2u U 543 = 95 L C. 476. Cent. 23 B. 439. 
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13. One week’s imprisintnent aw.irJe 1 by a first class Magistrate after it being served 
out w.as altered by Appellate Court into a fine of IJs. 50 and in default one week’s 
imprisonment. HekI, it amounted to enhancement of sentence 5 P. \V. li. 1916 
Cr. = 34 I. C. 324= 17 Cr. L. J. 212. 

14. Substitution of 30 stripes for a senteaoe of one year’s rigorous imprisonment is ordi- 
narily not an rnhmrcment of sentence but substitution of 30 stripes for 7 months 
rigorous imprisonment is cnh.anccnicnt. 7 K. 319= 1929 R. 1 77 = 1 19 I. C. 209 = 30 
Cr. L. J. 986, 17 A. 67. 23 H 439, 27 C. 175, 30 M. 103, 36 A. 4S5. 

15. Alteration of a sentence of imprisonment to one of whippin" is an enhancement of 

sentence and is not authorised bj S. 423 (1) {h) and S. 423 (3). 1928 R. 265 = 114 

I. C. 523 = 30 Cr. L. J. 32S. 

16. If the accused IS ordered to furnish securitv, it cannot be enhanced by Appellate 
Court. 1923 O. 44=64 I. C. 246 = 9 O L. J. 28 

17. Altering a sentence of 3 months* imprisonment to one month's imprisonment and 
lOO Rupees fine mav in the case of a poor man amount to enhancement, but general- 
ly It IS not enhancement. 7 P R 1915 Cr., 21 C 622, 29 M. 190, 30 M. 48. 

18. If a sentence of fine is substitute! for that of imprisonment, no general rule can be 
laid down whether it is enhancement. 1934 A. 1031. 

19. Whipping cannot be ordered in addition to imprisonment for theft. Substitution of 
legal sentence for whipping b\ the .\ppellate Court amounts to enhancement. 1935 

R. 64=12 R. 607=36 Cr. L J. 366=153 I. C. 516. 

3. By Appellate Court. — When does not amount to— 

1. Alteration of 3 months' rigorous imprisonment to one month and a fine of Rs. 60 and 
in default two months’ imprisonment is not enhancement. 1930 M. 193 = 31 Cr. L. 

J. 203, 23 B. 439. 1924 P. 563, 23 A. 497 and 36 A 485 Dist. 

2. Substitution of 30 stripes for a sentence of one vear’s rigorous imprisonment is not 
enhancement of sentence. 192^ R. 177=7 R 319=30 Cr. L. J. 936. 

3. An additional order passed bv the Appellate Court to furnish security to keep the 
peace does not amount to enhancement of sentence 21 P. R. 1905 Cr., 20 Cr. L. 
J, 302=50 I. C 350. 20 Cr L. J. 760. 

4. An order passed by .Appellate Court directing the accused to pay the costs of the 
complainant under S. 545-A, Cr. P. C , does not amount to enhancement of sentence. 
22 M. 153, 47 M. 914 = 1925 M. 136 = 25 Cr. L. J. 1213, 26 M. 421 

5. Where the Appellate Court altered the original sentence of one year’s rigorous im- 
prisonment and Rs. 50 or m default sis: months’ imprisonment to a sentence of sit 
months' rigorous imprisonment and a fine of Rs. 500 or si.t months’ farther impri- 
sonment. Held, that there h-id been no enhancement of sentence 12 L, 449, 30 
M. 103. 23 B. 439 and 1924 P. 563 Foil 23 A. 497 Not Foil. 

4. By Revisional Court. (High Court) S 439 Cr. P C. 

1. High Court can enhance a sentence not as a Court of Appeal but as a Court of Re- 
vision. II C. 530. 

2. High Court has power to enhance a sentence, as to alter its nature 6 622. 

3. High Court when bearing an appeal against a conviction may alter the finding under 

S. 423 and then as a Court of Revision enhance the sentence. 37 M 119. 

4. Seisions Judge convicted the accused of culpable homicide not amounting to murder 
and sentenced him to seven years' rigorous imprisonment, the High Court altered 
the conviction to one of murder and sentenced him to transportation for life. IIP 
R. 1871 Cr., ! R. 436 = 76 I. C. 711 = 1924 R. 93 = 25 Cr. L. J. 247. 

5. The High Court will enhance the sentence, only if it is manifestly inadequate 7 P 
R. 1889, 17 P. R. 1898, 1928 L 951=29 Cr. L J. 764, 10 S.L.R. 207. 

6. The mere fact that High Court would have inflicted a heavier punishment if the case 
would have come before it for tml is no ground, for enhancement of sentence 1928 
L. 951, 7 P. R. 1889, 89 1. C. 452, 1923 L. 192-s, 1934 L. 613, 7 P. R. 1919 Cr. 

7. Whare evidence of previous conviction was not adduced at the trial and u as dis- 
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covcrc.l after conviction, the IliRh Court will not interfere nn:l orilcr n retrinl, in 
order to enahle the Prosecution to flupplemenl tit'’ rerord hy prrtlnnmj freshest* 
dence on the question of punishtnent. 19 P. !?. 1905 Cr.. Vt P. K. Hit f>., 43 P. 
K. 1905 Cr., 21 \Y. H. 47. 

8. The High Court will not rnhancr the !scntrncc. v. hen the rnnvirte.l pcr«;on has 
undergone the full term of imprisonment or Ins pntil the fine imposed on him, nl- 
though the order of Lower Court is wrong in lasv. 2) P. \V. U. 1913 Cr., 1 h. 
453, 14 P. \Y. U. 1909 Cr.« 11 Cr. I.. J. 99. Cnnt. 192'> H. 236-‘93 I. C. 1053. 

9. The High Court is slow to interfere in c.ises, where the interference would involve 
the imprisonment of persons already dischargctl from Jail. 7 P. K. 1839 Cr. 

10. When the High Court considers the question of enhancement of sentence, it gene- 
rallj* accepts the conviction as conclusive. 32 H. Ih2. 

11. When High Court enhances the sentence hej'ond the limit of the power of trying 
Magistrate, it should satisfy itself whether conviction is correct. lf> Cr. L. J. 712. 

12. If no sentence has been passed hy the trying M.igistrate hut accused has been releas- 
ed on probation under S. Shi Cr, 1*.C.. the High Court cannot snhslitute a sentence 
of imprisonment or whipping in revision. 37 A. 31, 2') Cr. L. J. ‘gJ— 43 I. C. 979. 

13. The potter of enhancement can be exercised under S. 439 if the sen’cnce is legal one- 
A sentence of imprisonment for a period passed by accused as under-irial prisoner is 
not a legal sentence. 27 P- U. 1919 Cr- 


14. 

15. 

16. 

17. 

18. 

19. 

20 . 

21 . 

22 . 

23. 

24. 


The trial Magistrate sentenced the accus-d to 6 months rigorous imprisonment 
under S. 457, I. P. C„ without giving due consideration to his previous convi^ton 
which was 2^ years old. Held, that the sertence need not he enhanced. 1929 A. 
270«U5 I. C. 863*30 Cr, L.J. 529. 

If prosecution is negligent in bringing facts (previous conviction) justifying enLaneed 
sentence to Court’s notice, the High Court should not enhance. 19-9 A. - 0 / i 
I. C. 614*30 Cr, L, J. 505. 

A Kori branded his wife w'ith hot iron tongs. He was convicted and 
District Magistrate moved the High Court for eniiancement of sentence. 1 ne part 
put in a compromise before the High Court. Held, that the case was a 
be compounded in view of the nearness of relationship between parties ly-iy • 
278*118 I. C. 681*30 Cr. L. J. 9£0. 

High Court is precluded from converting the finding of .acquittal 

one of conviction if there is no appeal by the Government. 1926 A. o g— • 

132*27 Cr. L. J. 564 = 24 A. L. J. 4l4. 

High Court may enhance sentence even if the District authorities consider the sen 
tence sufficient. 1928 417 = 30 Cr. L. J. 222. 


Sentence cannot be enhanced except on very serious grounds. 1925 S. 188. 

On conviction under S. 324, I. P. C., only fine was imposed, 
ment was necessary. The origin of quarrel was not satisfactorily es centetce 
complainant was the aggressor. Five months since j r 540=30 

should not be enhanced to one of imprisonment. 1929 U- 10- i 

Cr. L. J. 939, 29 P. W. R. 1913 Cr., 7 P. R. 1889 Cr, 

Where the sentences are inadequate but not grossly inadequate, the 
should not interfere in revision. 1931 L. 132=32 Cr.I^ J. 943 7 ^. K-i 

P. R. 1898, 7 P. R. 1919 Cr., 19 P. W. R, 1910 Cr.. 313 P. L. R. 1913 l<et. 

When the High Court purports to set^ aside the '{?^*u/”p^rovis^ons of 

enhances the same under another, it is its duty to 
Cl. (2). S. 439. 1931 C. 450=132 I. C. 247=32 Cr. L- J- 890. 

An attack on a Police constable, in the discharge of his duty rnan, the 

punished, but when the lower Court treated it as an attack o . 1931 

High Court will not interfere unless the sentence is manifestly maueq . 

L.31(1)=130I. C. 432=32 Cr.L.J. 539, 7 P.R. 1889, Cr. Court from 

The dismissal of appeal by the High Court does riot preclude the Hig 
enhancing the sentence in the exercise of its revistonal jurisdictio . 
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25. It is not necessary for the Chief Court to interfere even if the Court had committed 
an illegality. 5 P. R. 1906 Cr. 

26. Except in the case provided in Cl. (3) of S. 439 the High Court s powers of enhance- 
ment of sentence are not restricted. It can inflict any sentence irrespective of tlie 
limits of powers exercisable by the trial Court. 1935 O. 239=154 I. C. 93 ; 
1 L. 453 = 1920 L. 213 = 21 Cr. L. J. 557, and 1915 S. 33 = 30 I. C. 1000= 16 
Cr. L. J. 712. Rcl. on. 

27. A woman was given the benefit of S. 562 for an olTence under S. 317 I. P. C. High 
Court enhanced it to 2 years’ rigorous imprisonment m its revisional jurisdiction. 
1935 Pesh. 48=1935 Cr. C. 349. 

23. High Court can exercise its revisional jurisdiction for enhancing the sentence, when 
hearing an appeal. 1935 P. C. 35=153 I. C. 936. 

29. High Court will enhance the sentence if the sentence passed by lower Court is 
improper. 1935 L. 337 = 156 1. C. 786. 

30. Under the combined provisions of Ss. 423 — 439 Cr. P. C., High Court has power to 
alter a conviction under S. 326 to one tinder S. 302 1.P. C. 1933 L. 661, 37 M 
119 and 1924 R 93 foil. 1923 P. C. 254 ExpL 

5. Delay in applying for— 

1. There IS notlnng in S. 439 to restrict a rule for enhancement to an> particular time 
after the conviction. 10 P. 872= 135 I. C. 22=33 Cr. L. J. 155. 

2. It IS inexpedient to enhance the sentence, though inadequate after the lapse of nine 
months. 13Cr. L. J. 121= 13 I. C. 777. 

3. In case of inadequate sentence. District Magistrate or Sessions Judge should be 
moved at the earliest possible moment after the trial and if possible before tlie 
accused has served out his sentence. 1923 P. 201 = 107 I. C, 536= 29 Cr. L. J, 261, 

4 When accused was given the benefit of S. 562, Cr. P. C., in a case under S, 408, 
1, P. C , High Court refused to interfere when moved alter a long lapse of time, 
1923 L. 926=107 I. C. 775=29 Cr. L. J. 291. 

6. Maximum sentence awardable in— 

High Court can enli.ance a sentence up to the maximum sentence prescrihed by law for 
me oiTence, even though it may exceed the sentence that can bj passed by the trial 
Court. 1935 A. 939, I U. 453 = 1920 L 213. 

7. Private complainants' application for — . 

1. person was ranvicled on plea of guilty and the rule was issued for enhancement of 
sentence on the applic.ation of complainant The Crow n did not appear In support 
It. Held, that in such a case rule should ordmarilv l>c dischargcJ unless it is clear 
bevond doubt that it should be made .absolute. 1927 C. 785= 121 I. C. 305 = 33 C. 
W. N. 605 = 50 C. L. J. 176. 

2. Prixwte party cannot apply for enhancement. He may move Government for en- 
hancement. 192o ». 106=95 I. C. 594 = 27 Cr. I.. J. 818, J92UJ. 320, lOt 1. C. 

24 2 = 1927 O. 321, 15 Pom. L. n 202. 

3. It IS a safe rule, that High Court should not interfere at the ir.stace of private part). 

54 C. 9-)4, 1923 A. 419 = 113 I. C. 76S. 

4. .\lthouch private co-rplatnant has no nght to appl> for enhao'-^ment, in proper 
cases, the Hi,:h Court max a-*! ot its own motion ami rna) properly rulte cv** of if e 
information through whatever ch.anne! that information con I'VJ'* S. 254 (11* 

19 S. L. K. M. 

5. If a private romplam.ant o'as ders a sentence uodcli lenient, le ibouH draw if.e 

attention of thi* Cierrerrment to the fa-t. He is rot rotitJ^-f to mo> e the Hij-h 
Court. 43 It. 35 ^ ll. 320=81 I. C. 614 

High Court w I'.l tale act. m the app!-eatiOa cf priva’e ee-njta nint if it i« tup. 
parted !•> a report fro-n the D stnci Mamf n*e. H Cr. L. J. 593. 

The Ipch Coun can eahaare sentence en as spylicatjon cf privs’e eompbrnanf, 
wbes It appesrs that eshascemest ts cst csfatrly Tind-etircly urged and wben 


6. 
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notice is given to the other accused and he has the advantase of being heard through 
a Pleader, 8 R. 578=1931 R. 52=129 I. C. 510 = 32 Cr. L. J. 353. 

8. Where a complainant wishes to apply for enhancement of sentence passed 'on the 
accused by the ;5essions Judge, it is not intended that he should apply to the District 
Magistrate to move the Local Government, but he can apply direct, as the Local 
Government will apply when public interests require such a course to be taken. 
53 A. 223 = 1931 A. 13 = 32 Cr. L. J. 312. 

8. Procedure. 


1. Enhancement of sentence is a very serious matter and the application must be 
supported by the Government Pleader. 1928 N. 58=105 I. C. 820 = 28 Cr. L. J. 996. 

2. If appeal is dismissed summaVily or after hearing, the accused in showing cause why 
his sentence should not be enchanced, cannot go into merits. 1930 Bom. 593 = 32 
Bom. L. R. 1286=129 I. C. 159, 28 Bom. L. R. 1051. 

3. According to the general practice of Lahore High Court, a 'convict is not sent back 
to jail by increasing his sentance after he has undergone his sentence and released. 
1929 L. 19+=112 I. C. 769=30 Cr. L. J. Z 

4. If High Court has given finding on the guilt of accused, the question of guilt cannot 
be opened when notice to show cause why sentence shauld not be enhanced is 
served. 8 L. 521 = 1927 L. 217 = 100 I. C. 234. 50 B. 783 Foil. 49 B. 450 Diss. 
from. 1934 B. 471, 54 B. 822, 10 L. 241 = 1929 L. 797. 

5. If an application for enhancement of sentence is preferred, accused can show cause 
even against conviction. 1926 N. 321=86 I. C. 469=26 Cr. L. J. 821, 1928 A. 
150=118 I, C, 577. Sac 8 L. 521, 50 B. 783. 

6. If the accused pleads guilty, Court may take evidence for the purpose of enhancing 
sentence. 62 I. C. 590=25 C. W. N. 212. 

7. Where it is proposed to enhance ta sentence, the High Court will re-open both the 
conviction and sentence of the low'er Court. 30 1. C. 1000= 16 Cr. L. J. 712. 

8. It is not e:cpedient to enhance the sentence, though inadequate, after the lapse of 
nine months. 13 Cr. L. J. 121 = 13 I. C. 777, 1928 P. 201 = 107 I. C. 536. 

9. Notice can be given when admitting appeal. Notice and appeal should be dealt 
with together. 1934 B. 198. 

10. Accused is entitled to appeal against his conviction and sentence, although he 

guilty, when a notice for enhancement of sentence is issued to him. 1935 R. 49 12 
R. 616 = 35 Cr. L. J. 336. 

9. Reasons for — . 

1. Where accused attempted to murder his relation by giving him Dhatura poison who 
narrow’ly escaped death, sentence of 5 years rigorous imprisonment should ® 
enhanced. 1929 0. 150= 115 I. C. 846=30 Cr. L. J. 544. 


3. 

4. 

5. 

6 . 
7. 


An M. L. C. abetted personation at an election. The fact that he is M. L. C. 
aggravates his offence. 1925 A. 150=118 I. C. 577=30 Cr. L. J, 933. 

Accused gave a beating to Ins wife with a heavy stick who died two dajs after, a 
sentence of one year's rigorous imprisonment should he enhanced to 3 je.ars. 

Bom. 593=32 Bom. L. R. 1256=129 I. C, 159. 

Husband hit his wife w-ithont provocation and caused her death. He was 
under S. 323, I. P. C. for three months. The sentence shonld be enhance-!, 


L. 53 1 = 1 14 I. C. 442=30 Cr. L. j. 300. 

For a conviction under S. 409, 1. T. C.. the accused was sentenced 
imprisonment till the rising of Court and a fine of Rs. 100. » j. 240. 

sentence is too inatlequatc and should be enhanced. 19.;S L. 9 jI-- 0 * L 307 

High Court will enhance fcntcnce only when it is grossly inad'-quite, 1023 


«105 I. C. Cr. L. J. 343. 

If the Ar;wliAte Court finds that graver Odense is committed, it i» 

«n;iar.'re.-Tient cf sentence. 92 I. C. {>51 = 1924 N. 323 = 27 Cr. L. J- d J • 

If tuiur.e^ are m-l rtrJ la j sui fea quirrcl, seateaie ahnuU not be enhanced If »t 
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substantial. 1922 L. 28=3 L. L. J. 585, 40 I. C. 708. 

9. It is no ground for enhancement of sentence that if the High Court had itself tried 
the case, it would have awarded a heavier sentence. 7 P. R. 1919 Cr., 7 P. R . 1889 
Cr., 313 P. L. R. 1913, 19 P. \V. R. 1910. 

10. Enhancement of sentence being a serious proceeding, must be supported by the 
Government Pleader with cogent reasons. 16 Bom. L. R. 202=23 I. C. 733. 

11. It IS not necessary to interfere even if the lower Court commits illegality. 5 
P. R. 1936 Cr, 

12. If the sentence is light but substantial the High Court will not interfere. 1934 
L. 975. 

10. Show cause against — Notice — 

1. It is not the practice of Court, save in extreme cases to call upon the accused to 
show cause why the sentence should not be enhanced 8 P. 181 = 1929 P. 161 = 117 
I. C 176=30 Cr. L. J. 737. 

2. If the sentence IS reduced on appeal b> the Sessions Judge, even a single Judge of 
the High Court can restore the original sentence. 192b A. 719 = 99 I. C. 63. 

3. If High Court SMO ijiotn issues a notice for enhancement of sentence and if on the 
hearing neither the accused nor his counsel is present, sentence cannot be enhanced 
1925 O 476 = 85 I. C. 383 = 26 Cr. L. J. 543. 

4. It IS not the practice of High Court to call on an accused />ro/>rio mo/i« to show 
cause why his sentence should not be enhanced but to leave it to the local Govern- 
ment to apply in revision for enhancement if .ulMscd, 1922 N. 65 = 64 
I. C. 277=18 K. L. R. 101. 

1 1 . When no Appeal lies. 

A sentence from which no appeal he*, can be enhanerd bv th<* High Court under 

S. 439 (6), althoucrli it cacrciws its power m special nrrnmv.i.incc8. 1935 B. 37 = 
154 1. C. 577 = 36 Cr. J. 527. 

ENLARGEMENT OF SPLEEN-. Sc- Spicen-i 

ENMITY. .SViJ Witness — 12. 
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notice is given to the other accused and he has the advantage of being heard throuea 
a Pleader. 8 R. 578=1931 R. 52=129 I. C. 510 = 32 Cr. L. J. 353. 

8. Where a coniphimnt wishes to applj' for enhancement of sentence passed 'on the 
accused by the Sessions Judge, Jl is not intended that he shoul 1 apply to the Djstnct 
Sfagistrate to move the Local Government, hnt he c.an apply direct, as the Local 
Government will apply when public interests require such a course to be taken. 
53 A. 223 = 1931 A. 13 = 32 Cr. L. j. 312. 

8. Procedure. 

1. Enhancement of sentence is a very serious matter and the application must be 
supported by the Government Pleader. 1923 N. 58= 105 I. C. 820 = 28 Cr. L. J. 996. 

2. If appeal is dismissed summarily or after hearing, the accused in showing cause whv 
his sentence should not be enchanced, cannot go into merits. 1930 Bom. 593=32 
Bom. L. R. 1235 = 229 LC. 259, 2S Bom. L. R. IQSL 

3. According to the genera! pr.actice of Lahore High Court, a convict is not sent back 
to jail by increasing Ins sentance after he has undergone his sentence and released. 
1929 L. 19+=U2 I. C. 7o9 = 30 Cr. L. j. 2. 

4. If High Court has given finding on the guilt of accused, the question of guilt cannot 
be opened when notice to show cause why sentence should not be enhanced is 
served. 8 L. 521 « 1927 L. 217 = 100 I. C. 234, 50 B, 7S3 Foil. 49 B. 450 Diss. 
from. 1934 B. 471, 54 B. 822. 10 L. 241 = 1929 L. 797. 

5. If an application for enhancement of sentence is preferred, .accused can show cause 
even against conviction. 1926 N. 321=85 I. C. 469 = 26 Cr. L. J. 821, 1923 A. 
150=118 I. C. 577. Sec S L. 521, 50 B. 783. 

6. If the accused pleads guilty, Court may take evidence for the purpose of enhancing 
sentence. 62 I. C. 590=25 C. W. N. 212. 

7. Where It IS proposed to enhance a sentence, the High Court will re-open both the 
conviction and sentence of the lower Court. 30 I. C. 1000=16 Cr. L. J. 712, 

8. It IS not expedient to enhance the sentence, though inadequate, after the hpse of 
nine months. 13 Cr. L. J. 121 = 13 I. C. 777, 1928 P. 201 = 107 I. C. 536. 

9. Notice Can be given w’hen admitting appeal. Notice and appeal should be dealt 
with together. 1934 B. 193. 

10. Accused is entitled to appeal against his conviction and sentence, although he 

guilty, when a notice for enhancement of sentence is issued to him. 1935 B. 49-“ 

R. 616=35 Cr. L. J. 336. 


9. 


Reasons for — . 

1. Where accused attempted to murder his relation by giving him Dhatura poison v ho 
narrowly escaped death, sentence of 5 years' rigorous imprisonment should 
enhanced. 1929 O. 150=1151. C. 846=30 Cr. L. J. 544. 

2. An M. L. C, abetted personation at an election. The fact that he is M. L. C. 
aggravates his offence. 1928 A. 150*=118 I. C. 577=30 Cr, L. J. 933. 

3. Accused gave a beating to bis wife with a heavy stick who died two da} s 
sentence of one year's rigorous imprisonment should be enhanced to 3 years. 

Bom. 598=32 Bom. L. R. 1286=129 I. C. 159. 

4. Husband hit his wife without provocation and caused her dc-ath. He was 

under S. 323, I. P. C. for three months. The sentence should be enhanced, ivi. 


L, 531 = 114 I. C. 442=30 Cr.L. J. 300. 

5. For a conviction under S. 409, J. P. C., the abused was sentenced simP e 

imprisonment till the rising of Court and a fine of Rs. lOO. ^ \ 240. 

sentence IS too inadequate and should be enhanced. 19^8 L. 9ol i ... 

6. High Court will enhance sentence only when it is grossly inadequate. J92S L. 5 
= 10S I. C. 162= 29 Cr, L.J. 343. 

7. If the Apriellale Court finds that graver offence is committed, it grotifid 

enhancement of sentence. 93 I. C. 851 = 1926 N. 325 = 27 Cr. L. J. j • ... 

8. If injuries are iaflictei in a sadJea quarrel, sentence should not be enhanced if it ** 
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substantial. 1922 L. 23 = 3 L. L. J. 585, 40 I. C. 708, 

9. It is no ground for enh.ancement of sentence that if the High Court had itself tried 
the case, it would have awarded a heavier sentence. 7 P. R. 1919 Cr., 7 P. R 1889 
Cr., 313 P. L. R. 1913, 19 P. W. R. 1910. 

10. Enhancement of sentence being a serious proceeding, must be supported bj the 

Government Pleader with cogent reasons. 16 Bom. L. R. 202=23 I. C. 733. 

11. It IS not necessary to interfere even if the lower Court commits illegalitv 5 
P. R. 1936 Cr. 

12 If the sentence is light but substantial the High Court will not interfere. 1934 
L. 975. 

10. Show cause against — Notice — 

1. Ii IS not the practice of Court, save in esircmc cases to call upon the .accused to 
shon cause whv the sentence should not be enhanced 8 P. 181 = 1929 P. 161=117 
I. C 176=30 Cr L. J. 737. 

2. If the sentence is reduced on appeal by the Sessions judge, even a single Judge of 
the High Court can restore the original sentence. 1926 A. 719 = 99 I, C. 63. 

3. If High Court suo inotii issues a notice for enhancement of sentence and if on the 
hearing neither the accused nor his counsel is present, sentence cannot be enhanced 
1925 O. 476=85 I. C. 383 = 26 Cr. L. J 543. 

4. It IS not the practice of High Court to call on an .accincd f'rofno inn/n to show 
cause why his sentence should not be enhanced but to lca\e it to tlic local Govern- 
ment to apph in revision for enhancement if «-> id\i«-t l lyjj N 65 = 64 
I. C. 277=18 N. L. R. 101. 

1 1 . When no Appeal lies. 

A sentence from whicli no appeal he«, c.an he enlianceil l-v tli'* High Court under 

S. 439 (6), allhougli it oscrci«es ns power m ‘•pccial cirrumel.anrcs. 1035 II. 375-* 
154 I. C. 577 = 36 Cr. 1. J. 527. 

ENLARGEMENT OF SPLEEN-. Sc- S|.ke..-t 
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plainants’ party accompanying the Police, the accused arc not puilty. Ibid, 

3. Where a -warrant of arrest against the married -u'Oman was issued in the first inst- 
ance -without recording reasons under S. 90, Cr, P, C., tlie warrant is -wholly 
illegal and therefore the bond given by sureties cannot bo forfeited. 7 P. W. R. 
1918, 22 P. W. R. 1907, 6 Cr. L. J. 275. 

3. Apostacy. See Bigamy, 3 — 4 — 5. 

A Jfahommedan marriage is immediately dissolved if one of the parties renounces 
Islam, A Mahommedan wife was taken away after she renounced Islam. Held, 
no efience was committed. 1933 A. 433=34 Cr. L. J. 869. 33 A. 90 App. 

4. Charge. 

Where accused were not charged with knowledge or reason to believe that the abducted 
woman was a married -woman and they knew what they were charged with, the 
defect is curable. 1927 L. 432=101 !. C. 451 = 28 Cr. L. J. 419. 

5. Civil suit for damages for — . 

In a case of seduction of wife, the husband has to prove that she was in his service and 
be -was deprived of her services. He is not entitled to damages for mere mental 
pain or anxiety. 1935 A. 855 = 156 1. C. 556. 

6. Complaint. S. 199, Cr. P. C. See Adultery~6, 

1. No Court shall take cognizance of this offence unless upon complaint made by 
husband or by some body having care of the woman. 22 P. W. R. 1909 Cr.= 
32 P. R. 1910 Cr., 1935 P. 357=36 Cr. L.J. 856. 

2. Absence of oral or written complaint is fatal to conviction under S. 498, I. P. C. 

' 1924 M, 323, 4 P. R. 1888 Cr., 30 C. 910, 32 P. R. 1910 Cr., 2 P. R. 1918 Cr. 

3. The complamant need not state precisely the section of the Code. It is sufficient 
i! he lays before a Magistrate matter which if proved -u'ould establish an offence 
under that section, 1921 O. 149=22 Cr. L. J. 742, 64 I. C. 282, 27 M. 61 Dist. 

4. Any person having care of the woman on husband’s behalf during the latter s 
absence can file a complaint. Any express delegation of trust by husband is not 
necessary. 1926 S. 159=93 I. C. 78=27 Cr. L. J. 414. 

5. Complaint must be made to a Magistrate and not to the Police. 1923 M. 59=23 
Cr. L. J. 592, 30 C. 910, 13 Cr. L. J. 287. See 17 P. R. 18S1. 

6. The dissolution of marriage does not take away from the complainant the right to 
lodge a complaint. 1922 L. 477=64 1. C. 734 = 23 Cr. L. J. 462. 

7. It is not necessary that leave of the Court must expressl}’ be given to the complain- 
ant. 1926 S. 159=93 I. C. 78=27 Cr. L.J. 414. 

8. The wish in a deposition of the husband to prosecute the accused during the trial 
at the instance of Police amounts to a complaint. 38 A. 276, 

9. Magistrate is incompetent to act upon Police report. 32 P. R. 2910 Cr. 

10. If a complainant divorced his wife after abduction and then » files the complaint, it 
will be dismissed. 27 P. R. 1879 Cr. 

11. Complaint by husband under S. 497, Penal Code, is not sufficient for conviction 
. under S. 498. 18 P, R. 1873 Cr., 17 P. R. 1874 Cr. 

12. On a complaint of an offence under S. 494 conviction under S. 498 is legal- 
19 P. R, 1882 Cr. 

13. But on a complaint under S. 498, conviction under S. 494 is not legal. 5 P. R* 

1879 Cr. 

14. Where the husband of a woman absolutely abandoned her and she marries another 

man by a marriage which is recognized as valid among the people to -n-hich the 
parties belong, the second husband has authority to prefer complaint for enticing 
the woman nnder S. 498. 1930 A. 834=1930 Cr. C. 1137. 

15. A minor husband can lodge complaint under 5.498. 1922 L. 168. 

16. Complaint by a man who purchased a woman is not competent. 26 P. L- R- 3S2. 
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17. Omic-sion nf InisKind to prosecute accused for tresspass with intent to commit 
adulter\ is immaterial. 2i A. 82. 

IS. On a complaint of kidnapping by husband, accused cannot be convicted under 
S. 49S T\licn be made no reference to illicit intercourse. 1924 M. 323. 

19. A Police Ofllccr’s report is not a complaint. 32 P, K. 1910 Cr. 

20. Complaint by father of the girl under S.49S without leave of Court makes the 

proceedings illegal. 1934 L. 86=35 Cr. L. J. 1032=149 I. C. HOG, 1933 C. 880 = 
34 Cr. L. J. 1092, 1926 S. 159 Dist. 

21. On a complaint instituted by father, after all the evidence was recorded, the hus- 
band stated th.at it u.as instituted with hts consent. Held, that the conviction under 
S. •S9S IS bad in law. 1934 L. 122=1934 Cr. C. 239. 

22. On a complaint under S. 366 accused can be convicted under S. 498. 1934 A. 472. 
27 M. 61 DiSt. 

23. I'athcr lodged the complaint on the ground (hat husband was ill. In fact he was not 
ill. The complaint IS m contravention of S. 199 and therefore not entertainable. 
1933 C. 144 (1) = 34 Cr. L. J. 290. 

24. Statement made by a person as witness is not complaint. 29 C. 415. 

25. Sworn statement is not complaint. 1922 M. 353. fcoiif. 1924 M. 323, 5 P. P. 1879. 

26. If married relationship exists on the d.ate of offence, liusband can make complaint. 
The fact that tie is borken subsequently will not deprive him of his right to complain. 
1922 L. 477. 

27. Husband’s counsel has no right to complain. 11 P. R. 1872. 

28. If the husband of the woman is .absent at the time of the commission of offence, 
complaint can be lodged by a person (mother) having care of her on behalf of the 
husband. 1924 L. 330. 

29. An express delegation of trust by husband is not necessary. 1926 S. 159. 

7. Compounding. See Compounding of offences. 

1. Once a charge under S 493 has been compounded before an Inspector of Police 
and the complaint is withdrawm, proceedings before the Magistrate on the complain- 
ant’s statement that he was forced to enter into a compromise are ultra vires. 22 
P. L. R. *910. 

2. A minor cannot compromise an offence under S. 498. 17 P. R. 1891 Cr. 

3. Under S. 345 the only person who is authorized to compound an offence under S. 
498 is the injured husband. The order of acquittal on compromise entered into by 
any other person is erroneous. 1924 L. 330 = 24 Cr. L. J. 780. 

4. A person having care of a women on behalf of her husb.and can prefer complaint 
under S. 498 but cannot compound it. 3 L. L. J. 488. 

8. Connivance. 

1 . A conviction under S. 498 is not bad merely because the husband connived at the 
taking away or concealing of the wife. 54 I. C. 619 = 21 Cr. L. J. 139. 

2. Mere negligence or inactivity IS not sufficient to establish connivance It must be 
proved that husband acquiesced in adultery by wilfully abstaining fro n taking steps 
to preveni It, although he may not be privy to the actual commission of adultery 
1926 A 189 = 91 I. C. 533 = 27 Cr. L. J. 101. 

9. Consent of wife. 

1 Willingness or consent of wife is immaterial. 1934 S. 72 = 35 Cr. L. J. 1254, 2 M. H. 

C. R. 331, 1 W. R. (Cr.) 45 Ref., 1935 C. 345, 

2. If a married woman chooses to remain m accused s house for an immoral purpose, 
he IS not guilty under S. 498. 1934 O. 258=35 Cr. L. J. 932. 

3. Accused is guilty even if the advances and solicitations proceeded from the woman 
and he for sometime refused to yield to her. 2 M, H. C. R. 331. 
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10. Conlrol of husbnnd. 

Thcenl.ccmnUi»ui%t1>ofromtbt-rontrolofU,rlni^l>^An(l. Tl,r v.ifc fc'-ltn" a nre 

(crcnl,.iHc,mlntr.s fnr ll.c nrcmc.l .trove the 1 . 0 , 1 , .,„l o.v.rv o,„l 11, on [.croollctl the 
'iSTe ',0 'rVr '. ‘"i' t. J ' '■''t ernvirtet on.ler S. «S. 

)oM ^ >'’2' O- 31S~'2S C.r. 703 Hcl. on. 

1923 L. 45:-23 Cr. I., j. /30nnfl 1933 O. 25ft !),>{. 

Dcnlh of !uisl)ahd during Irial. Soc alnimjctit— 2. 

A criminal prosecution under S. do^s not idutc on tlic ile.itli of the injured party, 
I.C., the husband. 4 L. 7 -^1924 I.. 72“ 24 Cr. L. J. 29, 25 1\ K. 1919 Cr. 

2. S. S9 o. the 1 rohate .and Adniinialrntin*) Act has no .Tpplic.ation to a cruninal 
prosecution. 44 M. 417, 4 U. 7=1921 I,. 72=21 Cr. L. J. 29. 

12. Detention. 


11 . 

1 . 


1. To detain means to keep hack from soimdwvly or to restrain. Where a %\oman is 
hv njr with another to the kno\vle<h;r of her husband for a periol of sis years and 
the ljush.and t.akcs no steps tojrct her lack, it c.annol lie sa-d tliat she is detained. 
1927 O. 318 = 103 I. C. 559=2SCr. L. J. 703. 

2. Where a woman was livins; with another of her oam free nil! .and had na desire to 
return to her husband and when the husband went to claim her, she turned her 
back on him and walked into aft:cused a house and the accused did not make her nrer 
to the huskind. Held, that .accused w.is not puilts' of detainin!? her. 56 I. C. 209 
= IS A. L. J. 311 = 21 Cr. U J. 3S3. 


3. Detention does not imply restr.aint. 1923 A. 194, 23 P. R. 1S95 Cr. 

4. Mere detention without criminal intent specified in S. 495 in insulTicicnt. 319 P. L. 
U. 1913*36 V. W. U 1913 Cr.*=l4 Cr. L. J. 595«2l I. C. 407. 

' 5. Detention or conce.almcnl may be brought about by allurement or blandishments or 
it may be the result of coercion and restraint. 4 M. II. C. R. 20. 1923 L. 45=69 
I. C. 458 * 23 Cr. L. 7. 730. 


6. The offence is complete whether the woman is merelv enticed away or is merely 
concealed and detained, provided that accompanying intention is in each case the 
same. 10 A. SSO, 16 P, U, 1891 C.r 


7. 

S. 

9. 


11 . 

12 . 

13. 

14. 


13. 

1 . 


Where a woman is abducted and det.ained an acquittal on a charge of abduction U 
no bar to tri.al of accused on .a charge of detention. 1924 L.330=74 J. C. 444= 
24 Cr. L.J.780. 

Detention is a continuing offence and therefore a previous a^nuttal for detention ^ 
one occasion does not bar a subsequent trial. 1921 L. iSj— 4 L. L. J. 535, 2- P. 
L. R. 1910 Dist. 

Acquittal under S. 498 is no bar to tri.al for subsequent detention of the abducted 

woman. 106 I. C. 339 = 29 P. D. R. 52=29 Cr. L. J. 3. 

If a man keeps the wife of another under bis protection m a house, he detains her, 
319 P. L. R. 1913 = 14 Cr. L. J. 595=21 I. C. 467, 10 A 5i0, 16 P. R. 1S91 Cr.. 
23 P. R. 1S95 Cr. 

Concealing or detention includes concealimr or detention from the husband. 1934 S. 

72=35 Cr. L. J. 1254. 4 M. 11. C. R. 20 Rel, on. 


If the wife chooses to live with accused willingly, he is not guilty. 1934 O. 25S. 

Accused detained another’s wife for illicit mtercourse. Subsequent refusal of wife fo 
accompany husband is iramaterkal. 1933 O, 256. 

Where the women has entire freedom "f. 7 Y'c"' 43 ^as 6 Sr’rhh 

wherever she hkes, U is no detention . 1933 a/o 192 OA. 43 

H. C. R. 20, (1865) 2 M. C. H. R. 331, 4 Bom. L.R. 43a, 1927 O. 318, ly/u 


Ref. 

For “detaining" there must be evidence that accused did 
ellect of preventing the woman from returning to lier hnsband. 1 Jao 


u-lijch had the 

c. 450. 


Discarded wife or Discarded husband. ' 

A person who entices away a married woman who had long ago been 'SCar 
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not guilty under S. 493. 129 P. L. R. 1915=5 P. W. R. 1915 Cr. = 27 I. C. 840 = 
16 Cr. L. J. 216, 1 C. W. N. 498 (500). 

2. Where the hush'rnd absolvrlely abandons his wife and she marries another, the 
second husband can complain about abduction from him. 1930 A. 834=129 I. C. 
370=32Cr. L.J.315. 

3 If the woman had been turned ont before enticing away, there is no offence. 15 P. 
R. 1883 Cr. 

4. If the discarded wife is lirmtr in her father's house, and not m ithe custody of her 
husband or on his behalf, enticing away is no offence. 5 P. \V. R. 1915 Cr. = 16 Cr. 
L. J. 216=27 1. C. 840. 

14. Divorced wife 

1. If, the husband is found to have divorced his wife after abduction, he is disqualified 
to complain under S. 498. 27 P. R. 1879 Cr. 

2. A Mohammadan had Riv wives. The first two were not divorced. The accused in 

enticing away the si\th wife is not guilty. 1 P. R, 1875 Cr. 

?. Among Khatiks who are low class Shtidris a divorce can be carried out by a 
written doe 1. The\ do not follow strict Hindu Law, 181 P. L. R. ’914 = 31 P, 
\V. R. 1914 Cr. = 24 I, C 947 = 15 Cr L. J 539. 

15. Enticement. 

1. The mere fact that wife went away of her own accord from her husband's house 
and was accompanied part of her wav bv the accused IS not sufficient evidence of 
“cnliring or taking awaa." 1935 C. 345 

2 . The mere fact that girl is living in the same house as aceneed does not prove that 
she was enticed away by any one of them. 1931 L Si = 35 Cr L J. 1032. 

3 . Accused is guilty even if advances .and « dictations praceeded from the woman and 
he for sometime refused to yield to her 2 M. H. C. R. 331. 

16 Essentials and Evidence. 

1 . The graveman of the offence consists in depriving the hnshand of his proper 
control o\cr his wife for the purpose specified m S 493 1923 L. 45 = 69 I. C 458 

23 Cr.L J 730. 

2 Where a girl of 16 travelled with the accused from place to place willingly and stayed 
with them for si\ months, lh“rc IS no ahih’ction 1925 4''6*=9n I C 156 = 

26 P. L R 517 = 7 L L J .'I =26 Cr.L J 1500. 

3 . If a waman is hvmg.wich anoth-r of her own free will anrl refuse^ to go hark to her 

hiishmd. tlier.’ IS no offence under J923 \ 1^4=107 1 C 637='’5 Tr 

L J 273=26 L J. 403, 56 I C 20u “ 

4 . It must he proved that woman was enticed away from her 'niiband’s hous- for illicit 
intercourse The mere fact that she was seen outside the accused's house i? nni 
sufTicieiii 55 I C. 863=21 Cr L J 3«.3. 

5. Enticing away with intent that the wonan should be dupas-d of m marriage to some 

one else IS .an offence under S 49a 2a I. C ».51 = ! 6 Cr L J 315 

6 . A complainant cannot prosecute another man under S 493 unless he establishes that 

he IS the l.awful husband I'P I. K l'Jin = llCr L J 155 

7. Evidence of camp! iinant and his w ife even if ujt vuhj*cteil n cross-exantimtnn 

IS sufficient to warrant a conviction pnd.-r 49a 42 1 (' 7’>0“laCr I. J IQIp 

S. Taking or ‘enticing awa>' would ircludecvery form of e!opm-nt whether th^ fir^t 
propo'.al came from the paramnur or the faithl.*es wife 2 M 11 C. R 33J 5 i> 
W.R 19!5Cr=16Cr L J 216. ' 

9. '‘.\ny sceh won’an'' in S. 40a means rot a woman who has be.'i taken or e.aticcd 
away hut a woman whom the cO’csJtr Icaowslo 1 »- i^-e wife cf another man 16 

Ct. 

10. Wife's comphcity in the transaction is ro ra^-e materia! cn a charge under S. 49 S 
that it isoa a charge of adaltery. 2 M. H, C. R. 331. 
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n. If the wife Ir.ivoi her liushimrs pfotecllon hsfore nny nttcnjpl is made to late 
or entice her nway, her sttlwcqtirnl seducer cannot l>e dealt with ondcr S. 493 
though hr tiny 1)0 Ruilty of aduUery. 5 1’. \V. R. 1915«27 I. C. 810. 15 P. K. 
18S3, 2 \V. U. 35. 

12. In thi*5 country whrrr I^oly^’amy is f auctioned, n man may keep his utfe in a separate 
hous^ mnintaminR her there. She will h- still iimlrr his protection even if he may 
not continuotniy reside with her. 5 \V, R. Cr. ^0. 

13. A woman of 20 years hetnn d»s,»nste I by her lot in the house of her husband, who 
used to nnltrrat her. left him and w.antftl to Itecome a prostitute. The procuress 
who led her to a brothel n RUiUy wnder S. 4<>3. 1 W. R. 45. 

14. It n not necessary tint the woman should actually have intercourse or that she 
should ho au.are of the purpose for w'hich she w.as taken aw.ay. 9 P. R. 1S99 Cr. 

1 5. Witnes'^es who depose that they saw tin accused and the aMucted woman nt difTcrent 
times and places should not he IWieved, as thes* are (tenerally blistered up and their 
evidence c.an?iot he fid}3' eroc^-ewammed. KXO I\ L. R. 1 91/1, 

16. The fact that woman accompanied the accused of her own tree will does not 
dinunish the rrimin.ah}}' of thencr. 4 Jlom. K.R. 435. 

17. l*hr person rnlicinR awny »s Ruilty, even though the woman and her paramour may 
never meet, when the intention w.as that she should h.ive ilhclt intercourse. 9 P. R- 
1899 Cr. 

18. There must be an intention th.at the woman should rcm.ain away indefinitely from 
her husband. 145 P. I-. R. 1917. 

19 If n Mahommeihn wife renounces her reheioo, her mirriace is dissolved and there- 
fore taking her away after conversion is not punislnhle. 1933 A. 433«*34 Cr. L.. 1. 
869, 33 A. 90. 

20. The father of accused a Imitied before ao Honorary Magistrate that the abducted 
girl w.as with his son and he was ready to pay Rs. 260 and requested him to get 
the case compromised, ffeld, that the statement of the Magistrate was iradmissi- 
We. 1935 Pesh.73. 

17. Jurisdiction. 

jurisdiction for trial in 0.156 of detention or concealment of a married woman is in the 
district where such detention or concealment took place. 51 P. !»• R* I9I3, 

3 A. 251. 

18. Knowledge about marriage, 

1. There must be evidence that accused knew that the woman was the wife of another 

man- Mere presumption that he must h.as-e known it is not su/Hcient. 32 Cr. L. J. 
12in==1931 L. 191 = 134 !. C. 589. 22 Cr. L. J. 412. 1933 C. 850=34 Cr. L. j. 
1092. 3920 C. 979 Ref. 

2 When the accused lives m a neighbouring village and belongs to the same brother- 
hood as that of the abducted girl, be must be presumed to have the necessary 
knowledge that she isthe lawful wife of her husband. I92S L. 395-29 Cr, 
LJ.762. 


19 - 

1 . 

2 . 

3 . 

4 . 

5 . 


Marriage — Sec Adultery — 10, Bigamy 16—17. 

Marriage must be strictly proved. 100 I. C. 236=28 Cr. L.. J. 268==5 Bur. L.J. 150, 
55 I. C. 736, 36 A. I, 5 C. 566, 2 C, W. N,245. 

Statement of parties is insufficient to prove marriage. 5 A. 234, 20 A. 16b. See 14 
N. L H. 26. 


Evidence that husband put vermilion on woman’s forehead aud that there 
is insufficient proof of marriage. 1930 C. 447*“126 I. C 761 — 31 Cr. L J. 
Admission of the accused that the abducted woman is the wife of comphmant 
coupled with the statement of the woman is insufficient to prove marriage. 

701*=89 I. C. 464=26 Cr. L. J. U76»5 C. 566, 

Where a man and woman co-habited for a long time and are 14c 

husband, it is sufficient to establish marriage among Jats lO the t'a j • 
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P. L. K 1917. 

6. Mamade bstween Khatri male anJ Dr.thmani waaian is not valid. 1924 L. 243 = 

, 73 I. C. 239. 

7. Marriage of a Hindu with his wife’s sister’s daughter is not illegal. -13 M. 830. 

8. The widow’s remarriage m the kltr^va form is a I’rahma form of marriage. 1926 A. 

1=90 I. C. 358 = 23 A. L. J 981=48 A. 126 

9. Marriage in Jhanjra form is not v.ilul by custom. 25 P R. 1S8S Cr. 

10. Marriage contracted by a tumor widow without tlie consent of her relations is legal. 

2 P. R. 1869. 

11. Marriage between a Hama and Jhiwri in the Punjab is not valid. 17 P. R. 1893 Cr. 

12. Under the ‘ Alyasantan Law’ prcv.ilent in Cinan, whereby a woman is free to 

contract another marriage provided the marriage expenses are returned to the first 
husband, the marriage is not a marriage as understood m S. 49S. 6 M. 374. 

13. Among Ratliis of Katigra District, marriage with a widow according to Jhanjra for.n 
IS invalid. 10 P. R. 1919 Cr. = 51 I. C. 842. 98 P. R. 1893 Cr. 

14. A woman is not the wife of a man under S. 498, if their marriage is voidable under 

Mohamadan Law. 33 P. \\ . R 1910 Cr.= 11 Cr. L. J. 164. 

15. The mere statement of a complainant that the woman is his wife is insufficient. 15 
1. C. 813 = 13 Cr, L. J. 541, 20 A. 166. 55 I C. 736. 9 M 9 Dist. 

10. A girl wnose marriage is voidable having been perfor.iie.l during lier minority, cannot 
be considered to have exercised the option and ceased to be the wife unless the 
option IS exercised before abduction The mere fact that marriage is not con- 
sumated after she had attained puberty and she had actually left her husband is not 
sufficient to infer the e.xercise of the option. 1923 L. 898=110 1. C. 794 = 29 Cr 
L. J 762. 

17. It IS not sufficient that they lived as man and wife. 13 C. L. R 125. 

18. Marriage contracted by a widow during period of tddat is not valid. 43 P.R, 1882 Cr. 

19. Tne marriage by Chadar Aniazt ceremony with his paternal aunt by an Arora 
governed by Hindu Law is not valid. 1928 L. 165 = 107 I. C 98=29 Cr. L J 210. 

20 The marriage of a Brahamin with a Dbarala woman of the Sudra caste is valid in 
Hindu Law 46 B 871, 47 A. 169 = 1925 A. 26 = 83 I. C. 163. 

21 Factum of marriage can be proved by the following evidence .—(i) Statements of 
husband and wife. (») Statements of witnesses who were present at the ceremony. 
Uu) Evidence of co-habitation. (»v) Admission of party (v) Register of marriages, 
(vi) Opinion expressed by conduct of the neighbours 5 P R 189+ Cr 23 P R 
1895 Cr., 2 F R. 187+ Cr., 3 P. K. 1381 Cr.. 40 P. R. 1882 Cr , 5 P. R. 189+ Cr. ' 

22. There may arise a presumption that by co-habitation for a period of 13 years mar- 
riage took place, but persons c3n.iot be convicted on a presumption of that kind 
1930 L. 230=119 I. C. 332 = 30 Cr. L. J. 105l = J0 P L. R. 6+3. 3 L. L. /. 317. ‘ 

23. Marriage during tddat is void and accused would not be guilt / if he enticed away 
such a w’oman. 83 P. L. R. 1912. 

24. A Mohamadan had six wives, acensed committed adultery wit.a sixth wife. Held be 
was not guilty. 1 P. R. 1875 Cr. 

25. Among Jats marriage by karewa is valid 4 N. W. P. H. C. R. 128. 

26. For remarriage of woman among low class, no particular ceremony is essential under 
Hindu f.aw. Mere taking her as wife and feasting by bradri is sufficient 1934 
A. 834. 

27. Among low’ class continuous living as man and wife raises presumption of legal 
marriage. It is strengthened when described as man and wife m Municipal oaners 

1934 A. 884. ’ 

28. The fact that the girl went away of her own accord is immaterial bnder S 498 

1935 C. 677 = 39 C. W. N. 1280. 
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20. Accu«riUm»craa\.:\yhU.^tvtir.ml:\\v|,yi.fovulm{;mc.'in'! hy v.htdi «;hc ;av 

from hrr rol iHouV house .lud *;p.’nt tin- m}:ht ssiih h-r tn rvuotlicr house. Hfld thit 
lie tooix thf riuviy u-ithm the uicMtiiuj; of rhe seciion. iO^i C. 677-30 C \V 
N. liSO. ’ 

30. A cauvictton ou prrsampliou of matniKc unsint; from O'hnhitntion for a numh"r oF 
years camml ht- Mvccl. 19H S. 1«''35 Cr. L. I. Hlh, 1930 L. 230=30 Cj f I 
1051 Ki’l on. n27 H. 2*.>1 Ifif. 

31. When a man and svoman have hved to^rthcr as husband and wife presumplion arires 
under ;0, ICvidcnrr .\ct, m favour c( marnaf'e. 1927 K. 261 «2S Cr. J. 863. 

32. When the validity n{ marrmu*' it; challn jj-d. it must he proved that it was performed 
according l<» law .and rowtom 1933 s-i i '34 Cr. L. J. 1092 = 7 C. W. N. 143. 

20. Procedure. 

1. If a girl wife IS cntierd .au.ay from the hnfu! Rinrdi.ansfjip of her husband, the .ac- 
cused can l>c con\ i trd under >. 3»>»> though hiuhan l has coinpl.aiued under S. 493. 
20 C„ 483. 5 \. 233, 24 O. V.. 232. Stc 2 l\ H. 191S Cr. 

2. A person con\»rtrd un.lcr S. 497 rannot upon tlje same facts be convicted under S. 
49.S. 2W. K.35. 

3. 4'iS >8 a contwuvng ofTruc and th** offender ts alw.ays hahlc to prosecution for each 

net nf delcntmn .and an arijniital in respect of one detention i« m bar to a fresh 
cli iri'c for a sui>se<iu-“ut d'-t*'nirin. 7t I. C. 5 '4 ”24 Cr. L. }. L. ISfi. 

4 Wt'cre a woman I' .ahhi“trd .and deixmrd the ac.^uitl.al on .a charge of aSduetion 
IS no bar to n tnai on .v «• ia*2«* •'( d^t'-ntion. 1 92 4 L. 53 J” 24 Cf. U. J. 7Sf>. 

5 Magistrate IS enupetent to issiM v. arrant, instead of summon ■ for the attenchcice of 
abducted woman bin hv imivi r< •* nd t leans under S. 90, Cr. P. C., otherwise the 
warr.int is nullity So I'. L. U I MS, 38 C. "so, 22 P. W, U. I907. See 51 C. 1. 

6. Omission to record reasons for issuing n.arrants .against .abducted tvom.an in the ^rst 
instance is an irregularity cnrabl-' under 537, Cr. P. C. 59 1. C. 415. 

7. On a complaint under S. 36t), accused ran be convicted under S. 49S. 20 C. 483. 
Co«t. 24 C. 415. 31 ft. 218, 27 M i>l i.s .4. 276. J P. K. 1916 Cr. 

8. Conviction under S. 49.' cannot b* a'tetcd into one under S. 366- \ or S. 373. 1934 

L. 122 . 

9. Magistrate dismissed the complaint after mabmg verbal inquiries from accused and 
complainant's wife. Held, tliat the procedure was entirely illegal. 1934 O. SS. 

10. On a complaint under S. 365 a conviction under S. 493 is legal. 1934 A. 472, 27 

M. 61 Dist. 

11. On a charge under S. 366-A a conviction under S 49S without complaint of husband 

IS illegal. 1933 A. 62'i 

21. Sentence. 

1. If the woman iibducted is of bad cnaracter and married to an immature boy, the 
sentence should be lement. 29 P. W. U, Kill Cr. = l2 Cr. L. J. 500. 

2. If the woman was an active abettor in her own abductions the accused should be 
treated with leniency. 1927 L. 9I“28 Cr. C. J. 52, 20 P. W. R. 1914 Cr. 

3. If the wife IS neglected by her husband and they were not ou good terms and the 
husband did not take any action on the commission of the offence uU the fap^ of 
months. It IS not uece&sary to Inflict a heavy punishment. 1926 L. 176 — 91 I. C. 
1008“27 Cr. L. J. 192=26 P. U R. 429. 

4. If the woman, not on good terms with the husband, goes to the accused 
accord a nominal sentence is sufficient. 24 P. R- 1910 Cr.*® 1 1 Cr. L. j. 59 . 

5. A sentence of 6 months is not excessive 1933 L. 932 = 35 Cr. L. J. 16. 

22. To dispose her of in marriage. 

1. A person who entices away a married woman to dispose her of in 

an offence under S. 493. 1931 U fg4=«134 I. C. Cr. L. J. 1210, I. C. 

651=16 Cr. L. j. 31S = 13‘A. L. J. 251. 
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Magistrate. 6 A* 129. The decision is not sound. 

7 Accused a Daffadar in charge of one of the gates of the jail, suffered certain con- 
victs to pass out of the gate, not intending that they should escape but to allow 
them to have interview with their relatives They taking advantage of his over 
confidence, escaped. Held, he is guilty under S. 223, though not under S 225 
Penal Code. 19 P. R. 1883 Cr. ’ 

8. Contrary to the orders, the accused marched the prisoners at night, when the latter 
was rescued. Held, it is no negligence on the part of the accused and therefore not 
guilty. 10 Cr. L. J. 293=3 I. C. 460. 

9. A jail warder told the prisoners to do agricultural work and he himself began to 
water trees at a distant place. Due to the lack of supervision, they effected their 
escape Held, he is guilty ITP. R. 1919 Cr., 50 I C 830 

10. A dangerous prisoner was doubly handcuffed and tied to a rope round his waist when 
being escorted by Constable. The prisoner being allowed to alight to answer the 
call of nature, gave a false alarm crying “snake” and broke away from the Con* 
stables. Held, the Constables were not guiltyj as their conduct was not negligent. 
43 I. C. 110=15 A. L, J. 883. 

11. If the escape resulted from contributory negligence, c. c., absence from Poll ce 
Station, there is no offence. P. L. R. 1900 page 12. 

12. Only simple imprisonment can be awarded for an offence under S. 223. 115 P. 
R. 1866 Cr. 

4. From lawful custody. S. 225-B., I. P. C. 

1. If a person is legally arrested and gains his liberty before he is delivered in due 

course of law, he is guilty. 28 Cr L. J. 753 = 1927 L. 708, 31 M. 271. , 

2. A person who escapes from jail in which he is confined for having failed to iarnlsh 
security under S. 123, Cr P. C., is guilty under S. 225*B 43 A. 185, 77 I. C. 814 
= 1925 S 193 = 25 Cr. L. J, 462. 

3. Accused was arrested by a process-server in e.\ecution of a decree and was released 
on his promise to pay the decretal amount within a given time or to surrender 
himself to custody again, is guilty, when he fails to carry out either of the two 
alternatives. 25 M. L. T. 290 = 1919 M. W. N. 695 = 20 Cr. L; J. 208. 

4. A person before arrest is entitled to know under what power the Constable is arrest- 
ing him and if he specifies a power which the Constable has not got, the escape 
from such custody is not punishable. 47 M. 442=1924 M. 555=81 I. C. 51. 

5. A warrant issued by a Revenue Officer for the arrest of a defaulting witness which 
does not cialam the mme of the person tobs arrested is illegal and escaping from 
custody is no offence. 51 C, 972=1924 C. 959 = 26 Cr. L. J. 2. Sec 45 A. 142. 

6. A peon arrested a judgment-debtor and at night slept by his side. The judgment- 
debtor escaped. Held, he was guilty. 9 L. 214 = 1927 L. 708 = 28 Cr. L. J. 75 j. 

7. • Accused, who was arrested by a process-server was released by a number of his 

friends. He disappeared and surrendered himself next morning. Held, he was 
guilty. 11 L. B. R. 449. 

8. A judgment-debtor was brought before a Court under arrest. He applied for two 
days’ time. The Court made him over to rhe custody of a peon and the judgment- 
debtor paid bis own diet-money for two days. Subsequently he esc.aped. Held, 
he ^\as not guilty. 47 A. 409=1925 A. 318=26 Cr. L. J. 865. 

9. Escaping from arrest made after sunset in pursuance of a Civil Court warrant is 
not punisb.able as the arrest is illegal. 49 M. L. J. 39. 

10. Where a bailiff did not touch the accused and merely told him that he was under 
arrest, the arrest is illegal. 9 S. L. R. 141 = 17 Cr. L. f. 87=32 I. C. 679. 

11. A surety applied for bis discharge. The Court discharged him and ordered the 
arrest of judgment-debtor until he produced another surety. The judgment- eb or 
left the Court. 1 leld he was not guilty. 30 Cr. L. J. 663= 1929 L. 163. 

12. If a warrant is not shown to the judgment-debtor, the arrest is unlawful and 

15 not punishable. 5 C. W. N. 843, 47 M. 442, 25 C. W. N. 815, H A. U J- /-Jl* 
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13. If a Police Ofilcsr can .mcst ft pcron isnspected lo be n deserter from army, the 
person rcscumc i;iich person is Ritilty. 20 P. It. 1911 Cr. 

14. If the arrest is not justified by hw, the csc.ape is not punishable. 89 I. C. 400= 

1925 L. 623 = 20 Cr. L. J. 1360. 

15. Refusal to accompany biiliff and sitlinsj down on Rrmind after arrest does not 
amount to .attempt to escape. 1933 L.. 123 (11=34 Cr. L. J. 632. 33 P. R. 1918 Cr. 

16. Complaint under S. 225-11 can be made by any person who is .aware of the offence 
baviDR \>cen committed 1933 L. 884 = 35 Cr. 1... j. 86. 

17. When no name or description of person to whom warrant is Riven appe.ars on the 
warrant, release of person is no offence tinder S. 225 R. Inability of person arrested 
to read the warrant is immaterial. 1932 A. 692. 1932 A. 227 and 1926 P, 
237 Rcl. on. 

18. Escape hy persons detained for oflenccs not punishable under Penal Code, is punish- 
able under Penal Code. 3 M. II. C. U. App. 11. 

19. A person cannot lie convicted of c«capc unless the custody in which he was detained 
was lawful. 25 Cr. L. J. 462, 47 M. 442. 51 C, 902, 45 A. 142, 47 A. 409. 

5. Jurisdiction, 

A person escaping from custody must be tried for the offence m the district witbm 
which he escaped, I U. II. C. R. 139. 

6. Unlawful return from transportation. S. 226 I. P. C. 

If a person escapes from custody while being transported he is not guilty under S. 226 
but S. 224. 4 M. H. C. R. 152. 

EUROPEAN BRITISH SUUBJECT. 

1. A subject of the King born in England, naturalized or domiciled or any of its self* 
governing colonies is a European British subject. 14 I. C. 197, 

2. A European British subject is liable to be tried in the High Court of Bombay for an 
offence under Penal Code, committed in a Native State. 8 Bom. H. C. R. 92. 

3. Accused was the great-grandson of lohn Turnbull, said to have been serjeant in 
the service of the King, but there was insufficient evidence to establish lawful 
m image between him and a native Christian woman. Held, that the evidence was 
insufiicient. 6 M. H. C. R. 7. 

4. No other special privileges are given to Europeans other than European British 
subject. 1933 N. 136=34 Cr. L.J. 5C5. 

EVENT LEADING UP TO ASSAULT. 

Events preceding and leading up to assault on deceased must be considered. 1934 R, 44 
= 35 Cr. L.J. 855. 

EVIDENCE. See Witness. 

1. Admissibility of. — See Admissibility — 4. 

2. Appreciation of. — 

A. By Appellate Court. 

1. The lower Court IS the proper and in general the final Judge of the credibility of 
evidence. 1930 M. 194= 126 I. C. 6U. 1929 M. W. N. 696. 

2. The finding of the trial Court on the oral evidence should not be lightly interfered, as 
that Court is in a much better position to gauge the truth and value of the evidence 
than the Appellate Court. 1927 P. C. 266= 107 I. C. 349. 1927 S. 219, 1923 P 
C. 62, 1932 S. 143. 

3. Although as a rule very great valne would be attached by High Court to the 
finding of fact by tbe Lower Appellate Court, yet it can upset the finding on the 
facts. 2 R. 495= 1925 R. 71=88 I. C. 167, 

'4. In a matter of appceciation of evidence the opinion of the Trial Judge should not be 
lightly disturbed on appeal. 39 B. 386, 43 C. 707, 125 P. L. R. 1914. 

B. By Trial Court, Sec— 6. See Discrepancy— 3. 

1. Where witnesses alter their statements in the Court of Sessions in order to make 
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them fit in with the nifdjcnl or other evidence which has adduced in the 
MflRisirate's Court, their statement mH<t receive very carehil scrutiav lO’O 

O. 2f8=12C I. C. 8r0«31 Cr. LJ. I5J*=fiO. W, N. 2/0. 

2. If the deposition i» different tn Sessions Court from that of Committing Coart, 
the latter is to be lnv.atifthly preferred. 1928 I*. 320" 103 !. C. 8l«29 Cr. 


3. The evidence nfrainst each ftccosed in a joint tmJ shoidd l>e scrotinised. J9'’4 Jf. 
3 30=81 1. C. 310«25 Cr. L. J. 790«-l5 M* L. ). 723. 

4. A few casual nnd somewhat nmbiBUows phrapcs In a deposition cannot destroy the 
verj' cfcar'eficct of the whole deposition, 1923 N 265 = 79 f, C 422. 

5. The absence of external marks of iojory is not necessarily dcstructis'c of the ca«e 
that the injurv was caii'ed by l>fick. It is possible that blow in the abdomen is 
less likely to leave n mark than one on n less elastic and resilient part of the body. 
1923 P. 413 = 74 I. C. 70i«2 P. 309=24 Cr. L, j. 801. 

6. Men without deliberately intendintr to falsify facts arc extremely prone to bilieve 
what they svish, to confound wnat they !>clieve with what they heard and to ascribe 
to memorj' what is merely the resoh of im.aeinaffon. 1922 6. 178=66 I. C. 222= 
8 O. L. J. 439. 

7. Where oral evidence is itself convincing, the absence of documentary evidence io 
support of It is inmiatcrbl, 1924 L. 265=69 I. C. 331, 3 L. 48. 

8. The evidence of afiii of witnesses who were not persons xvho would remember the 
dale precisely should not be believed unless supported by documentary evidence. 
3923 L. 232=81 1 C. 347=25 Cr. L. J.SII. 

9. Generally when the evidence is ffiven by (he witness in his onm language, the Verna- 
cular record is always treated as more reliable and entitled to greater xveight 
though the maxim may not be safely applied to the Magistrate taking down the 
evidence simultaneou'ly in English who understands the language. 1923 L. 167 
= 73 I. C 513 = 24 Cr. L. J 625. 

10. When the story of confession was not told by the wilnecs onlil after a fortnight of 
the occurrence, the evidence is unreliable. 1 P. 630= 1922 P 582=71 I.C. 219=24 
Cr. L.J. 9I=4P, L T. 76. 

11. There IS no distinction between w'hat a prudent man would beliex*e out of Court 
and what a Judge may believe. 1922 N. 146=65 I. C. 561=23 Cr. L. J. 129. 

12. Cases ought to be decided upon tangible evidence, be it positive or circumstantial. 
The Court is not justified m convicting rhe .accused upon facts which are not on 
record, and are in conflict with the medical evidence and which are the result o« 

nothing but speculation. 1930 A. 45=320 1. C. 268=31 Cr. L. J. 37. 

13. It is not safe to assume that a case must be false if some of the evidence in support 
of It appears to be doubtful or is clearly unirue. t here is on some occasions a 
tendency among litigants to back up a case by false or exaggerated evidence. 24 
C. W. N. 626, (P. C.) 

H. In India where references to lime are generally mere approximations there is a large 
margin of honest error. 15 Bom. R. L. 297—19 1. C. 328. 

15. When an attempt is made to charge a dead person in a matter in which if he were 
alive, he might have answered, the evidence ought to be looked at with great care. 

12 C. L. J. 470 = 8 I, C. 796. 

16. Where a party comes into a Court with a story which cannot be believed in its 
essential details, it is impossible to rely on a part of story for convicting the accuse, . 

47 I. C. 73=19 Cr. L. J. 877=1918 P. 288. 

17, 3n neighing the evidence adduced, regard should be paid to (l) what is stated 

against the accused in the mitia! report made to the Police, 12) state o 
feelings between the parties, (3) the facility with which he p 'f,J 

implicated, H) and the motive for implicating him. 90 P. I- R* 19^.9 19 v* 

R. 1909 Cr. 

18, Consistency is not the only test of the troth .of evidence. Probability of 
nature of witnesses and corroboration from cstemaJ circumstances rnust be consioe * 
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ed. 1933 P. 517=146 I. C. 993. 

19. A person was examined as witness, a statement said to have been made by him to 
another is inadmissible when no question was pat to the witness. 1934 S. 100. 

20. Where the evidence is entirely oral and of interested persons and there is no 

circunistahtial evidence against the accused, he should not be convicted. 1935 
L. 922. 

21. Statements of High Government officers should be considered like the statements of 
other persons. Com ts should not surrender its discretion or judgment to such 
officers. 1935 S. 223. 

22. When a witness makes a reckless statemsat waich IS false, his evidence should not 
be relied upon. 1934 O. 388. 

23. Wht're the lower Court had the adv.antage of seeing and heating the witnesses there 
is no material discrepancy, its finding should be accepted. 1935 P. 95 = 153 I. C. 
466 = 36 Cr. L. J. 348, 

24. In appreciating the evidence, the ability of the wetness as well as his intellectual 
capacity and his powers of perception, judgment, memory and description must be 
considered. Pentham P. 162, Starkie P. 824 Field’s Law of Evidence in Br. 
luata. 8th Ed. P. XXXV. 

25. When the question is as to a fact, we have to look chiefly lo the honesty of a 

witness hi® acci racy and his means of gaming imlormation. In the case of an 
opinion, his ability to form a judgment is to be taken into account. Ibid P. XXXVI. 
See UVirt/cty's Rhetoric. Part / Chap. //. 4. 

26. There is no better criterion of truth, no better rule for investigating cases of con* 

Aiding evidence, where perjury and fraud must exist on one side or the other than 
to consider u7iat /(Tc/s irre dispute, and to examine which of the two cases 

best accords with those facts according to the ordinary course of human affairs and 
usual habits of life. 1 Moo. I. A. 19=5 W. R. P. C. 26-29. 

27. ProbabtUltes are an imporiant element of consideration where the evidence appears 

unreliable or is directly conflicting . but a case should not be decided upon probabi* 
lities alone, apart from the evidence which the parties have submitted to the Court. 
21 W. R. 436. , 

There is a difference between civil and criminal cases. In civil cases a preponderance 
of evidence justifies decision in favour of one party where the right is doubtful 
or there is no prttna facie right on either side. In criminal cases the evidence ought 
to be conclusive in order to sustain conviction, and when there is a doubt, the 
accused should have the benefit of it. Field's Law of Ev. in Br. India, Stfi Ed. 
at pp. XLVIl & XLXIl. 

28. The Court has not only to satisfy itself that the facts constituting the offence have 
been established but also to see if proved or admitted facts bring the case within 
the exceptions of the Penal Code, e. g Kight of private defence, etc. 1922 L. 
314 = 22 Cr L. J 507, 5o C. 1013, 1 Cr. L. J. 300, 1926 P. •t33, 1927 L. 786. 
1925 R. 133. 

29. Regard should be had regarding the weight and quality of evidence rather than the 
«i,f«6crof witnesses. 1523 M. 1135 = 25 Cr. L J. 1041, 16 Cr. L. J. 266. 1934 
L. 158. 1930 L. 892. .*3 A. 59S. 1925 L. 295. 27 Cr. L. J. 223 , 3 L.L.J. 4S2, 21 
Cr. L. J. 33, 22 Cr. L. J. 647, 1-25 O. 501. 

30. Court can rely on the evidence of an interested person. 51 M. 956, 1930 C. 645, 
1929 M. W. N. 5S7, 1931 L. 529 = 32 Cr. L. J. 1032. 

31. Court can discard the evidence on the ground of unreliability of witnesses. 1925 

L. 397 1929 L. 436. 1929 P. 705. 1927 L. 874. 

32. Court should not base judgment on its own theories unsupported by evidence. 
1924 P. 813, 1 P. R. 1917, 1924 C. 611, 1930 A. 45, 1930 O. 460. 

33. Judge should not base judgment on Personal knowledse. 1925 L. 166, 1931 S. 127, 

27 P. R. 1503, 1 Cr. L. J. 5S9. 1933 C, 36 

34. Judgment should not be based on hypothetical state of facts which were never 
put forward by the prosecution. 1 1 Cr. L. J. 245, 27 Cr. L. J. 1346 = 93 I. C. 465. 
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35. 


36 


3. 


The standard of proof required in criminal cases docs not vary with the 
magnitude or enormity of the crime. 1933 S. 166=34 Cr. L. J. 808, 19 Cr. L 1. 
81, though it ts usual and prudent to observe the rule " the fouler’the crime is,’ 
the clearer and plainer ought the proof of it to be." 1920 P. 616=22 Cr. L. J. 154. 

Where the action of accused is open to two constructions, the Court should not 
assume that vt was criminal. ‘The presumption of innocence shdulcl prevail. 1927 

P. 292= /:8 Cr. L. J. 611, 1930 S. 99. '1931 0.385, 54 M. 931, 1924 M. 816, i4 
Cr. L. J. 251, 

Concocted — . Sec Motive—lO. Discrepancy-~3, \Vound~37. 

1. Where the manipulation in the personnel of the actors in a crime is extremely easy 
and extremely difficult to refute, the question of motive is of extreme importance. 
1926 0. 120 = 27 Cr. L. ]. 529=93 I. C, 1025. ' 


2. Prosecution witnesses who deliberately set about implicating innocent persons run 
a grave risk of their evidence being rejected /o^o, even against persons whom 
the Court suspects as olTenders. 1931 L. 38 = 130 I. C. 410=32 Cr. L J. 522. 

3. An approver can easily substitute an innocent person for a real offender. 1931 
L. 408 = 32 Cr. L J, 818=132^1. C 185=1931 Cr. C. 648. 

4. In a murder case when witnesses implicate the accused when they are faced with 
the necessity of exculpating themselves, their evidence is open to grave suspicion. 
1930 P. 338=129 I C 666. 

5. There IS tendency in N. W. F Province to include innocent with the guilty and to 
ascribe principal part to guilty persons and minor part to innocent relatives. 1935 
Pesh. 75. 1935 Pesh. 50=1935 Cr. C. 351. 


6. In weighing evidence regard should be paid (1) what is stated against the accused in 
first information report, U) feeling of enmity betsveen the parties, (3) the facility with 
which he could be implicated and (4) the motive for implicating him. 90 P. L. R. 
1909“ 19 P. W. R. 1909 Cr.«ll Cr. L. J. 130. 

7. Where the defence does not cross-examine prosecution witnesses concerning defence 
Version, it is usually safe to conclude that it is an after thought and the defence 
evidence is concoted one, 1935 R. 393. 

8. False charges are usually supported by carefully concocted details, sometimes of such 
an incredibly minute character as to be obviously of a "too perfect kind ” Though 
as a rule much less ingenuity is displayed m perpetrating and concealing the crimes 

' than would be expected from the subtle cunning and deceit practised in the smaller 
affairs of every day life. Lyons Med.Jur, 1904^ P. 17. 

9. A very common form of conspiracy is to cause a person to disappear, and then to 
charge with murder some person against whom a spite is cherished. A plausible 
explanation is given of the disappearance of the body of the alleged murdered person, 
or a putrid corpse is obtained from the adjoining river and gashing it in several 
pUce®, it is brought forward as the remains of the missing individaal In such 
conspiracies circumstantial details are not infrequently sworn to by several persons, 
testifying as eye-witnesses to alleged facts of the murder, to the burial of the corpse, 
etc , so that conviction for the murder mav be duly passed, and the falsity of the 
whole proceedings not be discovered until tne reappearance alive of the alleged 
murdered person. Lyon's Med.Jur. 1904 P. 17. 

10. In India severe, even mortal injuries are sometimes inflicted on an individual with 
his consent, by another or others, for the purpose of supporting a false charge- 
Lyons Med. Jur. 190 1, P. 153, Lyons Med. Jur. 1933, pp. 220-~238. 

11. One mark of a false case is not uncommonly the extraordinary' number of persons 
who are said to have seen the occurrence, which in the namral course of things 
would have been witnessed by a limited number of persons only Bat sofnetime'i 
ttto or three persons are easily found, then a larger number, who, from motives of 
interest or malignity, will combine to aggrandize themselves or to ruio an opponent. 
Field's Lav of Evidence in Br. India, 8th Bd., P. A'A’A'. 

12. In a case of assault five witnesses de'ctibed the incident and all detailed the names of 
the eleven acecsed in the same order. It may safely be said that, wilboat concert 
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this could not possibly happen. It happened that the Mukhtar obtained a copy of 
the complaint made some days previously and, in order to guard efiectually against 
discrepancy he had made each of the five witnes-es comvtit il to metiiory. Field's 
Law of Evidence in Br. ludia^ 8th Ed > P. XXIII. 

Where several witnesses bear testimony to the same transaction and concur in their 
stalement of series of particular circumstances, there can be only two conclusions — 
either the testimony is true or the coincidences are the result of concert and cons- 
piracy. To determine which is the case, there are two valuable tests First, are 
the witnesses independe'it and acting without concert ? Second, are the coincidences 
natural and undesigned ? Ibid at P. XXII. 
onflicting with medical.-— See — 25. 

orroboration of. Ss. 157 — 156, Evidence Act. See Accomplice, Confession. 

It is impossible to treat statements by a witness as corroborating his own evidence 
these being merely parts of that very evidence itself. 1928 P. C. 12? = 107 I. C. 
457=47 C. L.J. 288. 

Where there are two factions each trying to support its onn candidate, the oral 
evidence given on either side should not be believed unless corroborated by documen- 
tary evidence. 1927 M. 820 = 103 I. C. 134. 

No reliance should be placed on the uncorroborated testimony of a criminal who has 
undergone a sentence of imprisonment and is under Police surveillance especially 
when he IS produced by Police under whose supervision he is. 1922 L. 397 = *9 
I. C, 311 = 26 Cr. L. J. 1335 = 26 P. L. R. 518. 

Where the alleged eye-witnesses are mimical to accused or belong to opposite faction, 
It IS not safe to rely on their uncorroborated testimony. 1930 L. 3n»»30 P. L. R. 
582=1930 Cr. C. 343. 

The law doss not say that when some body has slabbed another, the stabbed person’s 
evidence has got to be corroborated by other witnesses. Court can convict upon it, 
if he IS undoubtedly telling the truth. 126 1. C 621 = 1930 .M. 520= 1929 M. W. N. 
587 = 58 M. L. J. 658. 

Where admittedly there is enmity between the parties and the prosecution h.*ive 
implicated wholly innocent person*, their evidence cannot be fully relied on without 
some strong independent corroboration. 1923 L 42=84 I. C. 937=26 Cr. L J. 
393=6 L L J. 326. 

Where there are two sets of evidence, neither of which alone can be accepted, with- 
out corroboMtion. they cannot each m its turn be taken to corroborate the other and 
joined together so as to justify any Court in basing conviction on such evidence. 27 
C.295.1927 P 257= 101 I. C 831 = 28 Cr. I.. J. 497. 

If a compl-ainant ow ing to undue influence or corruption goes back on his story of 
cntiie, he should be declared hostile and should be cross-examined. If from cross- 
examination certain evidence is elicited which supports the prosecution, the evidence 
of corrolxjrtilion on the part of third parties would then l« admissible. 6 R. 4S1 = 
1923 R. 295 = 112 1 C.4'j6 = 29 Cr L. J. 1012 

When the evidence of a witness stands discredited on a crucial point, it cinnot he 
relied oaa less important pom; unless there is some srong independent corroborative 
evidence 1930 51. W. N. 723. 

A conviction on the uncorroborated testimony of a single witness, once before 
discredited, cannot be sustained. 12 Cr. L J. 4SS=12I C. 90. 

The proof of motive for the crime is not corTobomtion of the evidence cf an eye 
witness, 131 1. C. 439 = 1931 O. 119 = 32 Cr. L. J. 677=s O. W. N 107. 
Corroborative evidence of a false wirnrss can be accepted if it is free from the taint 
of suspicion. 1930 N. 81 = 17 N. L. J. 274. 

If former statement is admitted under S. 157, it cannot l>e used as scbitantive 
evidence agairst the accused. It can onlv l>e c$e-d to ccTol*crxte the sr:nte»s, 
1935 P.19-152 l.C. 532 = 36 Cr. L. J *195. 1927 A. 7C5 = 105 1. C. 677 = 23 
Cr. L. J. 955 Po’l. 
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35. The standard of proof required in criminal cases docs not vary with the 

magnitude or enormity of the crime. 1933 S. 166 = 34 Cr. L. J. 808, 19 Cr L 1 

81, though it is usual and prudent to observe the mle the /ouJe/tbe crimeV 
the clearer and plainer ought the proof of it to be." 1920 P. 616-22 Cr. L. J. 154. 

36. Where the action of accused is open to two constructions, the Court should not 

assume that it was crimhsi The presumption of innocence should prevail. 19'’? 
P. 292=28 Cr.L.J. 611, 1930 S. 99. 1931 0.385, 54 M. 931, 1924 M, 816, 14 
Cr. L.J. 251. 

3. Concocted-~, Scs Motive — "lO- DiscrepaDcy~"3, Wound^-S?. ' 

1. Where the manipulation in the personnel of the actors in a crime is extremely easy 
and extremely difficult to refute, the question of motive is of extreme importance. 
1926 0. 120 = 27 Cr. L.J. 529 = 93 I. C. 1025. 

2. Prosecution witnesses who deliberately set about implicating innocent persons run 
a grave risfc of their evidence being rejected i/t ro!?c», even against peisdns whom 
the Court suspects as offenders. 1931 L. 38 = 330 I. C. 410=32 Cr. L J. 522. 

3. An approver can easily substitute an innocent person for a real offender. 1931 , 
L, 403 = 32 Cr.L J. 818=132 1. C 185=1931 Cr. C. 648. 

4. In a murder case when witnesses implicate the accused when they are faced with 
the necessity of exculpating themselves, their evidence is open to grave suspicion. 
1930 P. 338»I29 I C 666. 

5. There js tendency in N. W. F Province to ioclode innocent with the guilty and to 
ascribe principal part to cuiltv persons .and minor part to innocent relatives. 1935 
Pesh. 75, 1935 Pesh. 50«1935 Cr. C. 351. 

6. In weighing evidence regard should be paid (1) wh.at is stated against the accused in 
first information report, (2) feeling of enmity between the parlies, (3) the facility with 
which he conld be implicated and (4) the motive for implicating him. 90 P. L, R. 
1909=19 P. W. R. 1909 Cr.=ll Cr. L.J. 130. 

7. Where the defence does not cross-examine prosecution witnesses concerning defence 
version, it is usually safe to conclude that it is an after thought and the defence 
evidence is concoted one. 1935 R. 393. 

8. False charges are usually supported by carefully concocted details, sometimes of such 
an incredibly minute character as to ^ obviously of a “too perfect kind ” Though 
as a rule much le'^s ingenuity is displayed m perpetrating and concealing the crimes 
than would be expected from the subtle conning and deceit practised in the smaller 
affairs of every day life Lyons Med. Jur. 7904, P, 17. 

9. A very common form of conspiracy is to cause a person to disappear, and then to 
charge with murder some person against whom a spite is cherished. A plausible 
explanation is given of the disappearance of the body of the alleged murdered person, 
or a putrid corpse is obtained from the adjoining river and gashing it in several 
placet, It is brought forward as the remains of the missing individual In such 
conspiracies circumstantial details are not infrequently sworn to by several persons, 
testifying as eye-witnesses to alleged facts of the murder, to the burial of the corpse, 
etc , so that conviction for the murder may be duly passed, and the falsity of the 
whole proceedings not be discovered until toe reappearance alive of the alleged 
murdered person. Lyon’s Med.Jttr, P. 17. 

30. In Indi.a severe, even rnorml injuries are sometimes inflicted on an individual with 
his consent, by another or others, for the purpose of supportmg a false charge- 
Lyon’s .lied. Jur, 190t, P. 153, Lyons Med. Jur. 1935, pp. 220-^233. 

33. One mark of a false case is not uncommonly the extraordinary number of persons 
who are said to have seen the occuirence, which in the na'ural coarse of things 
would have been niiaessed by a limited number of persons only Bur sometimes 
tno or three persons are easily found, Ibeo a larger number, who, from motives oi 
interest or maUpnity, wilt combine to aggrand-ze themselves or to rum an opponent. 

. Field’s Lav? of Evidence in Br. India, 8th Ed.. P. ,VA‘A'. 

13. In a case of assault five witnesses deycribed the incident and all detailed the names of 
the eleven accused in the s.ame order. It may safely be said that, withoQt concert 
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this could not possibly happen. It happened that the Mukhtar obtained a copy of 
the complaint made some days previous'y and, m order to Ruard efiectually against 
discrepancy he had made each of the five wltnes-es coiiimil it to memory. Field's 
L(t\p of Evidence in Dr, Iitdin, 8th Ed • P. XXIII. 

13. Where several witnesses bear testimony to the same transaction and concur in their 
statement of senes of particular circumstances, there can be only two conclusions — 
either the testimony is true or the coincidences are the result of concert and cons- 
piracy To determine which is the Case, there are tivo valuable tests. First, are 
the witnesses independe’'t and acting without concert ? Second, are the coincidences 
natural and undesigned ? Ibid at P XXII. 

4. Conflicting with medical. — Sec — 25. 

5. Corroboration of. Ss. 157 — 156, Evidence Act. See Accomplice, Confession. 

1. It is impossible to treat statements by a witness as corroborating his own evidence 
these being merelv parts of that very evidence itself. 1928 P, C. 12/ = 107 I. C. 
457=47 C. L. J. 288. 

2. Where there are two factions each trying to support its own candidate, the oral 
evidence given on either side should not be believed unless corroborated by documen- 
tary evidence. 1927 M. 820 = 103 I. C. 134. 

3. No reliance should be placed on the uncorroborated testimony of a criminal who has 
undergone a sentence of imprisonment and is under Police surveillance eepecially 
when he is produced by Police under whose supervision he is. 1922 L. 397=59 
I. C. 311 = 26 Cr. L. J. 1335=26 P. L. R. 518. 

4. Where the alleged eye-witnesses are inimical to accused or belong to opposite faction, 
it is not safe to rely on their uncorroborated testimony. 1930 L. 311**30 P. L» R. 
582=1930 Cr. C. 343. 

5. The law doss not say that when some body has stabbed another, the stabbed person’s 
evidence has got to be corroborated by other witnesses. Court can convict upon it, 
if he IS undoubtedly lellinj the truth. 125 1. C. 621= 1930 M. 520= 1929 M. \V. N. 
587=58 M. L. J. 658. 

6. Where admittedly there is enmity between the parties and the prosecution have 
implicated wholly innocent persons, iheir evidence cannot be fully relied on without 
some strong independent corroboration. 1925 L. 42=84 I. C. 937=26 Cr. L. J 
393=6 L L J. 326. 

7 Where there are two sets of evidence, neither of which alone can be accepted, with- 
out corrobonition, they cannot each in its turn be taken to corroborate the other and 
joined together so as to justify any Court in basing conviction on such evidence. 27 
C. 295, 1927 P 257 = 101 I. C 881 = 28 Cr. L. J. 497. 

8. If a complainant owing to undue infiaence or corruption goes back on his story of 
crime, he should be declared hostile aod should be cross-examined. If from cross- 
examination certain evidence is elicited which supports the prosecution, the evidence 
of corroboration on the part of third parties would then be admissible. 6 R. 481 = 
1S28 R. 295 = 112 1 C. 466=29 Cr L. J. 1042 

9. When the evidence of a witness stands discredited on a crucial point, it emnot be 
relied on a less important point unless there is some stong independent corroborative 
evidence 1930 M. W. N. 723. 

10. A conviction oa the uncorroborated testimony of a single witness, once before 
discredited, cannot be sustained. 12 Cr. L. J. 488= 12 I C. 96. 

11. The proof of motive for the crime is not corroboration of the evidence of an eye 
witness. 131 I. C. 439=1931 O. 119=32 Cr. L. J. 697 = 8 O. W. N. 107. 

12. Corroborative evidence of a false witness can be accepted if it is free from the taint 
of suspicion. 1935 N. 81 = 17 N. L. J. 274. 

13. If former statement is admitted under S. 157, it cannot be used as substantive 
evidence against the accused. It can only be used to corroborate the wintees. 
1935 P. 19=152 I. C. 832=36 Cr.L.J. 195. 1927 A. 705 = 105 I. C. 677 = 28 
Cr. L. J. 965 Foil. 
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K. If n several circmn»tanccfl. Mch of which U chpr^hlfiofcorrobo- 

ratios fYH5me,nm!}ffin«ttc)i torrol^a-olh-ff rvWfnce U produml, there mnst he 
Rifat confidctsce jn the irirsniy nmi vmdty nf thi? ^inplr witne«, before we can 
heljcve all Ibese clrc«jm«:tances on hi« inlr te*,ti'nony, whfie if they were tree, there 
would nnturnlly |>e concarrmi evidence ‘O ^SrenRlhen and confirm h.i ^fatemersts. 

. Gilhrrt on evuiettce P. See oUo 1925 L. 295=-?f; Cr L I '’9^ J9‘’l O 115 
=22 Cr. L. J. 647, 12 Cr. U. J. 485. * - 

15. A statement ««ed fnr corjtradictinR or corrofwiratlnR evidence, i'; not *mhstanlire 
evidence ant! cannot be made the l>a<«9 of findmR ns to the existence of facts men* 
tioned in the statement, 1935 I». 19, 19J4 C, 124, 34 C. 129, 76 I. C.4J6, 53 M. 
5v0, 193: O 99«23 Cr, I.. J. 3S1. 

]6. Where there is nothjnR m witnesses* statement in Court which mav he cerroborsted 
by a previous statement r.{ his, the statement »$ madnsissible tinder S, 15?, 1934 
S. 100. 53 C, 372«=> 1926 C. U9. 

17. When a prior statement »s Riven m evidence under S. 23S, Cr. P. C. or S. 33, 
Evidence Act, the deposition is testimony uiihin the rneaninR of S. 157, Eviderce 
Act and a (ofmer consistent statement may lie Riven m evidence to corroborate it, 
45 M. 766. 5 I.. 324 « 1924 E 609. See 34 B. 599. 

16. If a xvitness, thonjjh examined has not been nnestioned resardinR a patticnlar matter, 
hIs previous statement ns to that matter is not admissible to corroborate him. 1934 
S 100«35 Cr. L. J. \2iZ See 53 C, 372« 1926 C. 139. 

6. CredibUity of witness. 

1. Where the evidence of a witness stands discredited on the cmcial point, it cannot be 
relied on n less important point unless strongly corroborated. 3930 M. W. N. 723, 
3930 M W N. 4 1 7. 27 C. 637 (646). 47 I. C 73 42 C.313. 

2. An Indian villager never says “there was gener.al kicking and beating" but n'ork-sout 
an analysis of fists and feel and right sides and left sides which is easily shown to be 
ridiculous but which does not pro\e him to he telling lies. It is merely biS habit of 
thought and speech. 1930 M. W. N. 74“ 123 I. C. 43“33 Cr. L. J. 447. 

3. To discredit witnesses merely because they are Policemen is impossible. 3 L. 244= 
1922 L. 1«68 1. C. 113 = 4 L. L. j.91=23 Cr. L J.S13. 

4. No reliance can be placed upon the statement of a man. who can be very easily iO’ 
fluenced to make a statement at one time and shortly after to disown it. 1921 P- 
499 « 2 P. L. T. 125. 


5. 

6 . 

7. 

8 , 
9. 

lo- 

ll. 

12. 


A Witness js not discredited merely because the cross-examining counsel asked some 
qo stions impeaching hi5 character, when the answers to those questions satis* 

factory. 1929 P. 18C=J18 I. C. 333=30 Cr. L. J. S96, 

When a witness for 15 days after the death of the deceased did not anything as 
to what he saiv, although in ti»e meantiine he was present at the ho.spital 
inquest report was mids. his evidence is locredible. 95 2. C. 59S— -27 P L* ' 
■=27 Cr. L J 822=»8 L. L, j. 186 

The question « f the credibility of a witness is emineotly one for the trial Court- 
1926 O. 2i5-=91 I. C 233=^27 Cr L. J 5?. 


The High Court must be guided as regards the credibility of oral evidence mainly 
by the Court that heard it. 1925 O. 715 = 89 I. C. 261 — 26 Cr. L.. J. 1317. 

An accused should not be convicted on the strength of evuience which is disbelieved 
so far as other accu ed are coucerned if the gro aid for disbelieving is common to an 
of them. 20P W. R 3909 Cr. = ll Cr, E-J. 131. 


If the greater portion of the evidence is found to be false the accu«d should cot be 
convicted on the residue without any ewroboration. 42 C 764, 42 C. 313. 


Statements made in the course of Inal oaly w'hile they were not 
vcstigatioa are oot to be believed. 54 P. L. R. 1916—47 P. W. K. 1935 C . 


Evidence of a person, who knew the accused previously and who had 
nity of observing the accused at the dacoity and w'ho immediately named him 
villagers and Police as one of the dacoiis, is credible. 11 Cr. E. J. 623. 
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]J, Evid*ncr of re«;pectnlile persons nilh special means of knowledge should not be 
viewed with suspicion owing to the relationship to the parties. 25 I C. 660. 

14. A witnrss who changes sides or makes s.aienients both in favour of accused and pro- 
secution is unreliable. 1925 O. 725— 8S I. C 852=26 Cr. L. J. 1236 

15. Where a witness keeps quiet for many days after the occurrence and comes fqrward 

after the I’ohce had made discovery is not relmble. 1923 L. 438 = 84 I. C. 321 = 26 
Cr. L.J. 257=5 L. L. J. 325. I 

16 In estimating the v.alue of the evidence given by a witness, he s lould be absolutely 
considered to be innocent if he was acquitted in some previous case. 49 C. 235 = 
1922 C. 12=26 C. W. N. 113=66 1. C. 774. 

17. The fact that a witness makes mistake in identification is no reason for discrediting 
his evidence in other matters. 1923 A. 352=45 A. 300. 

18. It is improper that the successor of a Judge who has believed the evidence should 
order his prosecution for perjury. 1931 L. 404=32 Cr. L. J. 652. 

19. The following are the mast important tests of the credibility of witnesses as la^d djwn 

by Archbishop Whatcly :—(rt) Whether they have the means of gaining correct 
inform ition, (5* whether they have any intesest in concealing the truth, (c) whethtr 
they agree in their testimony, (d) is the evidence consistent with the usual and 
known principles ot human action and ivith the common experience of mankind ? 
(c) Is the evidence consistent with itself? Hisionc Doubts relative to 

SapoUon Dona Parte, P. 14, 6th Edttton. See Law of Evidence in British India 
by Field, Etshth Edition at P. XXI of Introduction. 

20. “The usual character of human testimony” says Dr. Paley, “is substantial truth 

under circumstantial variety. When accounts of n transaction come 
from the mouths of different witnesses, it is «eldom thn it is not possible 
to pick out apparent or real inconsistencies between them On the contrary • 
a cloye and minute agreement induces the suspicion of confederacy and fraud. Ibid, 

21. When we find a witness over-zealous on behalf of hts party, exaggerating circum- 
stances. answering without watting to hear the question, for getting facts where he 
would be open to contradiciion, minutely remembering others, which he knows 
cannot be disputed, reluctant in giving adverse testimony, replying evasively or 
flippantly, pretending not to hear the question, for the purpose of g lining time to 
consider the effect of his answer, affecting indifference or often avowing to God, 
and protesting his honesty—we have indications more or let's conclusive, of insin- 
cerity and falsehood. On the other hand, m the testimony of witnesses of truth 
there is calmness and simplicity , a naturalness of manner ; an unaffected readiness 
and copiousness of detail as well in one part of the narrative as another, and an 
evident disregard of either the facility or difficulty of vindication or detection. 
Taylor on Evidence, Vol /. 8th Ed S. 44, S.52. Field's Law of Evidence in 
India, 8th Ed. P. XXXIII and P. XXXIV. 

22. The three most important points to be ascertained in deciding on the credibility of a 
w’ltness are : first, whether they have the means of gaining correct information ; 
secondly, whether they have any intention m concealing the truth ; and thirdly, 
whether they agree in their testimony. Then another important test will apply, 
namely, "is the evidence consistent w'lth the usual and known principles of human 
action and with the common experience of mankind” Field, Bv 8th Edition 
IntroductionXXI, quoting from Archbishop Whafelys Historic Doubts relative to 
Nepoleon Bona Parte 6th Ed., 14. 

23. It IS impossible to rely implicitly upon the recollection of a witness as to conversa- 
tion alleged to have taken place where there is no documentary evidence of any 
kind to corroborate such recollections and especially when documentary evidence is 
in direct contradiction thereof. 1935 P. C. 175 = 157 I. C. 4. 

7. Cumulative et'fect of — 

Altbongb each of the facts is inconclusive, their cumulative value may establish the guilt 
and exclude orher possibilities. 95 I. C. 311 = 27 Cr. L. J. 775. 

8. Defence — . See Defence witnesses. 

9. Destroying of — . See Record 2. 
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10. Disappearance of — Sec Disappearance of evidencs, 

1 1. Disbelieved in part. — Partly false. 

1. When the prosecution cannot be bsliex'ed in its essential detailsy conviction cannot be 
based on part of the story, 1924 P. 813 = 25 Cr. L. J. 724, 47 I. C. 73. Cant. IQ 
P. 590=1931 P. 384 = 235 I. C. 81=33 Cr. L. J. 111. 

2. Uvid&nCQ should not be rejected wholesale simply becacise some of it is unreliable, if 
the story told by witnesses is in the mam true. 1926 N. 129=89 1. C. 663. 

3. The fact that a witness makes mis akes in identification, is no reason for discrediting 
his evidence in other matters, 45 A. 300 = 1923 A. 352 = 24 Cr. L. J. 526. 

4. Where prosecution witnesses are untruthful as to the greater part of their evidence it 
would be dangerous to convict them on the residue without corrobiration 42 C. 
784,1930 0.460 = 32 Cr. L. J. 94, 1933 0.457, 1936 A. 747, 55 A. 379, 1931 L. 
38=32 Cr. L. J. 522, 28 Cr. L. J. 185, 45 A. 300, 1927 L. 797, 1921 P. 406, 1924 
N. 33, 1929 0. 248. 1933 A. 401. 1932 B. 424. 1930 M. W. N. 723. Sse 1931 P. 
384 = 10 P. 59 >. 

5. When the greater pa.'t of the story is disbelieved, a Court cannot reconstruct a story 

wholly inconsistent with that told by witnesses. 1924 P. 81^’^25 Cr, L. J. 724. 

6. When the evidence of a witness stands discredited on the crucial point it cannot be 
relied on a less important point wuhoot strong corroboration. 1930 M. W. N. 723, 
42 C, 313, 42 C, 784. 

7. If the Judge has discredited the accounts of the occurrence as given by the prosecu* 
tion and based 'he conviction on a narrative of his own, framed on surmise and 
conjecture, the conviction wiU be set aside. 17 C. W. N. 538, 81 I. C. 212** 1924 
P. 813=25 Cr. L. J, 724. 

8. It IS permissible for a Court to accept part and reject the rest of any witness’s testi- 
mony. 78 I. C, 542= 1924 N. 129=20 H. L. R. 63. 

9. Where the major portion of the evidence is false, no case can be built on it. 3934 O. 
124=35 Cr L. J. 804. 

10. Evidence of perjured witness should not b* discorded altogether. Court must sift 
truth from falsehood. 1934 O. 507. 1933 A 896 Uiss. from. 

11. Simply because of existence of some deliberate falsehood evidence cannot be totally 
rejected. 1 933 0, 269. 

12. Evidence of perjured witness is of no value by itself or by way of corroboratioo. 

1933 A. 834 = 55 A. 639. 1933 A. 401 Rel. on. 

13. If the prosecution case is false ond perjured in material particulars and ts support^ 
by perjured evidence, the whole case must be thrown out. 1933 A. 896= H6 I. C- 
914, 1933 A. 314, 1933 A. 401. 14 C. 164 and 1933 C. 463 Ref. 

14. If an individual were to invent a story entirely, the result would be his inevitable 
detection ; but if he budd a structure of falsehood on the foundation of a little truth/ 
it may pul honest man's life In jeoj.ardy- The most effectual way of laying a 
plot, IS not to swear too hard or too much or to come loo directly to the point but 
to knit the false with the true, to interlace reality with fiction and to escape 
detection by taking most especial care never to have two witnesses to the 
effect and also to make the facts as moderate and as iutle offensive as possible. 
Rhetoric, Part /, Chap III. S. 1 ; F»cW*s Law of Evidence in Br. India S/h Ed. 

XXX vnj. 

15. The maxim Fh/us i« tino /afsi/5 *« o»iii*6«s (false in particular false in eU) is a 
dangerous one, especially in India, for if a whole body of testimony were to be 
rejected because the witness was evidently speaking untruth in one or more parti- 
cuiars, it ts Co be feared that witnesses might bed ispeosed *iWth. There is always 
embroidery to a story, however true in the mam. When main part of the deposi- 
tion IS true It should not arbitranly be rejected because of a want of veracity on 
perhaps some very mmor poiat. Fields Law of Evidence in Br India, Sth Ed. 
pp. XL O XLI. 

16. Bat the case will be different if one of the esseniiai ckcamstances to the ^ 

clearly uofoaaded. This to use a felicitious expression of Mr. Hallams is to 
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fiull a Slone out of an arch, the whole fabric nmst fall to the groun 1’’. Ibid. See 
also, Consttltilional History of England. Vol II. P. 637. 4 Moo. I. A, 441. 

17. Ordinary legal and reasonabl* presumptions of fasts must not be lost signt of in 
the trial of Indian cases, however untruit voriny much of the evidence submitted 
to the Co'irts may commonly be ; trat IS. must bs given to evidence, 

and It should not he rejected due ^o geneial distrust nor to perjury widely imput- 
ed, without some grave grounds lo support the impuiation 14 Moo I. A 354. 

18- “ There is no better criterion of the truth, no sifer rule for investig ding cases of 
conflicting evidence, where perjury and frau 1 must evist on one side or the other, 
t an to consider what facts ore beyond and to ev.imme which of the two 

cases best accords with those facts according to the ordinary course of human aff.iirs 
and the usual habits of life” 1 Moo I A. 19 = o W. R, P. C 26“29 

19. Probabilities are an important el-ment of consideration where the evidence .appears 
unreliable or is directly conflicting ; but a c.ise should not be decided upon pro- 
babilitie* alone, apart from the evidence which tlie parties have submitted to the 
Court 21 \V, K 436. 

1 2. Disbelieved regarding one accused. 

1. Evidence disbelieved as to one accused need not neces« 3 rily be rejected altogether. 
30 P. \V. R 1914 Cr. 

2. Evidence disbelie%ed against five acemed must be convincing before the 6 th person 
could be convicic 1931 L. 38*130 h C. 410=32 P. L. R. 259*32 Cr. L. J. 
522. 1934 0,13 = 35 Cr t.J. 681 

3. A ' accused should not be convicted on the strength of evidence which is disbelieved 

so far as other accu<ed .ve concerned, if ib • ground for disbelieving it is common to 
all of them. 20 I*. \V. J<. 1V09 tr., 30 P. \V. K J9J4 Cr., 1921 P. 406. 

4. If evidence of eje-witnesses is accepted against some accused but not against others, 
it does not necessarily vitiate the judgment. 1932 L. 42t = 33 P. L. 1?. 475“1'9 

I. C. 128= *3 Cr. L. J. 744 . 

3. Where there IS conclusive proof of perjury on the part of alleged eye witners, with 
regard to one accused. Court would refuse to convict others on their evidence. 1934 
A. 908. 

6 . If a witness has deliberately committed perjury m falsely impliciting one lecused. it 

vumpos-iWe to accept his e\idence agamst an tthcr accused. 1935 L 922. Appeal 
No. 320 of 1954 appr,..ved. 1943 A. 314=55 37^ and 1933 A. 401 =34 C.. L. 

J. 765 Rel oil. 

7. If pro«'*eution witnesses are cnsiderH uireliabie in case of some accused, their 
evideicc must be closely sifted .as regirds others 1933 O 59 « 34 Cr. L. J 2t3 

8 . If the approver suhstil cted an innocent person and his evidence his b-en rejected 
against hun, the entire cMdence against other accused should also be rejected. 1933 
L. 871 = 35 Cr. L. J. 137. 

9. Evidence discorded agatnst some accused should not be relied on against others. 
1933 O. 404=35 Cr L. J 192. 

13. Discrepant. See Discrepancy. 

I. It IS impo'siMe to Iflse a conviction merely on track viderce w.hea the man en 
dence is exiremely di‘crep»nt. 27 Cr. L- J. 940"9.> I. C. 493. 

14. Documentary. See Document. 

1. When a witness merely referred to a certaiu docomenl in which he stated his evi- 
dence was lo be found and the documents were put on record as end-n'^e, th* couri- 
ndopted was illegal. 5 L. 3v6=Iy25 L. lu = 27 Cr. L. J. 170“9J I. C. 954. 

2. Documents filed by accused cannot be bres-'ed as-de. when they are fi'ej by him 
along with his wntten s: .letaest 1925 M. 1135 " 112 J. C. 465. 

15. Doubtful. Sre Benefit of doubt, 

1. Where witnesses in a mcfdar case implicate the acecsed Only when they arc f*ced 
With the nfcesdty of esecJpaljng ibeirselres, Ibeir erideure is epea to crave scj'i- 
cion. 1930 P. 335=129 I. C. 6 * 06 . ^ a ^ 



522 


EvtVfiitcc— '(cofjfrf.) 

2. If evidence is doubtful flccu«pd is entitled to acquittal. 9 I’. 474= 1930 V, 217. 

2s When two s;ts of \\itncs«es make divergent ‘.latcnunts a\>oul one and the saint inci- 
dent, the matter becomes doubtful ami the accused should be ci\cn the benefit of 
doubt. 106 l.C 800-29 Cr.L.J 208. 

4. Where the inference suRccstcd bv what bappened at the interview is equivocal and 
^vhere thi cxplauatton put forward by Ibe accused is reasonably possible, the theory 
of mnocence cannot be said to have been negatived. 1923 IJoin. 44-23 Cr. L. J. 

I. C. 8iU«24 13. L. \U S34. 

16. Events leading to occurrence. 

The events preceding and leading up to a«auU on dtcea?td should he considered. 1934 
1?. 44=^35 Cr, E. J, 855. 

17. Exaggerations in. 

1. It occasionally happens that the unTC.abhdiiy of a wiincsss testimony is shonn by 

his ^roviiiS too In his eaperness to .assist the side on v.bicb he is c.'illed, he 

states some fact which to him in his ignorance appears calculated to promote this 
result, but which taken with other facts proved or admitted, has a tendency directly 
the opposite, or he makes a statcincni from which is dcducible not only the con- 
clusion sought to he established, but another which is absurd and inadmissible, 
i’jcfd’s X-oti* of Eviifewcc »« Brittsh /wd/rr. mshth Hdiiiot:, Pace a'jri'jj. 

2. Much reliance should not be placed on the exaggarated evidence of a witness who 
tries to prove too much. 2 Moor I. A. 126. 

18. False—. Sec False Evidence. 

19. Filling up gaps. 

Judge should not 61! up gaps m prosecution evidence by making presumptions against 
the accused. His decision must rest upon legal testimony. 

20. Hearsay—. See Hearsay, 

21. Improper admission or rejection of—.. See Improper admission or rejection of 

evidence. 

22. Improving upon—. Sea Witness— 56. 

22-A. In absence of accused—. See Record — ll-A. 

23. In criminating — . See Marks of injury. Incriminating question. 

24. Interested — . S»e Witness — 61. 

25. Medical — . 

1. Where two of the complainant’s j^rly were seriously injured and detained in 

tal for 25 days, the absence of medical evidence was a serious defect. 51 C. 418— 
1924 C. 323=81 1, C. 264 =25 Ci. L. J. 776. 

2. Where the part assigned to the accused js falsified by the medical evidence, the 
accused must be given the benefit of doubt, 1927 L. 617=25 Cr. L. J. 6S5. 

3. Where the opinion of the doctor was that the jiatient was incapable of doing a 
particular act nest day and the eye -witnesses deposed to the cont'^ary. HeW, that 
the hypothetical opinion of doctor should not prevail. 1924 Bom. 457 — 83 I. C. oio. 

4. Opinion of medical man should not outweigh the testimony of respectable and dis- 
interested eye-witnesses. 50 C. 100.-192+ B. 457=83 I. C. 616. 

5. Evidence of medical witness should not be considered as conclusive against the testi- 
mony of eye-witnesses. 1927 M, 996=28 Cr. L. J. 1007= 1 1 W. R. Cr. 25. 

6. Medical evidence should be used as corroborative and not as evidence of charge. 
193+ Pesh. 27 = 35 Ct. L. J.961. 

7. ?«Iedical evidence should not be recorded catelossly. 18 Cr. E. J. 105. 

26. Not on oath. See Oaths Act. 

Unsworn testimony of a witness, so far as the maker in his evidence does not 
and repeat it, cannot be used at all against the accused as proof of the truth ot 
itasserts. 1931 C. 401 = 131 I. C. 575 = 35 C. W. N. 731. ‘ 
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27. Not subjected to cross cxamirjatlon. See Cross-examination. 

28. Obtained by torturing. 

Evidence obtained by torturing is of no v.ilue. 35 I. C. 527. 

29. Of co-accused. Sec Plea of guilty. Joint trial. 

30. Of negative character. 

1. Verv little weight should be attached to the evidence of a negative character. 15 
C. L. J 621-= 13 I. C. 678. 

2. When one witness deposes to certain facts having occurred and another witness, 
stating that he was present at the same time, denies that any such fact look place, 
greater weight, other things being equal, IS to be attached to witness alleging the 
affirmative. Eecause it mav be explained that his attention was not drawn at the 
time. 3 Moor I A. 357. I'tcld's Ltiu* of Evidence in Br. Imltci, 8th Ed , P, xxix. 

3. Negative evidence is regarded of little or no weight when opposed to affirmative 
evidence of credible persons. A fact may have taken place in the very sight of a 
person who may not have observed it or forgotten it. Will's Cticnmstatilial 
Evidence, 7912, P. -135. 

31. Of spies and informers. See Accomplice — 6. 

32. Omissions in — . See Discrepancj— 3. 

1. In case of omissions in evidence, it will be important to see whether the omission 
to mention a particular fact arises from wilful suppression, or from the witnesse’s 
attention being ru-etted upon some other facts, with describing which his mind has 
bsen whollj engrossed. Will's on L.trcttmst(tuli(tl Evidence P, 292, See Ibid 7972 
Ed., P. 43 i. 

2. If the fact be one which could not possibly hare escaped his observ.ition, and if, on 
being indirectly questioned, he evinces no knowledge of it, or being directly ques- 
tioned, denies such knowledge, the supposition of in.ndvertence is scarcely possible, 
and a discrepancy is apparent. Field s La\j oj Evidence, tn Br. India, 8th Ed,, 

P. XXVI. 

3. The negative circumstance of a witnesss’s omitting to mention such things, ns it is 
morally cer.ain he would have mentioned, had he been in renting, adds great weight 
to what he does say. Ibid. 

4. If several circumstances capable of corrobomtmg evidence are attested by single 
witness, there must be great confidence m the integrity and veracity of this single 
witness. Ibid. See also Gilbcil on Evidcnci,, P. 7b0. 

5. Where a case is supported by sev'eral parallel chains the want of a link in any one 
of them renders that particular one wholly useless, and throws the whole strain 
on the others , but where the entire weight depends upon a Single chain only, the 
failure of one link, howe.-er strong the remaining links may be. must be fatal ; and 
even where the link is not wholly wanting, but merely partly defective, it is well to 
remember that a chain is not stronger than its weakest pari. Ibid. 

33. Piece-meal. 

1. When the evidence fot prosecution is recorded piece-meal, there is ever\ opportunity 
for each succeeding witness to know what the statement of the previous w itness was 
and also what the line of cross-examination was. Such a procedure is irregular. 
1928 L. 152 = 106 I. C. "92= 29 Cr. L. j. 200. 

2. Evidence should not be recorded piece-meal. 42 C. 313, 21 C. W. N. 694. 

34. Quantum and quality of—. See Witness. 

1. When there are many -witnesses to corroborate certain facts, it is not necessar^’ that 
prosecution must summon every body that has seen the occurrence. 1923 P. 46 = 
104 I. C. 70S = 2S Cr. L. J. 868. 

2. The question of evidence in a criminal case is not greater than or different to that 
required in a civil suit. 6^%'. R. 57. 

3. The quantum of evidence does not depend on the enormity of crime but still it is 
safer to follow the rule that “the fouler the crime, the clearer and the plainer the 
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proof ouRht to l^c." 59 I. C. 853. 1933 S. 166*= 34 Cr. L. J, 803. 

It is the wcifrht of evidence nml not tht ntiitilicr of witnesses which tfie Coart has 
to consider in n ease. 1921 O. 115^22 Cr. L. J. 617. 1925 O. 50J. 1925 L 295 
1934 L. 158, 1930 L. 892. 53 A. 598. 19 Cr. L. J. 916. 1920 P. 566. 

Conviction c.an be based on the cridcncc of comphin.-int alone. 1934 O. 244. 

35. Record of—. Sec Record. 


4. 


5. 


Conviction on evidence recorded hy su!)orcIi'nate Magistrate is illeg.al. 17 P. R. 1867. 

36. Suggestions by accused or Plendcr. 

Mere suggestions by a Pleader for the accused do not amount to evidence, unless partly 
or wholly accepted by the witnesses for the prosecution. 1932 C. 375= C. W. 
N. 106=139 I. C. 245=^33 Cr. L. J. 725. 

37. Suppressing of — . See Abetment— 16. 

1. If pro‘=ecution doUfcratcly suppresses part played by deceased, the story put for- 
ward by accused should be belteved. 1934 L. 696. 

2. If there are number of facts which lead one to suspect that real truth has not been 
placed before the Court and story put forward by accused is not inconsisteot, it is 
not just to convict him. 1935 C. 304. 

38. Track — . Sec Track. 

39. Tutored — . See ^Vilness — ^105. 

40. Uncontradiefed — . 


1. Ordinary legal and reasonable presumptions of facts must not be lost sight of in the 
trial of Indian cases, however untrustworthy much of the evidence submitted to 
these Courts may commonly be ; that Is, due weight must be gl'‘en to evidence, 
and it should not be rejected due to general distrust nor to perjury widely imputed, 
without some grave grounds to support the imputation. 14 ,Moo. I. A. 354. 

2. If some evidence is wloUy uncontradicted, it should be believed, when no evidence to 
impeach it has been produced, although it was capable of contradiction. 7 Moo. 

I. A. 167. 

41. Using against co«accu$ed. 

The evidence of defence witnesses produced by one accused cannot be treated as prose- 
cution evidence against other accused. 1925 A. 769 = 26 Cr. L. J. 1018, 1926 L. 
627 = 96 I. C. 989 = 27 Cr. L. J, 1037. 

42. Using in another file. 5ec Record — II-A. 

1. Depcsitions taken in one case cannot be used in another. 50 C., 223 = 4 L. 376, 
1923 M. 327, 50 A. 457, 56 M. 159, 1924 C. 813. 

2. If witnesses are not examined and depositions are filed in another case, it is no evi- 
dence. 1923 M. 327=72 1. C. 525 = 24 Cr. L. j. 413. 

3. When evidence in a case js treated as evidence in the counter case, the procedure is 
illegal and not curable under S. 537, Cr. P, C. 4 L. 376 = 1924 L. 104=25 Cr. L. 

J. 68. 17 Cr. L. J. 439, 1928 h. 34. 

4. It is only a curable irregularity to consolidate more than one similar complaints and 
to record evidence by consent of accused is one of them and use it in another. 50 
B. 174 = 1926 Bom. 231=98 I. C. 407 = 27 Cr. L. J. 1335. 

5. \Vhere parties consented to treat evidence m one case as evidence in the other and 
no injustice followed from it, the trial is not bad. 50 A. 457. 

6. * If depositions are filed in another case with the consent of parties and witnesses are 

c.nllel and examined and they swear to the truth of their previous statements, there 
is nothing illegal or irregular in the procedure. 53 51. 775, 9 A. 609, 3923 M. 32 
Expl., 1927 L. 781, 1924 L. It4 and 1926 B. 231 Dist. 

7. In two dacoity cases material w’itnesses were examined separately and cepieJ 

of statement of formal witnesses m one case were filed in another. Ueld, it s^s 
mere irrepularity. Sessions Judge can rectify it by summoning and examining 
them. 1935 0.9 (l) = 3G Cr. L. J. 175, 55 A. 1040 = 1933 A. 690 Ref. 
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43. Value and weight of — . See — 2. 

, In •^veighing the eridence adduced regard shouId*be paid : (1) what i<; stated against the 
accused in the first report, (2) feeling of enmity between the parties, (3) the facility 
with which he could be implicated, (4) and the motive for implicating him. 50 P, 
L. R. 1909=19 P. W. H. 1909 Cr.= n Cr. L. J. 130. 

44. Withholding or non-production of — Sec Witnesses — 70. 

EVIDENCE ACT, 1872. See Index. 

exaggerations in evidence. Sec Evidence— 17, 

EXAMINATION-IN-CHIEF. Sec Cross-examination— 14. 

EXAMINATION OF ACCUSED. S. 342, Cr. P. C. See Defence. 

1. Accused. See — 17. 

1. Two persons were shown in the charge sheet as accused persons but were not sent 

up for tri.nl. No process was issusd against them. They were examined ns prose- 
cution witness. Held, they were not “accused” for the purposes of S. 342. 1935 B 
186 = 59 B. 355. 16 B. 661 and 33 C. 1353 Rel. on. 

2. Accused means the accused then under trial and under examination by the Court. 

23 B. 213, 45 C. 720, 1920 N. 255. 17 Cr. L. ]. 256. 

3. Co accused tried separately is a competent witness. 1925 R. 122. 

4. It cannot include accused over ahom Court is exercising jurisdiction m another 
inquiry or trial. 56 C. 400, 20 A. 426, 35 C. 161, 45 C. 720, 58 C. 1214. 

5. Where a person IS not on trial. 1920 N. 255, 38 P. R. 1887 ; or is given pardon 

under S. 337. 21 P. R. 1904 or is discharged, 16 B. 66 or convicted, 58 C. 1214, he 

is not accused person. 

2. After alteration of charge. 

1. It 18 not necessary to examine the accused again after the charge is altered, although 

some of the witnesses after the alteration or addition to the charge have b^en recall- 
ed under S. 231. Cr. P. C. 1 P. 54 = 1922 P. 393=23 Cr. L. J. 146. 

2. Where a Magistrate finds that a charge of house breaking with intent to commit 

theft IS untenable, hut finds that there was different object, he must give nctice of 
that to the accused. 41 C. 743. 

3. After further cross-examination. 

If the prosecution nitnesres were recalled for further cross-examination, and accused nas 
not examined afterwards, the trial is Mtmied 1934 L. 648 (1), 1923 L. 230, 7 L 
564 = 1926 L. 551. 1 K. 666 Foil. 4 L. 61 Ref. 

4. Applicability. 

1. S. 342 applies to a summons case. 1926 A. 359, 45 B. 672, 49 C. 1075, 46 B. 441 
96 I. C. S56, 90 r. C. 434, 59 I.C. 129, 6 P L. J. J 74. 22 Bom. L. R. KMO, 1935 
A. 217, 45 A. 124, 192S A. 222— 265, Con/. 9 R. 506. 46 M. 75S. 

2. S. 342 applies to summarj trmls of w arrant ca«es. 41 C. 743, 3 P. L, T. 347, 1935 

S. 193 CoMt. 46 M 726 and of summons case. 15 L. 60, 1931 L. 153 (154), 19 '^ 
P. 2^. 31 Cr. L. J. 613, 1936 O. J6, 1935 .\. 217. 6 I*. 504. 

3. S. 342 does not apply to proceedings under S 4^9, Cr. P. C. 52 B. 769 = 192'i B'^. 

347 = 112 I. C. 475, IS B. 46S, p. M. 234. 10 L. 406= 192'y L. 32= 1 12 I. C. 21-» = 

2i Cr, L.J. 1002. 1924 M. 150. 1927 435 (1)-I01 I. C. f06. (1527 C. 230. 

1921 P. n and 1926 L. 667 I>i«s. from). 36 C. \V. N. 3^0= 1932 C. 4^?. 

4. S. 342 does not ap.^v to inquiry under S. 117. Cr. P. C. 50 C. 9?5. 1933 S. 49. 

5. S. 342 dors mt apph' to pforeeJirgs under S. 145, Cr. P. C. 1925 0. 2t6. 

6. It i< no; chligatori on the Magistrate toera-'ise the accused after the Cctrt «itn-ttei 
arc examired. 192: Bom. 24 C, 167, J926 L. 154, 3 P. 1015- 

7. S. 34 2 appl'fs to I'rrt-denci Magistrates. 45B,C72. 

.5 Betore all the prosecution witnesses. 
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3. Examination of the accu'^w! iwfore all the pro-,ccnllon xvitn»'S‘:c«! h bad in law r 
223 = 1923 C. iy6»71 I. C. 662«27 C. W. N. 1>1». 9 M. 224. 

2. A confessional statement of accused before etamination of all the witnes=?s is 
inadmissible. 1930 L. 454'= 123 I. C. 540, 1928 L. 724 ~29 Cr. L. J. 69". 

3. Accused confessed that he had cut hranchr': from hani.an tree standing on Government 
land and was competed on this v.ithout any other evidence. Held, that the convict-ca 
is illegal. 5 M. If. C. H. App. 37. 

6. Before arrest. 

Police OfTicer should not, preliminary to the arrest of a person, obtain a statement from 
him under S, 163, Cr. J*. C. 27 C. 295, 

7. Before Committing Magistrate. S. 209, Cr. P. C. 

1. If a Magistrate commits the accused Iwfore examining him, the commitment should 
be quashed. 23 M 635. This cace was decided in 1900 lien ther.ords “if neces- 
sary" did not occur m S. 209, Cr. P. C. 1935 C. 605*=63 C, 475, 1921 S. 331. 

2. The object of examining him is to ascertain from the .accused as to what explanation 
he offers regarding the facts slated h> the witnesses. 6 C. 96, 9 P. 504=1930 P. 
498. 1 M.II. C. H. 199. 

3. If the accused is unwilling to submit to examination, a note ma 5 ' be made to that 
effect. 42 1. C. 145=18 Cr. L.J. 913=11 S. L. H. 52. 

4. In a case triable by Sessions Court, the omission to examine the accused in comnuft- 
ing Court is no disregard of the mandatory provisions of Ian. 1935 C. 605 “62 C. 
475*157 I. C. 1103=39 C. \V. N. 2S?. 1921 S. 131*25 Cr. L. J. 191*83 

1. C. 895 Pel. on. 25 M. 536 Dist. 54 C. 2S6» 1927 C. 250 Ref. 

8. By Police. Ss. 160-151, Cr. P. C. 

1. A Police Ofiicer has no power to examine a person accused of tlie offence under invcs* 
tigation, 4 R. 72*1926 U. 116*27 Cr. L.J. 831. 

2. Ss. 160-161-1-2 do not .apply to accused person .and do not .affect or override S. 27 of 
the Evidence Act. 1925 M. 574. 4- R. 72= 1926 R. 336, 3926 P. 232, 1925 S. 257* 
86 I. C. 410=26 Cr, L. J. 778. 

3. Any incriminating statement made by accused person at an inquiry held under S. 161. 
Cr. P. C„ would be excluded under S. 25, Evidence Act.iand cannot be used .at the 
trial. 1925 S. 237 = 86 I. C. 410*26 Cr. L. J. 778. 

9. Collective or joint statement. Sec — 11. 

1. Where the Magistrate dees not esanune all the accused separately, but records the^ 
statement collectively it is an illegality which vitiates the proceedings. 6 L- 554* 
1926 L. 155, 55 B. 356. 29 Cr. L. J. 469, 20 P. R. 1933. 

2. Accussed stated that his statement was the same as that of his co-.accused. 0>- 
accu'^ed made two contradictory statements. Accused must get the benefit of to® 
statement beneficial to him. 1932 S. 365. 

3. A l^Iagistrate examined the accused separately before charge but jointly after th® 
closing up of prosecution evidence. Held, that the procedure was iHegal. 29 Cr* 

L. J. 469=10 L. L. j. 306=109 I. C. X17, 1926 L, 155. 

10. Cross-examination of accused. 

1. The examination should not be conducted in the manners of examination of an adverse 
witness by counsel. 10 IL.. 223, 6 C. 96, 2 L. 129, 1 P. 630, 5 A. 213, 10 C. 140, 

Cr. L. J. 193=4 I. C. 1126, 3 P. L. T. 649, 1930 R. 351=8 R. 372. 

2. S. 342 does not warrant cross-examination of the accused on his probable hn® tif 
defence, before the prosecution evidence is ever. 11 Cr. L. J. 171. 

3. It IS highly improper to subject the accused to a very embarrassing and cruel scries of 
questions intended rather to puzzle the accused than to enable him to forms a 
explanation. 6 Bom. L. R. 94. 

4. Accused admitted their guilt before the Committing Magistrate but pleaded ^"“^2 
in the Sessions Court. The Sessions Judge began to cross-examine the accused njt 
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regard to the confessionnl statements made before the Committing Magistrate and 
another Magistrate under S. 164. Held, the procedure is illegal. 1922 A. 266-73 

I. C. 497 = 24 Cr. L. J. 609. 

5. Sessions Judge should not cross*e\amine accused to confront them with statements made 
to the investigating officer. 1935 A. 71/ = 155 I. C. 560=36 Cr.L. J. 773. 

6. If the questions in the nature of cross-evamination are put, they should not be taken 
into account. 4 L. 55, 8 Cr. L.. J. 62, 10 Cr. L. J. 325. 

11. Joint trial— Joint Statement. See — 9. 

1. Statement of one accused cannot be t.aken into consider.ation against theother accused. 
54 D. 531 = 1930 Bom. 3^4=31 Cr. L. J. 1137=127 I. C, 105. 

2. The trial Court e7:animed several accused separately before charge but jointly after 

the closing up of prosecution evidence and recorded a joint statement of theirs under 
S, 342. Held, that the procedure is illegal 109 I. C. 117=10 L. L, J. 305=29 
Cr. L. J. 469 = 29 P. L. R. 436, 1926 L. 155 Poll. 

3. Two co-accused on a trial for the same crime .are not debarred from giving a concert- 
ed statement. When a Magistrate uas examining an accused, he found that the 
other two accused were exchanging remarks. Held, that the course that the accused 
attempted to follow uas not an illegal or improper and that the Magistrate was not 
entitled to remove the second accused from the Court and examine the first accused 
m his absence. 1925 N. 403=91 1. C 242=27 Cr. L. J.66. 

4. Under S. 42, Factories Act. a manager or occupier initially charged, can go into 
witness box not as accused but as a complain.tnt against the other person whom he 
has brought in to prove that he committed the offence without his knowledge. 56 C. 
400=1928 C. 557=117 I. C. 673=32 C. W. N. 922. 

12. Gaps in prosecuUon— filling up by—. 

1. The accused should not be examined for fil'ing up gaps in tlie prosecution, 26 C. 49, 
1925 N. 403, 27 Cr. L. J. 66, 9 P. 504= 1930 P. 498, 27 M. 238, 36 M. 457, 42 A. 
52, 4 L. 55, 28 C. 6S9, Con/. 1935 C. 687. 

2. Accused should not be examined for sopplemenlmg evidence when it is deficient. 1 

C. L. R. 436, 10 M. 295. 

3 Where m a charge of defam.ition the prosecution is unable to prove that accused 
published the defamatory matter, it is illegal to examine the accused for supplying 
this defect in the prosecution. 27 M. 238, 4 L, 55 = 1923 L. 225. 

4. It IS improper to question the accused for the purpose of proving his identity, when 
prosecution has not let in evidence to that effect. 4 Cr. L. J. 471. 

5. Where the prosecution has not let in evidence implicating the accused in the offence 
with which he is charged the Magistrate is not entitled to put questions to him under 
S. 342. 39 M. 770, 4 L. 55. 9 M. 244. 

13. Improper questions. 

1. The MagistMte cannot put any questions with th? object of trapping him into 
some sort of admission after he has resiled from Ins confession. 2 L. 129. 

2. It is objectionable to put questions to the accused m regard to the matter which he 
had previously mentioned in his confession and which he had repudiated as untrue. 
7 C. W. N. 345. 

2. Where the prosecution has adduced no evidence implicating the accused in the 
offence, the Magistrate has no right to put questions to him or to invite him to 
make a statement, the answers given by him to such questions are inadmissible in 
evidence against him. 39 M. 770, 4 L. 55, 9 M. 224. 

-t. It IS improper to examine the accasel for filling up gaps in prosecution or supple- 
menting evidence. 4 L. 55, 26 C. 49, 9 P. 504, 14 M. 295. 

5. It is improper to question the acepsed to ascertain from him the names of witnesses 
or what evidence they will give or what his defence is. 14 A. 242 13 A 3+S 

27M. 238, 1925 N. 403=91 1.0.242=27 Cr.L. J.66. * 

6. It IS improper for a JIagistrate to pot questions to the accused, before his 
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conviction in the present trial. caarlctions, either v;ith a rier? 

to take them into consideration (or tbo pufpaj? of conviction or to dispense rrilh 
the formal evidence ns to the alleged previous conrictioa and ns to the identity 
of the accused in tlie event of conviction. 23 H. 12*A 23 C. 63?. Cant. 4 
N. L. R. 163. 

7. An examination of the accused of an Inquisitorial nature or for filling up gaps in 
prosecution is improper and illegal. 1925 N. 403 14 A. 242. 

8. Ques-tions in the n.aturc of cross-examination should l>e avoided. 1930 S. 225= 126 
I. C. 449, 31 Cr. L. j. 1026, 2 L. 129. 

9. Embarrassing questions to drav.* admisdon from accused are improper. 1925 S. 
U6=8i I, C. 249*25 Cr. L. j. 761. 

10. It is highly improper to subject the accused to a very embarrassing and cruel series 
of questions intended rather to puzzle him. 6 Bom. .L R. 94. 

n. Putting one long composite question is irregular. 1927 U. 650= 103 I. C. 847. 

12. No judicial ofTiCcr shculd attempt to compel accused to make admission detrimental ' 
to his interest. 19 A. 291. 

13. Magistrate cannot ask accused about h»s previous conviction. 28 C. 6S9, 23 B. 129, 

5 C. W. N. 239. 5 C. \V. N. S<H. 2 Cr. L. J. 227. 

14. Incomplete chalan. 

A rvas charged with murder. Police put in incomplete chalan before a Com- 
mitting Magistrate v.ho after examining some of the prosecution nutnesses 
mined the accused under S. 342, who confessed. But uhen he was again 
examined, he retracted. Held, that an attempt by Police to get 
mandatory provisions of S. 164 must be deprec.'itcd and confession should cc 
ruled out. 1923 L. 724 = 110 I. C. 329 = 20 P. L. R. 388 = 10 L. LJ. 311** ' 
29 Cr. L . ). 697. 

15. Inducement in. S. 343, Cr. P. C. 

1. Eliciting of admission by putting words in accused’s mouth is unfair. 5 C. P* 

L. R. 11. 


2 . 

3. 

16. 

1 . 

2 . 

3. 

4. 

5. 


Accused is not bound to produce absconding co-accused and Court cannot exercise 
pressure on him. 1930 L. 953. 

As to what is the consequence of inducement. See 17 Cr. L. J. 256. 


Nature of questions. Sec — 19. 

The Magistrate asked “ what have you to say regarding the statement 
witnesses Held, this was not a sutficient compliance with the law. 1 R- 6^^ 
1924 R. 172=77 I. C. 887=25 Cr. L- J- 487. 

The specific points which weigh against the accused must be mentioned for if this is 
not done he cannot be expected to explain those points. The general ques jo 
“ what have you to ray ? ” is insufficient. 1. R. 689= 1924 R. 172. 

To all the accused, the question was put separately * what is your defence ? 
which the accused replied *’ I am innocent, I will file wniteu statement- • 

that this was sufficient compliance with S. 342, 1926 C. 424 = 90 I. C. 294'® 2 


L.. J. 1510, 1923 C, 470. 

A general question to accused is sufficient. Court need not put specific question^ 
1927 M. 613=100 I. C. 991, 1925 C. 361» 1927 N. 71=91 I. C. 997. Cont. 192b 


U 447, 1925 L. 361. 

When accused is defended by Counsel, failure of Magistrate to put explicit questions 
is immaterial. 1933 M. 233=56 M. 231. 


17. Oath to accused. See — 1, Witnesses — 77. 

1. No oath canbe adminis' ■ - ^ ** Tl 

ns witness. 1 B. 610, 2 9 P. R- 3906 Cr., 3 R- lb 

12 L. 635, 28 A. 331, 5 H6. 

2. S. 342 f4) applies only to statements made by an accused in answer to questions put 
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to him l)j tlie Court. It hns no reference to an aflidavit in support of .nn npplic.i- 
tion for transfer of the case under S. 526. 3 L. 46= 1922, L. 113 = 23 Cr. L. J. 399. 

3. Proreedings under tlic Legal Pnactitloners Act are quasi-criminal and •the Pleader 
can he examined on oath. 49 C. 732= 1922 C. 515 = 24 Cr. L. J. 33. 

4. A parij to proceedings under S. 363, Calcutta Municipal Act, is not an accused and 
oath can he administered to him. 54 C. 532=1927 C. 509. 

5. It is most unfortunate that Indian Law does not permit an accused person to give 
- evidence in support of his defence. 1929 P. 145=33 Cr. L. J. 646. 

6. Statement of accused on oath before coroner at inquest IS inadmissible m evidence. 
50 B. 56=1926 B. 144 Cant. 50 B. 111. 

7. A criminal appeal is coiilintialion of the criminal case and the appellant has tlie 
privilege of accused and cannot be administered oath. 12 M. 451, 7 L. 148. 

18. Object of — 

1. The object is to enable the accused to etplain any circumstances appearing in evi- 

dence against him and not to entrap him into some sort of admission. 9 P. 504 = 
1930 P. 498=1930 Cr. C. 926. 

2. The Court should mention the salient points to the accused, for failure to give e-f- 

planation ^m 11 entitle the Court to draw an inference against him. 52 C. 522=1925 
C. 361 = 26 Cr. L. J. 631=85 I. C. 919. 

3. Where an accused was charged under S. 307, I. P. C. and in convicting him relied 
on the fact that sime abrasions were fouud on his person. Held, tliat unless an in- 
criminating circumstance is proved by the prosecution to e\ist against an accused 
person, he should not be called upon to explain away its e.MStence. 120 I. C. 210 = 
31 Cr. L J. 15=1929 N. 350. 

19. Omission to examine and non*compliancc — 

1. The -aord ‘‘shall" shoas that examination of the accused IS mandatory and not dis- 
cretionar> 10 Bom. L. R. 201 =7 Cr. L. J. 194, 1 P. R. 1918 Cr., 20 Cr. L. J. 12 

2. Omission to examine the accused vitiates the whole trial 45 B. 672. 46 M. 449, 50 
C, 518, 25 C. W. N. 609, 28 C. W. N. 119, 51 C. 924 , 20 Cr. L. J. 12 

3. The defect of non-exammation cannot be cured by S. 537, Cr. P. C. The trial is 
vitiated even though the accused is not prejudiced thereby. 50 C. 518, 50 C. 223, 
1 P. R. 1918 Cr.. 4 L L. J. 230. 1931 M. 241, 32 Cr. L. J. 603 (l). 

4. If a Magistrate discharges the accused, the non-exammation of tlie accused does not 
vitiate the proceedings. 46 M. 449 (461) 

5. When once tlie accused is examined under S. 342 after the conclusion of the prosecu- 
tion evidence, it is not necessary to examine him again after further cross-e.xamina- 
ti^n. 1926 L. 154 = 89 I. C. 842=26 Cr L. J. 1418. 

6 Omission to examine the accused after alt the witnesses for prosecution have been 
examined .and before he is called upan for his defence, is a serious illegality which 
vituites the trial. 1928 L. 382=112 I. C. 850 = 30 Cr. L. J. 18 

7 The accused need not be examined after the Court witnesses are examined. 1926 

N. 348=93 I. C. 699 = 27 Cr. L. J. 475, 1926 L. 154, 2+ C. 167. 

8. It cannot he said that medical witness is a formal one and failure to e\.amine the 
accused after his evidence vitiates the trial. 1922 P. 299 (1) = 60 I. C. 659. 

9. If the accused is not examined after the additional evidence, which does not disclose 
any fresh facts or affects the decision of the Court, the omission is not fatal. 1929 S. 

5 = 111 I. C. 852=29 Cr. L. J. 932. 

10. Non compliance with the provisions of S. 342 does not vitiate the whole frnl, if 
accused is not prejudiced. 1928 A. 222=115 I. C. 872 = 30 Cr. L. J. 530, 26 
A L. J. 196, 1923 A. 81, 1925 P. 414, 1926 L. 553 and 1923 M. 60S Poll. 1923 C. 
196 Not foil. 7 R.470, 193 2 0. 113 = 33 Cr. L. J.81. 

11. Where the Magistrate examined accused at length after only some of the witnesses 
for the prosecution were examined but it was not proved that any prejudice was 
caused to the accused. Held, that the procedure though irregular was not illegal. 
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conviction m the nrc?5Hl tri,iK aS>at hU prs/inn c3iv'iction<5, either with n view 
to take them into conslderalton for the purpois of conviction or to citspense with 
the formal evidence ns to the aHcged previous conviction nnd ns to the identity 
of the accused in the event of conviction. 23 B. 121 2S C. CSl Uont, 4 
N. L. K. 363. 

7. An examination of the accused of an intjuisiiorml mature or for filling up gaps in 
prosecution is improper and illegni. 1925 S. 403 H A. 242, 

8. Qucbttons in the nature of cross*cxan)in.at<on should lie avoided. 1930 S. 225 = 126 

I. C. 449, 31 Cr, L. j. I0Z6, 2 L. 129. 

9. Emb.arrasstng questions to draw admission from accused are improper. 1925 S. 
116=81 I. C. 249 = 25 Cr. U J. 761. 

10. It is highly improper to subject the accused to a very embarnassiog and cruel series 
of questions intended rather to puzxic him. 6 Bom. .1. R. 94. 

1 1. Putting one long composite question is jrrcgul.ar. 1927 L. 650— 103 I. C. 847. 

IZ No judicial officer should attempt to compel accused to make admission detritnenlal ' 
to his interest. 19 A. 291. 

13. Magistrate cannot ask .accused about his previous conviction, 23 C. 689, 23 B. 129, 

5 C. \V. N. 239, 5 C. \V. N- 864, 2 Cr. L. J. 227. 

14, Incomplete chaian. 

A was charged with murder. Police put in incomplete chaian before a Com- 
mitting Magistrate a ho after examining some of the prosecution witnesses 
mined the accused under S. 342, who confessed. But when he vms agam 
examined, he retracted. Held, that an attempt by Police to get 
mandatory provisions of S. 164 must be deprecated and confession should oe 
ruled out. 1923 L. 724«n0 I. C. 329=20 P. L. R. 388=10 L. L. J. 311* 

29 Cr. L. J. 697. 

15. Inducement in. S. 343, Cr. P. C. 

1. Eliciting of admission by putting words in accused’s mouth is unfair. 5 C. P* 
L.R. n. 

2. Accused is not bound to produce absconding co-accused and Court cannot exercise 
pressure on him. 1930 L. 953. 

3. As to what is the conrequerce of inducement. See 17 Cr. L. J. 256. 


16 . 

1 . 

2 . 

3. 

4. 

5. 


Nature of questions. Sec — 19. 

The Magistrate asked “ what b.ave you to say regarding the statement ‘^f 
witnesses". Held, this was not a suificsent compliance with the law'. 1 R. 

1924 R. 172=77 1. C. 887= 25 Cr. L. J. 487. 

The specific points which weigh against the accused must be mentioned for if ^ 
not done he cannot be expected to explain those points. The general qaes i 
*' what have you to say ? " is insufficient. 1, R. 6S9= 1924 R. 172. 

To all the accused, the question was put separately “ what is your defence ? ^ 
which the accused reph^ ** I am innocent. I will file written statement. ’ 

that this was sufficient compliance with S. 342. 1926 C. 424 = 90 I. C. 294— 

L. J. 1510, 1923 C. 470. 


A general question to accused is sufficient. Court need not put specific question^ 
1927 M. 613= 100 I. C. 991, 1925 C. 361, 1927 N. 71=91 I. C. 997. Coni, 19/ 


L, 447, 1925 L. 361. 

When accused is defended by Counsel, failure of Magistrate to put explicit question 
IS immaterial. 1933 M. 233=56 M. 231. 


17. Oath to accused. See — 1, Witnesses — 77. 

1. No oath can be administered to an accused person and therefore cannot be , 

as witness. 1 B. 610. 2 A. 260, 45 C. 720, 10 B. 190. 9 P. R. 1906 Cr., 3 JC 

12 U 635. 28 A. 331, 58 C. 1214, 1929 P. 145 26 M. 116. 

2. S. 342 (4) applies only to statements made by an accused in answer to questions pu 



529 


Exatnitiation of accused — icontd.) 

to him by the Court. It hns no reference to an affidavit in support of an applica- 
tion for transfer of the case under S. 526. 3 L. 46= 1922, L. 113 = 23 Cr. L. J. 399. 

3. Proceedings under the Legal Practitioners Act are quasi-criminal and -the Pleader 
can be examined on oath. 49 C. 732= 1922 C. 515 = 24 Cr. L. J. 33. 

4. A party to proceedings under S. 363, Calcutta Municipal Act, is not an accused and 
oath can be administered to him. 54 C. 532=1927 C. 509. 

5. It is most unfortunate that Indian Law does not permit an accused person to give 

' evidence m support of his defence. 1929 P. 143=33 Cr. L. J. 646. 

6. Statement of accused On oath before coroner at inquest IS inadmissible in evidence 
50 B. 56=1926 B. 144 Cont. 50 B. 111. 

7. A criminal appeal is coniitiitation of the criminal case and the appellant lias the 
privilege of accused and cannot be administered oath. 12 M. 451, 7 L. 148. 

18. Object of — 

1. The object IS to enable the accused to explain any circumstances appearing in evi- 

dence against him and not to entrap him into some sort of admission. 9 P 504 = 
1930 P. 498 = 1930 Cr. C. 926. 

2. The Court should mention the salient points to the accused, for failure to give ex- 
planation mil entitle the Court to draw an inference against him 52 C. 522= 19’5 
C 361 = 26 Cr. L. ]. 631=85 I C. 919. 

3. Where an accused was charged under S. 307, I. P. C. and in convicting him relied 
on the fact that same abrasions were fouud on his persan I Icld, that unless an in- 
criminating circumstance is proved by the prosecution to exist acamst an accuse.! 
person, lie should not he called upon to explain awa> its existence. 120 I C. »10 - 
31 Cr. L. J. 15=1929 N, 350. 

19. Omission to examine and non*€ompIiance — 

1. The ^Nord “shall " shows that examination of the accused is mand.Uory and not dis. 

cretionarj 10 Dorn L.H. 201=7 Cr. L J. 194, 1 P. R. 1918 Cr , 20 Cr. L. J. 12. 

2. Omission to examine the accused vitiates the whole trial 45 B. 672, 46 M. 449 50 

C. 518, 25 C. W. N. 609, 28 C. W. N. 119, 51 C. 924, 20 Cr. L. J. 12. 

3. The defect of non-examination cannot be cured b> S. 537, Cr. P. C. The trial is 
vitiated even though the .accused IS not prejudiced therebv. 50 C 518, 50 C. 223, 

I P. K. 1918 Cr., 4 L L. /. 230, 1931 M. 241.32 Cr. L.' J. 603(11. 

4. If a Magl^lf.lte discharges the .accused, the non-cxammatifm of the .accu'>e.i di)e>, not 
\itiate tlie proceedings 46 M. 449 (461). 

5. When once the .accused i«i examined under S 342 .after the i onrlusion of the pr.iM-^ii 
tion evidence, it is mt necessirv to ex.ifnine him .again .after furihf-r rrnss cxinnri i 
tioP 1920 L 154 = &9 I. C. 842= 2'j Cr L J 1418. 

6 rjmissioii to examine the .accused after all the witnesses for rrose'-utnii hive |yrri 

examined and l>efore he IS called up n for his defence. IS a serious which 

vitiates the trial. 1^28 L 382= 1 1 2 1. C. 850 = 30 Cr. L. J. 18 

7. The accusi-d need not Iw examined after the Court witnesses are examined I'lJj 
N. 348 03 I. C. 699=27 Cr. L. J 475, lOio L 154, 2\ C. It.r. 

S. It cannot I e said that medical witness is a formal one .md failure i > rxi-tnn-- tl.e 
.accuved .ifler his evidence vitiates the trial 1922 P 2i9il)-'U I. t . i>5 i. 

9. If tt e accused is net examined after the additunal evidence, which dr,r» rot ^!l^- 1 ,-r 
an\ fresh facts or alTrcts the derision of the Court, the n is n>>t f itaJ. l92y S. 

5^111 1. C. 852 = 29 Cr. L. j. 932. 

10. Non compliance with the provisions of S. 342 does not vitiate tie r.hn'e tml. if 
.accused js rot prejudiced. PO-v A 222=115 I. C, 8r2''30 Cr. L. J. 539. J'j 
A. L. J. 190, 1923 A 81. 1925 P. 414, 1920 L. 553 and 1923 M. C0-: I'cll. 1923 C. 
l^t, Not foil. 7 K. 470, 1932 0. IU = 33 Cr. L. J.el. 

11. Where tl e Magistrate examined accused at lergth after c=l> some c{ tl.* witnesses 

for the prosecution were examined but It was net proved tlJit anv prej'nl.ee e.as 
cau'^J to t! e accused. lleJJ, tl.at the iwreJ-re tf cx-gb irTfi;Uar v as not illegal. 
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1928 L. 382=^112 I. C. 850=30 Cr. L. J. 18. 

12. In warrant case tried summarily a failure to examine accused does not vitiate the 
trial i{.accused is not prejudiced. 1926 0. 424=95 I. C. 932=27 Cr. L. J. 852. 

13. Order of acquittal was set aside on the ground that the trial had been vitiated by 
failure to complywith the provisions of S. 342. 51 C. 924= 1924 C. 975=26 Cr 
L. ]. 15. 4 R. 361=93 I. C. 484=1927 R. 19 = 27 Cr. L. J. 1364. 

14. If the accused is not further examined, after the further cross-examination of wit- 
nesses, the trial is not vitiated. 1925 N. 147=81 1. C. 976, 1923 M. 609, 3 R. 139. 
Conf. 1923 C. 1C4, 1924 C. 975, 92 I. C. 752. 

15. If after the examination of the accused, further witnesses for the prosecution are 
examined, the omission to further examine the accused vitiates the trial. 1928 B. 
140=109 I. C. 359 = 29 Cr. U J. 535, 108 I. C. 381 (L.), 1926 L. 551, 1925 P. 3+2, 
1926 L. 683, 50 C. 34, 1926 L. 667, L. 564, 1926 L. 51 = 89 I. C. 458=26 P. L. R. 
533,49 C. 1Q75, 130 I. C. 845 (1). 

16. Non-compliance with the provisions of S. 342 makes the proceedings subsequent to 
the illegahtj*, illegal. It will not result in acquittal but will necessitate a remand to 
correct the error. 1926 N 348=93 1. C. 699, 1928 N. 162, 1934 L. 631. 

17. Failure to examine accused under S. 342 in warrant case tried summarily does not 
vitiate the trial, if prejudice is not caused. 1926 0. 424 = 27 Cr. L. J. 852. 

18. After the examination of accused, investigating officer was examined, the accused 
should be further examined. 1932 S. 165, 1927 L. 916. 

19. H crown witness is examined after defence evidence is over, failure fo examine 
accused again does not vitiate conviction if no prejudice is caused. 1934 S. 67=35 
Cr. L. ], 1175, 1929 S. 5 Expl. 

20. Statement should be of accused and not hts Advocate although his appearance is 
exempted under S. 205. 1934 A. 693 {2)=35 Cr. L. J. 789, Coni, 1934 B. 2u. 

1926 D. 218. 1927 R. 75. 

21. If after close of examination, evidence against accused is given and he is not 
examined, the trial is illegal from that stage. 1934 L, 631, 1928 L. 230, 15 L. 60 
= 1934 L. 96, 7 L. 56+-* 1926 L. 551 and 1928 L. 382 Rel. on. 1933 L. 1002, 1930 

L. 153 (2) 1928 N. 162 and 1926 P. 29, 1925 S. 127, 1924 P. 374, 1925 N. 433. 

22. If evidence ag.ainst accused is entirely circumstantial, important circumst.'inccs, 
which if unexplained would lead to conviction should be specifically pointed out to 
accused and explanation elicited, otherwise conviction cannot be sustained. 1936 

M. 628-629, 1936 715, 1933 P, C. 124, 1925 P. 91. 

Deceased was last seen with accused selling ornaments on deceased’s person 
day. If accused is not examined on this point, conviction is bad. 1936 M. 629 
= 59 M. 631 (k) 1933 P. C. 124 foil. 

24. S. 342 does not appl)' if no evidence has been given hy prosecution. 15 A. 345, 5 
C. \Y. S. 684. 6 L. 183. 59 M. 770, 22 Cr. L. j. 146, or when no evidence implicat- 
ing the accused h.xs been given. 4 L. 55=1923 L. 225, 1929 N. 550—31 Cr. 
LJ. 15. 

25. In a petty or tcchn 1 c. 1 l case, case should not he reminded for complying with 
the provisions of S. 342. 52 C 522, 1934 L. 648. 1934 L. 415. 1925 C. 980, 1935 
L. 1002. 1935 N 192. 

Z'f. If further evidence is l.ikcn after the examination of accused, it should be rejected. 

1927 L. 916. 

20. Privilege — Defamation during— or contempt of Court. 

1. If the accused gave a defamatory answer to a question pm by the Court and na» 
rtlcvanl to the nviUcr in issue, Held, that S. 542(21 .applied and he was not '* 
for defamation. 1927 .\. 707 = 50 169. 36 M. 216 and 1921 C. f Uef., 19-6 

A. C'? P«t.; \ny, p. m Diss. from. 

L Iw an accused pers-in under 5.542 or contained ^ 

•> n’trn M tterr e-.t are rot al-solutely protected for bein^ if-e subject ch'Xrgc 

. 1., U. 141=93 1. C. 151, 45 C. 38^-. 
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lixafuination of (tcciisc.l—fconld.) 

3. A «;{itcmrnt nlix*!! .'\nioiint« to crtnlcmpt -if Court will render the acetK^d liable to 
punishment. II. 073 = 19-3 II. 261 “ 23 Cr»C.J.325. 

21. Procecdinj{s after irreguKarlly. 

Ivvidcnce taken after examtnatinn of the,aceiM;.f without further explanation from him 
cannot l>e taken into account. 1927 L. 9l6=sl06 1. C. 317 = 29 Cr. L. J. 1 1. 

22. Public Prosecutor or Prosecutor eonducinff— * 

1. Where a Magistrate does not iltscharjje the statutory 'function under S. 342 in a 

jvtdicial manner and acts as the mouthpiece of the PuWtc Prosecutor in conducting 
the examination of the accused, it IS .n pool ground for transfer of the case. 1930 
L. 166=123 I. C. 570=31 Cr. L. J. 560, 10 M. 12J. 

2. Court and not the prosecution must put questions, only in exceptional circumstances, 

Magistrare should accept suggestions from prosecution as to questions to be put. 
1934 N. 213 = 151 I. C. 778. 1933 N. 269. 

23. Record of — . S. 364, Cr. P. C. 

1. Omission to comply with the pronsions of S. 364, Cr. P. C., vitiates the trial. 1926 
C. 430=87 I. C. 920 = 26 Cr. L. J. 1032=29 C. W. N. 939. 

2. A reconl of the examination of accused made under S. 364. is obligatory. 52 C. 446 

= 1925 C. 821=88 !. C. 860 = 25 Cr. C. J. 1244. 

3. Of an examination of the accused under S. 342 there was no record except that 
"the accused dc'lined to make a statement in this Court and on being asked whether 
they would .adduce anv evidence they replied in the negative.” Held, that the 
provisions of S. 364 were violated and the trial should beheld afresh, 52 C. 403 
= 1925 C. 575 = 86 1. C. 345=26 Cr. L. }. 761=41 C. U J. 50. 

4. Undar S. 342, all the questions and .answers shall be reduced into oriling and shall 
be read over to accused. Ifbedoesnat underst.and the language of the Court, it 
shall be interpreted to him. 1921 P. 109=61 I. C. 705 = 22 Cr. L. J. 417. 

5. The wiiole statement of .an accused charged with murder should be taken down. 

He should be allowed some latitude. 139 1. C. 228. 

6. Where there has been no enquiry, the accused cannot be questioned. A Magistrate 
before whom an accused uas produced asked him "Did you on 27th August commit 
murder of S. witli a hatchet.” Held, that the confessional st.atement is illegal, ns 
there were no facts before the Magistrate nor any evidence to formulate such ques- 
tions. 1930 U. 454=123 I. C. 540=31 Cr. L. J 533. 

7. It 18 obligatory on the Magistrate to read over or sliow the statement to the accused, 
otherwise the statement is inadmissible. 1923 P. 13 = 24 Cr. L. J. 497. 

Under S. 364 the .accused is entitled to exphain or add to his statement when read 
over or shown to him. 10 L. 223 = 1929 L. 382=29 Cr. L. J. 769=110 I. C. 801. 
9. Statements of accused or witnesses are governed by S. 164, Cr. P. C. 45 M. 230 
= 1922 M. 40 = 23 Cr. L. J. 680 = 69 I. C. 264, 

. S. 364 only lays down that every question asked and answer given must be recorded 
in full, but It does not compel a Magistrate proceeding under S. 164 to put a 
series of questions and record answer. The confessing person should be allowed to 
narrate his story as a xvhole without interference. 137 I. C. 95 = 1932 L. 180 = 33 
P. L. R. 16=33 Cr. L.J. 414. 

11. The accused in reply to the Committing Magistrate said "l have nothing to state 
here. I have fired two shots^at His Excellency...! do not think that this would be 
taken down in my statement.” Held, that the whole statement was rightly record- 
ed. 1932 B. 279=34 Bom. L. R. 571=138 I. C. 503 = 33 Cr. L.J. 613. 

2. Irrelevant answers may be refused by judge. 1933 A. 690. 

13. Every piece of 'incriminating evidence must be brought to the notice of accused. 
Practice of taking written statements must be condemned. 1936 O. 405. 

24, Refusal to answer question. See Public Servant — 42. 

1. Accused IS entitled to refuse to answer questions put to him. 1931 L. '178 
4 P. 231. 
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Bxaminatton of accused — (cojiirf.) 

1928 L. 382-^112 I. C. 850== 30 Cr. L. J. 28. 

12. In warrant case tried summarily a failure to examine accused does not vitiate the 
trial \{.accused is not prejudiced. 1926 O. 421=95 I. C. 932=27 Cr. L. J. 852. 

13. Order of acquittal was set aside on the ground that the trial had been vitiated by 
failure to comply with the provisions of S. 342. 51 C. 924= 1924 C. 975=26 Cr. 
L. J. 15, 4 R. 361=93 I. C. .484=1927 R. 19 = 27 Cr. L. J. 1364. 

14. If the accused is not further examined, after the further cross-examination of wit- 
nesses, the trial is not vitiated. 1925 N. 147=81 I. C. 976, 1923 M. 609, 3 R. 139. 
Conf. 1923 C. 1C4, 1924 C. 975, 92 I. C. 752. 

15. If after the examination of the accused, further witnesses for the prosecution are 
examined, the omission to further examine the accused vitiates the trial. 1928 B. 
140=109 I. C. 359=29 Cr. L. J. 535, 108 I. C. 381 (L.), 1926 L. 551, 1925 P. 342, 
1926 L. 683, 50 C 34, 1926 L. 667, L. 564, 1926 L. 51 = 89 I. C. 458=26 P. L. R. 
533, 49 C. 1075, 130 1. C. 845 (l). 

16. Non-compliance with the provisions of S. 342 mahes the proceedings subsequent to 
the illegality, illegal. It will not result in acquittal but will necessitate a remand to 
correct the error. 1926 N. 348=93 I. C. 699, 1928 N. 162, 1934 L. 631. 

17. Failure to examine accused under S. 342 m warrant case tried summarily does not 
vitiate the trial, if prejudice is not caused. 1926 O, 424 = 27 Cr, L. J. 852. 

18. After the examination of accused, investigating officer was examined, the accused 
should be further examined. 1932 S. 165, 1927 L. 916. 

19. If crown witness is examined after defence evidence is over, failure to examine 
accused again does not vitiate conviction if no prejudice is caused. 1934 S. 67=35 
Cr. L. J. 1175, 1929 S. 5 Expl. 

20. Statement should be of accused and not his Advocate altliough his appearance is 
exempted under S. 205. 1934 A. 693 (2)=35 Cr. L. J. 789, Cotif, 1934 B. 212, 

1926 B. 218, 1927 R. 73. 

21. If after close of examination, evidence against .accused is given and he is not 
examined, the tfi.il is illegal from th.at stage. 1934 L. 631, 1928 L. 230, IS L. 60 
= 1934 L. 96, 7 L. *64 = 1925 L. 551 and 1928 L. 382 Rel, on. 1933 L. 1002, 1930 
L. 153 (2) 1928 N. 162 and 1926 P. 29, 1925 S. 127, 1924 P. 374, 1925 N. 433. 

22. H evidence .against accused is entirely circumstantial, important circumstances, 
which if unexplained would lead to conviction should be j.pectfically pointed out to 
accused and explanation elicited, otherwise conviction cannot be sustained. 1936 
^1. 628-629, 1936 M. 715, 1933 P. C. 124, 1923 P. 91. 

Ueccased was last seen with accused selling ornaments on deceased’s person 
d.ay. If accused is not examined On this paint, conviction is bvxd. 1936 M. 629 
= 59 M. 631 («) 1933 P. C. 124 foil. 

24. S. 342 docs not apply if no evidence has been given by prosecution. 13 A. 345, 3 
C. \V. N. 6S4, 6 L. IS3, 39 M. 770. 22 Cr. L. J. U6, or when no evidence implic.at- 
ing the accused has been given. 4 L. 55=1923 L.. 225, 1929 N. 350 = 31 Cr. 
UM5. 

25. In a petty or technic.al c.ise, case should not he re.-mnded /or complying with 
the provisions of S. 342. 52 C. 522, 1934 L. 618, 1934 L. 415. 1925 C. 930, 1933 
L. 1002. 1933 N 192. 

26. U further evidence is t.iken .after the examination of accused, tt should be rejected. 

1927 L. 916. 

20. Privilege— Defamation during— 'or contempt of Court, 

1. If the accused gave a defamatory answer to a question put by the Court and was 
relerant to the matter m issue, lleM, that S. 342(21 .applied and he w’as not 
.nidi for defamation. 1927 707=50 A. 169. 36 M. 216 and 192J C. J Kef., 1926 

Z'-'t I>tst.; 19’., I5. Hi Di's. from, 

L. ttrt'-aot ‘tateive-.ts made by an accused person utulef S. 342 or containetf in x 
t.’im ’ll \trp-.ent are rot a!<sa!utety protected for t>etns tfie sohjeef nf a charge o 

.J'U* r.. jfyJo IJ. 141~93 1. C. 151. 4ji C. 383. 
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lirflminiitiott of iTccu^r'i'—fcontii.) 

3. t\h>rb trt cf»nt«STOpt nf Court will rcn^Ur tlic Tvrrvi'^fi! liaWc to 

runiMiinrnl. 4G ]). <?7i^ \9Z2 U. 2f,i --=2i Cr.C.J.325. 

21. Proceedings after irregularity. 

ICvidcnce taken .iftcr cratnimtion of the aceus 2.1 witliont further explanation from him 
cannot !«* taken into account, 1927 1—916=106 I. C. 347=29 Cr. I«. J. Jl. 

22. Public Prosecutor or Prosecutor conducing — 

1. Where a Magistrate docs not clischarpe the statutory 'function under S. 342 in a 
judicial manner and acts as the mouthpiece of the PuMic Prosecutor in condnetinp 
the examination of the accused, it is a pood proiind for transfer of the case. 1930 
I- 166^=123 1. C. 570 = 31 Cr. L. J. 560, 10 M. 121. 

2. Court and not the prosecution must put questions, only in exceptional circumstances. 
Mapistrare should accept suppestions from prosecution as to questions to be put. 
1934 N. 213 = 151 1. C. 778, 1933 N’. 269. 

23. Record of— S. 364, Cr. P. C. 

1. Omission to comply « ith the prorisions of S. 364, Cr. P. C., vitiates the trial. 1926 
C. 430=87 r. C. 920 = 26 Cr. L. J. 1032 = 29 C. W. N. 939. 

2. A record of the exanimalioa of accused made under S. 364 is oblipatory. 52 C. 446 

= 1025 C. 821=88 I. C. 860=26 Cr. C. J. 1244. 

3. Of an examination of the accused under S- 342 there was no record except that 
“the .accuseil dc-lmed (o make a statement m this Court and on beinp asked whether 
thev avould adduce anv evidence they replied in the nepatire.” Held, that the 
provisions of S. 364 were violated and the trial should he held afresh. 52 C. 403 
= 1923 C. 575 = 86 1. C. 345 =26 Cr. L. J. 761 =41 C. L. J. 50. 

4. Undar S. 342, all (he questions and answers shall be reduced into wntinp and shall 
be read over to accused. If he does nit understand the lanpuagc of the Court, it 
shall be interpreted to him. 1921 P. 109=61 I. C. 705 = 22 Cr. L. J. +17. 

5. The whole statement of an accused charped with murder should be taken down. 

He should be allowed some latitude. 139 I. C. 228. 

6. Where there has been no enquiry, the accused cannot be questioned. A Magistrate 
before whom an accused was produced asked him "Did you on 27th August commit 
murder of S. with a hatchet." Held, that the confessional statement is illegal, as 
there ttcre no facts before the Magistrate nor any evidence to formulate such ques- 
tions. 1930 L. 454 = 123 I. C. 540=31 Cr. L J. 533. 

7. It is obligatory on the Magistrate to read over or show the statement to the accused, 
otherwise the statement is inadmissible 1923 P. 13=24 Cr. L. J. 497. 

Under S. 364 the accused IS entitled to explain or add to his statement when read 
over or shown to him. 10 L. 223=1929 L, 382=29 Cr. L. J. 769=110 I, C. 801. 

9. Statements of accused or witnesses are governed by S. 164, Cr. P. C. 45 M. 230 
= 1922 M. 40=23 Cr. L. J. 680=69 I. C. 264. 

. S. 364 only lays down that every question asked and answer given must be recorded 
in full, but it does not compel a Magistrate proceeding under S. 164 to put a 
series of questions and record answer. The confessing person should be allowed to 
narrate his story as a whole without interference, 137 I. C. 95 = 1932 L. 180=33 
P. L. R. 16=33 Cr. L. J. 414. 

11. The accused in reply to the Committing Magistrate said "l have nothing to state 
here. I have fired two shots ^at His Excellency...! do not think that this would be 
taken down in my statement.” Held, that the whole statement was rightly record- 
ed. 1932 B. 279 = 34 Bom. L. R. 571 = 138 L C. 503 = 33 Cr. L. J. 613. 

2. Irrelevant answers may be refused by judge. 1933 A. 690. 

13. Every pie:e of 'incriminating evidence must be brought to the notice of accused. 
Practice of taking written statements must be condemned. 1936 0. 405. 

24. Refusal to answer question. See Public Servant — 42. 

1. Accused is entitled to refuse to answer questions put to him. 1931 L '178 

a T> 0X1 * ’ 
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Exannsinfiou of (tcaiscd — (cofitd.) 

2. A counsel may legally advise the aceussd not to answer questions. 3Cr. L. J. 
134 (135). 

3. Where accu‘;ed declines to answer qaesUons pal It him, the fact should be noted on 
the record. (1871) 15 W. R. Cr. 16. 

4. Tliere is great risk in refusing to answer questions, as the Court and Jury may 
draw inference against the accused. 16 Cr. L. j 721, 1931 L. 178=32 Cr. L. J. 
684, 19 Cr. L. J. 189, 20 Cr. L. J. 465, 1924 L. 257. 

5. Refusal to answer questions is not punishable. 1 Bom. L. R. 435. 

6. The fact that accused declines to make a statement does not mean that he would 
not like to answer specific questions. 57 C. 1074== 1930 C. 209. 

25. Refusal to sign statement—Sec Public Servant—43. 

Refusual to sign statement is punishable under S. ISO. 1935 A. 652. 

26. Retrial. 

1. The appellate Court IS bound to order retrial from the pTint the illegality w.t=' 
committed. 1 P. R, 1918, 1926 L. 551, 1925 C. 692, 15 L. 60. 

2. Where accused’s statement w.as taken liefore many of the prosecution witnessis were 
C’cammed but no statement was recorded afterwards, the trial should be held afresh 
1925 C. 574 = 75 I. C 367 = 28 C. W. N. 118=24 Cr. L. J. 943. 

3. If the provisions of S. 342 are not complied with, the conviction should be sjt aside 
and case s'* mild be remitted for disposal according to law. 45 C.672, 1921 C. 605. 
= 77 I. C. 98^. 1922 P. 158. 

27. Revision. 

1. The Court of Revision is not bound to interfere if the accused is not prejudiced by 
the illegnlity. 1928 U 230, 1926 L. 553, 1932 O. 113, 1921 P. 374. 

2. When the provisions of S. 342 are not complied with, the High Court will interfere 
in revision, whether or not the accused IS prejudiced. 50 C. 223 (227)=1923 C. 
196 = 24 Cr. L. J. 198, 1923 P. 342=36 I. C. 156, 1924 K. 51=31 I. C. 201, 

28- Second time on De novo trial. 

1. If no new matter is introduced in evidence in first tna), omission to examine accus- 
ed for second time at such trial does not vitiate trial. 1935 M. 22 (1)=58 .M. 427 
«153 I. C. 297=36 Cr. L. J. 307. 

2. .\ccused should be examined second time on de novo trial. 1927 L. 72\ 

29. Sessions Court. 

1. The Sessions judge, in cases tried by jury must c.arefuUy examine the accused in 
his own Court. 1926 0. 57 = 26 Cr. L. J. 1576, 1927 R. 19. 1920 P. 47l. 

2 Accused c.annot file written statement in Sesions Court. 1935 C. 687 = 29 C 
N, 1309. 

30. Statement of co-accused. See Confession by co-accused. 

1. Statement of co-accused, though can be used as link In the chain cannot form ba'iis 
of conviction. 1934 Pesh. 11 = 35 Cr. L. J. 719. 

2. Statement cannot be used against co-accused unless provisions of S. 30, Rridence 

Act. arc satisfied. 54 D. 531, 1931 N. 169 = 32 Cr. L. J. 1222. 

3. Where each accused was ex.amined m the absence of the other and convicted 
chief!> on the statement of co-accused, conviction was set aside. 7 C. 65- 

31. Summarj* trial. S. 263, Cr. P. C, 

1 . There »s nothing in the Code which requires that the full st.atcmcnt of the ewamins- 
tim of accu*ed should be put on the record. 1927 O. 42 = 99 I. C. 103 '=24 Cr. j- 
j. 7h. Sie 1926 S. 1 = 90 l.C. 434=34 Cr. L, J. 1554. 

2. TheVxaminatioa of accused cn summaej* trial is imperatire. 41 C. 743, 3 I*, f- T- 
3*r, 15 L *A 1935 A. 217, 1923 A. 222. 1931 1.. 153. 

?. I vi-r.-.vi^rj n-ed cot detailed one. 6 P. 504 = 1927 V. 1022 V. 5- 
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nwii’iifUittOii rf lU'Cii^ct — 

•<. f 1 '' < niiiph mill th^ provi'inti*; of S 312. Cr. 1’. C., In .i «!iimm^ry trial is 

fatal. S. 1^2^) Cr. I-. J. 1554, 54 C. 2^6, 15 L. 60. 

5. r.ainiin.almn of a‘'cii«r,l in a «umninry Iri.al is csscntual, t}ioni;li it need not he t.nken 
aMth .all fnrnnlitics of S. 364. Merc st.iteiiient of prisoner's pleawitlioutrecord- 
tnr »t in the form IS nnl eomphance r.'ith this ohlication. 1035 S. 193 “ 1926 S. 1 
“ 26 Cr. L. J. 1554 and 9 C. \V. X. 76 (notes) Ud. on. 

32. Summons case. See — 4. 

1. S. 342 .applies to summons rasp. 54 C. 236, 1926 A. 3S5‘=93 I. C. 69, 1926 L. 
667«=96 I. C. 556, in.?5 C. 450. 1926 S. 231^93 f. C. 186, 1926 S. 1=90 I. C. 434, 
55 I. C, 943. 46 11. 441, 1921 H. 370 = 64 I. C. 501, 61 I. C. 715, 45 B. 672 Conf. 
1927 L. 263=101 I. C. C0S = 23 Cr. U J. 408. 

2. If snmnions ra«e is herfun as w.arrant c.ase, omission to examine .accused after further 
evidence after cliarpe is fatal. 1933 N. 192=34 Cr. L. J. 340, 

33. Time for—. 

1. Accused cannot he examined before anv evidence is recorded, because there is 
notliinp ^^hICh he can h' asked to explain at that stage. 9 M. 224, 1883 A. 
W. N. 23'J. 6 I.. 133 = 1025 L.43>=26Cr. L. J. 1238. 

2. Where accused i\as examine 1 after two prosecution witnesses and then another pro* 
s-cution ^ itne‘S was examine I 1 IcM. that the omission to further examine the 
accused IS fatal. 40 C. 1075 = 1923 C 164 = 24 Cr J. 3. 

3. .\cc«sed should lie examined after the cross-exammatioa of the prosecution wit* 
nesses, even xvhere the cross-examination is adjourned at the request of the 
accused. 1924 P. 376=72 I. C. 891 = 24 Cr. L. J. 475. 

4. The Magistrate heian to question the accused before the close of prosecution evi* 
dence. with regard to his confession made hx him under S. 164, Cr. P. C. Held, 
that the stage at which confession should haxe been considered was when the pro- 
secution case was closed. 1922 A. 266 = 73 I. C. 497 = 24 Cr. L. J. 609. 

5. The examination of the accused must take place at the close of the prosecution 
ease and before tlie accused have entered upon their defence. 51 C. 933, 50 B. 42, 
101 I. C 449, 1930 n. 241, 50 C. 939, 52 C 522, 50 C 518, 50 C. 223, 1926 C. 
537, 29 Cr L. J 382, 1 P R 1918 Cr.. 1922 L. 45. 1925 L 28*. 7 L. 564, 1926 
L. 634. 1931 U 153 = 32 Cr. L J. 703, 1931 M. 241, 1924 N. 301, 1934 O. 
457, 1934 P. 330 

6. An omission to examine the accused at the stage indicated by S. 342 is an irregular- 
itv covered hv S. 537, Cr. P C 1927 C. 330=100 I. C. 827 = 45 C. L. J. 591, 49 A 
551 Cout. 1928 n. 140. 1926 C. 57. 

7. Where the .accused was ex.amined before charge but after charge, when the case 
was posted for further cross-examination, the .acensed oaly put in list of defence 
witnesses Held, the provisions of S. 342, were not complied with. 1929 Bom. 447 
= 122 I. C. 424 = 31 Cr. L. J. 402=31 Bom. L. R. 1134. 

8. The accused need not be examined after the case is adjourned for further cross- 
examination. 56 C. 1157=1930 C. 219=122 I. C, 291. 

9. According to practice m the Punjab, if no fresh witnesses are to be taken, the 
accused need not he examined again after further cross examination. 1929 L. 371 
= 30 Cr. L. J. 625, 1924 L. 84, 1926 L 154 and 1923 M. 609 Foil. 1926 
L. 551 Dist. 

10. A confessional statement of accused before the examination of witnesses is inad- 
missible m evidence. 1930 L 454 = 123 1. C 540 = 31 Cr. L. J. 533. 

34. Undefended accused. 

If the accused is undefended, the Court may point out to him the elements of the evi- 
dence adduced against him which demand explanation but should not examine him 
at length when defended by Pleader. 1923 M. 694=25 Cr. L. J. 7. 

35, Use and value of statement. 

1. Statement cannot be used to supplement prosecution evidence, if there is no evidence 
on the point. 51 A. 313 = 1929 A. 1=30 Cr. L.J. 101 = 113 I. C. 213. 
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Examination of accused — (concld,) 


5. Burden of nrovinR exceptions is on accused, which may be discharged by the circum- 
stances and hts statement. 1927 A. 119, 1929 S.90, 1933 R. 142, 6 L. 171. 

6. Where the answers piren satisfactorily explain the prosecution evidence, there can 
be no conviction. The cffttre statement should he considered. Court cannot select 
passapesto corroborate prosecution evidence. 51 A. 313=* 1929 A. 1, 1933 A. 401 
= 34Cr. L. J. 765, 21 C. 955,39 C. 855, 12 Cr. L. J. 142. 33 Cr. L. J. 570* 
138 I. C. 217. 

7. Statement can be used for or against accused. 1921 P.122. 

8. It cannot be used against any person other than the one who made it. 21 C. 955, 
13 P. R. 1878, 27 P. R. 1869, 2 N. W. P, II. C. R. 336. 

' 9, Accused can make admission of fact at his trial which may relieve the prosecution 

from bringing evidence to prove such admitted facts. 4 Cr. L. J. 471. 

10. Judge cannot t.ake into consideration circumstances appearing in the evidence, if 
he did not call attention of accused to explain them. 34 Cr. L. J. 411 » 142 I, C. 785, 

36. Who can examine— 

1. Only the Court conducting the trial or inquiry can examine the accused. Neither 
the complainant nor his counsel is authorized to put questions to the accused. 10 M. 
121. See 1934 N. 213, 1933 N. 269. 

2. If the Magistrate acts as the mouthpiece of the Public Prosecutor in conducting the 
examination of the accused, the procedure Is illegal and it is a good ground for 
transfer. 1930 L. I66« 123 I. C. 570=31 Cr. L. J. i6}. 

37, Written statement. S. 256 (2), Cr. P. C. 

. Though written statement can be put in and accepted by the Court, still it cannot 
be allowed to take the place of the ex.ammation of accused under S. 342. 42 C. 
957, 22 Cr. L. J. 276, 1922 P. 5=65 I. C. 546, 69 I. C. 377, 2 P. L. T. 455. 

2, Since the written statement is drawn up by the legal advisers or friends of the 
accused, and not by the accused themselves, the object of S. 342 is defeated. 50 C. 
518, 19 C. W. N. 1043, 16 Cr. L. J. 9 and cannot have the same value as coming 
direct from accused’s mouth. 16 Cr. L, J. 724. 

2, The promise to file written statement made at the time of the plea, does not e.xempt 
the Court from its duty of examining him under S. 342. 50 C. 518=1923 0.470, 
1921 P, 415=61 I. C. 794 = 22 Cr. L. J. 442. 

4. Where the acensed persons were not examined under S. 342, after the prosecution 
evidence but filed written statements at that stage and .also after the examination 
of defence witnesses. Held, that the accused not having been prejudiced, there 
was no miscarriage of justice and the High Court will not interfere in revision. 1 
P. 31=1922 P. 388=69 I. C. 383= 23 Cr, L. J. 703 = 4 P. L. T. 60. 

5. A Magistrate asked the accused whether he had to say anything besides the written 
statement. Held, that the procedure though not right is not illegal. 60 I. C. 676 
= 22 Cr. L. J. 276. 

6. The accused was asked whether he had to say anything more after the cross- 
examination and re-e.\amination of the prosecution witnesses and he also filed 
written statement. Held, that the written statement filed by the accused jvooW 
have reheved the Magistr.ate from asking him the oral question. 4 P, 485— 1925 
P. 414 = 86 1. C. 459. 1926 A. 358 = 93 1. C. 69, 120 I. C. 753. 

7. Where wrsiten st.atement is pnt in bj' the accused, the omission to examine him 
orally ts not illegahty. 50 IJ, 174= 1926 Bom. 231 = 93 I. C. 407. 


Tl,c answers e.yen hy .-leoKerl .lurtair hh c^nmin.ilinn mny be taken into consider,,. 
t.on .nt the trial anti proper m{rrence^ may be rlravyn lliercrrom and even in wb. 

Statement cannot he used to fill up gaps in prosecution. 26 C 49 27 !\f oia 

M. 449, 120 I. C.95=1929S.255,4 L.55, 36 M. 457. ’ 

In case of circumstantial evidence. Court should always take the explanation of 
accused into consideration. 49 B, 878. 
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S. The immunity confcrrc<l hy S. 342(2) does not extend to a written statement by the 
arcu^rd. 1926 A. 2S7*= 27 Cr. L. J. 253. 

9. The filing of written statement by the accused at the close of the trial is not 

tentamoiint to oral examination of the accused required by S. 342. 1931 M. 241. 

10. Accused cannot hie written statement in Sessions Court. 1935 C. 687, 1926 P, 566 

= 27 Cr. L. J. 1041. Coni. 1933 A. 690. 

11. Gaps in prosreulion can be filled up by written statement of accused. 1935 C. 687. 

12. Practice of t.alving written statements of accused is to l>e condemned. 1936 O. 405. 

13. S. 255 (2) proridcs for the filing of written statement by the .accused. 2 Weir 255 
(1900). 

14. Court is bamid to put the written statement on file. 1928 M. 1135, 55 A. 1040. 

15. Great weight should be attached to the written statement of accused, but does not 
preclude him from raising any other dtfcncc. 1928 A. 222= 30 Cr. L. J. 530, 12 
Cr. I.. J. 585, 1930 C, 442. 

16. Accused can file any documents, and Court must consider them although thej are not 
regularly proved. 1923 M. 1135=29 Cr. L. J. 1041. 

17. A legal praclitiQiicr IS not entitled to file written statement in proceedings under the 
Legal Practitioner’s Act or Letters Patent. 5 L. 271. 

EXAMINATION OF APPROVER. .Sec Pardon~2 A. 

EXAMINATION OF COMPLAINANT. Ss. 200. 244 . 252, Cr. P. C. 

1, An order dismissing the complaint without examining the complainant is illegal. 
48 n. 360 = 81 I. C. 608=25 Cr. L. J. 960. 13 D. 590, 30 C. 923, 1921 S. 84 = 66 
I. C, 179=23 Cr. L. }. 243, 23 C. W. N. 392. 9 C. W. N. 199. 

2. Merely cross examining the complainant or Ins witnesses m the preliminary enquiry 
is not sufficient. 30 C. 923. 

^ 3. When deposition m the shape of complaint is made orally or in writing .and is sworn 
' to, It IS sufficient compliance. 9 A. 666. 

4. The object of examination of complainant IS to see whether there is a i>ntiia facte 
case against the .accused. 11 P. R. 1911 Cr.= 12 Cr. L. J. 217. 

5. A Magistrate js bound to examine the complainant. )3 C. 334, 4 M, U, C. R. 262, 

6. Merc calling upon the complainant to attest tne complaint is not sufficient. 18 A. 221. 

7. If the complainant IS Pii/ifrt lady, slie may be examined by commission 

under S. 503, Cr. P, C, 42 C. 19. Sec 10 P. R. 1896 Cr. 1935 O. 6. 

8. A complaint which is not signed by the complainant cannot be accepted. 42 C. 19. 

9. The omission to examine the complainant on oath is a mere irregularity and does 
not invalidate the conviction m the absence of prejudice. 46 C. 807, 1 1 M. 443 
37 A. 628, 1929 P. 473 = 119 I. C. 413 = 30 Cr. L. J. 1056, 1929 C. 175 = 116 I. C 
722, 4 L. 359 = 1924 L. 258 = 76 I. C. 189, 1 R. 517 = 1924 R. 87 = 76 I. C. 865 
59 I. C. 41, 1922 M. 443, 9 A. 666, 1935 P 515, 41 A. 164. 11 P. R. 1911 Cr 
1924 M. 587, 52 M. 79, 1920 P. 700, 1933 A. 816, 1914 S. 19. 

10. The person prejudiced by the omission to ejamine the complainant IS the complain- 
ant and not the accused. 1924 Mad. 587=81 I. C, 218 = 25 Cr. L. J. 730. 

11. Disposing of a complaint for murder w’lthout examining the complainant or his wit* 
nesses is illegal. 23 C. W. N 392=49 1. C. 475. 

12. Dismissal of complaint witnout examining the complainant is not illegal when other 
material existed on winch Court could pass order and the Vakil for the complainant 
did not object to it. 35 M. 606. 

13. In summons case, the examination of the complainant is not absolutely necessarv 
55 I. C. 204 = 24 C. W. N. 199=21 Cr. L. J. 252, 

14. If the complainant declines to be examined in"a summons case, the order of acquittal 
passed without examining his witnesses is illegal 1927 N. 210=101 I. C. 895 = 

23 Cr, L, J, 511, 
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15. Trial without the examinatton of complainant on oath in a warrant case is nnf 
irregular. 1922 M. 126 - 65 I. C. S59—23 Cr. L. J. 203. 

16. The fact that a complainant is not examined on oath is not iilegahty but a mere 

irregularity. 52M. 79 = 192-1 M. 1235, 11 M. 443, 1924 M. 5S7 Ref. 

17. Failure to examine the complainant is an error of procedure and where it has caused 
no injury to applicant and no failure of jnstice under S. 537, ft is curable. I R. 517 
-1924 R. 87=76 I. C. 865=25 Cr- L. J. 273. 

18. Unless a complainant is examined on oath under S. 200, an inquiry and report under 
S. 202 cannot be called for, and if made, are without jurisdiction and cannot form 
the basis of further action. 20 Cr. L. J. 552, 27 C. 921, 4 C. W. N. 305. 

19. A complainant who was not examined, cannot be prosecuted in respect of his com* 
plaint, if It IS false, which was dismissed on a report called for under S. 202. 2 P. 

R. 1912 Cr., 27 C. 921. 4 Cr. L J. 170, 5 Cr. L. J. 13, 1930 M. 705. 

20. If the complainant has already been examined under S. 200, he need not be examined 
again. 136 I. C. 767= 1932 S. 58. 

21. No process can be issued against the accused unless and until the complainant is 
examined. 42 C. 19. 

22. S. 200 does not apply when the Magistrate takes cognizance of an offence under 

S. KO-1 (6) and (c), (1902) 2 Weir 241—246, 1 Cr. L. j. 193. 

23. Telegram is not a complaint and therefore examination and further proceedings 
without a complaint are illegal. 11 Cr. L. J. 351. 

24. Where there is no complaint, no examination or further proceeding is necessary. 

4 Cr. L. J. 170. 5 Cr. L. }. 13, U Cr. L. J. 351, 1930 M. 705. 

25. The object is, to ascertain facts constituting the offence, where they arc not given in 

the written complaint and to correct and elucidate doubtful points. 1921 C. 56J, 
1924 M. .323, 192o S. 194, 1922 M. 353, or to separate unfounded from substantial 
case. 37 M. 181, or to prevent the waste of time of Court. ]92'1 A. 664, 1925 
S. 328, ll P. H. Wll Cr. ; or to help the Magistrate to judge if there are sufficient 
grounds for proceedings with the case. 12 Cr. L. J. 385, 13 Cr. L. J. 704. 

26. Examination of complainant is necessary m case of second complaint. 28 C, 652, 

1930 R. 15t. 

27. Magistrate cannot refuse to receive a complaint .and to take action under S. 200. 

12 U. 161. 

23. Examination of complainant is imperatire. 18 A. 221, 37 628, 1924 A, 664, 1926 

B. 284. 13 C. 334, 2S C. 65i 30 C. 923, 27 C. 921. 42 C. 19, 46 C. 807, 18 Cr. L. 
j. 366-890, 1930 K. 226, 1926 S. 64, 1921 l\ 2)3. 1020 P. 670, 12 Cr. L. J. -163. 

U Cr. L. J. 535 (.31) 

29. Examination should not be in a perfunctory manner. 16 A. 221, 1933 H. 297, 

30 C. 923. 

30. Statement of complainant should Iw read over to comphunant tf it rs to he 
for a possible prosecution for perjury. 1926 N. 141. 

31. Complainant is entitled to demand that his examination should Iw takm licfore his 

compbint is disposed of. 29 C- 4l0. 4 C. H. 134. 

32. Where a comphmint refuses to answer irrelevant questions, c.c , about his motives or 

to force hmi to name the persat who hail written ttie compl.aint or helfjeiMnfn 
SI ilh legal advice, he cannot be punished either under S. 465, Cf. F. L. orS. 1^7. 

1. P. C. 13 II. £00. 

33. Where the co-ipUmt is dismi*?^-! wuhoat exanuR-alion or improper txirmrj.atjan.com- 

pliinant IS prtju i:eeil by fh** pr<K< Janr an.4 thsrm-fsal ivrll l-e aside. • 

4t3. 1^ A. 2J1. 13 fl. 599.4'; It. 3£0, 30 C,92?, 1919 V. 319—545. 

34. If the a-vuw.l ti cc^aricled. complaifant has noprlevar.'— . 1922 M. 443. 

35 It It- Vi,' tra'-ffM the ra«e r-l'-eS. 192. h* IS rat re.pj-rel to rttm.-effe 
tlCf U J 53S. lif'r 

3-- Is t:.* lAie ..5 I t-> ft,*! c cr Court eta-T.t.nl.'.-J of roni; 'viii’-a.xt 
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not nccessnrj’. 1933 P. 87, 51 A. 382, 49 M. 525 overruling 1925 M. (672, 1929 P. 
514, 1930 C. 222—665, 1930 N. 33. 

37. Complainant IS not a witness and therefore commission for hii examination cannot 
be issued under S. 503, Cr. P. C., although it may be parda nnshin lady or a ruler 
of Native State. 5 A. 92, 10 P. R 1896, 12 Cr. L. J. 585. 

38. S. 200 doss not authorise the Magistrate to administer an oath, but merely recog- 

nises his power to do so. 34 P. R. 1916. 

39. A statement not signed by complainant cannot be used against him under S. 193, 

I. P. C. 6 C. W. N. 840, 1926 N. HI. 

40. Failure of the Magistrate to sign the statement is only an irregularity curable under 
S. 537. 36 M. 275. 

41. If the complainant was examined before the complaint was transferred lie need not 
be examined again. 42 C. 19. 

EXAMINATION OF WITNESSES. Ss. 137-138. Evidence Act. 

1 . After close of case. 

1. Where after the close of the defence evidence the Court examined the Police Sub- 
Inspector as a witness. Held, that the omission to give accused an opportunity to 
rebut evidence w.as an illegality and was not cured under S. 537. 1925 L. 531='87 
I. C. 923 = 26 P. L. R. 312=26 Cr. L. J- 1035. 

2. When a party did not ask for opportunity for further arguments, when Magistrate 
has examined witness after arguments, he cannot take objection to the Nfagis- 

trate’s act m rerision. 1924 C. 930=81 I. C. 831 = 28 C. W. N. 783 = 25 Cr 
L. J. 1107. 

2. By Commission. See Commission. 

3. By Pleader in his chamber. See Witness— 44. 

4. By Police. S. 101, Cr. P. C. Sec Statement to Police. 

1. It is doubtful whether a statement to the Police by the witness under S. 161 that he 
knew nothing about the occurrence is not a statement within the meaning of S 161 
53 C. 980=1927 C. 257=100 I. C. 353=28 Cr. L. J. 273. 

2. Where a driver of a motor car, driving without license when asked for his name by 
the Superintendent of Police gave a wrong name. Held, that he was not holding 
an investigation and the question put to driver was not put under S. 161, Cr. P. C. 
so as to give him the benefit of S. 162, Cr. P. C. 7 P. 715 = 1929 P. 4 = 113 I c' 
587 = 30 Cr. L. J. 177=10 P. L. T. 244. 

3. The statements of witnesses should not be recorded in the special diary mentioned in 

S. 172. 33 C. 1023. 

4. It IS not necess.ary that the statements should be in the form of questions and 
answers. 15 A. 31, 7 P. R. 1896 Cr. 

5. The statement need not be signed by witnesses. It is not illegal to obtain the 
signature of witnesses. 15 A. II. 

6. A statement made by a witness in answer to a question put to him by a Police 
Officer under S. 161 is privileged and cannot be m.ade the foundation of a charcc of 
defamation. 16 M. 235, 28 C. 794. 

7. Under S. 161 a person is not bound to answer truly. Therefore a refusal to ans'^cr 
such questions is not punishable under S. 179, I. P. C. 23 M. 544, 27 P It 1903 
Cr., 6 S. L. R. 277, 7 C. 121 (F. B.) 

8. Answers to question' put by a Police Officer under S. 161, Cr. P. C., do not amount 
to preferring a false charge or instituting of criminal proceeding. II Cr L J 164 = 

6 M. L.T. 133=4 I C. 1061. 

9. Police Officer should not extract information by using force. Such evidence is use- 
less. 17 Cr. L. J. 351. 

10. It is not necfs'crx- to record any stateirent. Police Officer may'inake a record if he 
so wishes. 52 B. 832, 1924 0.'229. 
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11. Delay in recording statement of a witness makes it suspicions, IG Cr. L. J. 155. 

12. Any person supposed to be acquainted willi the facts and circumstances includes 
accused as well. 1932 M. 391. 


13. A person can be examined who is acquainted with facts of the case, 1885 
A. \V. N. 43. 

14. A person making false statement in answer to a question under S. I61 cannot be 
convicted under S, 193, I. P. C. 7 Cr. L. J. 3, 18 Cr. L. J. 93. See 1933 R. 119. 

5, CrosS'Cxaminntion of — Seo Cross-examination, 

6. During investigation by Magistrate. S. 164, Cr. P. C. See Confession (Recording of). 

1. Presumption of genuineness attaches to the statements recorded by Jfagistrate 
under Ss. 164 — 512, Cr. P. C. Magistrate need not be examined to corroborate them. 
1936 P. n=36 Cr. L. J. 235, 10 Cr. L. J. 24, 1917 P. 247, 1931 L. 59. 

2. Third class RIagistiate cannot record statement. 1930 L. 60. 

3. Magistrate acting under S. 164 need not have jurisdiction in the case, 1918 P. 179. 

4. A Magistrate IS not incompetent merely bec.iuse he directs Police investigation. 12 
Cr. L, J. 489, or Is going to hold preliminary inquiry afterwards. 37 C. 457, or has 
begun an inquiry into the guilt of a person. 1932 L. 103. 

5. If a third class Magistrate records the statement, it is not in the course of judicial 
proceeding ’ and false statement is not punishable under S. 193 though punishable 

, under S. 193 (2). 1 1 P. 702, 13 Cr. L. J. 709, 45 B. 834, 1932 L. 254. 

6. Though statement is' not m.ade on oath to a Magistrate, it is not inadmissible. 

1925 S. 289. 

7. Statements under S. 164 are public documents and Magistrate is bound to give 
copies thereof. 1932 A. 327, 1931 L. 59, 1929 L. 429, and to allow inspection of the 
same by the accused. 1932 A. 327, 1931 L. 59. 

8. A statement under S. 164 cannot be admitted as evidence against the accused. 1934 

C. 616, 1935 B. 26, 1935 P. 19, 1927 A. 705, 1930 S. 308, 1926 L. 122. 

9. A statement recorded at the time when there is no investigation viz., 

the investigation is not one under S. 164. 1955 O. 416, 36 Cr. L. J. 1007, 1927 • 
501, 1925 B. 529=49 B.642, 1930 L. 454, 1922 L. 189, 1928 L. 724. 

10. A statement recorded in an inquiry under'S. 202 is not within S. 164. 32 C. 1085. 

11. Where a statement of a witness has been transferred under S. 2S8, Cr. 

statement recorded under S. 164 .may be used to corroborate or contra i 
statement transferred under S. 288. 1934 C. 124. 


7. 

8 . 


For the defence. See Defence witnesses — 5 — 6. 


Fresh — if charge is altered. S. 231, Cr. P. C. 


1 . 


The accused has a right to recall prosecution witnesses although 
charge did not effect his evidence. 52 M. 346 = 1929 M. 200— 113 I. C. 

Cr. L. J. 223 = 1929 M. W. N. 838. 

If the Court adds or alters charge after the commencement of the trial, witl^tU 
allowing the accused to recall or re-examine the witnesses and the 
misled thereby, retrial was ordered by the High Court. 33 P. R. 1916 r. 

Where the CommittinB llafiistrale altered the charge trithout giving the 
opportunity of re examining the witnesses for the prosecution, the com 
bad. 1924 A. 665=81 I. C. 318=22 A. L. J. 239 = 25 Cr. L. J. 798. 

There is no duty cast on Magistrate to ask accused if he wished to recall 
after the alteration of charge, but the accused should ask for permission. 

=1930 A. 215=127 I. C. 587=32 Cr. L. J. 22=1930 A. L. J. 572. 

The Court is bound to recall witnesses after the alteration of charge. 6 P. 


1927 P. 398 = 104 I. C. 97 = 28 Cr. L.J. 769. 

6. If ch.nrge is amended, the accused is entitled to recall and * ^'ividence 

prosecution witnesses and not only those witnesses on the basis ot v 
the charge was amended. 1926 L. 60=26 Cr. L. J. 1497. 
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7. If the charge is altered by the Sessions Judge, he is bound to recall witnesses for 
examination or cross-examination. 33 I*. K. 1916 Cr. 

9. In absence of accused. 

1. If witnesses are not examined in the presence of accused, the conviction will be 
quashed. 2 N. W. P. H. C. R. 49. 

2. When examination of chief of witnesses was conductive in the absence of accused, 
but the prosecution case ^\as proved in cross-examination in the presence of accused, 
still the trial is nullity. 1935 O. 488, 1928 P. 143 Rel. on. 

10. Inducement or threat to witness by police. S. 163, Cr. P. C. 

As to what IS and what is not inducement or threat. See Confession (recording of). 

11. In local inquiry. S. 202, Cr. P. C. See Preliminary inquirj*. 

12. In summons case. S. 244, Cr. P. C. 

1. Conviction without examining all the witnesses of the complainant is illegal. 1929 
P. 406. 1921 0. 147, 20 M. 388. 14 Cr. L. J. 177. 

2. Magistrate is not entitled to acquit the accused on the consideration of complainant’s 
statement alone. 5 M. 160, 20 M. 388- 

3. An order of acquittal under S. 245 (1), without examining the witnesses of the com- 
plainant is wrong, where he himself declines to be examined. 1927 N. 210*= 101 
I. C. 895=28 Cr. L. J. 511, 55 I. C. 204. 

4. Court can only curtail the number of witnesses on the ground that the examination 
of those witnesses will delay and possibly defe.it the ends of justice. 1921 P. 308. 

5. Court has no discretion to refuse to compel attendance of witnesses on whom pro- 
cesses have been issued. 1933 P. 494, 30 C. 121. 

6. Magistrate is bound to e.xamioe all the witnesses of complainant. 54 A. 416. 

7. Even if complainant declines to be examined. Court must take the evidence of his 
witnesses before dismissing complaint. 1927 N. 210. 

8. Statement made by a defence witness called by co-accused cannot be treated as 
evidence against the accused. 12 L. 385. 

13. In a warrant case by Prosecution. S. 252, Cr. P. C. 

1. A Magistrate is bound to examine every one of the witnesses called by the complain- 
ant. 4 M. 329, 3 P, W. R. 1908 Cr., 14 Cr. L. J. 412. 

2. A Magistrate cannot refuse to examine any witnesses simply because their evidence 
will be a mere repetition of what has already been given by other witnesses 3 
C. 389. 2 A. 447. 

3. The witnesses must be examined orally. Where the witnesses common to three 
cases were first examined-m-cbief in only one case and their deposition was recorded 
by a type-writer m triplicate, one copy being made part of the record in each case. 
Held that the procedure with regard to other two c.ases w as illegal. 50 C. 223 = 1923 
C. 196 = 24 Cr. L. J. 198. 

4. If the Magistrate considers the charge to be groundless, he can discharge the accused 
without examining all the witnesses. 52 M. 987= 1929 M. 754 = 121 I. C. 619, 1926 
A. 461, 12 Cr. L. J. 105=1 M. W. N. 149=9 I. C. 606, 9 I. C. 940. 

5. Prosecution should not refuse to produce a truthful witness, merely because his 
evidence may be favourable to the defence. 16 A. 84, 28 B. 479. 

6. A Magistrate is bound to hear those witnesses whose list is sent up by the Police 
with the case ; but from the other lists produced by Police or any other person, the 
Magistrate shall summon only such witnesses as are hklely to be acquainted with the 
facts of the case. 15 Cr. L. J. 363, 49 M. 978. 

7. The evidence of a witness not recalled by the prosecution when required for cross- 
examination, cannot be used to sopport the charge. 3 P. W. R. 1911. 

8. The duty of seeing that all the evidence essential to the prosecution is before the 

Court, IS thrown by Cr. P. C. upon the Magistrate himself. He cannot acquit on 
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Execution of Decree 

EXECUTION OF DECREE. See S. 210, 1. P, C. 

EXECUTOR. See Breach of trust — 14. 

EXEMPTION FROM PERSONAL ATTENDANCE. S. 205, Cr. P, C. 

1 . Appearance by Pleader. 

service of summons the accused need not personally attend but may appear by 
Pleader. Such appearance is a ralid appearance and the Magistrate cannot pro* 
secute the accused under S. 174, I. P. C. for non-appearance. 27 C. 985. 

2 The Pleader appearing for the accused may perform all the acts which derolve on 
the accused in the course of trial. He can answer questions put under S. 342, 
Cr. P. C., and can plead or refuse to plead guilty. 6 S. L. R. 206. 4 R. 506=1927 

R. 73, 1934 B. 212, 50 B. 250=^1926 B. 218. 

3. If the Court dispenses with the personal appearance of the accused, it can act upon 
the plea given by his Pleader. 50 B. 250= 1926 B. 218= 27 Cr. L. J. 440. 

4. If personal appearance of accused j? dispensed with Magistrate is not bound to 
question him personally under S. 342. 1934 B. 212, 1926 B. 218, 1927 R. 73. 
Cofit. 1934 A. 693 (2) =35 Cr. L. J. 879. 

5. Bond cannot be taken from the Pleader. 5 B. H. C. R. 64. 

2. Applicability of S. 205, Cr, P, C. 

1. S, 205 applies only where a summons has been issued to the accused. It is illegal 
to dispense with personal appearance when warrants are issued in the first instance. 
36 P. R. 1917 Cr., 2 P. 793^1924 P. 46=24 Cr. L. J. 872. 

2. Personal attendance can be excused in cases where a summons is issued in the first 
instance to accused, irrespective of the fact whether 'he appears in answer to the 
summons or has to be brought in by a warrant of arrest subsequently. 1930 N. 61 
«121 I. C. 651*30 Cr. L. J. 234. 

3. If in a warrant case, the M.agistrate issues a summon^ to a tnntn tiashin lady/ he 
can dispense with her personal appearance. 21 C. 553, 20 P. W. R. 1903. 

4. If the complaint against three women under S. 494, I. P. C. is vague, the Magistrate 
should etcuse their personal appearance. 24 I. C. 947=* 15 Cr. L. J. 539. 

5. S, 205 should be freely utilized where the prosecution is to gratify malice. 1931 

S. 37= 131 I. C. 137 (1)=32 Cr. L. J. 665. 

3. Conviction in absence. 

1, Where an accused is absent throughout the proceedings and a co-.iccused was 
allowed to represent him, the conviction of tlie absent accused should be set aside, 
as the Magistrate can dispense with absence of the accused only where he is 
represented by Pleader. I92t K. 383=86 I. C. 669=26 Cr. L. J. 845, 106 1. C. 54a. 

2. Where a Court dispenses with the personal attendance of accused, under S. 205, it 

can coarict him on the ple;» given by his PJe.-ider. 50 II. 250 = 1926 B. 218. 

4. In A case under S. 110, Cr. P. C. Sw S. J 10, Cr. P. C. 

5. Inherent power of High Court for— . S. 56I-A. Cr. P. C. 

High Court can under its inherent powers, pass an order excusing the 

ance of the accused and permiltinir him to represent IiimseJf in Court i>y a i ca * 
1030 N.61-1JI I. C, 651 = 31 Cr. X.. j. 234. 14 Pom. L. U. 236, 1927 K. 

50 B. 250 and 17 C. W. N. 124S Rel. on. 


, Parda Nashtn Lady. 

1 fxtr.i.t Mvrshiii Udy cannot as of right claim exemptrsn from fverson.aJ .attendan-c 

m Coart. 6 92- 

Z. In eases the Magistrate si -juM use his di'rretion under 

diipe",s;rg with fKtrJ.t I.adv*s persona! atfendarce uatil 1 e j, ji 

c.Var »n-i prnr-f of an eommiJJe.l by her. 6 A. 59,5 I* • 

P- •/ Cr.. -’■> I’. W. It. Cr. 

i. laSfis.oei rises als.1 *!.e h»s ju*rr to 3pp*-ar In a la 

r- !! 5/ stfi'e * Cr~;r» s'li the Ces* 'r* Coxift. 17 C. V/- S. 3-1*. 
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Exempitou/ioiit fcr^ottnl allctiditncc — {concJii.) 

4. Wlicr^* n MaKi'^trato has rcfuwl lo excuse the person'll attendance of a Parda 
uashin ladv, High Court i\ill interfere in a proper ca<«c. 1927 A. 149=28 Cr. 
L. J. 94. 

5. A Magistrate issuing suminoni insle.ad of a warrant by inadvertence has poa’er to 

make an order under S. _05. 21 1. C. 476=14 Cr. L. J. C04. 

f). The mere impression of the Magistrate that accused is not patda tiasJiiti is not 
sufficient to refuse her the benelit of S. 205, Cr. T. C., which siiould be freely 
esercised m Smd, II Cr. I^. J. 157=1927 A. 149. 

7. ' A Criminal Court should not compel the attcnd.-incc of a parda uashiu a-oman 
unless and until tlic rase has re.achcd tlic stage wlicre her presence is clearly 
required. 5 I*. \V. It. 1909 Cr. 

7. Recording reasons for. 

The Magistrate must note on the record that permission under S, 205 has been given 
and should not leave the point lo mere noting on Hie aiiplication. 50 H. 250= 1926 
Dorn. 218 = 27 Cr. L. J. 440 = 93 I. C. 232. 

8. Revocation of concession. 

1. The concession should not be revoked merely on the ground that the Pleader attacks 
the jurisdiction of tlic Court or wants the case lo be tried by some other Magistrate. 
75 I. C. 150=24 Cr. L. J. 902=38 C. I- J 9. 

2. When the attendance of the accused has been excused, lus personal appe.arance 
should not be insisted upon in order to make statement under > 342, Cr. P. C. 4 
R, 506=1927 R. 73 = 99 \. C. 1026=2$ Cr. L. J. 235. 

3. Order for attendance of evempied accused for giving eaplanation under S. 342 is 
legal. 1934 A. 693 f2)=35 Cr. L. J. 879. 

4. Attendance for hearing judgment of fine only is not required. 45 M. 359. 

9. Trial in absence of accused S. 540-A. Sec .-Xbsence of accused— -4. 

10. When is refusal to exempt a ground of transfer. See Transfer (Grounds of) — 77, 
EXEMPTION FROM WHIPPING. See Whipping— 2. 

EXHIBIT. 

If articles of same kind are seized on search, Exhibit numbers should be given to 
articles identified by ^iitnesses. 1934 F. 80=35 Cr. L. J, 994. 

EXHIBITION. 

Entry into Exhibition Tiuhout ticket is not an offence under S. 415 or S. 447, I. P. C. 
6 Bom. H. C. R. 6. 

EXHUMATION. S. 176 (2l. Cr. P. C. 

1. There is practically no limit of time to the utility of an exhumation, for so long as 
the bones remain, these may in many cases afford valuable evidence, b}’ which the 
innocence of suspected persons may be proved or the exhumation may prove murder 
by arsenic or other mineral poison. Lyon s Med, Jur. 190i, pp, 90-91. 

2. In exhuming a body, it is desirable that a medical officer be present from the 
commencement, also any relative or acquaintance of the deceased person who can 
identify the corpse ; and if buried m coffin, the carpenter who made the coffin should 
he present.. Some earth below and above the body should be taken and preserved 
in cases of suspected poisoning for anal3Sis. Lyons Med. Jvr. 1904, U, 90, 

EXORCISING EVIL SPIRIT. See Culpable homicide — ]0 

EXPENSES OF WITNESSES. S. 544, Cr. P. C. 

1. Called for further cross-examination under S. 256, Cr. P. C. 

1. S. 256, Cr. P. C., gives the accused absolute right to recall witnesses for prosecution 
at the expense of the prosecution. It is not open to the .Magistrate to order the 
accused to pay for recalling those witnesses. 1920 L. 466, 12 P. R. 1937 Cr. 

2. Expenses incurred on recalling witnesses after charge should be paid by the Govern- 
ment. The Magistrate cannot demand from the complainant expenses to be incurr- 
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Bxfienus of Wilnet^fn-^icnnfil.) 


ctt by liH I,. 175, !*•/» i,. "!<>•%, 


2. 


3. 


4. 


If the pfn^Lp,:jMni5i ». aU.ihjipJv pfivMr m** <,*. P>f of it«inc iM,f« 

mark), mid Ihr nlfrucr r. MihU- ih-' r^upUmnl tu\y |v" to nay the 

cxpenr.M of ihc hi K(;.4lh -r>Zl N. I U " -S Cr. I, j. 912, 


A Ma^ittlratP ha«? no paRrt to ji'k Uip n'-rn?**,! jo •{'•p-.-.if rtjvnn'-a r>{ wjtn'ssfs 
called nmirr S. 259 5 f\ tin* ' I*. 211 -*-27 Cr. L. 1.499, Jv:-! s ilV«2j 

Cf. L, j. 912, 4 C. \V. N, J5I. l9j) f.. 


4fV,, 


For defence. S. 257. Cr. I’. C. Hefcn'-c tsitne'it— 3. 

1» Although under *jnli'Cl. 2. S. 257 a w»y Iw-fore tummoning any yriine^’ 

on the application of t rr }ttirc that (t'< rraaonthl'* etpen^ea !« (Iep.idtcJ in 

Court, but ^vlJr^c the \vituc’»**“< hire airratfy !/»•#••» '<tminnn*‘<I at the rrovernmeril 
expense and arc aciuiUv pre^fnl m Co-jrt, th** M.igiitf.ile h not juttified in refusing 
to allow them to he f ro'-.i et.imme l th- arcusetl hail paid their erremws. 

19^ L. 57i)«n5 1. C. 76«30C:r. 1.. j. Jert. 


2. After a charge had h-en (fame I ngamat th- aeciKc 1 under S. 500, I, P, C., he applied 

to the Court to jfliue lummofu to 19 wc;ne?^5i Tlie Mmpitrate allowed 13 wit* 
ncnaei t"! be *uimmnne.l prorided, h-pud the n-ce^'vary expen<e» and process fee. 
Held, that the iirdcr is wrong because m warrant cases th- usiwl rule is that the 
costs of accused persoa's witnesses arc usually iiorne bv the Crown. 103 I. C. 907 
«29 Cr. I.. J. 450 (L.). 1929 I.. 23-'n7 1. C.f/,7«30 Cr. LJ. 814. • 

3. InabiUtv or refusal to pay the expenses ©f witn-sscs would ujt H an adc<iuMc gTOuad 
for refusing to summon the defenre witncss-s. 7 P. K. 1898 Cr. 24 Cr. I-. J. 831 
«74 I. C. S93. Sec i4 Cr. J. bSf. -• 1923 L. 420^-73 U C.7S2. 


4. If once the Magistrate allowed witnesses to be summoned under S. 257 without 
demanding expenses from tlw* a-ru«e.l and if by chance witnesses arc not e.xan\ined 
on that date, Vic cannot milcr that on the next date of hearing witnesses shall not 
be summoned except on pavment of their expcn>'cs hy the accused. 22 Cr. L. J> 
7U«63 I, C, 871, 

5. A person proceeded against under S. 1 10, Cr. C., is entitled to hare His witnesses 
summoned at OoTerniucnt expense unless the Magistrate for any reason declines to 
do so. 1932 L. 577 = 134 1. C. 765 = 33 Cr. U. j 679=33 P. L. II. 742. 

6. The Magistrate should summon so many witnesses at one hearing as he thinks will 
be able to examine on that he.armg, m order to s.ave the expenses of parties. 24 Cr. 
L. 1. 686=1923 L. 420=73 I. C. 782. 

7. Accused should not be burdened with the costs of expert if his demand is not 
unreasonable. An expert is bound to attcod when summoned by Court, 1936 L. 
919, 1929 L. 23= 30 Cr. L. J. 814, 29 Cr. L. J. 459 and 1932 L. 4S1 Kel. on. 

8. Expenses of witnesses are usually borne by crown. 1929 L. 23=30 Cr. L. J.8I4, 
1932 L. 481—577, 7 P. R. 1893, 1924 P. 142, 29 Cr, L. J. 459. See 1923 L. 420.! 


3. 

4. 


In Dc »Dvo Trials. 

When due ta the hasty .action of n Magistrate in not giving short adjournment under 
S. 526 (8), the c.ase has to be transferred, the costs of complainant should be borne 
by crown. 1936 N, 233. 


In 


1 . 


2 . 


private prosecution — . 

All criminal prosecutions are at the instance of the Crown an^ the Cro'ra is 
the prosecutor in a criminal case and all costs ought to be paid by the Crown Jor 
summoning witnesses for prosecution 1924 P. 695-;' 77 I. C. 810=25 Cr. J* 

458=5 P. L, T. 487. 


n private prosecution the complainant must pay the travelling expenses and di^ 
money of his witnesses in advance. 1928 O. 226=110 I. C. 216=29 Cr. h. J. 664 


=5 O. \V. N. 26, 


3. A Court ordering a party to deposit the travelling allowance of a 
state the amount of travelling allowancB to be deposited. 1925 F. 5 jo 
421 = 26 Cr. L. J. 965 = 6 P. L. T. 215, 

4. When a private prosecution was ordered to be taken up by crown, the cost of 
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l-xf'cnscs o/ Wtlncsscs'—iconchl.) 

CTpcrt witnesses should be paid by Crown. 1935 P. 455. 

5. S. 544, Cr. P. C.. and rules framed bj Local Government I'lidor this section, give 
a discretion to the Magistrate in the matter of expenses of complainant and wit- 
nesses, hut such discretion should he exercised not arbitrarily but on sound Judicial 
. principles. 9 Pom. L. R. 353. 

5. Recovery of — from a party. S. 546-A.rCr. P. C. 

1. There is no provision in the Code under which the Court can order pa>ment of diet 
money to a witness. The power is vested m the Court under the general rules of 
the High Court and therefore n. suit for recovery of such money is maintainable in 
a Civil Court. S. 547, Cr. P. C.,does not apply to such a case, 1926 C. 289=90 

I. C. 488 = 29 C. \V. N. 1033. 

2. Tlie witnesse’s fee should not be included in the costs under S. 546-A, Cr. P. C. 
1935 R. 163 = 156 I. C. 598=36 Cr. L. j. 970. 

EXPERT. S.45. 1. Ev. Act. 

1. Court acting as — . 

1. The practice of Court acting as handwriting expert has been disapproved. 1925 C 
485, 1925 C. 145 = 85 I. C. 525, 49 C 235. See 1925 C. 768 and 9 Cr. L. J. 498. 

2. Opinion of Court on medicines is valueless. 1924 C. 611 =26 Cr. L. J. 71. 

3. In case of thumb impression Court can apply magnifvinp glass to verify the result 
submitted to It by witnesses. 46 M. 715=1923 M. 178, 32 C. 759, 50 M. 462= 
1927 M. 696. 

2. Excise officer as — , 

Excise Sub-Inspector is expert for distinguishing liquors. The Court must ascertain 
grounds of expert’s opinion. The evidence recorded in the connected case cannot 
be imported into the other. 1935 N. 13 = 154 I. C. 341 = 36 Cr. L. J. 51 1. 

3. Expert—who is. 

1. Judge should not himself compare signatures wuthout the help of other evidence, as 
Court IS not an expert. 1925 C. 485=78 I. C. 668, 1924 P. 284 = 72 I. C. 748. 

2. In law the term ‘expert’ has a special significance and no witness is permitted to 
express his opinion unless he is an expert. 1930 A. 587= 128 I. C. 441. 

3. An Assistant Mint Master is an expert. 88 I. C. 848=1925 O. 616=25 Cr. 
L. J. 1232. 

4. A Court's opinion based upon its own knowledge that a certain amount of arsenic 
would produce poisoning, collapse and unconsciousness is valueless when untrained 
in medicine. Similarly it cannot say by reference to medical books what medicine 
should be prescribed for biliary colic. 1924 C, 611=83 I C. 631 = 26 Cr. L. J. 71 
28 C. W. N. 579. 

4 Evidence and value of — . 

1 . Expert evidence on commission loses much of its value. 1928 L. 533=108 I C 
369 = 29 Cr, L.J. 377 = 10 L. L. J. 235. 

2. An expert opinion not based on any well defined inexorable laws of nature cannot 
be taken as decisive, where there IS direct evidence opposed to it. 1926 L. 313 = 

96 I. C. 641 = 27 Cr. L. J. 977. 

3. Opinion of a medical witness must not depend on which party calls him as witness 
1925 C. 768 = 87 I. C. 534 = 41 C. L J. 300. 

4. Evidence of a person who is not expert* in art of handwriting can be ruled out as 
inadmissible. 1930 L. 336=31 P. L. R. 109=127 I. C. 368. 

5. Expert opinion on foreign law or local law need not be called for, when it is clabo- 
-rately laid down in the Code. Court sbonld itself interpret such law. 1930 M. 146 

= 123 I. C; 600, 1925 A. 720 = 47 A. 823 = 89 I. C. S90 = 23 A. L. J. 768. 

6. Opinion of expert as to identity of palm impression is admissible. 52 R. 223 = 1928 
Bom. 158= 108 I. C. 508= 29 Cr. L. J. 410=30 Bom. L. R. 321. 
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7. The opinion of an expert given for the parposes of a suit in a previous suit is not 
substantive evidence and when the accused has not the opportunity of cross- 
examining the expert its value is very Jittle, 1928 L. 921 =>29 Cr. L. J. 778. 

8. Reports of experts are not legal eirfdcnce, unless they appear and are exatnined in 
Court. 1928 L. 427-106 I.C. 493 = 29 P. L. R. 125. 

9. Chemical Examiner’s negative report regarding absence of trace of Wood in the earth 
and leaves taken from the alleged place of occurrence will not displace strong direct 
evidence of the place of murder. 1924 C. 625=83 I. C. 485=26 Cr, L. J. 5. 

10. Report of finger print bureau is not admissible if not subjected to cross-examina- 
tion, though parties agree to abide by it. 1924 N. 183 = 73 I. C. 641, 22 C.W. 
N. 745. 

11. The report of the Government Expert who never came into the witness box and 
whose report is not even supported by affidavit is inadmissible. 1923 A. 601=75 
I. C. 148 = 24 Cr. C. J. 900, 1 R. 290=1924 R. 17=76 I. C. 425 = 25 Cr. L. J. 185. 

12. Evidence of thumb-impression expert is valuable. 1929 L, 210=30 Cr. L. J, 52. 

13. Though it is unsafe to convict the accused upon the sole testimony of an expert, 
the Court cannot refuse to convict on the evidence of finger expert. 6 P. 305=1928 
P. 129=104 I. C, 626 = 28 Cr. L. J, 850. Sec 9 Mys. L. J. 444. 

14. When the evidence of Finger Print Expert as to age of thumb-impression is opposed 
to date on the document, Court should be careful to accept expert opinion, 1926 
P, 575=97 I. C. 335. 

15. Conclusion from thumb- impression can be basis of conviction. 46 M. 715=1923 M. 
178-69 I C. 374 = 23 Cr. L. J. 69*>=1922 U, W. N. 642, 32 C. 759. 

16. Although finger prints sometimes afford valuable evidence of identity, great caution 
must be “exercised when there were eye witnesses to transaction. Their evidence 
should not be lightly brushed aside. 1923 C. 240=70 J. C. 194 = 36 C. L. J. 9. 

17. Where the Court did not believe the evidence on either side, and relied on the report 
of 'the thumb-impression bureau to whom it sent the document. Held, the procedure 
is IHegal. 28 I. C. I3Z 

IS. Expert endence by itself is not safScieot to base a condushn, 292$ P- 568. 

19. Under Land Ac(|uisUion Act, an expert’s evidence is useless if unsupported by data. 

5 L. 227=1924 L. 548 = 79 I. C. 74, 33 B. 325, 11 C. W. N. 875, 10 Bom. L.F. 
907 Foil. 

20. Opinion of an expert is not infallible and be is bkely to be partial to the party 
calling him. 1921 L. 126=59 I. C. 220=1933 L. 561 = 144 t. C. 331. 

21. Medical evidence cannot give precise age of a person. 1923 L. 250=113 I. C. 53 

= 10 L. L. J. 183, 1924 O. 353=83 I, C. 840. 

22. An expert must be examined orally like other witnesses. Prosecution cannot put in 
evidence, statement made by a medical expert in another trial m the absence of the 
accused. 94 I. C. 139=>27 Cr. L. J. 571=26 P. L, U. 80, 8 2. C. 723. 

23. In murder cases, medical evidence must be given t’lvrt voce before the Jury. 56 C. 
566=1929 P. C. 244 = 119 I- C. 378=30 Cf.L.J. 1031=38 C. W. N. 632. 

24. Where the medical evidence tends to two explanations, it is not very important. 
1929 O. 248=130 I. C. 820 = 31 Cr. L. J. I8I. 

25. The effect of medical testimony is to render other evidence as to the age of the 
person probable or improbable. 56 I. C. 313=7 O. L. J. 219. 

26. If a Finger Print Expert has not been cross-examined as to the grounds of hi* 
Opinion and as to the test to which he had put a particular finger print, the weight 
ott.-iched to such evidence cannot be diminished by applying to it considerations to 
which the witness’s attention was never directed. 55 I. C. 273 =21 Cr. L. J- 257. 

27. Where the general condition and state of health of a testator is in issue, is^led 
extracts from medical works ought not to be preferred to evidence of a mediciJ 
man. 51 I.C. -419. 

Technical work* cannot be used to refote an expert witnesse's opioJon onfess the 
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passage to be used are put in cross-exatniaation to the witness to explain them if he 
can. 46 I. C. 593=19 Cr. L, J. 753=22 C. \V. N. 745, 23 C. I. 

29. As to the probative value of the opinion of an expert on finger prints, it must have 
the same value as the opinion of any other expert. 6 P. 305=1928 P. 129=104 

I. C. 626=28 Cr. L. J. 850. 

30. Expert evidence is generally prejudiced. 1933 L. 561=34 Cr. L. J. 735. 

31. Conviction cannot be based on expert evidence unless corroborated. 1936 A. 165 
=37 Cr. L. J. 263, 

32. Court is not to surrender its own opinion to that of an expert, but with his help 
must form its own opinion on the subject in hand. 1935 R. 178 = 156 I. C. 582. 

33. An expert can be asked whether his evidence has been disbelieved on a former 
occasion. S. 155, Ev. Act. 

5. Expenses of — . 

1. An expert cannot refuse to attend Court. He is entitled to expenses set fourth in 
High Court Rules. Accused cannot be burdened with costs of expert if his demand 
is not unreasorable. 1936 L. 919, 1929 I. 23=30 Cr. L. J. 814, 29 Cr. L. J. 459 
and 1932 L. 481=33 Cr. L. J. 761 Rel on. 

6 Finger or Thumb impression. See — 4 (12 to 17 ) — See Finger impression. 

1. Finger impressions include thumb impressions. 3 C. \V. N. 90, 

2. Similarity of finger impressions is, as a rule, evidence of personal identity and 
their dissimilarity will be evidence of the reverse. 1 C. W. N. 33. 

3. Opinion of expert as to identity of plam impression is admissible. 52 B. 223=1923 
Bom, 158 = 29 Cr. L, J. 410=108 I. C. 508=30 B. L. R. 321. 

4. Conviction can be based on the uncorroborated testimony of a finger print expert. 
1931 C. 441 = 133 I. C. 111=35 C. W. N. 863=32 Cr. L. J. 1001. See 9 M>s. 

L. J. 444. 

5. Opinion of thumb-mark expert IS conclusive. 9 P. R. 1914 Cr. 

6. Evidence of Finger Print Expert can be accepted by Court without corroboration. 
1936 B. 151 = 60 B. 187, 4 L. 246=1923 L. 622 and 1922 P. 73 Not foil. 1923 

M. 178 = 46 M. 715 Ref. 

7. Under S. 73 Court has power to ask accused to give his thumb impression for 

comparison. 1932 B. 406, 1924 R, 115 Foil. 1928 P. 129 = 23 Cr. L. J. 850 = 

6 P. 305, 1926 C. 531, 46 M. 715 = 1923 M. 178, 1923 P. 103 = 6 P. 623, 1922 P 
73 = 1 P. 242. 1927 M. 696=50 M. 46i 

7. Grounds of opinion of — S. 51, Ev. Act. Sec Opinion. 

1. If the reasons given by expert are frivolous, the opinion is valueles?. 1935 N 13 = 
154 I. C. 341, 56 A. 428= 1934 A. 273. 

2. Expert may give an account of experiment performed by him, S. 51 (ilJ ) 
Ev. Act. 

8. Not knowing language of signature. 

The opinion of an expert is not of much xmlne where the language of signature he cannot 
read or write. 1933 P. 555. 

9. Of handwriting. 

1. It is unsafe to base conviction on the opinion of handwriting expert 9 Cr I J 
49S. 45 C. 60. 36 M. 159. 9 P. R. 1914 Cr., 18 P. \V. R. 1912 Cr., H7 P. I. '\l 
1912, 8 P. W. R. 190S Cr.. 1932 L. 490, 1911 L. 126. 

2. A comparison of handwriting IS to be used with great care and caution. Where 
there is no comparison bv the expert in open Court, the evidence of an expert is 
inadmissible. 39 C, 606, 30 I. C. 751 = 16 Cr. L. J. 703. 

3. If the handwriting expert is not subjected to cross-examination, bis eridenre is 

inadmissible. 15 C. \V. N. 728=10 I. C. 955, 79 I. C. 641 = 1924 N. 1B3. 
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7. The opinion of nn expert given for the purposes of n suit in a previous suit is not 
snbstnnlirc evidence and when the accused has not the opportunity of cross- 
examining the expert its value is Tcry Jittle. 1923 L. 921 — 29 Cr. L. J. 778. 

8. Reports of experts are not legal evidence, unless they appear and are examined in 
Court. 1928 L. 427«106 l.C. 493 = 29 P, L. R. 125. 

9. Chemical Examiner’s negative report regarding absence of trace of blood in the eirlh 
and Ie.nves taken from the alleged pl.'WJe of occurrence will not displace strong direct 
evidence of the place of murder. 1924 C, 625 = 83 I. C. 485 = 26 Cr. L. J. 5. 

10. Report of finger print bureau Is not admissible if not subjected to cross-examina- 
tion, though parties agree to abide by it. 1924 N. 183 = 73 I. C. 641, 22 C. W. 
N. 745. 

11. The report of the Government Expert who never came Into the witness box and 
whose report is not even supported by nflldavit is inadmissible. 1923 A. 601=75 
I. C. 148 = 24 Cr. 1.. J. 900,1 R. 290=1924 R. 17=76 I. C. 425 = 25 Cr. L.J.185. 

12. Evidence of thumb-impression expert is valuable. 1929 L. 210=30 Cr. L. J. 52. 

13. Though it is unsafe to convict the accused upon the sole testimony of an expert, yet 
the Court cannot refuse to convict on the evidence of finger expert. 6 P. 305=1928 
P. 129=104 I. C. 626=28 Cr. L. J. 850. Sec 9 Mys. L. J. 444. 

14. When the evidence of Finger Print Expert ns to age of thumb-impression is opposed 
to date on the document, Court should be careful to accept expert opinion. 1926 
P. 575 = 97 I. C, 335. 

15. Conclusion from thumb-impression can be basis of conviction, 46 M. 715=1923 M. 
178=69 I. C. 374 = 23 Cr, L. J. 694= 1922 M. W. N. 642. 32 C. 759. 

16. Although finger prints sometimes afford valuable evidence of identity, great «ution 
must be^xercised when there were eye witnesses to transaction. Their evidence 
should not be lightly brushed aside. 1923 C. 240=70 I. C. 194=36 C. L. J. 9. 

17. Where the Court did not believe the evidence on either side, and relied on the report 
of ‘the thumb-impression bureau to whom it sent the document. Held, the procedure 
is illegal. 28 I. C. 132. 

18. Expert evidence by itself is not sufficient to base a conclusion. 1928 P. 568. 

19. Under Land Acquisition Act, an expert’s evidence is useless «f unsupported by data. 

5 L. 227= 1924 L. 548 = 79 I. C. 74, 33 B. 325, 11 C. W. N. 875, 10 Bom. L. R. 
907 Foil. 

20. Opinion of an expert is not infallible and he is likely to be partial to the party 
calling him. 1921 L. 126=59 I. C. 220=1933 L. 561 = 144 I. C. 331. 

21. ’ Medical evidence cannot give precise age of a person. 1928 L. 250=113 I. C. 53 

= 10 L. L. J. 183, 1924 O. 353=83 I. C. 840. 

22. An expert must be examined orally like other witnesses. Prosecution cannot put in 
evidence, statement made by a medical expert in another trial in the absence of the 
accused. 94 I. C. 139=27 Cr. L. J. 571 = 26 P. L. R. 80, 8 I. C. 713. 

23. In murder cases, medical evidence must be given viva voce before the Jury. 56 C. 
366=1929 P. C. 244 = 119 I. C. 378=30 Cr. L. J. 1031=38 C. W. N. 632. 

24. Where the medical evidence tends to two explanations, it is not very important. 

1929 O. 248=120 I. C. 820=31 Cr. L. J. 181. 

25. The effect of medical testimony is to render other evidence as to the age of the 
person probable or improbable. 56 I. C. 313 = 7 O. L. J, 219. 

26. If a Finger Print Expert has not been cross-examined as to the grounds of his 
opinion and as to the test to which he bad put a particular finger print, the 
attached to such evidence cannot be diminished by applying to it considerations 
which the witness’s attention was never directed. 55 I. C. 273 = 21 Cr. L. J. 25/. 

27. Where the general condition and state of health of a testator is in issue, isolated 
extracts from medical works ought not to be preferred to evidence of a medica 
man. 51 I. C. 419. 

28. Technical works cannot be used to refute an expert witnesses opinion un/ess the 
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passage to l>e used arc put in cross-examination to the witness to explain them if he 
can. 46 I. C. 593-19 Cr. L. J. 753=22 C- W. N. 745, 23 C. 1. 

29. As to the probative value of the opinion of an expert on finger prints, it must have 
the same xxilue as the opinion of any other expert. 6 P. 305 = 1923 P. 129 = 104 

I. C. 626=28 Cr. L. J. 850. 

30. Expert evidence is generally prejudiced. 1933 L. 561=34 Cr. L. J. 735. 

31. Conviction cannot be based on expert evidence unless corroborated. 1936 A. 165 
= 37 Cr. L. J. 263. 

32. Court is not to surrender its own opinion to that of an expert, but with his help 
must form its own opinion on the subject in hand. 1935 R. 178 = 156 I. C. 582. 

33. An expert can be asked whether his evidence has been disbelieved on a former 
occasion. S. 155, Ev. Act, 

5. Expenses of — . 

1. An expert cannot refuse to attend Court. He is entitled to expenses set fourth in 
High Court Rules. Accused cannot be burdened with costs of expert if his demand 
is not unreasorable. 1936 L. 919, 1929 L 23 = 30 Cr. L. J. 814, 29 Cr. L. J. 459 
and 1932 L. 481=33 Cr. L. J. 761 Rel on. 

6. Finger or Thumb impression. See — 4 (12 to 17 ) — See Fmger impression. 

1. Finger impressions include thumb impressions. 3 C. W. N. 90. 

2. Similarity of finger impressions ts, as a rule, evidence of personal identity and 
their dissimilarity will be evidence of the reverse. 1 C. \V. N. 33. 

3. Opinion of expert as to identity of plam impression is admissible. 52 B. 223= 1928 
Bom. 158 = 29 Cr. L. J. 410=103 I. C. 503=30 B. L. R. 321. 

4. Conviction can be based on the uncorroborated testimony of a finger print expert. 
1931 C. 441 = 133 I. C. 111=35 C. W. N. 863=32 Cr. L. j. 1001. Sec 9 Mys. 

L. J. 444. 

5. Opinion of thumb-mark expert is conclusive. 9 P. R. 1914 Cr. 

6 Evidence of Finger Print Expert can be accepted by Court without corroboration. 
1936 B. 151 = 60 B. 187, 4 L. 246=1923 L. 622 and 1922 P. 73 Not foil. 1923 

M. 178=46 M. 715 Ref. 

7 Under S. 73 Court has power to ask accused to give his thumb impression for 

comparison. 1932 B. 406. 1924 ». 115 Foil. 1928 P. 129 = 23 Cr. L. J. S50«= 

6 P. 305, 1926 C. 531, 46 M. 715 = 1923 M. 178, 1928 P. 103 = 6 P. 623, 1922 P 
73 = 1 P. 242, 1927 M. 696 = 50 M. 46Z 

7. Grounds of opinion of — S. 51, Ev. Act. Sec Opinion. 

1. If the reasons given by expert are frivolous, the opinion is valueless. 1935 N. 13 = 
154 I.C. 341, 56 A. 428 = 1934 A. 273. 

2. Expert may give an account of experiment performed by him. S. 51 (ill.) 
Ev. Act. 

8. Not knowing language of signature. 

The opinion of an expert is not of much value where the language of signature he cannot 
read or write. 1933 P. 559. 

9. Of handwriting. 

1. It is unsafe to base conviction on the opinion of handwriting expert. 9 Cr. L. J 
498, 45 C. 60, 36 M. 159, 9 P. R. 1914 Cr.. 18 P. W. R. 1912 Cr., 147 P. L. r' 
1912, 8 P. W. R. 1908 Cr.. 1932 L.490, 1921 L, 126. 

2. A comparison of handwriting is to be used with great care and caution. Where 
there is no comparison by the expert in open Court, the evidence of an expert is 
inadmissible. 39 C, 606. 30 I, C. 751 = 16 Cr. L. J. 703. 

3. If the handwriting expert is not subjected to cross-examination, his evidence is 

inadmissible. 15 C. W. N. 728=10 I. C. 965, 79 I. C. 641 = 1924 N. 183. 
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4. If there arc few simtlaritic’i cliscovcrctl in the hanihvritiny romparetl anci no 
pecuimr ftvte found, it is unsafe to convict the accused of forgery. 11 Cr. 
U J. 114. 

5. When the admitted facts lead to one conclusion only, It would he unsafe to rely on 
the testimony of handwriting expert. 56 I. C. 879" 1920 I*. 155. 

6. Evidence of a person who is not an experf in the art of Ijandwrilinp Is to he ruled 
out as Inadmissible. 1930 L. 336=31 P. L. U. 109=127 I. C. 368. 

7. The evidence of a handwriting expert must be received with great caution and 
should not he relied upon unless corroborated. 36 M. 159, 1931 O. 298. 8 I. C. 93. 

8. Evidence of persons acquainted with the handwriting of a person is admissible, 
though they arc not experts. 18 P. R. 1915Cr.= 12P. \V, R. 1915 Cf.= 16 Cr. L.J. 
338, 147 P. E. R. 1912=18 P. W. R. 1912 Cr. 

9. A mere statement by an expert that it is the handwriting of an accused, is ir.sniH- 
cient, unless he can say how long ago it was written. 36 M. 159. 

10. Similarity of handa’riting though of some assistance in determining whether the 
evidence adduced to cslahhsh forgery can lie beJicx'ed is not a safe of certain 

25 I. C. 843«15 Cr. I.. J. M3, 6 A. I.. J. 184,49 C. 235. 11 Cr. L. J. 114. 

11. A Judge sliotdd not compare Signatures without the help of other evidence. 1925 
C. 485=78 I. 0.663. 

12. A comparison of handwriting is at all times, as a mode of proof barardou; and 
inconclusive. 1925 C. 145 = 85 1. C. 525 = 29 C. W. N. 75. 

13. Only similarities of handwriting most he pointed out to the Court, which has to 
decide whether particular writing is to be .assigned to a person. 1921 P. C. 
163 (P. C.) 

14. In order to prove the handwriting of another, one must show that he is acqn.smted 
W'lth the handwriting of that person. 4 P. i94=1925|P. 757=92 I. C. 3034. 

15. It is not quite safe to come to the conclusion that a document is forgery, in a crinu* 
nal case, on a mere comparison of signatures. 9 Wys. L. J. 444. 

16. If the accused, ’ charged with forgery, refuses to give his handwriting or fingef 
impression for comparison, adverse inference can be dmwn. 1932 B. 405. 

17. Expert evidence is not unsatisfactor}'. 1931 L. 403=32 Cr. L. J. 816. 

18. Court should not base a finding merely on expert opinion. 36 M. 159,^8 I. C. 93, H 

Cr. L. J. 114. 

19. Dissimilarity of handwriting show that writers ate different. 1925 C. 768, 36 M* 
159, 49 C. 235. 

20. Evidence of expert is of little value when it is contradicted by another erpert. 

1933 L. 885 = 144 1. C. 497. 

10. Opinion of — when not called as witness. Sec Opinion. 

11. Opinion of non-expert. See Opinion — 19. 

Evidence of a person who is not expert in handwriting can be ruled out as inadmi^siV'?- 
1930 L. 336=31 P, L. R. 109. 

12. Report of — . S. 60, Ev. Act. 

1, Report of an expert in handwriting is inadmissible in evidence, unless he appears as 
witness. 1923 A. 601 = 24 Cr. L . }. 900. 

2. Report of finger print expert is inadmissible unless proved by him in Court. 1924 
N. 183=79 I. C. 643. 

1 3. Summoning of — to contradict—. 

Accused has right to summon expert witness to contradict the expert witne<? cf the 
crown. 1934 A. 372=35 Cr. U J. 591 = 147 I. C. 1197. 

Type-written document, 

1. Evidence of expert that one document has been typed on same machine as 

not admissible nndcr S. 45, Evidence Act- The Court may ask nie witno 
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Expert ~ {condd) 

points in favour of Che view that both documents were typed from the same machine. 
But Court must come to its own conclusion On such point. 1935 A. 162=1935 Cr C* 
214. 1933 A. 690 = 145 I. C. 481=34 Cr. L.J.967 Foil. 

2. Expert evidence as to peculiarities in typing resulting from defects of machine by 
which documents were typed> can be considered by Court. 1933 A 49Sf50l) = 
1933 Cr. C. 433. 

3. The opinion of an expert that a certain document is type-written on same machine 
as another document is not admissible under S. 45, Ev. Act. The Court can 
come to its conclusions but can treat it as expert evidence. 1933 A. 690. 

EXPLANATION BY ACCUSED. See Defence. 

1. Burden of proof on accused. See Burden of proof — 1. 

2. In murder cases. See Murder 61— “3. 

3. Of incriminating circumstance. Sec Incriminating circumstance — 2. 

4. Of marks of injuries. See Marks of injuries— 2. 

5. Time for giving — . 

There are three occasions upon which accused has opportunity' of giving explanation 
of his conduct or of mentioning anv defence he may have. Pirst, when he is origi- 
nally charged, whether by an employer, anv other person or Police Officer making 
enquiries or affecling his arrest. Secondly, when formally charged at he Police 
slatina ; and thirdly, after the evidence is given against him before a Magistrate. 
It IS a comm ui trick of adrocac\ to sav in answer to question bv Court, "l resen’e 
my defence, I call no w itnesses here and I offer no evidence" Such a beginning 

, IS, to sa\ tlij very le.ast, bad introduction to a true story. Wtlh on "Circnimtafi’ 

ttal Evidence" Sixlh Edition at P. 107. 1935 S. 145 (164). 

6. When prima facie case made out. See Defence— 1 1 

EXPLOSIVE. .SciJ Public Nmsin'-e 15. Mischief— 7. 

EXPLOSIVE ACT. IV OF 1884. 

1. License for sale of pii/nUms is not required under the Explosive Act. 53 A 226 
1933 S. 171, 8 P. U. 1910 Cr. 

2. Rule 35 is not applicable to fireworks, 1930 M. \V. N. 1261. 

3. Under Rules 3 and 10 under the Explosive .\ct. even "throw downs" and Chinese 
crakers are explosives I032 M. 320, 136 I C. 7S1 (1). 

EXPLOSIVE SUBSTANCES ACT. (VI OF 1908). 

S. 3. 

hlaliee in the legal sense is not confined to personal spite aramst individuals. It amounts 
to an intentional wrongful act. 1930 L 2''i6 = 3I Cr. I. J. 290=-31 P. L. R, 73. 


1. A person who does not know the existence of explosives cannot be said to be in 
possession of it maliriousiv. 9 L. 531, 1934 L. 71S. 

2. In a joint family house the possession of incriminating substance would he presum- 
ed to lie that of the head of the famih but prosecution mav prove that the posses- 
sion was w ith some other member of the family. 9 L. 531 = 1923 L. 272. 

3. The failure to obtain neressarx consent of the Government as requirnl by S. 7 does 
not invalid.ite a commitment proceedings for an offence under S. 4. 99 I. C 37“'^ 
Cr. L. J. 5^50 II 695= I 0 J 7 B. 21 = 2-5 B. l. r. I 29p. 

4. The presence of mansal stains on wearing apparel is no proof that accused was in 
pc»s<e«ston of explosive substance, 1931 L. 403 = 32 Cr. L. J. 81B. 

5. The tenn “explosive substance*' includes any part of any apparatus, rrachicery, etc., 
used cr adopted for causing anv explosive substance. 42 C. 957. 

6 . Accused can l>e convicted under S. 5, though sasction was for offence under S 4 

A. U. R. 1^34 C. 142. 1934 A. 932. ' ' 
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Bx/ihsive Substance!: Acl,{Vl 0 / )SOS)—(concM) 

S.5. 


}. Temporary residence in liie house enninining explosive nrliclcs even with the kmiw- 

“8°“ within the meaning of S. 5. 1923 
C, 37-106 1, C. 545 = 29 Cr. L. J. A9~K C. L. J. 368. 

40 C®193°' P°”«''io" Site bomb found in .t bouJe. 


3. Accused pointed out explosive substance from a place over which he had no exclasive 
r ^ prosecution to show that possession could be inferred, 

130 1. C. 052=1931 U 50=33 P. L. U 150 = 32 Cr. !.. J. 5S5. 


Conviction under a section other than that set out in the order of consent ir justified. 
31 P. R. 1919. Consant can be obtained at the Sessions trial. 1934 A. 932 

S. 8. 

Under S. 8 primary requisite to give notice is accidental explosion and no serious injury 
of property, S, 177, f, P. C., will not apply, unless the omission to give notice is 
intentional 30 I. C. 446= 16 Cr. L. J. 022. 

EXPOSURE OF CHILD. Stftf AbAndonment of child, 

EXPOSURE OF PERSON. Sec Cantonment Act. S. US and S. 509, 1, P. C. 

EXPRESSION OF OPINION. See Opinion-— 7, 8, 9, Tr.insfer (grounds)— 36. 
EXPUNGING REMARKS. S. 561-A.. Cr. P. C. 

1. In the absence of appeal from judgment the High Court will not expunge objectien- 
able remarks of trial Court from the judgment. 1930 hi. W. N. 791, 44 A. 401 
Co/it. 5 L. 475 {481)«1925 L. 187 = 85 I. C. 143=26 Cr. L. J. 463. 

2. Remarks condemning without foundation or evidence . a person not party or witne^ 
and without giving him opportunity of being heard ought to be expunged. 1929 
L. 201 = 112 I. C, 686“29 Cr. L. J. 1102. 9 L. 259 = 1928 L. 740, 1925 L. 392® 
89 I. C. 270=26 P. L. R. 315, 45 B. 1127. 

3. No suggestion of any kind can be made against accused when he is found not 
guilty. 1922 P. 97=67 I. C. 195 = 23 Cr. L. j. 371. 

4. High Court cannot direct subordinate Court to delete any passage in a Judgment 
after it has been duly signed and delivered. 43 J. C. 321 = 19 Cr. L. J. 97. 

5. High Court can expunge damaging remarks reviewing its own judgment. 2 P. W. 
R. 1910 Cr. 

6. In revisional lunsdiction High Court has power to expuage objectionable words 
from judgment of Lower Court. 164 P. L. R. 1901, 80 P. L. R. 1904, 193 P. L. 
R. 1911, 49 A. 254. 

7. The High Court will not permit the continuance on record of the expression of a 

Lower Appellate Court tending to show its opinion that an accused though acquitted 
by the Lower Court, and inspIte of the absence of appeal from acquittal, was really 
guilty. 1925 L. 129 = 82 I. C, 173=25 Cr, L. J. 1245. 

8. A Judge or Magistrate Is bound to record reasons for his decision and the High Court 
cannot delete those reasons and leave the decision without its reasoned basis. 

'* • * . ' . ' — * *'« ''xpunged without ruining the argument, 

.1 1929 S. 243«n8 X.C. 747 = 30 Cr, 

■ , , • ’ ■■ ,, 1925 L. 187 Discussed. 


9. 

10 . 


High Court can expunge remarks in a judgment, when the application is made by an 
aggrieved person, ^ he accused or not. 1928 A. 182=29 Cr. L. J. 336. 


Right of Magistrate to make disparaging remarks ag.ainst persons who appear or are 
named in the course of a trial, is one that should be exercised with great reserve ana 
moderation, specially where the person disparaged has had little or no 
of explaining or defending himself. 9 L. 269=1928 L. 740 — 109 1. C. 812=^ P' 
L. R. 461 = 29 Cr. L. J. 620. 1928 L. 382 Foil., 1925 L. 187, 1925 L. 392, 27 P. K. 


1903 and 49 A. 254 Rel. on. 
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11. The H!pb Court can expunRC suo main objectionable remarks in the Lower Court's 
iudcm'cnt in the exercise of its inherent juriwtiction without notice to trying Sfagis- 
trate or the District Magistrate. 1928 N. 242= 107 I. C. 912= 29 Cr. L. J. 313. 

P The inherent power of expunginp remarks should be exercised sparingly. 1926 L. 

382=93 I. C. 974 = 27 Cr. L. J, 510. 1930 L. 1048=32 Cr. L. J. 268. 

13. Under S. 56I-A the High Court h.as inherent power to order the expungement of 
pasvigcs m the order of a Sessions judge granting bail if such passages arc likely to 
prejudice the Magistrate in the im^ar!ial lri.al of the case. 1925 N. 228=82 I. C. 
755 = 25 Cr. L. J. 1363. 

14. Where the High Court is moved by District M.agi5}rale under S. 563*A for expung- 
ing certain remaks imputing perjury or incompetency to an ofliclal m the judgment 
of the trial Court, the por\cr should be exercised sparingly and in rare cases. 1930 
L. 1048=129 I. C. 273 = 32 Cr. L. J. 268 =3! P. L. R. 992. 

15. High Court under U8 mhcrent powers can expunge objectionable remarks irrespec- 
tive of the fact ulielher there has or has not been appeal or revision. 5 L. 476. 

extenuating circumstances. See Sentence— 21. 

Extemmenl order : — 

A Magistrate c.annot give an order, when public tr.rnrjuility is threatened, to a person 
to remove himself from the District and to do so by the next available tram. 58 
C. 1037. 

extorting confession. S. 330, 1. P. C. 

1. Abetment. 

Accused stood by and acquiesced in an assault on a prisoner committed by another 
Policeman for the purpose of extorting a confession, it was held that he had com- 
mitted abetment of the olTence under S. 330. 20 B. 394. 

2. Police Torture. 

1. A Constable during an enquiry voluntarily beat the accused, who died nine days 
after from the effect of the beating, he was guilty under S. 330. 86 P. R. 1866. 
See 11 C. 530. 

2. If the hurts were in the nature of grievous hurt, the accused would be guilty under 
S. 331. 12 P. W. R. 1917 Cr. 

3. The Indian Police also who'ie duty it IS to make the preliminary report on criminal 
cases are still credited with suppressing incriminating evidence for a monetery 
consideration, as well as with extorting false confession bv torture or threat through 

mistaken zeal Five persons were arrested and maltreated by constables at 

night and they confessed that they had committed the murder. When the trial 
began missing man came in the Court. Lyou's Rlcd Jur. Ed, 1904 P. 18. ' 

3. Sentence. 

1. When at the outbreak of cholera some villagers tortured some u omen whom they 
suspected to be witches, so that they may confers to their being witches and poured 
heated oil over the women from the effect of which one of them died, held, that 
they were guilty under S. 324, I. P. C. only. 13 W. R. 23 Cr. 

2. Offence under S. 330 can be seldom proved and Courts should pass deterrent 

sentence. 1936 L. 471 = 163 1. C. 145. 

EXTORTING PROPERTY. See Wrongful confinement — 11. 

EXTORTION. Ss. 384 to 389, 1. P. C. 

1. Abetment. 

Accused arrested A and extorted Rs. 200 from him under a threat that he would not 
be released unless money was paid. B lent money to A and it was paid. Held.'B 
was not guilty as accomplice. 27 C. 925, 27 C. 144, 33 C. 649. 

2. Mere presence of village watchman at the time of extortion is not abetment, where 
his approval is not elicited. 8 C. 728. 

3. It is not necessary that a receiver should charged with abetment. 2 B.H.'C.R. 394. 
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2. Attempt. ^ 

1. S. 385 docs not expressly provute for the pumshnicnl of an attempt at extortion. A 

charge under S. 384 rend wlih S, 511, I. P. C. Is not Ind. 1927 P. S9=9S I. C 60 
= 27 Cr. L. J. 1244. 

2- A was drunk went to the house of B with n weapon in his hand and cried that 
if 13 would not giro him money, he would cut him and his wife. Held, it is doubtful 
whether It is attempt at rob1>ery or of the offence under S. 387, 13 Cr. L. J. 864 
= 17 1. C. 800. 

3. Charge. 

In the case of extortion approximate amount extorted from each man and nature of 
extortion should be stated. Mven if the accused comes to know at the close of the 
case the charge against him, it is fatal to the tri.iL 35 I. C. 971= 17 Cr. L. J. 4U. 

4. Distinction of Cheating, and theft. 

1. Although there is a common feature between the ofTimcc of extortion ‘and that of 
cheating, yet they cannot be regarded as two aspects of one ofTence. 1928 Bom. 346 
= 112 I, C. 586»29 Cr. L. ). 1082=30 B. L. R. 967. 

2. It is not necessary that extortion should follow immedlatclv upon the restraint in 
order to constitute robbery. 1927 M. 307=99 I. C. 596 = 23 Cr. I,. J. 164. 

3. Extortion is carried out by over*powcring the will of the oamer, while It is not so in 
theft. (1865) 4 W. R. 5. Cr. 

5. Essential and Evidence. 

1. The threat of criminal charge for the purpose of extracting money not legally due 
falls within S. 383, 20 I. C. 257. 

2. Complainant must be put in fear of injurv with the object of inducing payment of 
money from him. 38 I. C. 429=18 Cr. L. J. 337. 

3. Where several persons ihreateded the occupants of the house to deliver keys of the 
safe a conviction for extortion was not sustainable, when the evidence showed that 
It was a petty affair and outcome of quarrel. 1931 M. \V. N. 129. 

4. A Nikah Khawn is not bound to read a NIkah, unless he chooses to do so. Demand 
of any fee by him beforehand is no offence. 4 L. 179=1924 L. 162. 

5. Realising of fines by means of or under threat of picketing is extortion. 1922 A. 529 

=45 A. 137=71 I. C. no, 1924 N. 19=75 I. C. 764. 

6. Crops of a judgment-debtor were attached in execution of a decree. .Accused ^ok 
money from him to get the crops released. No offence is committed. 46 A. Sl-'S! 

I. C. 609 = 1924 A. 197=21 A. UJ. 850=25 Cr. L. J. 961. 

7. If the accused had no intention in removing the property, ofience under S. 3S4 is not 
committed. 86 I. C, 426= 26 P. L. R. 97. 

8. In order to constitute an offence under S. 385, it is not necessary that the 
should be of some conduct, which might constitute an offence or which might he 
made the basis of a civil action. 9 P. 725 =1930 P. 593=32 Cr. L. J. 87. 

9. Anj'thing forbidden by law is unlawful and threat of any such act with th& object of 
exacting money is extortion. 9 P. 725=1930 P. 593. 

10. Threatening to ask complaioant in a criminal trial, scandlous and indecent questions 

unless he paid money amounts to extortion. 9 P. 725=32 Cr, L. J, 87. 

11. Threat of divine punishment IS no injury under S, 384. 48 M, 774=1925 M. 4Su. 

12. Accused forcibly removed certain property from the possession of the complainant, 

claiming it as his own, be was not guilty. 26 Cr. L. J. 794. 

13. If thre.at is used by some and property is carried away by others, all are guilty. 2 B. 

H. C. R. 394. 

14. A payment taken from the owners of cattle under a threat that cattle will be impoun 
ed if payment was refused is no extortion. (ISSO) I Weil 438. 

. 15. U IS not necessary that threat should be used and the property received 

the same individual, nor that the receiver should be charged with abetment. 
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H. C. R. 394. 

16. Obtaining money against the will of person on threat of loss of appointment may be 
, extortion. 1936 S. ^=*37 Cr. L. J. 457. 

17. Word “ injury " m S. 44 I. P, C. is wide and includes every tortious act. 1936 S. 
29, 18 W. R. Cr. 17 Ref. 

6. Picketing. See Picketing. 

7. Threat to ask scandlous questions. 

V 'Threat to ask complainant scandlous or indecent questions unless he paid money is 
extortion. 9 P. 725=1930 P. 593=128 I. C. 141 = 32 Cr. L. J. 87. 
EXTRADITION ACT (XV OF 1903.) 

1. General. 

. 1. The Magistrate acting under the Extradition Act IS not subject to any appellate or 
revisional jurisdiction. He makes an enquiry and reports the result to the Govern- 
ment. 38 C. 547. 

2. The Indian Extradition Act or the British Foreign Jurisdiction Act does not apply 

to a person resident within the original jurisdiction of High Court who commits an 
oiTence outside British India. 1932 C. 229 = 33 Cr. L. J. 322. 

3. Extradition Act should be strictly construed in favour of accused persons. 53 B. 149 

= 1929 Bom. 81 = 117 1. C. 321=30 Cr. L. J. 772. 

4. Chander Nagar is a foreign state as defined by the Act. 48 C. 328. 

5. The act of District Magistrate m endorsing a wararnt to arrest is executive and not 
open to revision by the High Court. 56 A. 409. 

S. 3. 

1, 

2 . 

S. 7 

1. A British Indian Magistrate to whom a warrant has been addressed under S. 7 has 
no power to grant bail apart from the provisions of Ss. 8 and 8-A. 43 B. 310. 

2. The Political Agent has no power to cancel a certificate already granted and subse- 
quent order for the trial of the accused m the Native State must be set aside. 13 

Cr. L. J. 537=15 I. C. 809. 

3. An order of the District or Chief Presidency Magistrate executing warrant under 
S. 7 is subject to revisional powers of the High Court. 53 B. 149= 1929 B. 81. 

4. The Magistrate to whom the w’arrant is addressed need not enquire as to its legalitj'. 

• 7 L. 159 = 1926 L. 411 = 59 I. C. 275 = 27 P. L. R. 319 = 27 Cr. L. J. 755. 

5. An extradition warrant signed by the Assistant British Envoy of Nepal Court is not 
valid ns lie is not empowered as Political Agent within S. 7. 1925 P. 112. 

6. If the applicant was well defined and the place at which and authority to which 

delivery was to be made was mentioned also. Held, that the warrant was legal. 

134 I. C. 594 = 1931 O. 394 = 32 Cr. L. J. 1243. 

7. Absconding from Jail is not one of the offences mentioned in the first schedule. 
Therefore S. 7 has no application to a xrarrant issued by the Bntish Envoy at the 
Court of Nepal for the arrest of a person who has abreonded from the Jail in 
Nepal. 1 P.57. Both powers can refuse to surrender accused. 12 P. 347. 

8. For a legal warrant (!) the offence must bean extradition oQence, (2) accused 
must not be British subject, (3) the oQence must have been or supposed to have 
been committed in the State, otherwise it is illegal. 56 A. 409. 

S. 8. 

1. On a warrant frem a State the Magistrate has no power to admit to bail except 
under Ss.8 and S-A. 1924 N. 313=771. C. 234. See 43 B. 310. 


Detention of a fugative pending the consideration of the report of the investigating 
Magistrate by the Government is not illegal. 46 C. 52. 

The Act provides for the bail to be furnished by the accused person who is governed 
by. Cr. P, C. High Court has fullest discretion in the matter. 12 Cr. L. J. 358. 
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2. Utagislmte is not bound to report the matter to Local Gorernmenl. I934 P. 553. 

3. Person whose eatradiUon is sought should apply to Magistrate who would then refer 
the matter to Local GoTcrnment. 12 l\ 347, 

S. 9. 

The East possessions of France .are not a foreign state. 47 C. 37. Saa 48 C. 328. 

S. 10. 


Magistrate has power to grant bail to nn accused arrested under S. 54 (7), Cr. P. C. 
whom he has been asked to retain in custody by the District Magistrate of the 
Native State. 1925 B. 104 = 87 I. B. 100 = 26 Cr, L.J, 948 

S. 15. 

Where a warrant w.as issued without any evidence and without reporting the issue to 
the Political Agent, order was Kad under S. ID (I) and (2) of the Extradition Act. 
41 C. 400, 1 P. 57 = 1922 P, 442=23 Cr. L. J. 293 = 66 I. C. 517. 

S. 18. 

S. 18 does not prevent the co-operation of two Governments in a friendly action accord- 
ing to the comity of the nations. All that S. 18 provides is that the Act will not 
work against the will of either party so as unduly to impose any liability on such 
party. 91 I. C. 69=27 Cr. L. J. 37, 1933 P. 295. 

S. 19. 

S. 19 (c) empowers only a first class Magistrate or any jMagistrate ^ empowered by Local 
Government to enforce the provisions of the Fugitive OiTenders Act. 11 Cr. L. 622. 
S. 22 (3). 

Rules made under the Act and published In the Gazette of India must be treated as if 
they are sections enacted by the Act. 1931 0. 394=*32 Cr, L. J. 1243. 

S. 23. 

S. 23 Extradition Act empowers the Magistrate to grant ball to a person arrested with* 
out warrant under S. 54 (7). 1925 Bom. 104 = 87 I. C. 100=26 Cr, L. J, 948. 

EXTRA JUDICIAL CONFESSION. See Confession— 17. 

EXTRA JUDICIAL INFORMATION. 

It is extremely improper for a Magistrate to rely on a statement made to him out of 
Court. 14 B 572, 10 P. R. 1870 Cr. 

EYE WITNESS. See Alleged Eye witness, 

1. When an alleged eye witness did not rescue the injured party, the presumpt*®** 
that’^he did not see the fight. 132 P, L. R. 1915. 

2. If alleged eye witnesses are inimical to the accused or belong to opposite 

is not safe to rely on their uncorroborated testimony. 1930 L. 311=50 P.L. R* 

3. The mere fact that an eye witness does not come forward, immediately an investiga 
tion begins is not in Itself sufficient ground for rejecting his testimony, 32 P. L. 1 • 
461 = 1931 L. 529=133 L C. 446=32 Cr. L. J. 1032. 


4. 

5. 

6 . 

7. 

8 . 


Eye witnesses who had witnessed the crime and assisted in concealing evidence eff 
connived at and gave no information to Police or any other person are no bettc 
than accomplices. 1929 L, 540=»120 I. C, 190=31 Cr. L. J. 50. 

In case of mutual infliction of injuries on each other, conviction should 
S. 326 and not under S. 307 when there are no eye witnesses. 2 R. 558 
R. 133=94 I. C. 1049=26 Cr. L. J. 409. 

If some eye witnesses were not called by the prosecution Jio inference favourable to 
accused can be drawn, 1923 O. 217=74 1. C, 434. 


■»l man should not outweigh the testimony of re^ 
witnesses. 50 C. 100=1923 C. Il6=69 I. C. 4B- 


I. C. 616-26 Bom. L. R. 62^ 


The mere fact that eye-witnesses did not come 


forward Immediately the jnvesfl?^ 
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tion begins, is no reason to reject their evidence. 1931 L. 529= 133 I. C. 446=32 
Cr. L. J. 1032=32 P, L. R. 461. 

9. When a prosecution witness who was not interested in .accused Nos. 1 and 2 came 
up after the occurrence and was told by eye-witnesses that accused No. 3 killed 
the dece.ased and they did not name Nos. 1 and 2. Held, that the accused Nos. 1 
and 2 cannot be convicted. 1923 L. 236 (2). 

10. The evidence of a witness who s.ays that he has seen murder being committed but 
not giving information, is not free from suspicion, 1935 O. 1 = 152 I. C. 473=36 
Cr. L. J. 166, 1934 O. 315 = 148 I. C. 1045=35 Cr. L. J, 836 foil. 

11. The fact that the alleged eye witnesses were disposed at the out set not to disclose 

what they knew is no ground to discreit their evidence. 1935 C, 591 = 36 Cr. 
L. J. 1254 = 158 I. C. 67. 

12. Evidence of eye witness should not be rejected Simply because she is wife of com- 
plainant. 1933 O, 340=34 Cr. L. J. 538. 

F. 

FABRICATING FALSE EVIDENCE. Ss. 192-193, I. P. C. 

1. Abetment. 

1. M instigated Z to personate C and to purchase in C’s name certain stamped paper, 
in consequence of which the vendor of the stamped paper endorsed C’s name as 
purchaser. Held, that M was guilty of abetment of fabricating false evidence. 2 
A. 105. 25 A, 75. See 65 I. C. 994 (996). 

2. A person signing a false report without reading it is not guilty of abetment. 50 
I, C. 23=17 A. L. J. 574 = 20 Cr. L. J. 268. 

3. For conspiracy to fabricate evidence to obtain capital conviction, all conspirators 
should know that the charge is false. 1933 P. C. 124. 

2. Alteration of date of a document. 

Where the date of a document which would otherwise not have been presented for 
registration within time, was altered for the purpose of getting it registered, the 
offence constituted was not forgery but fabricating false evidence. 6 C. 482. 

3. Attempt— 

1. If intending to sue one on a forged bond, one purchases a stamp paper in the name 
of bis intended debtor, it is not an attempt but preparation. 4 N. W. P. H. C. R. 
46, 2 A. 105. 

2. But if something had been written on the stamp, the attempt would be complete. 

2 A. 105, 25 A. 75. 

3. Accused dug a bole intending to place salt therein, so that the discovery of salt 
might be evidence against his enemy. Held, the digging of hole is an attempt to 
fabricate. 4 N. W. P. H. C. R. 133. 

4. Where the intention of the accused is to discredit the evidence of witnesses that 
might be produced by the complainant, the offence is one of attempt to fabricate 
false evidence. 1925 L. 327=86 L C. 671 =26 Cr. L. J. 847. 

4. Burden of Proof. 

If the charge is that proceedings have been fabricated in connection with proceedings 
which are contemplated by the accused, the onus is on the prosecution to prove 
that they were so contemplated. 56 B. 213=1932 B. 185, 1923 B. 105 Expl. 

5. Complaint. See False Evidence. 

If the offence is contemplated in relation to a proceeding in Court, a complaint from 
Court under S. 195, Cr. P. C., is not necessary. 56 B. 213=193^ B. 185 = 34 B 
L. R. 234. 

6. Essentials and Evidence. 

1. Preparation of false balance sheet is not an offence under this section but under S. 
477-A. 16 A. 88, 
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2. Purchase of stamp in tho name of another person with the intention of commilUn? 
forgery constitutes fabrication. 25 A. 75, 8 A. 304, J5.A. l73. 

3. A person may fabricate a document to screen himself from punishment . and not m- 
iuring others. A municipal clerk mislaid a paper and forged another and used it in 
Court. Held, he was guilty noder 5. 193. 5 A. 533, 2922 A. 435. 

4. A person altering the date of a document to bring it within time for Registration is 
guilty under S. 193. 6 C. 482 

5. There can be no fabrication of false evidence within S. 192 if the evidence is not ia 

itself .admissible. 1 P. R. 19H Cr.«139 P. L. H.- 19J4«15 Cr. L. J.-3U. • 

6. There is no fabrication of false evidence if document produced' does not lead to the 
forming of erroneous opinion touching a point but rather forms a correct opioioa. 
40 A. 35=42 I. C. 9l4=l9 Cr. L. J. 2«15 A. L. J. 822 

7. It is not necessary that judicial proceeding may be pending at the date of fabrication. 
It IS sufficient if there is a reasonable prospect. 45 B. 668 = 22 Cr. L. J. 49=1921 
B. 366 = 59 I. C, 193. 2 A. 105, 59 I. C. 135=22 Cr. L. J. 23. 

8. False dying declaration by man, who does nothing to communicate with authori-* 
ties does not come under S. 192 or S. 194. 1930 P. 550 = 329 I. C. 187. 

9. The tutoring of a man to give false evidence, amounts to the 'causing of circum- 
stance to exist" within S. 192. 1927 A, 721 = 105 I. C. 662= 28 Cr. L. J. 950=23 
A, L. J. 1077. 29 A. 351 Foil., 16 Cr. L. J. 667 Diss. from. 

10. The accused, intending to implicate their enemy, secreted some stolen property in his 
field and godown. Held, they were guilty under S. 192 and S* 414, I. P* C. 

1 A. 379. , 

U. The accused who were informers to the Police of illicit salt by a person, who was 
their enemy, accomp.anied the Police Inspector with salt concealed on their perwns 
and were arrested before depositing it in the house of the enemy. Held, it is fabrica* 
tion. 3 W. R. 59. 

12. Where a Police Officer suppressed a document entrusted to him to forward it to his 
superior and made a false entry in the diary that he has so forwarded it.^ Held, as the 
entry ts not admissible on his behalf, rather it might be used against him, he is not 
guilty of fabrication. 6 A. 42, 19 A. 305, 21 A. 159, 20 A. L. J. 662. 

13. A false statement in the recital of a title -deed, when not admissible against the per- 
son against whose interest such statement was made, is not fabrication. 46 C. 986, 

2 C. L. J. 46, 21 A. 159. Con/ra 30 I. C. 444, 56 P. L. R. 1918. 

14. Where accused purchased a plot No. 10 and altered it in the deed as No. 272. Held* 
it is not facncatioa on a material point as the property was otherwise sufficiently 
described. 5 A. 217, 5 A. 221. 

15. Accused made a hole in the wall of bis own bouse, and broke open a box of his uwle 

of whom he was the next heir and removed the contents which were disputed. H»s 
object was that it may appear that it was the act of thieves. Held, he has com- 
mitted no offence. 10 C. I.. R. J87. 

16. A Patwari knowing that certain documents were forged, made entries in his papers 
corresponding to and based on those facts. Held, he is not guilty as he made true 
entries of false facts and not vice versa. 26 P. R. 1890 Cr. 

17. Lessee executed a KabuUai in favour of landlord without the consent arid falsel? 
recited therein that his agent had agreed to give him the lease. Held, the docameo* 
is not false document, though it contained a false recital. ‘ 16 P. R. 189+ Cr. 

18. A Pleader filed his power of attorney only signed fay his client but falsely attested by 
a witness. Held, as the document was no part of evidence, S. 192 does not apply- 
5 M. H. C. R. 373 = 1 Weir 175. 

19. Accused sent waste paper by insured packet, purporting to contain currency motes m 
satisfaction of his debt due to addressee smd used the acknowledgment iu 

Held, he is guilty under S. 193 for fabricating false evidence. 3927 M. 199=99 J- 
C- 102 = 28 Cr, L. J. 70=51 M. L. J. 800. 

20. The accused forged a fiabuliat. Held, that the inference is thatjhe intended to use 
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it in a subsequent judicial proceedings. 1926 C. 224=90 I. C. 534 = 26 Cr. L.' J. 
1574=42 C. L. J. 215, 46 C, 936. 

21. A person fabricating a false rent note show’ing th.at a house has been Jet to him for a 
certain period is guilty under S. 193. 59 I. C. 135 = 22 Cr. L. J. 23. 

22. Mere fabrication of account is not in itself an offence. 56 B. 213. 

23. A false endorsement on a mortgage-deed of payment is an offence under S. 193, I. P. 
C. 15 Cr. L. J. 221 = 22 I. C. 1005. 

24. With a view to get refund of stamp duty on a conveyance which fell through, the 
accused altered its date so as to apply in time to the Collector for refund. Held, he 
is guilty under Ss. 192-193. 47 I. C. 8~1 = 19 Cr. L J. 971 = 28 Cr. L. J. 213. 

25. Witnessing the service of summons on a wrong person is no offence under S. 193 
unless it is proved that accused was aware that service was expected on a different 
person. 52 I. C. 417=20 Cr. L. J. 6fl. 

26. Affidavits are no evidence and cannot be the subject of charge under S. 193 and no 
sanction can be granted. 12 Cr. L. J. 563. 

27. Where identifier swore a false affidavit intended to be used in a judicial proceeding. 
Held, the offence of fabricating false evidence is complete. 1928'P. 161='6 P, 760 
= 106 I. C. 703 = 29 Cr. L. J. 111. 

28. Mere indiscretion in signing a fabric.ited document without knowing Us contents, will 

not constitute the offence. 17 A. L. J. 574=20 Cr. L. J. 268=50 I. C. 28.' 

29. One C whose brother D was an accused person, applied to the Court on his, behalf 
that the prosecution witnesses should first identify D. The Court assenting to his 
request, C produced 10 persons, none of whom could be identified as D by the 

. witnesses. When Court asked C to point out P, he pointed out a wrong man. Held, 
he was guilty of fabricating false evidence. 29 A. 351, 50 A. 365, 16 Cr. L. J, 667. 

30. The accused who was in possession of the complainant’s house as yearly tenant, at 
the end of tenancy prepared a rent note for 4 jinrsandgot It registered without 
complainant’s knowledge. Held, he was guilty. 22 Bom. L. R. 1229 = 59 1. C. 135. 

31. Accused unsuccessfully sought to obtain a woman in marriage, made and registered 
an agreement in her favour falsely reciting that he had married her and purporting 
to convey to her a plot of land m lieu of dower, held he was guilty. 48 C. 911. 

7. Intention. 

1. There may be no proceedings actually pending m the Court, nor they may have been 

instituted but the offence is complete as soon as there is fabrication with that inten- 
tion. 2 /. 105, 59 I. C. 135=22 Bom L. R. 1229 = 22 Cr. L. J. 23. 

2. Under S. 192, it is the intention that creates the offence and not fact, as to whether 
the document is admissible in evidence or not is immaterial. 56 P. L. R. 1918 = 43 
I. C. 429, 30 I. C. 444 = 16 Cr. L. J. 620 Cent. 1 P. R. 1914 Cr. 

8. Judicial Proceedings. See Judicial proceedings. , 

A statement under S. 164, Cr. P. C. is not evidence in a stage of judicial proceedings 

vithin the meaning of S. 193, ExpIn. II. 1932 L. 254 (1) = 33 Cr. U. J. 413. 

9. Non-Ilability of accused for—. 

If A stabs Z and in order to escape detection, disposes of Z’s body in such .a way that the 
death may appear to be accidental, he is not guilty. 23 A. “05. 

10. Procedure. 

1. Where a p.arty is challenging certain fabneated evidence, the opposite party might 
produce against him, and it is not produced, the party is entitled to file a complaint 
ag-ainst the other pwrly under Ss. 192 and 193 and ccrrplaint by Court under b. 195 
(6), Cr. P. C. IS not necessary. 1930 Bom. 337=32 Bom. L. R. fS9 = 54 B. 273. 39 
M. 677 and 1923 Bom. 105 Dist. 

2. .Before action is taken against apersoa for fabricating false evidesce, fee shocM te 

given an opportunity to Fcbftantiate his alleratiocs. 1925 M. 1157 = 90 I.C.661 = 
26 Cr. L. J. 15S9. 



558 


Fabrieiriing fnJse ex^tdence — (cowW.) 

1 1. f Sentence. 

The term of imprisonment for attempt to fabricate false cridence for the purp08«J of being 
used in a stage of judicial preccedings cannot extend beyond one-haJf of sefen yem. 
(1865) 3 W. R. 59 Cr. 

12. Touchin£[ material point. 

1. Fabricated evidence must be m-iterml to the case, 23A, \V. N. 68. 

2. If the evidence fabricated is not ndmissable there is no offence under S.I93. 6 A. 
42, 21 A. 159, 19 A. 390, 46 C. 9S6 Cot,^. 13 P. W. R. 1918 Cr.«56 P. L. K. 1918 
= 19 Gr. L. j. HI, 30 I.C. 444. 

3. If the "document does not lead to the formation of an erroneous opinion touching any 
particular point, but rather Je.ids to form a correct opinion, an o/Tence uador S. 193 
is not committed. 40 A. 35. 

4. A person produced a registered deed of sale in which properly sold was wrongly 
numbered and which was corrected by him sobsequent to registration, wasnPt gndty. 
,5 A. 217. 

5. -A Vakil presenting a Vakalatnama, purporting to have been executed before sa 

officer and to bear his signature is not guilty. 5 M. H. C. R. 373. 

6. Where there was a dispute as to ownership of a box In accused's house and he made 
a hole in the wall o! the house and removed the articles he claimed, his object being 
to make it appear that there had been theft, but he did not charge any b<?dy with 
committing theft, he -a-as not guilty. 10 C. L. R. 187, 

7. A Patwari knowing that certain documents were forged, made entries in hi* 
corresponding to those documents, he was not guilty, 26 P. R. 1S90 Cr. 

8. A Kabuliat was made and signed by the lessees alone, with the intention of it 

to be believed, that an agreement to let, therein recited, had been made by tb* 

' , of the landowner and with her assent. Held, no oflence under S. 193 was 
16 P. R. 1894 Cr. 

9. A clerk, whose duty it was to register sale of cattle, gave a receipt to the o*” 
and dated it 27th March instead of 2lst and subsequently altered it to 27tb, 
there was no fabrication of false evidence. 49 A. 35. 

13. To conceal one’s offence or to divert suspicion. 

1. The mere intention to divert suspicion and conceal ones guilt need not necessarily 
.amount to fabricating false evidence. But the accused cannot escape penalty uoder 

S. 193 and take shelter behind the circumstance that he is an accused. 1934 A* 

=46 B. 317=1922 B. 29 Rel. on. 23 A 705 Dist. 

2. .'If A stabs 2 and in order to escape detection disposes of Z’s body in such a 

that the death may appear to be accidental, he is not guilty. 28 A. 705. 

3. Accused roust have intention of fabricating evidence in order that it should app®®^ 

in evidence in judicial proceedings. Fabricating evidence merely to screen hm’seli 
is not sufficient. 1935 C, 304, 28 A. 705 Not foil. .. 

14. To procure conviction of capital offence. S. 194, I. P C. See False evideac®^ti. 

1 5. To procure conviction of offence punishable with franaportation, S. i 59- 

False evidence. 

16. Using fabricated evidence knowingly, S. 196. See False evidence — 38. 

1. la support of an o//6# on a charge of assault, the accused produced a cattle 
receipt and called the Patil of another village to prove that he was there 

. time of offence. The defence was not believed. He was guilty under S. I9 p' 

. Boro. L. R. 987. 

2. Tne production of a document in obedience to the order of Court, does not amoUot to 

using the document as genuine within the meaning of S. 196. 3 R. 36=I9>;o 
I9I =85 L C. 253 ^26 Cr. L. ). 509. 

3. The word ‘'Evidence*' does not include document. When the accused used in a 
suit a false document as genuine, he should be charged under S. 471’ and not *1“ 

S. 196. 5 C. 717, 30 C. W. N. 84. See 7 M. 289, 7 A. W, N, 285. 
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FACTORIES ACT (XII OF 1911.) 

Gtncral. 

FActoriM Act fliould be properlr enforced for the protccljon of workmen but the Court 
must also l>c.‘ir in mind the employer’s position. 1925 U. 145 = 26 Cr. L. J, 482. 

S. 2. 

1. A bsy doing the work of drawing comes under S. 2. 9 Cr. L. J. 160. 

2. rers'ins employed for merely selling the manufactured .irticles do not come within 
the definition of "employed eren though they occupy n room at the factory. 8 L. 
666 = 1923 L. 78 = 29 Cr. U J. 535. Cont. 1955 N. 235. 

5. S. 2 comprises actual work and not merely residence in the factory for a certain 
number of hours. 1950 A. 214 = 1950 A. L. J. 459= 127 1. C. 522. 

4. Gurhal Ghar is a f.actory within the meaning of S. 2 (3fl). 1950 B. 162. 

5. Railway workshops are factories within the meaning of the Act. 1929 L. 575. 

6. Where mechanical power is used in aid of manufacturing process and persons 
simultaneously employed in a premises exceed 20, it is a factory. 1950 B. 
162, 50 M. 854. 

7. By a factor^' is meant "premises where anyihing is done towards the making or 
finishing of an article up to the stage when it is ready to be sold." 8 L, 666. 

8. The word "occupier" means a person who is in actual possession and control of a 

factory*. 50 U. 34 = 1926 B. 57=91 I. C. 949= 27 Cr. L. J. 165. 

S. 9. 

The personal responsibility is imposed by S. 9 upon an occupier of factory to keep a 
register of the children emplojed and their respeclire emplojments. 9 Cr. L. J, 160. 

S. 18 . 

The serrices of notice should be according to the Procedure Code. The mere note of a 
Visit is not such an order as is contemplated therein. 1925 B. 143=85 I. C. 226. 

S, 20. 

The provisions of S. 20 are not fulfilled if there is a door made in a partition between the 
two portions of the room and it is not locked to prevent its being opened by women 
and children wishing to gel mto the press room. 50 D. 34 = 1927 B. 57. 

S.23. 

1. Even in a case of a child of 14, there is need for a certificate under S. 23 («). 30 Cr. 

L. J. 793 = 117 I. C. 447=1929 B. 272=31 B. L. R. 544. 

2. Where children were employed for tne purpose of sorting ground*nuts in a yard 

close to a room where machinery for the decoration of ground nuts was used, held 
that the children were employed in a factory. 50 M. 834 = 1927 M . 345. 

S. 24. 

The Inspector has no right to issue a general prohibition against the employment of 
women at night. 1921 A. 229 = 22 Cr. L. J, 369=61 I. C. 225 = 19 A. L. J.'503. 

S. 26. 

1. When the extra work consisted in taking ice to ships when required is not extra 
work. 134 I. C. 881. 

2. A continuously changing system of hours speafied is different from what is con- 

templated by a fixation of special hours. 134 I. C. 881. Where men work during 
a time which is admittedly outside the time for employment, the owner is guilty 
under S. 26. 1930 A. 214, 58 B. 137=1934 B. 43. 

3. Manager can change hours before work begius. 58 B. 137. 

S. 27. 

Employment of women at night when Inspector’s opinion is not obtained technically’ 
amounts to an offence. 1921 A. 229 =61 I.C. 225. 
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S. 28. 

Where an Inspector of Factories approves a system of- working a particular factory, be 
has.power under S. 21 of the General Clauses Act to cancel the approval. 59 1. C. 
857^22 Cr. L. J. 153. 

S.’34.' . . 

The duty to inform the authority under Factories Act under S. 3+ is laid on the 
Manager. 1930 L. 658«=3rCr. L. J. 869=125 I. C. 380. 

S.41. . 

1. Liability of the occupier and (Manager of the factory to be sentenced for an offence 
under S. 41 is joint and several. 1921 B. 322=45 B. 220. 

2. The employer of a mill who employs a number of workmen to-work in his mill after 

7 P. M. is liable to be convicted and sentenced separately in respect of each such 
workman under S. 41-A read with S. 29 0). 53 I. C. 933 = 20 Cr. L. J. 

837, 45'B. 220: 

3. ' Separate sentences of fine on the occupier and Manager in one’ trial under S. 41 are 

.. . illegal. 13 P. R. 1918 Cr.«45 1. C. 159=19 Cr. L.J. 495. 

4. The occupier and Manager both or either of them cannot be ’ required to pay a fine 
which may exceed Rs, 200. 45 B. 220=1921 B. 322. 

5; “the 'Manager or occupier who is charged with an offence against the Act can go in 
'the witness box and give evidence himself, because he gives evidence not as an 
accused in the case originally started against him but in his own right as aco^ 
plainant on his complaint against other persons whom he has brought in. 56 C.400 

6. "Occupier” means a person who occupies the factory either by himself or his agent. 
He may be an owner, lessee or licensee. 55 B. 366, 1933 N, 100. 

7. An owner is liable even if he has given over the management to the Manager aad 
himself knows nothing about it. 55 B. 366=1931 B. 308. 

8. Managing agent Is liable under S. 41 jointly and severally along with , the managci" 
and they can be jointly tried. 1932 P. 188*136 I. C. 289 = 33 Cr. L. J. 274. 

FACTS. S. 3, Evidence Act. 

1 . _ i7e/ini*lton of — . , 

1. 'Facts' means and includes — 

(1) Any thing, state of things or relation of things c.ipable of being perceived hy 

senses ; 

(2) any mental condition of w’hich any person is conscious. S. 3, Ev. Act. 

2. According to Bentham there are physical facts and psychological facts. If A fit®* 
at B, the .act of firing is physical fact and can be proved by eye witnesses, d 
the intention cannot be proved by direct evidence but only by circumstantial e » 
dence Field, 8lh Ed., P. 14. 

2. Forming part of the same transaction. See Facts forming part of the same trans- 

•action.' S. 6, Evidence Act. • • - ■ 

3. Inconsistent with fact in issue. S. 11, Ev. Act. See F.acts inconsistent wit 

fact in issue. 

4. In issue. S. 3, Ev. Act. 

U is the duty of prosecution to prove all such facts as constitute the offence, their non 
existence being presumed. Hence all the ingredients of the offence which is 
against the accused are 'facts in issue* in a Criminal trial. Law o/ 

1935, P. 12. 

5. Proof of—'. See Proof of fact. 

6. Relevancy of—. See Uelevzacy of fact. 

7. Which are oceaiion. cause or effect S. 7, Er. Act. 

1. Sifarks oa the grocad of ttrcggle rear the place nhere morder took place is relevant, 

S. 7 » 1 L (6). Er. Act. 
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2. The fact that complainant with money went to a fair and showed it to some ’persons 
is relevant in the case of robbery. S. 7, ill. (a). 

3. In a case of poisoning the state of deceased’s health and habits known to accused 
are relevant facts. S. 7, ill. (c). 

8. Which are introductory or explanatory. S. 7, Ev. Act. 

1. A telegram received by a person, even though not proved to have been sent by a 
particular person, may be admissible under S. 9, Ev. Act, to explain the 
conduct of the person who received it. 1933 P. 96=142 I. C. 809. 

2. Accused was arrested on the strength of Telegram to Bombay Police from Nyasa 
land Police. It was admissible in evidence as explanatory of the conduct of the 
Bombay Police. 49 B. 878=1926 B. /1 = 27 Cr. L. J. 114. 

3. An alleged conspirator tore up a stolen draft on hearing of the arrest of another 
conspirator, evidence of this fact was admissible under S. 9. 49 B. 878. 

4. Statements made by an accused person which have a bearing upon the question of 
'his guilt, 1 . e., which support or rebut the theory of his guilt, are admissible under 

S. 9, provided they do not fall under Ss. 25-26 of the Ev. Act. 24 Cr. L, J. 723 = 
73 I. C. 963. 

5. If a person absconds his conduct shows that he is concerned in the crime There- 
fore anything which rebuts the inference of fats flight becomes relevant under 
S. 9, 22 Cr. L. J. 529 = 62 I. C. 545. 

6. In a charge of conspiring to commit a dacoity, the evidence that some of the accused 
were intimately associated with the approver, was admissible under S. 9, to prove 
that conspiracy existed. 54 B. 524 = 1930 B. 157. 

7. Accused sent a letter to an editor of a newspaper. A copy of it was found on him. 
It was held that letter was relevant to prove the intention of the accused. Since 
it was found m his possession it was original. 1928 B. 77=29 Cr. L. J. 322. 

FACTS FORMING PART OF THE SAME TRANSACTION. S. 6, Ev. Act. 

1. Absence at the occurrence. 

Evidence of a witness who was not present at the occurrence but only deposed to 
circumstances after the occurrence is not admissible to prove facts relating to the 
occurrence. 1925 L. 578=91 I. C. 812=7 L. L. J. 436 = 26 P. L. R. 674. 

2. Bystanders. See Bystanders. 

3. Events leading up to occurrence. 

Events leading up to and pleading assault on deceased must be considered. 1934 R. 
44 = 35 Cr, L. J. 855. 

4. Res gestae — Part of the transaction. 

1. Where the offence under trial is filing a false complaint, what happened at the 
subsequent Police investigation of the complaint forms no part of the res sestae. 
48 M. 640 = 1925 M. 579 = 26 Cr. L. J. 721 = 85 I. C. 209. 

2. What a person states during an occurrence in respect of the occurrence itself is ad- 
missible as Res gestae under S. 6. 53 C, 372= 1926 C. 139. 

3. Members of an unlawful assembly uttered words expressing their determination to 
force their way through a Police cordon, the words were admissible as part of 
transaction of unlawful assembly. 1925 R. 354=25 Cr. L. J, 1622=3 R. 352. 

4. What a person states at the time of an occurrence relating to some previous occur- 
rence which took place long ago is no part of the latter and therefore inadmissible 
under S. 6. 53 C. 372=1926 C. 139=92 I, C. 442. 

5. Evidence of witnesses to whom complaint was made long after a theft is not admis. 
sible, as it is not res gastae. 1934 C. 17. 

6. A statement cannot be said to form part of tbe same transaction, which amounts to 
narrative of past events. 1931 M. 233=131 I. C. 456. 

7. Statements during tbe investigation of crime are inadmissible. 48 M. 640. 
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Pacts Pormitip, Part a/ the saute Transaethn-^-ieotstrl.) 

S. An injurrd person, nficr hr Inrl |.*'rn injnrefl. rrii'f- n sfAfrrnrnt in l!i« of 

nccti'jp/I, th.if he h.ifj »nj»rciJ him, tt ttrulcr 5. 6 nm/ 5. S, /O C. S02. 

9. A first infortnntion report In n'lmissib]c n** pirt of pc^tac. 19JI L. 33. 

10. A st.ntemcnt wlilrli In n'lminnlMr iinilrr S. (» rm) nl<a In* iind'-r S. 157 or 155 ti 

corrol»or,itc or onlradict the l-itifirn-’y of itn mikcr In Court. 43 I. C. 443. 

5. Stntements nficr trAnsnclion. 

1. The sMicoje/jt of the r.npot} r'irl to her mother, after the occiitfcnec, when 
ncciisrd had left nnd the plrl c.imr atvay lo her hou'e i« not relerant under S. 
1930 C. 332*^50 C L. J.524«12l I. C, )75-'-3I Cr. l.J. 656. 

2. Ivvcn if the statcrnenl of the raped cirl to her f.itfirr .offer the occurrence he .id- 
mIssihJe, much mine c.-mnol In? .HMchrd to it. lOJO 337=32 Cr. L. J. 63. 

3. Where the woman raped made n statement to her rehtivc shortly after and coni- 

ruitted Suicide aiwut three d.iti after the occurrence, the sfafement was not .admw* 
slide under S. 6 1931 M. 233-13! I. C. 450 = 32 Cr. L. J. 751. 

4. A statement with rcRnrd to an creni which (ooh place a year ago wonfd not he part 
of;?esCM/rfc, 53 C 372='l925 C. I39»92 I. C 442» 27 Cr. L. J. 266. 

5. A statement made by dcceasetf immediately after the robbery, repardinff roShef? 
and assault, is admissible showinft conduct, thrmch the person who made it can- 
not be called to <Iepo«Je to it on oath. 6 P. 747=1923 P. 162— 105 I. C. 69S^ 
29 Cr. L. J. 106. 

6. A hookinp clerk committed breach of trust in respect of certain sums, his confesslea 
before the TraOlc Manager Is admissible under S. 6. 9 B. 11. C. K, 35S, 

7. A statement made after the compfetion of transaction is inadmissible. H C. 

W, N. 266. 

8. Statement by Injured person to n third person In the presence of the accused who 
did not deny It, is admissible. 10 C. 302* 

9. Statement of the raped girl made immediately after the occurrence to 
woman is admissible, not as crldence of tnitli of the charge alleged but jis corro^ 
rating the credibdity of the complaint and of the evidence of the consistency of her 
conduct. 43 I. C. 423*19 Cr. L. J. 155. 

10. A statement by a person alleged to be the eye witness cf a murder ma^e 
to a person who came to the scene of occurrence .after the murderer had left Ih® 
place, cannot be proved .-tg.ainst the accused for the purpose of shoo'ing that their 
n.amcs were mentioned as murderers. 34 P. R. 1914 Cr. 

11. A statement by accused just after occurrence is relevant showing state of mind. But 
repetition by him of what A said to .accused is inadmissible. 1924 L. 733'- 25 Cr. 
L. J. 1005 = 81 I. C. 717=6 L. L. J. 575. 

12. A witness went to the spot after trans.aciion and heard bystanders saying four mea 
have committed the murder- Held, it is inadmissible. 1925 L. 575=27 Cr. L. J- 
140=91 I. C. 812 = 26 P. L. R. 67-f. . 

13. If the statement is made after the act is over and its maker has had time for reflec- 

tion and deliberation, the statement will cease to be part of Pcs gestae and will not 
be admissible under S. 6. 1921 L, 258 =4 L. L. J. 491, 34-P. R. 1914 Cr., ll-C. 

W. N. 266. • ' . ; 

14. Evidence of witness that complainant informed them about the theft long after in^- - 
dent is not .admissible, .as such evidence does not come under Res gaslae. 1934 c. 

. 17 = 150 I- C. 209. . 

15. Statement of accused after the occurrence is relevant to show his state of mind, but 
where the statement is a repetition of what some body else said to the accused, tbe 
latter statement must be proved by direct oral evidence of a person who heard i • 
1924 L. 733= 25 Cr. L. J. 1005. 

6. Statement before occurrence. 

1. When statements were made by deceased ten d.ays before murder, as to ^bej’rob^l® 
cause of her death, they are inadmissible. 4 L. 451 = 192-i L. 253 — 43 • 

L. J. J 140 = 81 I, C. 964. 



r<?r.'« ^'7'/ f'f thr tttrr T'ratutffipn'— (ronfW,) 

r. A 7" it*’' ^ ^ ^ "■'‘•’I"'. Trrrr jl^-pinir in tl)** Mm<* htiri 

nt jV » f Till All Jit« wif«* lint nmht !•• •‘•iff bine •Tn^Jlnn^ at du«V. Ifcld, 

tMii til** all ''..'' 1 «*irfh n ih** rxfTinr Tt.i« not pfTt of 111 * •im'* lr.in«i'‘lion ai the 

aMtrloa at r-ch1. I'J:. C. lOi-oi 1. C.4)3“2^ Cf. I,. J. 1553. 

7. SlalcmenU eJurinjJ trantaclion. 5vf< — 3. 

rf mi Ir I'T rtf an .i«««*mhlr th* promater^ of whirh were 

rhirc'' 1 in I'f S«. 325 M'*. I. 1*. C., of l!i*tf d‘'t'*rminitioa tn force th'*ir wav 
throurh Ih'* pahee fnrmi rvil''n' r of .a pirl of ih* Ue* .iml i< admi«<iMe. 3 

1?. 352=P25 li. 35l«f»iH C.*>IS'-2'i Cf. I. J K.22. 


8 Trannsclion—name 

1. To «'•'■ nhr{h*r two or mirT a'-ti constitute the Mm'* lr.ins.iction, the proiimit)' of 

tMri''.«ait\ or proMimti ot pli'“*. roat»m«lv of action am! commwnity of ptupo'^c 
or d'‘»icti *honH 1>* detetmme 1 42 C Cr. I., j.497, 11 C. \V. N. 26fi. 

2. The wofil 'tian«.i'“ti'n’ n US'*! m a limited «en<e in ill. (n) to S. f>, though it is used 

in a more rea'Til •'•a*'* in th* femiinine illustration* of the section. 15 B. 
4Q2(49M. 

3. When s*rcnl fel'imes .ire connected tocether and form pirt of one entire tranMC* 
tim, then, on" is eri'lcn*c to slim the chir.ictcr of the other. 16 B. 414, II Bom. 
II. C.Qn. 

4. Where rihh'rv and murder form one tranMetion. possession of stolen property 

whifh IS presumptive evidence of rohherv no-uld he presumptive evidence of 
murder ns svell. 13 M. 4 26. 1923 1*. 162 “6 !». 747el06 1. C. 69S. 

5. A transietion consists h)th of the phKical acts and the words .iccomp-inyinp such 

ph>sic.il acts whether spohen hv persons doing the acts or those present there. 

53 C. 372. 

6. Stephen defines .1 tr.insuctoi ns .i "group of facts so connected together as to be 
referred to In a single legal mme. as a crime, or contract, a wrong or any other 
subject of inquiry, which mav he in issue". Stephen’s Digest Art. 3, 42 C. 957, 
1931 P. 52, 

FACTS INCONSISTENT OR IMPROBABLE WITH FACT IN ISSUE. S. 11, 
Hv. Act. 

1. Degree of Probability. 

1. The words of S. 1 1 are very wide and evidence which would be admissible under 
English Law will be admitted under this section. 16 B. 414 (430). 

2. Collateral f.icts, which, by way of contradiction, .ire inconsistent with a fact in issue 
or relevant fact are admissible. 6 Bom. L. R. 983. 

3. The admissibility of fact m issue depends on how near is the connection between it 

and the fact in issue. 1928 R. 118-29 Cr. L, J. 555. 18 I. C. 97. 

4. The words "highly probable" indicate that the connection between the facts must 
. be so mediate as to render the co existence of the two highly probable. 6 C 55 

(662). 1933 A. 690 = 34 Cr. L. J. 967, 47 C. 671. 

5. S. 11 is controlled by other specific provisions of the Act. 1928 C. 983, 34 A. 341. 

6. An inference as to the existence of one transaction from the similarity or 
simultaneousness of another can be drawn under S. 11. Accused were charged 
with obtaining money on false pretences. Held, that, on or about that time accused 
having made similar misrepresentation to a third person was admissible to 
corroborate the story of prosecution and to prove intention of accused. 39 A. 273 
37C.91. 

7. Iq a prosecution to bring false evidence i^nst a person, the (act that accused had 
previously instituted an unfounded prosecution against the same person is admissible 
under S, 11, Ev. Act. 1928 R. 118= 109 I. C. 491. 

2. Inconsistency — . 

1. It IS under S. 11 that evidence of alibi is admitted. S. 11, ill. (a), 

2. A statement by a defence witness that a prosecution witness was at another place 
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Fads incansislcnl or Im/irohalila with Fad in Issue— {concU.) 

.i( (he lime of occurrence is rclcrant timlcr S, 11, even Ihroucli the prosecution 
witness was not cross-einmine'd on the point. S. 153 ill. (c) liv. Act. 11 Bom. 
H. C. K. 166. 

3. Dissimilarity of thumb impression is relevant to disprove identity. I C. W. N. 33. 
FAILURE OF JUSTICE. See Irregularities — 14. 

FAILURE TO ACCOUNT, See Breach of trust — 41, 

FAILURE TO PROVE A CASE. See False cliarce-lZ 
FAIR COMMENT. See Defamation — 17. 

FALL. See Wound — 7. 

FALSE AFFIDAVIT. See FuIrc efitlcncc — Afiidnvit. 

FALSE CHARGE. S. 211,1. P.C. 

1. Abetment of— , 

1. In order to support a charge of abetment, there must be evidence of previous co- 
operation. There is no abetment after an act is committed. 18 W. R. 28. 

2. A perSiin who gave evidence in support of .a f.alse charge is not guilty of .abetment of 
that charge. 10 C. L. R. -I, 18 W. K. 28. 

3. If a person makes an other lodge a false information before Police, he is guilty of 
abetment of offence under S. 211. 7 C. \V. N. 556. See 10 C. L. R. 4. 

2. A.opliCAbilUy — . 

1. Where the person at whose instance proceedings under S. 211 are instituted against 
. -a false comphinant, is nerer charged in any Court, nor put upon his trial in any 

Court nor proceedings taken in a Court, it cannot be said that an offence under 
S. 211 was one which was committed in or in rehtion to any proceedings in Court. 

9 L. 408*1928 L. 259=109 I. C. 685=29 P. L. R. 515=29 Cr. L. J. 605, 1924 A. 
779. 44 C. 650, 19 P. R. 1917 Cr. and 34 A. 522 Dissented. 

2. False information to Police was followed by a complaint to the Magistrate on the 
same facts, which was dismissed by the Magistrate. Held, that an offence under 
S. 211 and not-under S. 182 is committed. 1928 R. 243 = 29 Cr. L. J. 1044. 

3. Burden of proof. 

1. ' It is not for a person charged under S. 211 to make out that his report was true, 

until it has been clearly traversed by prosecution evidence showing that it was 
false. 1929'M. 496=113 I. C. 455=30 Cr. L. J. 167=30 M. L. W. 795. 

2, The burden of proving absence of just and lawful ground is upon the prosecution. 

It’ must prove a negative fact by leading cogent evidence and not merely a former 
record. 26 P. R. 1900 Cr. 


4. 

5. 


Charge. 

The charge should specify the exact nature of false charge for which the accused is to 
be tried.' 1 B. H. C. R. 87. ^ 

“Charges’' or “institutes proceedings.” 


1 Where a charge is made against several persons and one is not proceeded against, 
the fact that others are charged in Court does not make the charge against the 
former, a charge in Court. 1924 A. 779=46 A. 906, 34 A. 522 Dissented. 


2, Mere stating facts and suspicion is not charge’ but alleging belief in the guilt of a 
person and desiring he should be proceeded against is charge. 40 A. 906^1924 A. 
779 = 821 . 0 . 167= 25 Cr. L. J. 


3. Causing Police • ’ to be made 

complainant’s : amounts t, 

= 1924 A. / /. 3* 1239. * 

4. Petition for ir , Munieij. 

intending to ta • ' ’ 

who gave votin • 

charge under . ' •• L. J. 

39 A. 715. 


■ ^ property as being unlawfully in 
’ the meaning of S. 21 1. 46 A. 906 

. , to the M-igistrate, 

employee Board, 

does criminal 

J. 1106 See 
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False CharRc^icontd.) 

5. During the investigation, the Police were told that they should search the house of 
certain persons, as there was reason to suspect their conduct. Held, it did not 
amount to “charge” within the meaning of S. 211. 28 I. C. 999 = 16 Cr. L. J. 423. 

6. A telegram that a dacoity had t.aken place without mentioning names is not institu* 
tion of false charge within S. 211. 25 I. C. 630= 15 Cr. L. J. 622. 

7. Statement to Police under S. 162. Cr. P. C., is not a complaint or charge. 11 Cr. 

L. J. 286 = 20 L. J. 132, 11 Cr. L. J. 164. 

8. A complaint of cognizable olTence to the Police is institution of criminal proceedings 
within the meaning of S. 211. 17 C. 574, 40 C. 360,19 Bom. 51, 22 Bom. 517 
28 M. 565, 31 M, 506, 4 P. 472=1925 P. 678=92 I. C. 8S5. 

9. There are two modes of instituting criminal proceedings either to Police or to 
Magistrate. 14 C. 574, S«5C 16 A. 124, 4 A. 215—598. 

10. According to Allahabad High Court, the mere making of a complaint to Police or 
Magistrate is merely making a charge. Following upon that charge there must 
be institution of criminal proceedings, vtz., taking some action against the- person 
charged. 16 A. 124, 5 A. 215—598, 26 A. 244, 6 A. L. J. 989, 22 Bom. 596. 

11. Where accused .asked a Magistrate to compel the prosecutor to execute a sale-deed 
or return the purchase money, fading which he was to be punished criminally, does 
not amount to a charge. 17 C. 574, 32 M. 258. 

12 Accused complained to Magistt.ate, that Police were tutoring certain witnesses and 
to take .action. Held, it is not a charge within the meaning of S. 211. 26 M. 640, 
75 I. C. 158=1923 N 313 = 24 Cr. L.J. 910=6 N. L. J. 202. 

13. A statement to the Police of a suspicion, that a particular person has committed a 
crime is not a “charge" even though his suspicion was unfounded. 39 A. 715, 28 
I. C. 999, 38 I, C. 334. 

14. Accused cannot be prosecuted under S. 211 for making answers to questions put to 

him by a Magistrate. 19 Bom. 51. 

15. The ‘charge’ should be made in order to the institution of criminal proceedings, 14 

P, R. 1879 Cr. 

16. Petition against tlie Manager, Court of Wards, about his mismanagement to the 
Deputy Commissioner in his executive capacity is not a charge within S. 211. 
109—397 P. L. R. 1904, 7 A. L. J. 618, 30 C. 415. 

17. Accused complained to the Collector, as Officer of Court of Wards, against a subor- 
dinate having wrongfully confined him for extorting bribe. The Collector was 
District Magistrate as well and after examining him judicially ordered his prosecu- 
tion under S. 211. He'd, the Magistrate acted arbitrarily tn turning a departmental 
complaint into a criminal complaint and ordering his prosecution without giving 
him an opportunity to produce his evidence. 30 C. 415, 28 I. C. 108. 

18. Accused addressed a letter to the Police on the authority of information supplied, 
to him, that a certain person has murdered a woman and that he could prove it, 
it was held that he could not be said to have made a false charge with knowledge 
of its falsehood. 12 P. R. 1905 Cr. 

19. Accused wired to the Collector, that a certain officer had forcibly entered his house 
and inoculated his family. Held, it is not a complaint lo a Magistrate and ;he com- 
plainant could not be prosecuted under S. 211. 7 L, J. 618. 

20. A charge may be vexatious but it is not on that account to be considered false. 1 
Boro. L. R- 11. 

21. If a person makes a charge through bis agent, manager or the like, he would be., 
liable in the same way and to the same extent as if he had himself made it. 10 ‘ 
C. L. R. 4, 18 W. R. 28. 

22. ‘Falsely charging’ means a false accusation made lo any authority bound by law to 

investigate it or take steps in regard to it. 1930 P. 550, 32 M. 258. 

23. The term ‘institution* in S. 211 means institution either by Police or others in some 

criminal Court in consequence of accused’s action. 1922 L. 133 = 65 I. C. 434. 

24. Lodging false information with Superintendent of Police about wrongful confine- 



I^acls iitconsistent or improbable loith Pact in issuc'^iconctd,) 

at tho time of occurrcnco W relevant umlcr S. 11, even thronch the prosecution 
witness was not cross^exanttned on the point. S. J53il!. (c) Kr. Act. 11 Bom. 
H. C. R. 166. 

3. Dissimilarity of thumb impression is relevant to disprove identity, 1 C. W. N. 33. 
FAILURE OF JUSTICE, See lrregul3rilies“14. 

FAILURE TO ACCOUNT. S« Breach of trust-fl, 

FAILURE TO PROVE A CASE. See False cliarffc-l t 
FAIR COMMENT, See Dcfamation~I7. 

FALL. See Wound— 7. 

FALSE AFFIDAVIT, See False evidence— Affidavit, 

FALSE CHARGE. S. 211, 1. P, C. 

1. Abetment of— . 

1. In order to support a charge of abetment, there must be evidence of previous co* 
oper.ation. There is no abetment .after an act is committed. 18 W. R. 2S. 

2. A person who gave evidence in support of a false charge is not guilty of abetment of 
that charge. 10 C. L. R. 4, 18 W. R. 28. 

3. If a person makes an other lodge a Wse inform.ation before Police, he is guilty of 
abetment of offence under S. 211, 7 C. W. N. 556. See 10 C. L. R. 4. 

2. AppUcability — . 

1, Where the person at whose instance proceedings under S. 21 1 are instituted apinst 
a false complainant, is never charged in any Court, nor put upon bis trial in aoy 
Court nor proceedings taken m a Court, it cannot be said that an offence under 
S. 211 was one which w,as committed in or in relation to any proceedings in Court. 
9 L. 408«192S L. 259«109 I. C. 6S5«29 P. L. R, 5I5“29 Cr. L.J. 605, 1924 A. 
779, 44 C. 650, 19 P. R, 1917 Cr. and 34 A. 522 Dissented. 

2. False information to Police was followed by a complaint to the Magistrate on the 
same facts, which was dismissed by the Magistrate. Held, that an offence under 
S. 211 and not under S. 182 IS committed. 1928 R. 243*29 Cr. 1,. J. 1044. 

3. Burden of proof. 

1. It is not for a person charged under S. 211 to make out that his report was true, 
until it has been clearly traversed by prosecution evidence showing that it was 
false. 1929 M.496«I13 L C. 455^30 Cr. L.J. 167*30 M. L. W. 795, 

2. The burden of proving absence of just and lawful ground is upon the prosecution- 

It' must prove a negative fact by leading cogent evidence and not merely a forme 
record. 26 P. R. 1900 Cr. 

4. Charge. 

The charge should specify the exact nature of false charge for which the accused is to 
be tried. 1 B. H. C. R. 87. 

5. "Charges" or "institutes proceedings.” 

1. Where a charge is made against several persons and one is not proceeded 
the fact that others are charged m Court does not make the charge agains 
former, a charge in Court. Z924 A. 779—46 A. 906, 34 A. 522 Dissented. 

2. Mere stating facts and suspicion is not ‘charge but alleging belief in 

person and desiring he should be proceeded against is charge. 40 A. 9uo 
779*82 I. C. 167 * 25 Cr. L. J. 1239. 

3. Causing Police search to be made and identifying property as being 
complainant’s possession, amounts to charge within the meaning of b. 4il, 

» 1924 A. 779*25 Cr. L. J. 1239. 

, 4. Petition for inspection of Municipal election papers to the District 

intending to take criminal proceedings against an employee of 
who gave voting papers to an unauthorized person does not amount ‘O ^ „ 

Charge under S. 2U. 12 Cr. L.J. 433*8 A. L.J. 1105*11 I. C. 6l7* 

39 A. 715. 



565 


Fa]te ChnrRC-^(eii]i(t!\ 

5. Dtirinc tlif* the Police Kcrc loll! tint they should scorch the house of 

crrt.itn \wr<-onc, ih'TC re.i^on to «u«j»cct their conduct. Held, it did not 
i\mounl to "clurpc*' ^sithin the meomns of S. 21 1. 2S I. C. 999 «= 16 Cr. L. J. 423. 

6. A tclepram that n dacoitv had t.ahen phicc without mentioning names is not institn* 
tion of fal'c charge nitliin S. 21 1. 25 I. C. 630“ 15 Cr. L. J. 622. 

7. Statement to Police under S. 162. Cr. P. C., IS not ft complaint of charge. 11 Cr. 

L. J. 2S6«=:0 M. L. J. 132, 11 Cr. L. J 164. 

8. A complaint of cognirahle offence to the Pohee is institution of criminal proceedings 
within the me.aning of S. 21 1. 17C.574,40 C. 360,19 Pom. 51, 22 Bom. 517 
23 M. 565, 31 M. 506. 4 P. 472= 1925 P. 678=92 I. C. 835. 

9. There arc two modes of institutin? criminal proceedings cither to Police or to 
Magistrate. U C. 574, Sec 16 A. 124. 4 A. 215—595. 

10. According to Allahabad High Court, the mere making of ft complaint to Police or 
Magistrate IS nierclv making a ch-arge. Pollowing upon that charge there must 
he institution of criminal prcceedings, vis., t.aking some action against thfc- person 
charged. 16 A. 124, 5 A. 215—593, 26 A. 244. 6 A. L. J. 989, 22 Bom. 596. 

11. Where accused asked ft Magistrate to compel the prosecutor to execute a sale-deed 
or return the purchase monc\. failing which he w.is to be punished criminally, does 
not amount to a charge. 17 C. 574, 32 M. 258. 

12. Accused complained to Magistrate, that Police were tutoring certain witnesses and 

to take action. Held, it is not a charge within the meaning of S. 211. 26 M. 640, 
75 I. C. 158=1923 N, 313=24 Cr. L.J. 910=6 N. L. J. 202 

13. A statement to the Police of ft suspicion, that ft particular person has committed a 
crime is not a “charge" eren though liis suspicion was unfounded. 39 A. 715, 23 
I. C. 999, 38 I. C. 334. 

14. Accused cannot be prosecuted under S. 211 for making answers to questions put to 

him by a Magistrate 19 Bom. 51. 

15. The ‘charge* should be made tn order to the institution of criminal proceedings, 14 

P. R. 1879 Cr. 

16. Petition against the Manager, Court of Wards, about his mismanagement to the 
Deputy Commissioner m his executive capacity is not a charge within S. 211. 
109—397 P. L. R. 1904, 7 A L. J. 618, 30 C. 415. 

17. Accused complained to the Collector, as Officer of Court of Wards, against a subor- 
dinate having wrongfully confined him for extorting bribe. The Collector was 
District Magistrate as well .and after examining him judicially ordered his prosecu- 
tion under S. 211. He'd, the Magistrate acted arbitrarily in turning a departihental 
complaint into a criminal complaint and ordering his prosecution without giving 
him an opportunity to produce his evidence. 30 C. 415, 28 I. C. 108. 

18. Accused addressed a letter to the Police on the authority of information supplied 
to him, that a certain person has murdered a woman and that he could prove it 
it was held that he could not be said to have made a false charge with knowledge 
of Its falsehood. 12 P. R. 1905 Cr. 

19. Accused wired to the Collector, that a certain officer had forcibly entered his house- 
and inoculated his family. Held, it is not a complaint to a Magistrate and the com- 
plainant could not be prosecuted under S. 211. 7 A. L. J. 618. 

20. A charge may be vexatious but it is not on that account to be considered false. I 
Bom. L. R. 11. 

21. If a person makes a charge through his agent, manager or the like, he would be., 
liable in the same way and to the same extent as if he had himself made it. lO ' 
C. L. R. 4, 18 W. R, 28. 

22. ‘Falsely charging’ means a false accusation made to any authority bound by law to 

investigate it or take steps in regard to it. 1930 P. 550, 32 M. 258. 

23. The term ‘institution’ in S. 211 means institution either by Police or others in some 

criminal Court in consequence of accused’s action. 1922 L. 133 = 65 I. C. 434. 

24. Lodging false information with Superintendent of Police about wrongful confine- 
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ment of his mother by the Police is institution of criminal proceeding's nithb S. 
* 211. 1930 C. 711 =--128 I. C. 208=32 Cr. L. J. 110=34 C. W. N. 556. 

25. There is an essential difference between a mere information to Police and a definite 
statement to it that a certain person has committed an offence. S. 211 applies to 
the latter case. 1925 A. 472=85 I. C. 818 = 26 Cr. L. J. 594, 1924 A. 779=22 

. A. L. J. 829=82 I. C. 167 = 25 Cr. L. J. 1239. 

26. Accusation contained in dying declaration made to a Magistrate stands on no better 

footing than an accusation made to a private individual, such as a compounder jn a 
. , • hospital. It is not a complaint. 2950 P. 550=129 I. C 87, 17 C. 574, 30 C. 415, 
19 Bom. 51. 26 M. 640. 

,27. Investigation by Police on information of cognizable offence is not instituting pro- 
ceedings against any person within the meaning of S. 211. 1931 N. 134=32 Cr. 

L. J. 1009=133 I. C. 393. 5 A. 215, 16 A. 124, 3 P. R. 1888 Cr., 1925 P. 678, 
Contra. 17 C. 574, 20 M. 79, 1931 A. 269*^33 Cr. L. J. 256 = 136 I. C. 277. 

28, Statements made in the course of an investigation under Chapter XIV, Cr, P. C, 
are not charges as contemplated by S. 211, I. P. C. 61 M. L. J. 658=1931 M. W. 
N. 1138, 31 M, 506 Ref. 

• 29. 'A woman asked Police to investigate and punish a Sab-Inspector for the alleged 
■ rape. The Sub-Inspector was exonerated and he brought a complaint of false 
charge. Held, the offence committed by woman was under S. 211 and not under 
.. S. 182. 1935 N, 69 = 17 N. L. J. 189. 

30. In a charge of rape accused was not named in F. I. R. but was subsequently named 
in the complaint. It proved to be false. Held, that the offence of the woman was 
J under S. 211 and not under S. 590 I. P. C. 1935 R. 163=36 Cr. L. J. 970. 

■SI.'- Where a person does not confine himself to reporting his suspicions to Police but 
insists on Court proceedings, it amounts to charge- 1934 R. 21=35 Cr. L- 
.. . J- ^259.* 

, 32. Report of cognisable offence to Police amounts to institution of criminal proceedings. 
'195^ Pesh. Il2, case law discussed. 

33, If a complaint is made by a stro ' ' » n accused makes 

, ^ .afilse statement in Police S. 211, as his 

statement did not give rise ‘ 'r, L, J. 357, 20 

M. L. J. 13 i Foil, 1928 M. 791 Expl. 

34. . The test of ‘ charge" is whether t.he person making the charge intended to set 
, the criminal law in motion against the person charged. 1932 L. 246=13 L. 5&S. 

'‘SS.*-' Information given to Police O/Rccr in respect of non-cognizable c.annot amount 
. ' to institution of criminal proceedings under S. 211, as the Police Officer has no 
power to t.ake any proceedings by himself. 1932 C. 511, 1933 O. 374, 1932 P. 170. 

6. Civil remedy. 

A person' may sue merely for damages for a false and malicious prosecution without 
prosecuting one under S. 211, 1. P. C. 3 M. 6, 6 W. R. 9, 30 A. 525 (P. C.) 

7, Complaint not dismissed — Prosecution of compJaintant. 

Petitioner reported to Police about theft and then made a complaint to a Magistrate who 
sent it for inquiry to a Sub-Magistrate, On receiving his report, the Magistrate 
issued summons under Ss. 182 — 211 against the petitioner. Held, that the order 
was illegal, fls the conipkiint had not been dismissed by the Magistrate. 1932 C. 
353 (I) = 36 C. W. N. 15=33 Cr. L.J. 514=137 I. C. 849. 

8. . Complaint under S, 195 (1) (6), Cr, P. C. 

1. \\T.en a false charge is m.ade only to Police and not the Magistrate, no compl-iint i* 
necessarv for a prosecction under S. 211. 1928 N. 17=105 I. C. 454=23 Cr. L.J* 
934, 43 C. 1153, 1924 A. 779, 34 A. 522 doubted. 

2, When information to the Police is followed by a complaint to the Court, the 
ccmrlaio? csder S. 193 is necessary before taking cognizance of a case under 
S, 311, I. r. C., altbocgb the complaint was not investigated by the Coart. 

* P. 323= 1925 P. 453 = ^6 I. C. 825=26 Cr. L. J. 857, 43 C. 1152, 44 C, 630. 
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3. rctaionrr him'clf plinlrrl a mouH n tcspaaff'nt's lioueA an<l carr infrtraii-n 
tlic I'olicc. The rc-^poa'lcnl Tia« rr«'r<-ut<aJ and t!i<fhircr'J hv a 3fflct«frate who 
ordprccl pro^eemion Mndrr ?. 311. HrM, lli'' o^Tence wa« ctmimittrfl In reliti'n to 
proccc-lincs in Court. 1924 It.2ll'^S4 I. C. S63*“.:'» Cr. L, J. 3?3. 

4. Court niiv make a complaint under S. d/fi for an ofT-nce under S. 211, if it l« 
of opinion that the proceedings were caused to N* «taffpd hr that p^r«on. thonch h** 
is not party to the proceedmr^ Wforc it. 1930 C. fi7I = 1 27 I. C. 65, 1925 It. 321 
w27 Cr. L. J. 4. 37 C. 250. 

5. Complaint under S. 21 1 should not l>c made until the oricinal complaint Is proj'rrJp 
dealt uith .and dismissed. 1924 N. 115*= 75 I. C. 543 = 24 Cr. L. J. 959, 1926 It. 
2S4 = 95 I. C. 6S = 27 Cr. U J. 740. 

6 . liven if the accused do not desire to lake action under S. 211, the Court can do so 
s»o motH. 192S A. 333= 112 I. C. 770=30 Cr. L. J. 2. 

7. M.agistrate ought not to order prosecution under S 21 1 merely upon a Police report. 
The complainant should he itiven full opportunity to prove the truth of his informa- 
tion. 1527 C.175«99 t. C. 403, 1927 P. 402= 103 1. C. 63«2S Cr. L. J. 639, 6 
C. 496. 7 C. 208, 27 C. 921. 29 A. 5S7. 30 A. 52. 10 M. 232, 14 C. 707. 

8. Merc failure to prove a case IS not suflicient to order prosecution under S. 21 1, ns 
failure to prove a case is not the same ihinR as the institution of a maliciously fals« 
case 1925 P. 329 = 83 I. C. 701 = 26 Cr. L.J. 141 = 6 P. L. T. 365, 1924 P. 379= 
72 I, C. 76. IS C. \V. N. 39t. 17 C. W. N. 379. 

9. Mere dismissal of a complaint does not justify a Court in prosecuting the cempl.ainant 
under S. 211. There must be a pnmrt /<rcic case .against him. 1927 A. 107=98 
I. C. 465 = 27 Cr. L. J. 1345. 

10. If the complainant is not examined on aath m support of his complaint, he cannot bo 
prosecuted under S. 211. 1926 B. 284=95 1. C. 68 = 27 Cr. L. J 740. 

11. Where a complaint IS found true by one Court and false by .appelLate Court, com- 
plainant should not be prosecuted under S. 211. 1922 P. 160 = 23 Cr. L. J. 272^ 

12. In ordering prosecution under S. 211, no Court should lend itself to the gratification 
of private malice of a person who may or m.iy not be party to the proceediocs 3 
C. W ,N. 3, 4 N. L II. 140(143). 

13. In ordering prosecution, the Court should consider the chances of conviction, for it 
would be disastrous if there were number of prosecutions ending in acquittal. 37 C 

- 250, 1 C. W. N.400. 

14. Court should not order prosecution in a pending case. 28 P. R. 1836 Cr. 1 A 497 
lA. 527, 74 1. C 1054=1933 \. 360 = 24 Cr. L. J. 862 = 45 A. 58. 

15. Ordering of prosecution without giving notice or opportunity to the accused is 
illegal 7 M, 292. 18 A. L. J. 620. 

16. If there IS a clear case of false charge, the accused should be prosecuted under S 

• 211, and riot to be let off with fine under S. 250, Cr. P. C. 29 C. 281, 27 M. 59. 

17. In ordering prosecution it is necessary to hold that the charge was both false and 
. malicious, 29 C. 481. 

18. Award of compensation under S. 250, Cr. P. C., does not bar a prosecution under S. 
211., 30 C. 123, overruling 28 C. 25l, Contta. 49 I. C. 850. 

19. If A, B and C complain to the Police and C complains to Magistrate as well. 
Magistrate’s complaint is necessary for the prosecution of any or all of them 19 
P. R. 1917 Cr, 101 A. L. J. 61. 

20. The offence under S. 211 must be divided into two parts, one where on the report 
investigation is held and which leads to proceedings in Criminal Court, and the 
other is, where report only led to Police inquiry and no proceedings in Court. 
Complaint under S. 195 is necessary m the former case but not m the latter case 
9 Mys. L. J. 112, 46 A. 906, 9 L, 40S, 53 C. 824. 1929 S. 115. 

21. Submission of a petition containing a false charge of bribery to the Inspector- 
General of Police against a Sub-Inspector is punishable under S. 211. 26 P. R 
1908 Cr. 
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22. Great delay in filing complaint under S. 211 is alone sunicicnt to dismiss ii. 1935 
it. 485. 

23. For a false charge against two persons, only one ofTcncc is committed. 1934 R. 21 

*=35 Cr. L. J. 1259. 

for filing complaint is necessary unless some proceedings before 
Magistrate have preceded complaint under $. 211, 1934 U. 40«35 Cr. L. J. 802* 
148 I. C. 845, 44 C. 970 Disl. 

25. If a complaint under S. 211 is dismissed under S. 293 Cr. P. C.. a fresh complaint 
un^er S. 500, I. P. C., in competent. 1934 U. 40 = 35 Cr. I., j. 802. 

26. S. 195 (l) f6) applies to cases of false report made in investigation of Police aith 

intention that there should be trial m con'enuence of it. 1936 238=37 Cr. L. J. 

426,1929 5.132. 

27. Accused falsely reported to Police that A removed Ins watch from the car and 

with another. He w.as prosecuted under S. 2I1“~193. Held thatS. 
195 (1) {6} did not apply and proceedings were qu.ashed. 1936 L. 238=37 Cr. 
L. J_. 426. 

28. Ko person should be proceeded against under S. 211 unless he is given opportnoify 

to substantiate his allegations. 1932 L. 246= 1 3 L. 568. 

9. Complaint by Police. 

Accused made a complaint to Police, which reported to the Magistrate that it was 
false. Magistrate accepted the report and notice to accused was issued to show 
cause. Police preferred a complaint under S. 213. Held, that Police was entitled 
to prefer complaint. 1934 M, 175 = 35 Cr. L. J. 698=148 1. C.593. 

10. Compounding of originol offence. 

The fact that an offence alleged to have been committed had been compounded is 
conclusive answer to a charge made against the prosecutor under S. 211. H C. /9* 

11. Criminal Proceedings. 

1, Criminal proceedings include ihe investigation by a Police Officer. 1931 A. 269=31 
Cr. b. J. 256=136 I. C. 277. 

2, False information to Police of non-cognizable offence does not constitute institution 
of criminal proceedings. 1932 C. 511=59 C. 334 = 33 Cr. L. J. 631. 

3, Making of false charge before a Magistrate followed by Police enquiry but no further 
proceedings is not mstitutiorj of criminal proceeding. 3 P. R. 1888 Cr. ' 

1 2. Defamation-^complaint of — for — . 

If a complaint under S. 2U is dismissed under S. 203, Cr. P. C., a subsequent fresh 
complaint under S. 500, 1. P. C. is competent. 1934 R. 40=35 Cr. h. J. 602. 

13. Distinction between S, 182 and S, 211. 

1. * False charge " in S. 211 implies a definite accusation of an offence of a defined 
person, and “ false information ” might merely comprise the giving of mformati^ 
without charging a person of any offence, 15 Bom. L. R. 574=20 I. C. 747, 42 f- 
998, 105 I. C. 454=28 Cr. L.J. 934=1929 N. 1\ 

2. In a prosecution under S. 182 malice need not be proved but under S, 21 1, _ proof of 
the absence of ;ust and lawful ground for making the charge is an important 
element. 19 B. 717 (725, 726). 

3. S. 211 presents the same offence under S. 182 in its aggravated form. 5 C. 18^, 32 
C. 180, 7 M. H. C. R. 5, 5 P. 33=1925 P. 717=26 Cr. L. J. 1269. 

4. A conviction under either section on the same facts would not be illegal. 1 Weir 120. 

5. The offence under S. 182 is complete, when false information is given to a 
servant, although he does not institnte criminal proceedings but a case under S. 21 , 
a Court should determine criminal proceeding instituted in it. 15 A. 336, 64 I* 

839, - 

■6. U a false charge is made to Police against a definite person it will fall under S. 2 l b 
Por an offence under S. 182 it is only necessary that information given sboald o« 
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false to lii«; knottletlcc. 8 Mys. L. J. 1 12, 9 L. 40S, 21 A. L. /. 805, 46 A. 906 
19J7 M. \V. N. S75. 

14. Essentials and Evidence. 

1. It is enough to constitute nn ofFence under S. 2fl if the accused tn.ikes his complaint 
Without .nnj' just ^rounds .and acts without due care and caution 192S S. 184=82 
1. C. 718 = 25 Cr. L. J. 1358=19 5. L. R. 91. 

2. It must l>c proved that accused made the statement which he knew to be false and 
whicli he belicred to be false or which he did not beliere to bo true. 61 I. C. 521 
=22 Cr. L. J. 393. 

3. Mere f.ailure to prove a case IS not sufTiCictit to order prosecution under S. 211 
1925 P. 329 = 83 1. C. 701=26 Cr. L.J. 141, 1924 P. 379=72 1. C. 75=24 Cr 
L.J. 316. 

4. .\ false charge against a public serrant must be made to an officer who has power to 
investigate and send it for trial. 1929 C. 724 = 33 C. \V. N. 1058, 1930 P. 550. 

5. Information to Superintendent of Police that a certain Police Officer wrongfully con- 
6ncd the accused and his mother, falls under S. HI, and not under S, 182. 1930 C. 
711=34 C. \V. N. 556=32Cr. L.J. 110=128 I.C. 208. 

6. If the complaint is filed in Court and there is no report to the Police. Police can* 
not proceed under S. 21!. 1926 A. 613 = 96 1. C. 870 = 27 Cr. L. J. 1014. 

7. Tne application that the Police should not torture the accused, is not n complaint 

and the accused could not he prosecuted under S. 211. 1923 N. 313=75 I. C. 158 

= 24 Cr. L. J. 910=6 N. L. J. 202. 

8. An order for prosecutioj of an offence under S. 213, merely on the report of the 
Police that the information given by the accused is false, without giving him an 
opportunity to prove the truth of information. IS bad. 1927 C. 175 = 99 I. C, 408 
= 28 Cr. L. J. 152, 1927 P. 402 = 103 1. C. 63 = 28 Cr. L. J. 639. Sec 7 P. 408= 
1929 P. 70=117 I. C. 647=30 Cr. L. J. 842. 

9. The Crown must prove that the primary intention of the accused was to cause injury 
to the Police Officer and he set the criminal law m motion. 1932 L. 246= 137 I. C. 
157=33 P. L. R. 174. 

10. A complainant who was not examined under S 200, Cr. P. C., cannot be prosecuted 
under S. 21 1 if his complaint is dismissed on a report called for under S. 202, Cr. 
P. C. 2 P. R. 1912 Cr., 27 C 921. 

11. Whether a report made to the Police IS substantially correct IS a question of fact. 
5C. W N. 727. 

12. Where accused never knew before actually served under S. 182, what the Police 
report was and the application filed by him impugning the report had been rejected. 
Held, that the proceedings should be quashed. 33 Cr. L. J. 406=1932 C ?87. 

13. V person may, in ood faith, institute a charge which is subsequently found to be 
false, or he may, with intent to cause injury to an enemy, institute criminal pro- 
ceedings against him believing there are good grounds for them and he is not liable. 
But to constitute this offence he must have known that there was no j'ust or lawful 
ground for such proceedings. 3 N. W, P. H. C. R. 327. 

14. Accused made a complaint to the Police and the complainant started prosecution 
under S. 211. Accused then made the same complaint to Magistrate and claimed 
investigation. The claim was rejected and he was convicted under S. 211. Held, 
that the conviction was not illegal. 1934 R. 21 = 35 Cr. L. J. 1259, 1928 A. 765, 
and 1932 P. 152 Rel. on. 44 C. 650 Dist. 

15. Failure to prove a case. 

Mere failure to prove a case is not sufficient tor ordering prosecution under S. 211, I. 

P.‘ C., as it is not the same thing as institution of maliciously false case. 1925 P. 
329 = 83 I. C. 701, 1924 P. 379=72 I. C. 76, 18 C. W. N. 391, 17 C. W. N. 379. 

16. False report by Police. 

1. A Head Constable falsely reported to his officers that certain persons were in the 


/ 
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habltjordcaling with stolen cofKlsnml they %vcre rro.scn3tcj! nml najuiited, he was 
guilty under S. 2tl. (1865) 2 \\\ U. -14 Cr. 

2. W'herc n Police Ofiiccr nindc n false report regarding an offence, which the Magis- 
trate, after hearing eritfcnce, found to be false he could not t-c prosecuted under S. 
211. 4C. \V. N.347. 

17. Jurisdiction. 

1. A person made a complaint to the Police and the Police did not take any action, he 
filed a complaint in Court. The Magistrate ordered a preliminary cn(]uiry. The 
Police filed complaint against him under Ss. 21 J, 182 in the Court of another 
Magistrate. Held, tliat the latter Court hail no jurisdiction, ns the prehminarj’ 
enquiry- of the first Court had not been completed and no complaint v.as made by it. 
1929 S. 115=115 l.C. 313 = 30 Cr. L.J.399. 

2. If a Magistrate erroneously and in good laith takes cognizance of a complaint, 
although he is not empowered by law, no prosecution for false complaint can he 
ordered. 1930 P. 550, 1926 P. 400. 17 C. 574 and 32 .M. 35S Dist. 

3. The criminal proceeding taken and false charge made outside British India are 
not within the scope of S. 211. 1924 B. 51=47 B. 907=77 I. C. 189 = 25 Cr. L. J- 
333. 

4. The Magistnate dismissing a complaint is not competent to proceed against the com- 
plainant under S. 211, but should make a complaint. 5 P. P. 36S. 

5. Even where the accused persons do not desire to take action under S. 211, a Court 
can act s«o moln. 1928 A. 333 = 112 1. C. 770=30 Cr. L. J. 2, 

18. Of accusation which is not complaint. 

Accused submitted a petition to the Deputy Commissioner making certain complaints 
against Manager of the Court of Wards, he could not be convicted under S. 211, as 
it was not a complaint. 109 P. L. R. 1904, 30 C, 415. 

19. Of arson. 

Where a man burnt his own house and falsely charged another, he was guilty under 
S. 211. (1867) 8 W. R.'65 Cr. 

20- Of bribery. 

Submission of a petition containing false charge of bribery against a Sub-Inspector of 
Police to the Inspector-General of Police falls under S. 21 1, 26 P. R. 1908 Cr. 

21. Of dacoity, hurt or theft. * ' 

1. Where a false charge of dacoity was made to a Police Officer, who referred it to a 
Magistrate as false and the Magistrate ordered the charge to be dismissed without 
taking any action against the party implicated, the person prefering the charge was 
guilty under S. 211. 20 M. 79, 1 M. H. C. R. 30. 

2. A charge of voluntarily causing hurt contained in a petition of complaint was wilfuly 
false and made with intent to injure another, the complainant was guilty under 
S. 211. 4 N. W. P. H. C. R. 6. 

3. A falsely to injure B informed the Police that B has stolen property in his house 

and Police searched B’s house and the information proved to be false, A was guilty 
under S. 211 and S. 182. 16 P. R. 1870 Cr., 14 P. R. 1872 Cr. 

22. Opportunity to show cause. 

Or,tinarilv a'nerson ought to be given an opportunity to show cause before he is ordered 
ro be prosecuted under S. 211. 33 Cr. L. J. 406-1932 C. 287. 

23. Petition for protection from Police extortion. 

Petitioner sent a petition to Superintendent of Police making allegations of bribery and 
evtortion against a Police Sub- Inspector, who was put on trial and acquitted. Held, 
that petitioner should not be prosecuted under S. 21 1, I. P. C , as he only prajed 
for his own protection. False charge would depend whether his object was to set 
the criminallaw in motion or ask for a departmental inquiry. 59 C. 331-1932 C. 

511, 1932 L. 246=137 l.C. 157=33 P. L. R. 174 = 33 Cr. L.J. 409. 
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24. Procedure — . 

1. A person -who lays information containing a false charge against a number of persons 
commits a distinct olTence against each of the persons and may be separately pro- 
secuted under S. 211 for each of such oITences. 48 I. C. 342=19 Cr. L. J. 1002. 

2. Where a false charge is made to Police only and not to a Magistrate, no compl.aint 
under S. 195 is necessary for prosecution under S. 211. 43 C. 1152, 105 I. C. 454 
=1928 N. 17, 51 A. 332=111 I C. 858=*29 Cr. L. J. 938. 

3. If the offence falls bath under S. 182 and S 211, prosecution for minor offence under 
S. 182 is improper. 114 1. C. 685=1928 R. 254=30 Cr. L. J. 342, 32 C. ISO, 44 
C. 650, 15 A. 336, 7 B. 184. 

4. Where Magistrate has no jurisdiction to take cognizance of an olTence under S. 211 
for u'.ant of proper campkint, he can investigate it as regards S. 182- 5 P. 33 — 
1925 P. 717 = 88 1. C. 1045=26 Cr. L. J. 1269 = 6 P. L. T. 515. 

5. The ofTence under S 21 1 is non-cogmzable oneand the Police Officer cannot investi- 
gate it. He can onlv make a complaint under S. 195 to the ^^aglst^ate. 1925 M. 
672 = 90 I. C 393 = 25 Cr. L. J. 1550=1925 M. W. N. 317. 

6. Before lodging a complaint for making a false charge against a complainant, the 
original complaint must have been investigated. 1926 B 284 = 27 Cr. L. J. 740. 

7. Where a false report is made to Police and also a complaint to Magistrate, proceed- 
ings under S. 21 1 are appropriate, though under S. 182 are not illegal. 64 I. C. 
839, 32 C. 180, 34 A. 522. 

8. If a complaint under S. 211 is dismissed under S. 203, a fre.sh complaint under 
S. 500 IS competent. 1934 R. 40=35 Cr. L. J. 802. 

25. Report to Police. 

1. ' Where a person does not confine himself to reporting the matter to Police and 

stating his suspicions, but insists on Court proceedings, it amounts to charge. 
1934 R. 21 = 35 Cr. L. J. 1259. 

2. False report was made by accused to Police of an ofience. It was admissible as 
admission under S. 21, Evidence Act. He was guilty under S. 211. 1936 P. 358. 

3. S. 195 applies to cases of false report made in investigation of Police with intention 
that there should be trial in consequence of it. 1936 L. 238 = 37 Cr. L I 426 
1929 S. 132=30 Cr. L.J. 732. 

26. Sanction. See — 8. 

No sanction for filing complaint is necessary unless some proceeding before Magistrate 
has preceded complaint under S. 21J. 1934 R. 40 = 35 Cr. L. J. 802=148 I C 

845. 44 C. 970 Dist. ' * 

27. Sentence. 

A sentence of imprisonment is obligatory only if false charge is made to the Police under 
the latter part of S. 211. But under the former part, only a fine is permissible 
9 Mys. L. J. 112, 1 B. H. C. R. 34. 

28. Use of F. I. R. against the maker under S. 211. See First information report. 

29. Vexatious charge. 

To bring a vexatious charge is no oflence under S. 21 1. 1 Bom. L. R. 11. 

FALSE CLAIM IN COURT. S. 209 I. P. C 

1. Complaint. 

Before prosecuting a person under S. 209, he should be allowed an opportunity of 
proving his claim.' 3 L. L. J. 537. 

2. Esssentials and Evidence. 

1. The f.act that claim is dismissed does not necessarily make it false. 54 I, C. 630 
22 Cr. L. J. 467. ‘ ’ 

Z It is not necess.irv under S. 209 that whole of the claim should I'C fal«e. 7 
A. W. N, 1, / 
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3. Makitifj of fxnyfchi’m, lias no reference lo n document nrodaced m support of tbe 
claim. 28 M. L. J. 486«29 I. C. 71. 

4. If a person obtains a decree fraudulently for a sum not due, the case x^ould fall 
under S. 210, I. P, C., whether the Court had power to pass the decree or not. 52 
t. C. 666 = 20 Cr.L.J. 693. 

5. Where a person knowinply makes a ^false claim nnd falsely verified the phint, be 
can l)c convicted of one or the other, hut not of Ixilh. And since verification 
was necessary to prefer false chim, prosecution should be under S. 209. 1901 
A. W. N. 187. 

6. A charge under S. 209 cannot he sustained if the claim depends on a question of 
law or on some custom having the force of law and not upon facts. 33 P. 
R. 1888 Cr. 

7. S. 209 applies to false cl.aim in Court by forged entries. 25 P. R. 1884 Cr. 

8. S 209 applies when there is knoadedge that claim is false and not where there is 
not a mere belief that it is false or is believed to be true. 38 P. R. 1838 Cr. 

9. Fraudulent application to execute decree for sum not due falls under S. 209, when 

an order of attachment is passed thereon and then set aside on objection. 53 416. 

10. Mere incorrect application for execution does not fall under S. 209. 1936 A. 364- 

37 Cr. I.. J. 420. 

3. Fraudulently obtaining decree. S. 210, I. P. C. Sec Fraudulently obtaining decree. 

4. Similar acts of — . 

1. In a prosecution under S. 209, 1. P. C., evidence relating to other suits by the accused 
against other persons may be admissible under Ss. 14*15, Evidence Act, to 
attimus of accused and a systematic course of fraud and to rebut the plea of go<« 
faith or mistake. 46 I. C. 696** 19 Cr. L. J. 776. 

2. Evidence relating to similar suits by other persons is not admissible unless those 
suits form part of the same transaction or are the result of conspiracy between 
them. 22 C. W. N, 494=46 I. C. 696. 

FALSE DEFENCE. See Defence—S. 

FALSE DOCUMENT. See Forged document using as genuine. 

FALSE EVIDENCE. Ss. 191—193. 1. P. C. 

1 . Abetment of — . 

1. A person instigating another to make a false statement is guilty of abetment. (187S} 

20 W. R. 41 Cr. 

2. A person asking a witness to suppress certain facts in giving his evidence is guilty 
of abetment. 2 M. H. C. K. 438. 

3. A person falsely personated another witness — the scribe of a document and 
having as such written it. The persons who set him as the true scribe and thus 
caused him to give evidence as such are guilty of abetment. 8 W. R. 5. 

4. A person who instigated a witness to say that a certain person when arrested was 
found standing in a certain place which was not true, was held to be guilty of abet- 
ment. 1893 B. U. C. 632. 

2. Administrative Enquiry. 

Where perjury is committed in an administrative enquiry, no appeal lies against order 
for prosecution. 1929 A. 936=120 I. C. 122*“ 30 Cr. L. J, 1154. 

3. Affidavit by accused. Sei False information— 2. 

An application was put in for transfer of a case on some facts which were denied by th* 
other party by counter affidavit and the statement of the Magistrate. Held, that on 
this material a prosecution under S. 193 should not be started, though the enquiry 
under S. 476 can be ordered. 32 Cr. L. J. 674=58 C. 1211 = 1931 C. 344. 

4 . Attempt. 

It a witness makes a statement and later on in the course of same deposition confrad/cW 
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it and wy*; it is untrue, l)e is guilty of attempt to commit perjury if the first state- 
ment can Iw proved to be false. 1927 N. 189=103 1. C. 101 =28 Cr. L. J. 645. 

5. Basis of prosecution. 

1. As a written complaint is not verified, it cannot be basis for prosecution for perjury. 

But the examination of the complainant under S. 200 being taken on oath and read 
over to him can be basis for prosecution. 1926 N. 141 = 26 Cr. L. J. 1401. 

2. Depositions not read over to witness cannot be basis for prosecution 1924 C. 705 
=51 C. 236=81 I. C. 803 = 25 Cr. L. J. 1027, 42 I. C. 783=18 Cr. L. J. 1039. 

3. Opinion of handwriting expert, without being examined on oath and the opinion of 
the Court about the handwriting cannot be basis for the prosecution. 1 R. 290 = 
1924 R. 17 = 76 I. C. 425 = 25 Cr. L. J. 185. 

4. Where an approver makes a statement under a pardon not given during enquiry 
under Cr. P. Code, tlie statement cannot form basis of an alternative charge of 
offence under S. 193. 46 B. 61 = 1922 B. 138=64 1. C. 40=23 Bom. L. R. 884. 

5. A statement recorded under S. 164, Cr. P. C., c.an be basis for prosecution. 45 B 
834=1921 B i = 60 1. C. 593 = 22 Cr. L. J. 241. 16 S L. R. 285. 

6. Depositions to which the procedure laid down in S. 360, Cr. P. C , has not been 
applied cannot be used for prosecution under S 193. S. 360 applies equally to accus- 
ed as nell as witnesses. 1921 P. 149=62 I. C. 584 = 12 Cr L. J. 568. 

7. A prosecution for perjurv should not he ordered if the statements are discrepant 
owing to inaccuracies of mmd and arc not deliberately false. 19 Cr. L. J. 230. 

8. A hearsay evidence should not be made the subject of prosecution. 7 A. L. J 618. 

6. Burden of Proof—. 

1. The burden is on the prosecution to prove beyond all reasonable doubts that the 
■ alleged statement IS false 51 I C. 679=19 Cr L J. 519. 

2. Prosecution must prove that it is not probably but necessarily false. 56 I. C. 660. 

3. In perjury cases administration of oath to the accused has to be proved by the prose- 

cution like other facts It can be proved from the record. 50 I. C. "87=20 Cr I 
J. 379. -3 1. C. 585. ‘ ' 

4. Prosecution must prove that the statement is false. Burden cannot be thrown on 

accused to establish good faith as to defence, 1934 P. 133 = 144 1 C 10J1“34 
Cr L. J. 917. 1933 P. 513 = 34 Cr L. J 912 and 36 362 Rel. on. 

7. Charge — . 

1. In a charge for perjury, the incriminating passages stated to be false must be speci- 

fied in the charge. It is not a proper charge to set out the whole deposition and say 
that it contains false statements. 28 C 348, 1924 C. 104 = 76 I. C. 417=25 Cr L 
J. 177, 43 I. C. 585=19 Cr. L. J. 169=1918 P. 13. * ‘ 

2. Ill an alternative charge it is not proper to set out two long depositions which are in 
some respects contradictory', leaving the accused to find out for himself in respect 
of which particular contradiction, it is, that he is said to have committed an offence 
9 W. R. 25, 42 I. C. 783 = 18 Cr. L. J. 1039=1917 P. 299. 

3. Precise words used by the accused and not merely their substance should be set out 
in the charge, 51 I, C. 579, 17 W R. 32, 22 W. K. 28. 

4. A charge is a precise formulation of the specific accusation made against a person, 
who is entitled to know its exact nature at the earliest stage. 28 C 4 34. 

5. If the charge does not give the precise date on which the false statement was made, 
it IS vague. 8 W. R. 95. 

6. The charge should be framed on the English record and not on the vernacular re- 
cord. 23 W. R 28. 

7. An alternative charge in respect of two contradictory statements can be framed only 
when the prosecution is unable to prove which of the two statements is false. 27 
R. 1890 Cr , 2 Weir 300. 

8. Otherwise two separate charges ought to be framed, relating to each statero 
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3. Making of any fclfitm, has no reference to n ilocumenl pfodaced In support of the 
claim. 28 M.L. J. 486«29 I C. 71. 

4. If a person obtains a decree fraudulently for a sum not due. the c.nse would fall 
under S, 210, I. P. C., wlietlier the Court had power to pass the decree or not. 52 

I. C. 666 = 20 Cr. L, J. 693. 

5. Where a person knowingly makes a ’false chtlm and falsely verified the pbinf, he 
can {>e convicted of one or the other, hut not of both. And since verification 
was necessary to prefer false claim, prosecution should be under S. 209. 1901 
A. \V. N. 187. 

6. A charge under S. 209 cannot be sustained if the claim depends on a question of 
law or on some custom having the force of haw and not upon facts. 33 P. 
R. 1888 Cr. 

7. S. 209 applies to false claim in Court by forged entries. 25 P. R. 1884 Cr. 

8. S 209 applies when there is knowledge that claim is false and not where there is 
not a mere belief that it is false or is believed to be true. 38 P. R. I89S Cr. 

9. Fraudulent application to execute decree for sum not due halls under S. 209, 

an order of attachment is passed thereon and then set aside on ohjection. 53 A. 416. 

10. Mere incorrect application for execution does not fall under S. 209. 1936 A. 

37 Cr. L. J. 420. 

3. Fraudulently obtaining decree, S. 210, I. P. C. See Fraudulently obtaining decree. 

4. Similar acts of — . 

1. In a prosecution under S. 209, 1. P. C., evidence relating to other suits by the accused 
against other persons may be admissible under Ss. H05, Evidence Act, to *h'^ 

of accused and a systematic course of fraud and to rebut the pica of gow 
faith or mistake. 46 I. C. 696=19 Cr. L. J. 776. 

2. Evidence relating to similar suits by other persons is not admissible unleM those 
suits form part of the same transaction or are the result of conspiracy between 
them. 22 C. W. N. 494=46 1. C. 696. 

FALSE DEFENCE. See Defence— 3. 

FALSE DOCUMENT. Sec Forged document using as genuine. 

FALSE EVIDENCE. Ss. 191—193, 1. P. C. 

1. Abetment of — . 

1. A person instigating another to make a false statement is guilty of abetment. (1 

20 W. R. 41 Cr. 

2. A person asking a witness to suppress certain facts in giving his evidence is 
of abetment. 2 M. H. C. R. 438. 

3. A person falsely personated another witness — the scribe of a document and sn we 

having as such written it. The persons who set him as the true ^ribe an 
caused him to give evidence as such are guilty of abetment. 8 W. R. 5. 

4. A person who instigated a witness to say that a certain person when S! 

found standing m a certain place which was not true, was held to be guiU> o , 
ment. 1893 B. U. C. 632. 

2. Administrative Enquiry. 

Where perjury is committed in an administrative enquiry, no appeal lies against or 
for prosecution. 1929 A. 936=120 I. C. 122=30 Cr. L. J. 1154. 

3. Affidavit by accused. See False informatiOtt—2. 

An application was put in for transfer of a case on some facts which were 
other party by counter affidavit and the statement of the Magistrate. 
this material a prosecution under S. 193 should not be started, though the q 
under S. 476 can be ordered. 32 Cr. L. J. 674=58 C. 1211 = 1931 C. 344. 

4. Attempt. 

1» a witness makes a statement and later on in the course of aime deposition contra » 
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it and says it is untrue, he is guilty of attempt to commit perjury if the first state* 
mentcan be proved to be false. 1927 N. 189=103 I. C. 101 = 28 Cr. L. J. 645. 

5. Basis of prosecution. 

1. As a written complaint is not verified, it cannot be basis for prosecution for perjury. 

But the examination of the complainant under S. 200 being, taken on oath and read 
over to him can be basis for prosecution. 1926 N. 141 = 26 Cr. L. J. 1401. 

2. Depositions not read over to witness cannot be basis for prosecution 1924 C. 705 
=51 C. 236=81 I. C. 803 = 25 Cr. L. J. 1027, 42 I. C. 783=18 Cr. L. J. 1039. 

3. Opinion of handwriting expert, without being examined on oath and the opinion of 
the Court about the handwriting cannot be basis for the prosecution. 1 R. 290= 
1924 R. 17=76 I. C. 425 = 25 Cr. L. J. 185. 

4. Where an approver makes a statement under a pardon not given during enquiry 

under Cr. P. Code, the statement cannot form basis of an alternative charge of 
offence under S. 193. 46 B. 61 = 1922 B. 138=61 I. C. 4C=23 Bom. L. R. 884. 

5. A statement recorded under S. 164, Cr. P. C., can be basis for prosecution. 45 B 

834=1921 B. 3 = 60 1. C. 593 = 22 Cr. L. J. 241, 16 S L. R. 285. 

6. Depositions to which the procedure laid down in S. 360, Cr. P. C , has not been 

applied cannot he used for prosecution under S 193. S. 360 applies equally to accus- 
ed as well as witnesses. 1921 P. 149=62 I. C. 584 = 22 Cr L. J. 568. 

7. A prosecution for perjury should not be ordered if the statements are discrepant 
owing to inaccuracies of mind and arc not deliberately false. 19 Cr. L. J. 230. 

8. A hearsay evidence should not be made the subject of prosecution. 7 A. L. J. 618. 

6. Burden of Proof — . 

1. The burden is on the prosecution to prove beyond all reasonable doubts that the 
alleged statement IS false. 51 I C. 679=19 Cr L J. 519. 

2. Prosecution must prove that it is not probably but necessarily false. 56 I. C. 660. 

3. In perjury cases administration of oath to the accused has to be proved by the prose- 
cution like other facts. It can be proved from the record 50 1. C. i87=20 Cr, L. 
J. 379, -3 I. C. 585. 

4. Prosecution must prove that the statement is f.ilse. Burden cannot l>e thrown on 

accused to establish good faith as to defence, 1934 P 133= 144 I. C. 101 1 *-»34 
Cr. L. J. 917. 1933 P. 513=34 Cr L. J 9l2aniJ 36 362 Rel. on. 

7. Charge — . 

1- In a charge for perjury, the incriminating passages stated to be false must be speci- 
fied in the charge. It is not a proper charge to set out the whole deposition .and say 
that it contains false statements- 28 C. 348, 1924 C. 104 = 76 1. C. 417 = 25 Cr. L. 
J. 177, 43 I. C. 585 = 19 Cr. L. J. 169=1918 P. 13. 

2. In an alternative charge it is not proper to set out two long depositions which are in 
some respects contradictor^-, Ie.aTing the .accused to find out for himself in respect 
of which particular contradiction, it is, that he is said to ha\e committed an odence, 
9 W. R. 25, 42 1. C. 783= 18 Cr. L. J. 1039=1917 P. 299. 

3. Precise words used by the accused and not merely their subst.mce should be set out 
in the charge. 51 I- C. 579. 17 W R. 32. 23 W. li. 

4. A charge is a precise formulation of the specific accusation made against a person, 
who IS entitled to know Its exact nature at the earliesi stage. 28 C 04. 

5. If the charge does not give the precise date on which the false statement was made. 

It IS vague. 8 W. R. 95. ’ 

6 The charge should X'c framed on the Ilnglish record and cot On the vernacular re 
cord. 23 W. R 2< 

7. An alternative charge in respect of two contradictory statements can be framed o~Ir 

when the prosecution is enable to prove which of the two statements is false 9 ?' ’ 
R. 1S90 Cr, 2 Weir 3C0. * y 

8. Otherwise two separate charges ought to he framed, relatiap to each statemf/ 
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by tbc Court which bc.iril the ra.e. 1931 I!. IS3-’35 Ct. 1.. J. 

False Bt.ltcmcnt wo. mode lietore Police anil 

I. C. 320, 1923 C. 862*=' 55 C. 1312, »n«l 1923 A, 54S Kef. 

A Masistrotc rcconlins slolement under S. 164. Cr. rS^WSr'l.V.C, 

mennins o( S. 195. Cr. I>. C. Hence f Ce«l 

c.innot be taken withnul n compl.i.nl in wntmi o( ■ 

to which It was snl«r.hnate, 1935 A. 341. 4B A 60 and 4r A. 934 
Conlradictory slntcment. ,rif«K5. 

1 . In every case ol contradictory statements. 'Y' "'ll C. W. N. 

Prosecution should always be m the interest of justice. 1 J 

544=1929 Cr. C. 26. 55 C. Uli „i,m disert. 

2. There is no law that a witness should he triren an * 1 ° "Yead over a 

panctes m Ins statement, lint it is open to him to explain w 
him. 1929 C, 390 = 33 C.W.N. 644. See 3 I.. L. J. 44.. 

II a witness makes a statement and later pertain' in'^the Xroative, as Ike 

and says Jt tvas untrue, he c.annot be concicted of j927 N. I89=»10l 

whole statement amounts to no more than second «at m t. 19 j^Ved 

I. C. 101 = 23 N.L.U. 35 = 23 Cr.l..J.Y5j-’f 

168. 34 1. C. 556 Conleii 10 C. 937 and 26 M. 55. . the 

Where one of the two contradictory avadeil of by accused forptosKU- 

.accused was diseharseci, 141 =9 KC 713=26 Cr.Uj. 1401- 

non of witness for perjury 42 C. 240, 1926 A. I4l =3 

Where a witness m.ade a false slatemeat before Coinmittine Magistral b ^ 
Vruly at the trial. High Court refused .o Pro^'' 5 Lo! 

Notice should not be issued if the case is pending. - ^ 

A Court should not prosecute merely Yed”in’ a'*'peli 6 on ta which he is se* 

ment made on oath and a sta ement contained m a petit, 

bound to State the truth. 2 Wcjr 169. ouccessful ooij 

A charge of perjury based on j 9 ^J®Cr! 7 ^44. 158 P. L- 

C. 783=18 Cr. L. ). 1039. 


3. 


4. 


J. iO K.I. 4W.e.. 

Accused cannot be convicted of Psrjury if »> YepoSt'on' iTthe’' light of the see"”''- 
ment, he was not ashed to explain his 14 S, 3 L. L. J. 442. 

11 Cr. L. ]. 353. 6 1. C. 409, 18 Cr. L. J. 772 41 1 . w impossibh 

No person should he convicted ""^th cL be'’[rae 54 1. C. 673. 

, ha? the statements of the acensed made on be no prosecutioa for 

If the coutradictory statements ate ''”Y?houwVe’'made m favour of «c°MiliYg' 

rrS,’'"" ?.n. Toit CrTbC 1?6=15 Cw L. J. 4S8. 28 B. 533, 13 Cr. 

Wh!reVpeLr.s Pms^uted for * 

In order to base couv.ct.oa ou contradictory statements both the stateme 
on oath. 32 I. C. 330. _ v-.e.„~nv 13 C. 

Contradictory statements must have b 72 P. L.R. 1911. 

and not recklessly or negligently. 36 A- 3 , accused should have a 

Before ordering prosecution *=®°*^'fe^%tfacuSi!”reconciliation, explanation or 
iccus penitentiac or an opportamty 218. 34 I. C. 656. 

correction. 230 P. L. R. 1911, 19 I. C. 7U -7 c . ^Hoa for 

immaterial point there should be no j 


10 . 


12 . 

13. 

14. 


15. If the contradiction is on a 
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perjury. 26 A. 509. 

16. Conviction can be b.ised on contradictory statements. 18 B. 377, 55 C. 1312. 

17. If one of the statements is m<ide before a Magistrate not having authority to carry on 
preliminary inquiry and the other before a Magistrate having jurisdiction, there will 
be no sufficient basis for an alternative charge of perjury. 11 B. 702. 

18. A person making one statement under S. 164, Cf. P. C., and another contradictory 
statement at the trial, is guilty. 22 A. 115, 1908 P. \V. N. 73, 45 B. 
834, 18 B. 377. 

19. It is not necessary that contradictory statements should have been made at different 
trials or inquiries for a prosecution for perjury. 26 M. 55, 96 I. C. 505, 10 C. 937. 

20. Accused can be convicted of perjury for two contradictory statements on a single 

charge, if there is evidence to show which statement is false. 5 Bom. H. C. R. 49. 

21. Proof of contradictory statement on oath, without evidence a**, to which of them is 
false, is sufficient to justify a conviction. 4 M. H. C. R. 51. 

22. If a witness makes contradictory statements in Committing Magistrate's Court and 
in Sessesion s Court, it cannot always he supposed that subsequent statement is true 
one. 1935 N. 145=36 Cr. L. J. 935=156 I. C. 257, 1933 N. 179=34 Cr. L J. 649 
= 143 I. C, 747 Diss. from. 

23. Mere contradiction in deposition will not justify prosecution for periur>*. 1934 S. 155, 

1928 C. 862=55 C. 1312. 

10, Essentials and Evidence. 

1. For perjury the deponent must leave Court under he with which he begins deceiving 
it. If the witness goes back to his previous deposition m his cross-examination, no 
offence IS committed. 1929 N. 279*117 1. C. 210=30 Cr. L J. 724. 

2. There can be no offence if a statement though false t\'as made without an intention 
to make it. 28 B. 533, 7 A. 44, 10 C. 405, 1926 N. 141=89 I C. 713*26 
Cr. L. J. 1401. 

3. If the statement IS capable of reasonable construction there is no perjury. 1924 P. 
381«-72I, C. 887 = 24 Cr. L. ;. 471. 

4 . For a conviction under S 193, there must be absolute certainty about the falsity of 
the statement. 1924 P. 27£ = 72 I. C 161 = 26Cr.L } 321=4 P. L. T. 683. 

5. The offence of perjury is committed whether the false statement had material be.iring 
on the matter under enquiry or not. Materiality has bearing up.jn the punishment. 

1929 A. 936=120 I. C. 122=30 Cr. L.J 1154=1930 A L. J 251. 

6. Where a Patwari prepared false written statement which he was required by Revenue 
Court to prepare according to his papers and gave evidence on oath, he is gui ty 
under S. 193 and not S. 218. 1929 A. 374=30 Cr. L. J. 874, 5 A 553. 

7. False verification of a written statement in a suit is giving false evidence under 
Ss. 191 and 193. 1930 A. 490= 31 Cr. L. J. 954= 126 I C. 5=1930 A. L. J. 955 
1927 A. 383, 6 A. 626, 27 P. R. 1894, 43 C. 1001, 26 A. 509. 

8. A person making false statement lo an affidavit in support of an application under 
S. 439 as required by S. 539-A is guilty under S. 193. 1927 S. 128 = 99 I. C. 600 = 
28 Cr. L. J. 168. 

9. Accused can be prosecuted for perjury for making false affidavit m support of an 
application for transfer. 1926 L. 12=89 I. C. 457=26 Cr. L. J. 1369, 1922 L. 113 
=23 Cr. L. J. 399=3 L. 46. 28 A. 331 and 33 A. 163 Dissented. 

10. Special oath is conclusive as against person who offers to be bound by it, but does 
not prevent the Court from prosecuting him for perjury if the statement was false in 
fact and to his knowledge. 1924 Bom. 511 =26 Cr. L. J. 1237. 

11. Jlaking false claim against Railway for detention of goods by over stating value is 
punishable under S. 193. 1924 N. 35 = 25 Cr. L. J. 15. 

12. When accused’s statement is proved to be false, it can be presumed that he 
tionally gave false evidence unless he offers explanation. 1929 N. 193 = 116 

v’., 643=30 Cr. L.J. 655, 36 A. 509, 36A.30i 1927 N. 170. 
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13. Where a witness stated that he had no knowledge of the arrest of his son and was 
prosecuted under J93. Held, the mere fact that the accused heard of the arrest 
afterwards does not make him liablCf when he was not present in the village on the 
day of the arrest. 1927 L, 874«28 Cr. L. J. 1010. 

H. For a conviction for perjury it must be proved thaf it is impossibie that the staterasjst 
of the party accused made on oath can be true. 1 R. 290*3924 R. 37*76 I.C. 
425=25 Cr. L.J. 185. 

15. It must be proved that the statement is false to the knowledge of the accused. 61 
I. C. 521 = 22 Cr. L, J. 393. 

16. In a prosecution /or perjury on a dental of the receipt of consideration, the presentp- 
tion of law as to the passing of consideration for a promissory note is not applicable 
to criminal trial. 59 I. C. I9S=22 Cr. L. j 54*18 A. L. J. 1151. 

17- Hearsay evidence given by witness cannot be made the subject of prosecution under 
S. 193. nCr. L.J.351. 

18. A person making three different statements at three different stages of proceediugs 
should not necessarily be prosecuted for perjury. 11 Cr. L. J. 734«=8 I. C. 947. 

19. In a suit for ejectment, defendant pleaded that he was the owner. Plaintiff produced 
rent-deed signed by defendant, who said that bis signatures were obtained on a 
blank paper. There was endorsement on the back of the document Tahrir Taslttn 
hat. Held, the evidence is insufficient (or conviction for perjury. 21 Cr. h- )• 
485*7 1. C. 420. 

20. If the deposition is not read over to the witness, it is inadmissible and convicttoa 
under S. 193 cannot he. 42 M. 561 *50 I. C. 987 * 20 Cr. L J. 379. ' 

21. A witness who deliberately gives false evidence and when confronted with incontesh* 
ble proof of his falsehood admits it to be false, he is guilty of perjury. 37 I. C. 64 
«13 Cr. L. J. 752. 

22. Recital in judgment about the statement of a witness is inadmissible in «vid«« 
under S. 80 and cannot form the basis of conviction under S. 193. 56 I. C. 660*21 
Cr. L. j. 500, 1924 C. 104 = 76 I. C. 417. 

23. A person signing a report without reading it cannot be said to know that the repwt 
was false and is not guilty under S. 193. 50 I.C. 28=20 Cr. L. J. 568**' 
A. L.J. 574. 

24. If a witness after being informed of various circumstances by Court, acknowledges 
the falsity of his previous statement and corrects it, he is not guilty of perjury. * 

P. R. 1917 Cr.= 15 P. W, R, 1917 Cr.=39 I. C. 847=18 Cr. L. J. 607. 

25. It is not necessary lo prove that the alleged statement is impossible. Il is suRicieot 
to prove it incredible. 54 I. C. 60=~2l Cr. L. J. )2~22 O, C. 236. 

26. Mere suppression of circumstances when the fact stated is true is no perjury. 32 I* C- 
688=17 Cr. L. J. 96*9 S. L. R. 170. 

27. Previous contradiclory statement of accused is not sufficient to prove falsity of tli* 
alleged statement- 13 I. C. 2^. 

28. An inaccurate statement IS flot necessarily false. 43 I. C. 822, 7lJ.C.66h 

29. An ambiguous statement is not a false one. 1924 P. 381 =24 Cr. L. J. 471. 

30. A dubious or uncertain statement is not necessarily false. 32 I.C, 

Cr. L. J. 96. 

31. The fact that no oath was administered to a person is no bar to his prosecation f®' 

perjury*. 1925 A. 410*65 I. C. 710=26 Cr. L. J. 566. 

32 Evidence of even one witness is sufficient for a charge of perjury. 193! A. 362*1^^ 

■ I. C, 394 =32 Cr. L. J. 780*53 A. 598. 

33. .\ccused admitted having perjured tbemselres to incriminate a person of 

because they bad been totored by Police, Held, they are guilty as they were on 
no eompcJsjon to make the statement which would hare ibe eflect of sending 
innocent man to gallows. 10 W. K. 48. 
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34. A conviction for perjury is not sound if the statement is not read over in the presence 
of accused, or his Pleader. 42 C. 240, 52 C. 159*= 1924 C. 889=83 I. C. 905 = 26 
Cr. L. J. 201, 1 L. 361, 46 C. 175. Sec 12 C. \V. N. 845. 

35. If n witness makes a false statement deliberately without any inducement or com* 
pulsion, the fact that he subsequently withdraws it should not give him complete 
immunity. 1935 N. 145 = 36 Cr. L, j. 935=156 I. C. 257, 6 W. R. 65 Cr. (1866)., 

36. A witness technically can be prosecuted for making contradictory statements in the 

course of same deposition. 26 M. 55, but it is expedient that he should not be pro- 
secuted as he is trying to correct himself and some locus Penitentice be given to 
him. 1935 N. 145 (146) = 155 I. C. 257=36 Cr. L. J. 935, 1923 C. 862=55 C. 
1312 and 1927 N. 189 = 23 Cr. L. J. 645 Ref.^ '' 

37. Merely because a person is coward, he cannot be inferred to be perjurer. 1934 S. 6 
= 35 Cr. L.J. 736. 

38. If witness reverts to truth during trial, prosecution need not be ordered. 1934 S. 155. 
37 C. 619, 112 I. C.468 Ref. 

39. A man may make a statement in the belief that it is true, though good reasons exist 
for knowing it to be false, for man’s beliefs are not always influenced by good 
reasons. 1933 P. C. 124. 

40. The statement of approver who is examined on oath under S. 164 can be subject of 
perjury under S. 193. I. P, C. 1933 L. 321 = 14 L. 507. 2 P. R. 1893 and 1922 B. 
138 Dist. 

11. Fabricating. See Fabricating False Evidence. 

12. False balance sheet. 

The making of false balance sheet is not an offence within S. 193 but S. 418. 16 A, 88. 

13. False claim. 

Making of false claim against Railway for detention of goods by overstating its value is 
punishable under S. 193. 1924 N.'35=75 I. C. 703 = 25 Cr. L. J. 15. 

14. False statement in an application by accused, 

1. A convicted person cannot get nd of his conviction by tendering by affidavit in re- 
vision. If he tenders an affidavit, he cannot be prosecuted for false statement con- 
tained therein 19 A. 200. 

2 Statement made by an accused m an affidavit in support of application for transfer of 
a case can be the subject matter of perjury. 3 L. 46, 6 L. 34, 1926 L. l2-=26 Cr. 
L. J. 1369, 1933 A- 47“ 55 A. 114. 33 A. 163 mo longer good law, 

15. False pleadings. 

1. A person films a written statement in a suit is bound by law to state the truth and 
if be makes a statement which is false to his knowledge or belief or which he be- 
lieves not to be true, he is guilty under S. 193. 6 A. 626. 

2 . A ... .. 1 ,. V. . , , « ' le for the purpose of 

■ of prosecution in a 

16. False statement in declaration. S. 199, 1. P. C. 

1. This section deals with voluntary declaration, 4 M. H. C. R. 185. 

2. S 199 does not apply to applications for executions of decree containing false avert- 
ments. 1934 O. 65 = 147 I. C. 395, 10 B. 283 Rel. on. 

3. Prosecution must prove that declaration is false, the burden does not lie on the ac- 
cused to prove good faith. 1934 P. 133 = 34 Cr. L. J. 917. 

•i. Even though a declaration does not comply with the requirements of 0. 19, R. 3, 
C. P. C., it IS still a declaration within the meaning of Ss. 199 and 200. 1933 P. 
513 = 34 Cr. L. J. 912. 1924 P. 312=73 I. C. 721 and 37 C. 259 Ref. 

5. The burden of proof is on the prosecution to prove that accused knew or believed th/'' 
affidavit to be false. 1933 P. 513. - / ♦ 
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17. Fa!sc verification. 


1. The rcrification of an appi<catton, in which tijc npphcml mahrs a hUt staiemsnt, 
doc«i nol suh;rct ))jm Jo puni^hmrnt umJer S. iV}, if such ftppJfe.ifjoo rfoe? not rt- 
quire verification. fi C, 440, (iSfiS) 9 W. It. 5S Tr., 25 A. W. N. 52. 

2. H a <iecrce-hof<ler, hnnwJnff that some thintr h.'K been paid on the decree verifies an 
execution applicnlion for full amount, he In guilty und'-r S. J95. 7 S. I,. R. 2\ 

3. Sipninp nnd vctifyinr; an application cont.aininrf fahe rt.xtcmcnl is an ofTcnce under 
S. 193. ,nnd it luahcn no difference that at (he time when the signature and verifica* 
tion were appended, the Ihtrktutit wan htanh. 6 Horn. L. R. 839. 

4. A false verification of wrtllcn statement in n suit in an offence under S<. I?!"-!??- 
1930 A. 490. 1927 A. 393, 5 A. 620. 27 1\ L. K. 1891 Cr„ 43 C. 1001, 26 A. 509. 

18. Giving evidence in another’s name. See Talse Personation in Court. 

A person falsely depoainR in another’s name is not guilty nf cheating by personation, but 
under S. 193. 1 B. If. C. R. 89. 

19. Illegal pardon. 

Evidence of accused person illeg.ally pardoned cannot be used ag.ainst him or subject him 
to prosecution for perjury. 10 Dorn. 190. 

20. Illegal or irregular trial— want of jurisdiction — . 

1, The fact that the trial rn which false evidence is given is to lie commencctl de ttova 
owing to irregularity docs not exonerate the person giving false evidence and be i* 
guilty under S. 193. 19 M. 375. 

2, Proceedings in a trial were annulled in consequence of sanction being Insufficient it 
was held that the person in giving false evidence was not guilty, as the false state* 
ment was not made in a stage of judicial proceedings. 8 B. 11. C. K. 37 Cr. 

3, If the Court had no jurisdiction or acted beyond jurisdiction a conviction for perjuri* 
will not be sustained, 6 A. 103. 


21. Incriminating question. 

If an incriminating question is pul to the witness and be makes a false answer he i8 
guilty under S. 193, 2. C. L. R. 181. 3 M. H. C. R. App. 29. 

22. Intention. 

If the accused proves that he did not intentionally make false statement, he is entitled to 
acquittal. 1934 0. 65« 147 h C. 395, 26 A. 509 Rel. on. 


23. 

1 . 


2 . 

3. 


Joint trial. 

In a prosecution for perjury the case of each accused should be separately 
into. To include them in one joint charge is illegal. 5 A. 37, 6 flf. 252, 30 C. 4 > 
72 I. C, 527, 89 I. C. 713, 1923 L. 89. ^ 

If there was a common purpose to make a false statement, a joint trial of two accus- 
ed is legal. 51 Bom. 310=1927 B. 177, 48 A. 325. 


Persons verifying false statement and witness perjuring in pursuance of same de^n 
can be jointly tried under S. 193. 1936 N. 263, 1926 A. 334, 1927 B. 177, 4 A. 29 , 
10 C. 405, 6 M. 252, 18 Cr. L. ]. 339 Ref. 


24. Judicial proceedings. See Judicial proceedings. 

1, During an inquiry by Magistrate regarding a head man a witness was examined on 
oath. Held, he could not be convicted under S. 193 as Magistrate had no power t 
administer oath. 1934 A. 988 (2), 29 A. 563. 

2. Statement of witness recorded under S. 164, Cr. P. C., is not evidence in ® ^ 

judicial proceedings within the meaning of S. 193, I. P- C. 45 B. 834= 1921 B. ^ 

22 Cr. L. J. 241. 


25. Liability of accused. 

Accused cannot be charged either for giving or fabricating false evidence with the sole 
object of diverting suspicion from himself and concealing his guilt m regaro 
crime with which he is charged. 29 A. 705. 
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26. Materiality to tlie case. 

1. It is not necess.iry th.it the false evidence should be niatenaJ to tJje case. (J866) 6 
W. R. 8+ Cr.. 5 Bom. H. C. R. 63, 1 M. H. C. R. 38. 

2, If the subject miller of the clnrge of perjury w.is wholly immaterial to the case, the 
jury might well attribute the statement to Indifference or carelessness on the part of 
the prisoner. 1 B. 1!. C. 33 {41 42). 

2. Cases may arise in which luateriatity may not he essential to the offence, but it 
must be taken into consideration In arriving at the intention with which the false 
statement was made. 2 P. L. T. 380. 

4. The offence of perjurv is committed wrhether the false statement had materLil bearing 
on the c.ise or not. Materiality has be.afing upon punishment. 1929 A. 936= 120 
I. C. 122=30 Cr. L. J. 1154. 

27. Oath. See 34. Sec Oath against aalh. 

1. The fact that no oath was administered to a person is no bar to his prosecution for 
perjury. 1925 A. 410 = 85 I. C. 710 = 26 Cr. L. J. 566. 

2. Perjury may be committed even if the witness was neither sworn nor affirmed. 19 
C. 359, 16 Bom 3.59. 11 A 183. 16 M. 140—105 Coni. 10. A. 207. 

3. It IS no offence to give false evidence before a Court m a Native State where the 
oath is not administered under the provision of law’ in force in British India, but 
under the law of the State in relation to proceedings before that Court. 47 Bom. 
907=1924 B. 51=77 1. C. 189 = 25 Cr. L. J 333. 

4. If the Court Ins no authority to administer an o.ath to a wjiness, a prosecution for 
perjury will not stand. 20 C. 724, 14 C. 653, 20 C. 719, 24 C. 755, 15 P. L. R 
1894 Cr. 

5. If the Court administering the oath is acting beyond its jurisdiction, a conviction for 
perjury will not stand. 6 A I''3, U B. 702. 

6. Prosecution for perjury IS bad in case of oath against oath. 28 Cr. L. J 1006. 

7. While the witness was affirmed at the beginning of the day to speak the truth in all 
the cases before the Court that day, he IS guilty under S. 193 for giving false evi- 
dence in a suit, although he was not sworn for that case. 2 M. H. C. R. 43, 4 M. 
H. C. R. 185, But this is no longer law. See S. 13 Oath’s Act, X of 1873. 

28. Procedure. 

1. Statements under S. 25, Income Tax Act, must be verified like plaints. Tt is the 
Collector and the District Magistrate who can direct proceedings to be taken for" 
offences under the Act. 38 I. C. 993 = 18 Cr. L. J 433= 15 A. L. J. 163. 

2. A deposition which is not read over to witness in the presence of accused or his 
Pleader is not nullity. It can be proved by the evidence of Magistrare that he ad-’ 
miUed it to be correct. 51 1. C. 666= 20 Cr. L. J. c06. 

3. Depositions not read over are inadmissible under S. 80 Evidence Act, for perjury, as 
they are not taken m accordance writh law. 42 1 C. 326 = 18 Cr. L J 966*28 
M. 308, 36. I. C 955, 12 P. R. 1917 Cr., 1928 L. 125 = 107 I. C. 100. 

4. Secondary evidence of depositions not read over to a witness is barred by S 91 Evi- 

dence Act. 58 I. C. 830=1 L. 361 = 21 Cr. L.J. 830. 

5. In the absence of evidence that the deposition was not read over, the Magistrate 

ought to assume that the Judge of the Civil Court complied with the provisions of 
O. 18, R. 5, although there is no note of R. O. A. C. 28 P. R. 19J8 Cr =47 J C 
872 = 19 Cr.L.J. 972. 12 P. R. 1917 Cr. ' ' 

6. Reading over of a deposition when the Magistrate is taking other evidence is illecal 

1926 C. 423 = 87 I. C 840 = 26 Cr. L. J. 1016, 52 C. 499 = 1925 C. 831. ’ 

7. Reading the deposition by a witness himself and an admission by him that it was 
correct is not sufficient compliance of S. 360, Cr. P. C. 1925 C. 1120 =87 I. C 103 = 

26 Cr. L. J. 951, 42 C. 240. 

8. Reading over depositions of witnesses after the examination of all is over i' ■" ^ 

49 M. 71=90 I. C. 659 = 1925 M. 1206=26 Cr. L. J. 1587. 
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6. An Intention to procure false conviction is corrupt one. 1 P. R. 19H Cr. 

7. In support of alibi, accused produced a cattle pound receipt and called the Patil 
of another village to prove that he was there at the time of offence. The defence 
was not believed Held, he was guilty under S. 195. 46 B. 317=23 Cr. L. J. 
23=1922 B. 99=64 I.C. 5Q3. 

8. In the absence of evidence that the accused knew that the interpolation in an 
account complained about was a false statement, the mere fact that it was he who 
produced the accounts in Court will not make him guilty under S. 196,48M. 
395=1925 M. 609=86 I. C. 449=26 Cn L. J. 801. 

9. A person commits no perjury when the assertions made therein are, according to 
affidavit not from his personal knowledge but from what he had been told and when 
there is nothing to show that the assertions are not correct. 1923 A. 75=74 I. C, 
75 = 24Cr. L.J. 747=21 A. L.J.88. 

10. A person producing accounts in pursaance of a notice under S. 23 (2), Income Tm 
cannot be prosecuted under S. 196, where the books were found to be false. 1927 
C. 724=104 I. C. 903 = 28 Cr. L. J. 887=31 C. W. N. 996. 

11. The offence under S. 196 calls for deterrent punishment. 50 B. 783. 

39. Want of jurisdiction in the original case, 

1. If the Court administering the oath is acting beyond its jurisdiction, conviction for 
perjury will not he. 6 A. 103, U B. 702, 14 Bom. L. R. 753. 

2. The test of jurisdiction is whether or not the Court had power to enter upon the 

inquiry. 20 Cr. L. J. 245. 

4. A Pleader giving false explanation on solemn affirmation when asked to explain bis 
conduct under the Legal Practitioners’ Act, is not guilty.. 6 M. 252. 

4. A person making a false statement m an application for a new trial is not guilty. 
2 B. L. R. 1. 

5. Making a false statement before a person purporting to act under the Registration 
Act but not legally authorixed to do so, is no offence. 20 C. 719. 

6. An heir of an employee tn the Telegraph Department supporting his claim 
District Judge by false witnesses under an oath, the Judge having no authority! 
administer, is not guilty. 6 A. 103. 

7. A Native Christian giving false evidence on oath under Act V of 1840, the Act 
being not applicable to him but only to Hindus and Mahommedans, is not guilty* 
4. M. H. C. 185. 

FALSE INFORMATION. S. 182, 1. P. C. 

1. Affidavit by accused. 

1. In support of an application for transfer of a case, a person making false 

in an affid.avit, is guilty under S. 182. 13 L. 46, 6 L. 34 = 1925 L. 312, 1926 L. i 
Coni. 33 A. 163. 

2. In support of an application for transfer, a person swore to an affidavit and 

it over to his Pleader, who filed it in Court. It contained false allegations. ’ 

that as it was open to the accused to instruct his Pleader, not to file the affioaw , 
there was no information under S, 182 and he was not guilty. 47 M, L. J. d5o 
1925 M. 123 = 25 Cr. L. J. 1383. 


2 . 


Applicability of S, 182. 

1. For a conviction under S. 182, it is not necessary that the false report must be taken 
down from dictation. 1926 O. 448=95 I. C, 598=27 Cr. L. J. 822. 

2. A prosecution under S. 182 will he irrespective of whether the action which a poblic 
sersTint is asked to take on the information is legal or not 24 Cr, L. J. 913. 

3. False information by means of affidavit by third person in support of an appjioat*®” 
for transfer, falls under S 182. 1925 31 123=83 1 C. 343=25 Cr. L.J. 1383. 


4. s'. lS2appHes to statements made by persons in the nature cf evidence 

an inqoincg officer. J923 P. 56= 104 I. C. 712=28 Cr. J. 872, 10 B 124. 3J ?»• 
506 A 227 P.L.R, 391+ Cr. Dist. 
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3. Burdfn of proof. 

1. li*« on ih* n pr.ir- thit !h** knew or h^Hcro-f the 

tT l>- Cll.C 171^22Cf. U J. 547 (Cal.) 

1 Th" fi't Ih" lafarmatm •hiwn ta l»e fil<e mt cut npoa the pirty- who 
»• clnrc'* J tin \'t S. 1‘'2 th» h,itiJ"n of <hiwmc that when he ma !e it, h* belicTed it 
tol>-tni'-. 110 1. C.7f5 = 2?Cr.I^J 753. 

3. IVn-'-tiltm tniMt miVr o-it that the circani<tan^c< were «trh that the onlv inference 
vi-a<i that h** mii«l haxn> known or l>*lierel it to l»e falte. 1923 O. 4 “69 I. C. 81. 

4. Arru«'-1 1 < not bnin'1 to *hoir that the information ciren w.aa in fact trii*. 19'’2 L 
313-^62 I. C. 327«22Cr. I,. J.503“2 I*. L K. 1922. 

A. Complaint under S, 1 95 Cr. P. C. Sen False charpe— 7. 

Where information is eirm to Police and the Police take proce'* linps, the tryln? Jfapis- 
tratc IS not comp'^tnl to institute complaint iin'ler S 195 (1) (rri Cr P C 
1932 C 511. 

5. Diilinclion between S. 1 82 and S. 21 1. See False charpe— 13. 

6. Essential and Evidence. 

1. To constitute an ofTcnce under 1S2. it ts necessary that accused positively knows 
nr I'^li'-res the information to ho false. It is not sufiicient that he had re.asnns to 
h^liov.* it to h* f.als- Of di 1 not holiere it to he true 30 Cr. L. J. 1005 = 1930 L 54 
fn. 32 P. R. 1*554 Cr.. 53 1 C. 695=20 C. L. j. 791. 29 P. R. 1894 Cr. 

2. It IS .an essential inprehent of an o2ence under S 152 that offender .should intend to 
cause or should know it to he likely that the information piren will cause the 
public semnt to do or omit to do anythmp which he oupht not to do or omit If the 
true facts svere known. 1930 P. 550=129 I. C. 87, 1925 P. 717. 

3. A made a false report of daemty but the Police prosecuted certain persons under 
S. 324, 1. 1’. C , nho were .ac«iuitied Conanction of A under S. 182 on a Police report 
islepal 1930 O. 414 = 1930 Cr.C. 954=123 I. C 2S4. 

4. A driver of a motor c.af dfiTinp without a license, when .asked for his name by 
Superintendent of Police, pave a wronp name. Summons were Issued to .another. 
He was guilty under S. 182. 7 P. 715= 1929 P. 4 = 30 Cr. L. J. 177. 

5. The word "cive" m S. 182 cannot be given the restricted meaning of the word 
“volunteer. 3R. 577= 1925 R 364=90 l.C. 316=26 Cr. L. J. 1532. Contra 
227 P. L. R. 1914 Cr. 

6. Inability to substantiate one's claim IS no offence under S. 182. 1928 P. 574 = 109 

I. C. 805 = 29 Cr. L J. 613. 

7. Person identifying before Tre.asury Officer another as the proper p.ayee of certain 
money rashly and without taking care to ascertain the truth of his identity is not 
guilty under S. 1&2, when his object is not dishonest 1927 C. 78=99 I. C. 57 = 
28 Cr. L. J. 25=44 C. L. J. 230 

8. Accused who sold his horse and gave false information of theft is guilty under S. 182. 
1922 A. 272 = 71 I. C. 216 = 44 A. 647 = 24 Cr L. J. 88. 

9. Accused may be convicted under S. 182, though the petition containing the informa- 
tion is not signed by him. 11 Cr. L. J. 3 = 4 1. C. 477. 

10. Accused petitioned the Magistrate that a certain person was collecting men to cause 
him injury, which on enquiry was found false. Held, the order for prosecution 
under S. 182 of the petitioner is legal. 53 I. C. 821 = 20 Cr. L. J. 821. 

11. Production of a certificate referring to another man, in support of one's application 
for a post IS no offence under Ss. 419 — 511 but one under S. 182. 8 Cr. L.J. 421 = 

19 M. L. J. 271. 

12. A statement made to an investigation Police Officer in answer to his question 

volunteered is giving information under S. 182, 10 B. 124, 7 P, 715, 1 

410 Contra. 
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13. 

14. 


15. 

16. 


An iMormnpt knowinfrly Ririnp false i«lornialion to puM/c serraol voluntarily ctcd 
bctng questioned is pnntsliaMe under S. }82. 1 L. -f 10^21 Cx. L. J. SIS. 

An expression of suspicion neninst some persons m a complaint of theft to the Police 
does not amount to giving false information. 44 J, C. 352» 19 Cr. L. J. 336. 


A truth speaking witness must l^e protected if he w ohf.'gcd to spwk things which he 
would hesitate to utter in private life. 13 I. C, 392« 13 Cr. L. J. 56. 


A pwson at whoso instance .mother person makes .a false report to the Police can- 
not be tried under S. 182. 6 A. L. j. 236« 9 Cr. L. J. 518. 


37. Statement made on oath in an Application for transfer of the case by the accused 
does not fall under S. 182. 33 A. 163 Contra 3 L. 46. 

18. Asking flf.igi.strate to do an if/egal act, e. g.. unlocking the house of the petitioner 
on f.alfe or true nllcgatlona does not fall under S. 182. 47 I. C. 91 = 19 Cr. 


19. Subrnitting rcsign.ation containing untrue statements regarding other servants to the 
Collector without any intention that Collector should use his powers against tbetn, 
is no offence. 44 I. C. 113«19 Cr. L. J. 257=16 A. L J. IDS. 

20. False report of a non cognizable offence made to Police OlHcer, without evpecfing 
any action on his part, cannot form the ground of conviction under S. 182. 57 1. C. 
96 = 21 Cr. L. J. 576, 1932 P. 170, J933 O 374. 

21. A certain building was burnt down and first inform.ition report was lodged. Puritig 
Investigation the Police Officer examined the accused, who was prosecuted uod« 
S. 182. Held, he was not guilty as it was made under S. 161. 3 R. 377*1925 
n. 364 = 26 Cr. L. J. 1532=90 f. C. 316. 


22. Accused is not guilty if be shows reasonable grounds for believing the informalioo 
to be true. He is not bound to show that it was m fact true. 35 P. R. 1890 Cr. 

23. A appeared before a District Afagistrate and told him that he was beaten and 

up by a Police Officer but stated that he did not like to make a complaint. The 
flfagistrate examined him on oath and on inquiry his information turned out to he 
false. Held, he was not guifty under S. 193 but S. 182. 35 A. 102. 

24. Accused cannot be convicted under S. 182 for giving false information to the 
that a buffalo was missing, as it Is not a report of cognizable offence. 33 Cr. I- J- 
314=1932 P. 170 (I)=13 P. L.T. 83 = 136 I. C. 447. 

25. Where evidence of both parties was heard, conviction is not illegal because accused 
IS not given opportunity to prove truth of bis case. 1933 C. 532=60 C. 656. 

26. It is not necessary that Magistrate must examine the complainant on oath. Offence 
under S. 182 is complete as soon as information is given. 1936 A. 469. 

27. False report to Police amounts to offence when it is of such a nature as might he 
supposed to lead the Police to make use of their lawful power to the injury 
annoyance of any person. 1936 A. 313=37 Cr. L. J. 562. 


7. 


8 . 


Income Tax return. 

Where a person does not sign tbe declaration in bis income-tax return as to his other 
sources of income, the mere mention of some source of income alone m a 
part of the return which was signed, will not make tbe return false. 

M. L. J. 25. 


Jurisdiction. See False charge — 16. 

Accused gave false information to Superintendent Police, by 
costed at Kumba Konam which reached the addressee at Tanjore. Held that on 
Taniore Court had jurisdiction. 1932 M; 427— 137 I. C. 333— 33 Cr. L. J. -15 - 
I, In case of information by letter posted at one place and received at 

Courts at both places have jurisdiction to try offence under S. 182 1930 A. lo 

37 Cr. L. J. 157, 1932 II. 427 not foil. 1923 11. 666=21 Cr. L , }. 309, 1921 M. 3W 
and 1930 B. 358 Bel. on. 


9. Personation. 

1. Where accused got himself 


enlisted in the Police force calling himself Jat, being an 
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Ahir, n ca^te ^\Jio«c cnli«;tnicnt wa< proWbiled, he ^Tis guilty under S. 182. 14 
P. n. ISSO Cr. 

2. By reporting falsely that his father had died, tlie .accused induced a Revenue Sur* 

veyor to enter his name in the Revenue Register ns owner of certain gardens in 
succession to his father. Held, he was guihy under S. 182. 15 Cr. L. J. 603, 

(1882) Unrep. Cr. C. 182. 

3. A personated C at an examination and got a certificate in B's name. B applied for 
a post in Government service and attached that certificate. Held, he was guilty 
under S. 182. 13 B. 506. 

4. B appeared before a village Registrar and falsely personated \V and e.xpressed a 
desire to execute a lease in favour of A. C indentified B ns W and E and D assured 
the attesting witnesses that B was \V. Held, that C, D and E w'ere guilty under 

S. 182 and not under Registration Act. (1895) Unrep. Cr. C. 761, 

10. Procedure. See False charge, S. 211 (Procedure). 

I. High Court can convict an accused under S. 182, even though acquitted by lower 
appellate Court. 1923 O. 4 = 69 I. C. 81=23 Cr. L. J. 641. 

2 A person cannot he charged in the alternative under S. 182or S. 211. Acquittal 
under S. 182 IS no bar to prosecution under S. 211. 20 P. R. 1910 Cr.= 140P 
L R. 1910. 

3. In complaint of theft, the comphinant should not be proceeded against under S. 182 
after the compromise of the complaint. 46 I. C. 410 = 19 Cr. L. J. 730, 

4. \ p.osecution for minor offence under S. 182 is legal when it is doubtful if the facts 
constitute .an offence under S. 211. 37 A. 110. 

5. Accused making a complaint to Magistrate and then dropping proceedings, is no bar 
to the Police Officer to whom false information is given, to the making of a com* 
pKaint under S. 182. 49 I. C. 98= 20 Cr. L. J. 114 = 17 A. L. J. 32. 

6. Giving false information to the Police IS an offence under S. 182 as well as S. 211. 

17 I. C. 791 = 13Cr. L. J. 855. 

7. In case of false report to the Police and a simihr complaint to the Magistrate, the 
Police can institute proceedings under S. 182. 1928 A. 342= ] 14 I. C. 189=30 Cr. 
L. J. 272, 46 A, 43. 17 A, L. J. 32=20 Cr. L. J. 114. 

8. If accused person does not take action under S. 211, Court has authority to make 
complaint. 1928 A, 333 = 112 I. C. 770= 30 Cr. L. J. 2. 

9. When either S. 182 or S. 211 is applicable, a Magistrate or Superintendent of 
Police can take action. 26 A. L. J. 533 = 1928 A. 342=30 Cr L. J. 272. 

10. A Magistrate is not bound to give opportunity to the accused to prove his case, be- 
fore acting on the complaint of Police Officer. 53 C. 1065 = 1931 C. 634=35 C 
W. N. 378 = 32 Cr. L. J. 1241=134 I. C. 919, 

II. Accused gave information to Police about theft and then presented a complaint to a 
Magistrate who sent it for inquiry to a Sub-Magistrate On the receipt of report he 
ordered the issue of summons under Ss 182 — 211. Held, that the order is illegal, 
as he did not formally dismiss the complaint. 36 C. W. N. 15 = 1932 C. 383 (1) = 
33 Cr. L. J. 514=137 I. C 849. 

12. A informed a ” “ ’ * * * * ’ • .■ * *. " » 

Their houses ■ ... 

convicted for . . ■ . ' ' . 

13. Where there is a Naraji petition after the case is reported to be false, it is highly 
improper to prosecute a man under S. 182 without disposing of the Naraji petition. 
1932 C. 550, 1932 C. 287 and 14 C. 707 Foil 1931 C. 634 Dist. 

11. Regarding offence committed. S. 203, 1. P. C. 

1. It is not offence to accompany an infomiant to Police station who makes a false re- 
port. 1933 A. .*0=34 Cr. L. J.445. 

2. It must be proved that the offence was actually committed and accused had 
ledge or had reason to believe that it bad been committed. (1865) 2 W. R. ( 
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h (1873) 20 \V. K. G6, G S. L. K. H3. 

3. Giving information mean? volunteering Information, /bid. 

4. Where there nrc circuni‘5(ance«! of suspicion. Imt it is impossible to hold on the re- 
cord, that accused is one of the /nurderers, his conviction under S. 203 for ffirinf 
false information is not vitiated hy the existence of such circumstances. 46 C. 427, 

5. S. 204 does not apply to a person giving false information to t^olicc during investiga- 
t/on. 7 A. h. J. 1150, (1920) 3 U. B. R. 204, 6 S. L. I?. 143. 

12. Statement made by accused in defence. 

1. Statements made by accused for the purpose of his defence do not fall under S. 182. 
2N W.T». 128. 


2. In a ■ ■' the appellant falsely stated that thews- 

' ' his witnesses. The Appellate Court aslcfd 

h’ua . , ho did so. Held, he was not guiltv* 12 M. 

451, 41 P. R. 1881 Cr , 17 P R 1879 Cr. 

13. Statement made in a petition. 

1. A false statement made in a petition of appeal c.annot he the subject of a prosecution 
under S. 182. 41 P, R. 1881, 34 P. U. 1879 Cr, 29 Cr. L J. 613. 

2. False statement in memorandum of appeal is not covered bs* S. 182. 17 

1879 Cr. 


3. A person submitted resignation to a Collector as olTicer of Court of Wards and the 
petition contained untrue account of an affray and defamatory statements. He 
not guUty under S. 182. 16 A. L. J. 105*44 I. C. 333=19 Cr. L. J. 257. 

4, Accused wrote a letter to D. I. G., Police, alleging corrupt conduct of a Police 

If was forwarded to S. P, who gave it to D. S. P. for inquiry, Accused * 
statement to him which was proved to be false. Held, he wns^^uilty under ^ 
A statement made in answer to a question is also "information/ 3 I... 410, 727 P. 
L. R. 1914 and 3l M. 506 Dist. 10 B. 124 Foil. 


14. Statement to Police. • 

I. A statement made by witness to Police under S. 361, Cr. P. C., is not "information 
given to a puWic servant. 3935 R. 97, 3935 R. 364*5 R. 5?7s»26 Ccv )• 
1532 Foil. 


2. Statement made to a Police Officer in the course of investigation under S. I6l,_in 
reply to a question by him is covered by S. 1S2. I. P. C. It is not confined to 'W' 
formation volunteered or given under S. 154, Cr. P. C. 1936 S. 94, 15 Cr* • 
J. 650 and 31 M. 506 Not foil. 10 B. 124, 1913 P. 555 = 34 Cr. L. J. 1916 
1929 P.4 = 7 P. 715 Rel. on. 

3. A person making false statement to Police cannot be convicted under S. 193. h 
C. 18 Cr. L. J. 98, 7 Cr. L. J. 3. See 1933 R. 119. 


15. Suspicion or mere belief. 

1. A person in whose house theft took place informed the Police that he suspected tjro 
persons whom he named as perpetrators of crime. Held, it did not amount to giving 
false information. 22 C. W. N. 478. 

2. A person informed the Collector that certain- Zamind.ars had usurped Governrfj^t 

land with intent to give trouble to such Zamindar and waste the time of the puoi 
authorities, it -a-as held that he was not guilty as the information was n® f. 

expression of a private person’s belief or opinion so that the Collector m»gnt, « 
chose, sustain a Civil action against them. 4 A. 498. See 13 B. 506. 

3. A nerson stated to the Police Officer, *T find there has been a theft and I 

the oersons named and I want an inquiry to be made. Held, that if th® ■ 

was false, the ofience fell under S, 182. 33 A* 715, (1873) Unrep. Cr. C. 72. 

^6. Telegram. ^ 

Accused falsely telegraphed to the District Magistrate that a town ^s attacked by ^ 
gang of 200 robbers and the Magistrate put no faith in the telegram and tooK 
action, it was held that accused was guilty under S. 182. 13 A. 351. 




False Information — (cohcW.) 

17. Wrong name. 

A driver of a motor car when asked for his name bj' Superintendent of Police, when 
drivinp without license, pave a wrong name and another was summoned. He was 

guilty under S. 182 7 P. 715=1929 P. 4=113 I. C. 587=30 Cr. L. J. 177. 

EALSE KEY. 

Mere possession of fal^e key by which it is alleged, the theft was committed is not suffi* 
cient to connect the accused with the crime. 1931 S. 154 = 1931 Cr. C. 525. 
FALSE NAME. See False information, S. 109, Cr. P. C., Cheating— 26. 

Mere giving false name is no offence. 1935 R. 294=158 I. C. 500, 1935 M.913, 4 M. H. 
C. R. 18, See 7 P. 715. 

FALSE PERSONATION. 

1. At Election. S. 17ND. See Election — 3. 

2. Cheating by — . S. 419. See Cheating by Personation. 

3. In Court — . See False Personation m Court. 

FALSE PERSONATION IN COURT. S. 205, I. P- C. 

1. If A personates B at a trial with B*s consent. Both are guilty. B is .in abettor. 
(1868) 1 M. H. C. R. 450. 

2. It IS not enough to show the assumption of fictitious name. It must be shown that 
it was used as a means of falselv representing some other individual. (1868) 4 

H. C. R. App. 18. 

3. A gave an application in the name of B who was ill. A was not guilty, ns there nas 
no intention to falsely personate B. (1867) 8 \V. R. (Cr.) 80. 

4. Any fraudulent gam or benefit to the offender is not an escenttal ingredient of the 
offence 5 Bom. L. R. 138, I M. H. C 450. 

FALSE RETURN OF INCOME-TAX. S. 177. 1. P. C. 

Where no nonce under S. 22 (2) is given, the assessee is not bound to make return, but 
if he makes a false return, he is not guilty under S. 1"7. 1934 L, 626=35 P. L. R 
544. 15 P. R. 1894 Ref. 

FALSE STATEMENT. See False Evidence. 

FALSE STATEMENT TO POLICE See r.il<e information— 13. 

FALSE WEIGHT AND MEASURES. See Weight and Measures. 

FALSIFICATION OF ACCOUNTS. S. 477-A.. I. P. C. 

1. By Bank Manager. 

1. The Manager falsified the books of the bank to show a sham profit of Rs. 3,000 and 

manufactured pronotes to give the balance sheet and account books an appearance 
of correctness. He is guilty under S. 477-A. 23 P. R. 1915 Cr. 

2. F.alsification of accounts bv Bank .accountaat with intent to deceive n.ank in case 
of liquid.ation falls under S, 477-A. 1935 A 6'4 = 69 I. C. 520= 26 Cr I J I 3?4 
= 47 A. 948=23 A, L. J. 657, 21 A. 113. 


2. By clerk or servant. 

1. One who undertakes to perform or does perform the duties of .a clerk or sef\-anl 
whether in fart tie is or not and though be is under no ohligaiioa to perform such 
duties and receives no remuneration is still clerk or serraat (1901) 1 Weir 554, 

2. Payment b\ percentace of gross taking « no Imr to relation of clerk or ser>-ant 
(1909) 2 Cr. App. R. 28'^. 

3. By Managing partner. 


1. WTiere a managing pait-.er cf a firm falsifies the accounts, he r 
= 6 Bom. L. R. 5-3. 1925 S. 323 = 26 Cr. L. J. 1101. 


The fact that partaersh’p «jl'<-«tei is no answer to a charge cn 
C 464 = I3S !. C. 330 = 33 Cr. L- J. 597. 


gcilty. 83 1. C. 189 
!er P. 477.A. I^'' 


Falstficalton of Aceoimts — (contd.) 

4 . By Postal servant. 


1. Postmaster liandcd over V. P. P. to addressee wilhoul payment on a certain date 
and then altered the account is Ruilty. 1927 M. 626« 102 I. C. 4 83 = 28 Cr L I 
552=52 M. L.J. 703. 


5. 


2. Postal clerk retaining money of n V. P. P, for three months and 
that It was refused by addressee Is guilty under S. 477'A. 
29 (P. C.) 

Charge. 


making an entry 
(1909) 1 U. B. R. 


1. Each act of a falsification of a distinct document amounts to a separate offence and 
an accused cannot be charged with and tried nt one trial In respect of any nember 
of faislfication e^eeding three in the course of a vear. 49 B. 892=1926 B. 110= 
92 I. C. 689 = 27 Cr. L. J. 305, 34 C. W. N. 935, 27 Cr. L. J. 793. 

2. A series of falsification of accounts made to cover a single net of defalcation mav be 
laid in one charge. 30 Cr. L. J. 958, 14 I. C. 603=13 Cr. L. J. 251. 

3. S. 222, (2) Cr. P. C., does not apply to S. 477-A. 26 C. 560, 41 C. 72t 

4. It is illegal to combine three specific instances of defalcations under S. 409 with a 
charge under S. 477-A. 30 M. 323, 41 C. 722. 1933 N. 327=34 Cr. L. J. 673. 

6. Essentials and Evidence. 


1. Making of false entries in a book or register to conceal a previous embezzlement falls 
within S. 477-*' . as the intention is to defraud. 35 C. 450, 13 C. ?49, 42 M. 558, 
36 C. 954, 11 M. 411,8A. 653, 5 A. 221. 4 B. 657. 

2. Falsification without fraudulent intention is no ofTence. 36 C. 955. 

3. A bank accountant noticing that bank might fail obtained securities worth the amonnt 
of his deposit by falsification of account, he is liable 47 A. 948, 21 A. 113. 

4. Any number of false entries or omission of entries may be proved in order to prove 
falsification of account. 34 C. W. N. 923 = 1931 C. 8. 

5. It is not necessary for the prosecution to prove that any person was actually deceived 
by the false document. It is sufficient if the document had that tendency. 1?26 L. 
385=98 I. C. 599=27 Cr. L. J. 1383, 


6. Replacing stamps by used up one does not fall under S. 477-A. 47 C. 71. 

7. The offence is complete as soon as the account is falsified. 4 M. L. T. 481. 


8. The accused made an unauthorized entry in a book showing that proprietors had no 
share in the shamilat whereas previously they were shown as full owners. Held, 

* that as deed of gift made no mention of shamilat, the accused was not guilty. 25 
P. R. 1914 Cr. 

9. Accused pleaded that his father was partner in the firm and the entry' was made 
under his authority. Held, that prosecution must prove the negative of this plea, 
otherwise conviction cannot stand. 1934 C. 500 = 152 I. C. 226. 

10. Making of false document to conceal fraud, already committed, under S. 477-A. 
1933 A. 525, U M. 411, 22 C. 313, 35 C. 450 and 37 B. 666 Foil. 44 A. 550, 5 A. 
221 and 8 A. 653 Dis. from. 

11. Accused debited Rs. 2 as the pay of sweeper by taking the thumb-impression of his 

nephew. He was held guift.v under Ss. 408, 467, 477-A. 1935 B. 30-1^4 1, 

559=36 Cr. L. J. 522. 

For saving oneself.' 

A person making false entries to cover defalcations in order to save himself from jbe 
conseauences of defalcation is not guilty of forgery. 68 1. C. 834, but guiify una 
S. 477-A. 35 C. 450, 1933 A. 525, 11 M. 411, 22 C. 313, 37 B. 666. 

Jurisdiction. 

The offence is complete as soon as the account is falsified, any consequence resulting 
from it is immaterial. The Court within whose jurisdiction it is falsified has juns 
diction and no other. 4 M- I— T. 481, 


Fatstfication of Accounts — (concld.) 

9. Procedure. 

1. The provisions of S. 477-A, Penal Code.are not covered by the provisions of S. 195 

(1) (c), Cr. P. C. 1932 S. 53. 

2. A, a p.artner, admitted in the civil suit that he made an entry in the name of 
C instead of A. C. realized the sum in a Small Cause suit from the firm. A 
was prosecuted by his partner under S. 477-A. Held, that though confession to 
raise a point in a civil suit raised a difficulty, the accused should not be discharged. 
1932 S. S3. 

3. Three charges of embezzlement and corresponding three charges of falsification of 

accounts cannot be tried together. 1935 N. 178=36 Cr. L. J. 1216, 26 C. 560, 41 C. 
722, 49 B. 892, 32 57, 32 A. 219. 44 A. 540, 30 M. M. 328 and 1931 O. 86=32 

Cr. L. J. 540 Rel, on. 10 P. 463= 1531 P. 349 and 60 I. C. 422=22 Cr. L. J. 
230 Not foil. 

FALSUS IN UNO FALSUS IN OMNIBUS. Sec Evidence— 3 -11— 12. 

FAVUOR. See Transfer (Ground) — 38. 

FEE. See Wrongful loss — 4. Legal Practitioners’ Act.— 14. 

FICTITIOUS NAME. See Wrong name. False Personation in Court. 

FINDER OF ARTICLE. See Criminal misappropriation — 13. 

FINDING OF FACT, See Revision— 16. 

Finding of fact in one case cannot be safe guide to a finding of fact in another case. 
1936 N. 160. 

FINE. See Sentence— 30. 

1. Appropriation of—. 

Where an accused is sentenced to a fine of Rs. 200 under one section or in default 3 
months’ imprisonment and also under two other sections to a fine of Rs. 15 or in 
default to one month's imprisonment for each offence, pays Rs. 30 in Court and 
requests the Court to credit it against two smaller fines, the amount should be so 
appropriated. 1931 S. 73=123 I. C. 475=32 Cr. L. J. 922. 

2. Compensation out of— See Compensation— 13. From injury. From an offence. 

. S. 545. 

3. Continuing — . See Daily fine— (below). 

4. Daily — . 

1. An Order for daily fine is illegal. 27*C. 565. 

2. A sentence for daily fine for offence which may be committed after the date of pro. 
ceedings is illegal. 37 C. 671. 

3. There must be proof of continuing offence, before a daily fine can be imposed 
24 A. 309. 

4. Daily fine is legal under S. 580, Calcutta Monicipal Act. 7 C. W. N. 853. 

5. Imposing a daily fine so long as disobedience continues is illegal. 49 A. 245 = 

1927 A. 131 = 97 I. C. 432= 27 Cr. L. J. 1120=25 A. L. J. 93. 

6. A daily fine until accused complies with the order passed against him is illegal. 

1924 N. 66=72 I. C. 78 = 24 Cr. L. J. 318, 

7. It IS not possible to impose a daily fine id anticipation of a commission of an offence 

1925 P. 322=82 I, C. 717 = 25 Cr. L. J. 1357. 

8. Sentence of fine for future offences is illegal. 7 L. 168, 40 A. 569, 27 C. 565, 13 P. 

R. 1903, 16 M. 230, 24 309, 22 B. 766, 37 C. 671. 

5. Distribution of— 

Distribution of fine among persons concerned in detection of offence under S. 9, Opium 
Act IS illegal. 13 P. R. 1894 Cr. 

6. Excessive — (Ability to pay). S. 63, 1. P. C. 

1. Ability to pay is no ground for imposing maximum fine. 1929 A. 919= 120 1.C. 



31 Cr. L. J. 88. 

2. Where the accused is a man of no large means and the greatest sufferers will be the 
women and children of the family, a very heavy fine may not be inflicted. 1928 P. 
59 = 104 I. C. 705 = 28 Cr. L. J. 865. 

3. When a sentence of imprisonment is passed, fine should not be added if the accused 
has no capacity to pay. 30 P. L. R. 168. 

4. Capacity to pay fine must be considered, 93 I. C. 704 = 27 Cr. L. J. 480 71 1. C. 
998=1924 L. 81=24 Cr. L. J. 278=5 L. L. J. 271. 

5. Where fine is not suited to the nature of offence and is beyond the means of the 
offender to pay it, it should not be inflicted merely in order that accused may suffer 
further period of imprisonment in default. 20 P. R. 1895 Cr. 

6. In imposing fine regard must be had to the nature of offence and means of the 
accused. 18 P. R, 1878 Cr. 


7. Whether fine is severe or not depends on the position and status of the accused. 
1931 C. 633 = 134 I. C. 1129= 33 Cr. L. J. 28=1341. C. 1129. 

7. Imprisonment in default of — . S. 64, 1. P. C., S. 33, Cr. P. C. 


7 ^- 

3. 


Imprisonment in default of fine cannot be increased to exceed the aggregate punish- 
ment awarded in lower Court. 1924 P. 563=3 P. 6385*25 Cr. L. J. 1186. 

Where the special or local Act provided a procedure of its own for realization of fine, 
the infliction of imprisonment m default of payment of fine is illegal. 6 M. H. C. 
R. (App.) 40. 

Imprisonment in default of payment of fine need not always be proportionate to the 
amount of the fine imposed. 1 Bur. L. R. 483. 


4. Magistrate is not authorized to pass a sentence of imprisonment in default of pay- 
ment of fine in excess of the terms of S. 65, 1. P. C. 10 M. 165»166. 

5. Order that the substantive sentence should run concurrently with sentence in default 
is not illegal, though against the spirit of S. 64. 1931 R. 51 =32 Cr. L. J. 637. 

6. Accused can request that a fine paid into Court should be appropriated to a particu- 
lar offence. 1931 S. 73-132 I. C. 475 = 32 Cr. L. J. 922=24 b. L. R. 437. 

17, Where a Se8sions;Judge passes a sentence of fine and on it to pass a sentence in 
J default, he cannot'order it subsequently but should apply for enhancement to tee 
High Court. 62 I. C. 880. 

8. S. 64 prohibits that a sentence in default of payment of fine should run concurrently 
w with a sentence passed previously. 32 Cr. L. J. 637 {2)®=1931 R. 51. 

9. If an accused is fined Rs. 200 under one section and Rs. 15 each under 
sections and pays into Court Rs. 30 with the request that it should be ^5^ 
tow.'irds the smaller fines, the amount should be so appropriated. 32 Cr. L. J* ” " 
= 132 I. C. 475 = 1931 S. 73. 

10. Sentence in default of payment of fine can be passed under S. 391, Calcutta Munici 
pal Act. 1932 C. 63=58 C. 1293=136 I. C. 465=33 Cr. L. J. 303. 

1 1. The imprisonment in default of payment of fine should run from the expiry of deteB- 
tion for failure to find security under S. 123, Cr. P. C. which was ordered previoii 
ly. 9 R. 612=1932 R. 50 = 135 I. C. 614=33 Cr. L. J. 174. 

g. Limit of. 

Only the High Court and Court of Sessions can impose unlimited fine. 20 P. K. 1^95 
Contra 18 P. R. 1876. 


g Limit of period of imprisonment in default of. — S. 65, I. P. C. 

1 In case of three charges of bribery, 18 months' Imprisonment in default of fine caa 
be ordered. 3 P. W. R. 1919 Cr. 

-» Provisions of S. 65, I. P to special law like Gambling Act. 1926 S. 144 

- ^91 I. C,394 = 27 Cr.f iS. R.31. 

'' • Fc* S'* pu-iishab! *8 imprisonment, a sentence of 5 month* 

effis. *625 O. 109=81 I. C. 9S5“25 Cr. L.J. lit'*' 
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4. Sentence of four months in default of fine for an olTence under S. 225 (rf), 1. P. 
are illegal. 3 L. L. J. 346=59 I C. 849=22 Cr. L. J. 145. 

5. For a fine of Rs. 50 under S. 352, I. P. C., a sentence of one month’s imprisonment 
is illegal as it is more than one-fourth of 3 months. 10 M. 165 (167) 

6. A sentence of transportation in default of fine cannot be passed. 5 M. 28. 

9..A. Limitation for recovery of. S. 70, 1. P. C. 

Fine cannot be recovered after si* years of sentence. (1884) Rat. 207, 4 Cr. L. J. 404. 

10 Money payable as — . S. 547, Cr. P. C. 

1. An order for refund of compensation paid to the complainant under S. 543, Cr. P. 
C., maybe enforced under S. 547. 19 A.. 112, 7 M. 563, 14 P. R. 1884. 

2. If an order under S. 250 is set aside, the money paid as compensation can be refund- 
ed under S. 547. 12 P. R. 1885. 

3. Diet money to witnesses can be recovered only by civil suit and not under S. 547, 
Cr. P. C. 1926 C. 289=90 I. C. 488 = 29 C. W. N. 1033. 

4. If the Court orders restitution of property under S. 517 and such property has been 
disposed of the Court can order payment of equivalent value. Such money can be 
recovered under S. 547, Cr. P. C. as if it were fine. 1935 Pesh. 98 (100)= 1935 
Cr. C. 856, 1927 R. 322=28 Cr. L. J.932. 

11. Nature of imprisonment in default of—. S. 66, I. P. C. 

If the ofTence is punishable with rigorous imprisonment only, the Court cannot award 
simple imprisonment m default of fine. 7 W. R, 31. 

12, Realization of-. S. 386, Cr. P. C., S. 547, Cr. P. C. 

1. Compensation under S. 250, Cr. P. C.. is recoverable as fine and should be realized 
according to the mode prescribed by S. 386. 22 C. 139. Hindu complainant dying 
before joint property is attached, it goes by survivorship and cannot be attached. 
1932 P. 301 = 13 P. L. T. 536=33 Cr. L. J. 958=140 I. C. 72. 

2. It is lawful for the Magistrate to issue a warrant of attachment and sale of offender's 
movable property and order his imprisonment for non-payment. 17 \V. R. 7. 

3. Rights and interest of shares m movable property of joint Hindu family, of which 
the accused IS a member, cannot be sold under S. 386. 28 P. L. R. 1915, See 
49 B. 906 = 1926 B. l03 = 27Cr. L. J. 652=94 I. C. 604. 

4 Movable property belonging to accused’s brother and deposited as security for 
appearance of the accused cannot be seized, although they are members of a joint 
Hindu family. 19 A, L. J. 887=1921 A. 71=64 I. C. 136 = 22 Cr. L. J. 741. 

5. Movable property of the ofTencer in a Native State cannot be seized. 2 Weir 444. 

6. The combined effect of S. 38, Cr. P. C., and S. 16, Punjab Land Alienation Act, is 
that land belonging to a member of agricultural tribe cannot be sold in pursuance 
of warrant issued by Magistrate to the Collector. 1929 L. 667 = 30 Cr. L. J. 1006. 

7. Civil Court executing warrant of attachment issued by Magistrate which becomes a 
decree cannot go behind it. 119 1. C. 33=1929 M. 383. 

8 Mere report of Railway Traffic Inspector for recovering damages from the person is 
not sufficient to issue a warrant of attachment. 1929 P. 108 = 30 Cr. L. J. 635. 

9. Immovable property of an agriculturist can be sold under S. 386. 50 B. 844= 1526 

B. 582=99 I. C. 310 = 28 B. L. R. 1231. 

10. Warrant can only be issued if there IS a sentence of fine. 71 I. C 254 = 1923 P57 

= 24 Cr. L. J. 126=3 P. L. T. 762. 

11. Warrant of attachment by Criminal Court is preferable to a civil writ, though fine 
goes to a private person. 40 M. 767=1917 M. W. N. 20 = 18 Cr. L. I 426 = 
21M. L.T. 71. 

12. The provisions of S. 386 being penal must be strictly construed. 36 I. C. 833. 

13. An order of attachment made under S. 386 IS not open to revision 28 P L 

1915, 22 C. 935, 20 M. 88, 20 C. 478. ‘ ' 



Pine— {could.) 


H. Certain lionecliolil nrliclcs were ntlarlierf to realire a line and llie fathtr cl lit 
accused claimed the arliclce. The Macislrale on llic re[.nrl o( tlie N’aib-Talraliiar 
rcjccteu nis claini. Ilcitl, that the liou^cljold properly mu’ll held lo belong to 
the father and the Macistralc shotiW have made <!tje jn<itjiry Into the objectm 
1931 L.5-l3(n'=I3I I. C. 912*^32 Cr.L.J. 812. 

15. Where in c’ccctillnn of costs under S. 1 15, Cr. P. C., an order was made for ihewle 
of certain property and a third party objected. Held, that it wmild he better to 
proceed under sub-clause (6). 13 I\ L. T. 235" 1932 I’. 212-138 I. C. 310= 
33 Cr. L. J. G71. 

16. Undivided share In morable property c.annot be seired. 1932 P. 292=13 P. L.T. 
549-33 Cr. L. J. 872= MO I. C. 101. 


17. The proviso to S. 380 applies in terms only to the t<sne of n fresh warrant and dois 
not require the withdrawal of a warrant alre.ady issued fxiforc expiration of the 
sentence in default of payment. The policy of law is that an o/Iender ought not 
to Iw required both to pay fmc and to serve the sentence in default. 1935 B. 160. 
59 B. 350. 


18. Where the fine was not paid and imprisonment In default of pajment of fine begun 
and the same day Court ordered that the fine be rcalirctl from the property of the 
accused by the Collector. Held, that the order was proper and that proviso to 

' S 386 (1) (6) Cr. P. C. did not apply ns he had not undergone the x\hoIe of 
imprisonment in default. 1935 C. 546= 157 I. C. 1031 =36 Cr. L. ?. 1267. 

19. The expression "movable property" in S. 386 does not include sahrj’ not jet drawn- 

1934 R. 82. 

20. In case of joint family property the warrant should be sent to the Collector and pn>* 
cedure under S. 386 (6) ana S. 386 {a) should be adopted. 1933 S. 43—3+ Cf. 
L.J. 354. 

21. Undivided share of accused cannot be attached without the consent of those 
interested with him. 1933 C. 401 = 60 C. 851, 20 C. 478, 1933 C. 402=3+ Cr. h> 
]. 503, 1932 P. 292 and 1932 M. 538 Foil. 1926 B. 103 Not foil. 

/ 22. Bullocks belonging to joint Hindu family cannot be attached and sold under S. 386 
I (1) («t). 1933 N. 2+8, 1952 P. 292, 1933 S. 43 Foil. 

23. Attachment of standing crop of ioint family is illegal. 1936 M. 560. 

24. If the property attached is claimed by third party, Magistrate should stay *5 
give claimant time to establish his right. 1932 B. 476=56 B. 36+, 1933 A. 

20 M. 58, 1931 L. 543. 

/ 25. No fine can be levied after the period of six years .after the passing of sentence. 
S. 70 I. P. C. (1884) P. 207, 4 Cr. L. J. 404. 

26. Procedure for the inquiry of claims should be that prescribed under S. 88, Cr. P* 

55 M. 10+1 = 1932 M. 538. But sec 56 B. 364=1932 B. 476. 

13. Recovery of — . S. 386, I. P. C. Sec — 12. 


14. Refund of — . 

If fine is realized from the joint property for refund of !> 'TfiM 

refund by other co-parcener cannot be entertained. 1934 P. 181-35 ^r. i-- J- 
= 13 P. 317, 1932 P. 292 and J932 P. 30! Ref. 

15. Reward out of— See S. 16, Public Gambling Act and S. 13, Opium Act. 


16. Sentence of. — . 

1 In imposing fine, regard is to be had to the nature of offence and the means ot 
accused. 18 P. R. 1578 Cr. 

2. Fine should not be imposed in order that accxjsed may suffer imprisonment in del. 
of payment. 20 P. R. 1895 Cr. 

3. Magistrate can impose a fine of Rs. 500 under S., 35. r/ ifiOQ 

offence of issuing unstamped share certificate. His power is not limited to 

in this behalf. 20 C. 676. 

4. Under S. 12, Opium Act, a Magistrate can impose any amount of fine m lieu o 
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fiscatioii anti his power is not limited by S. 32, Cr. P. C. 1921 P. 232=69 

I. C. 635. 

17. Smallness of — 

The smallness of fine for causing injury by fire works to passers by indicates that 
Magistrate does not take serious view of the matter. Retrial was not ordered, 
though the trial was illegal as accused were punished in pocket by the proceedings. 
1925 A. 301 (2)=86 I. C. 222=23 A. L. J. 5=26 Cr. L. J. 734. 

FINGER IMPRESSIONS. See Expert— 6 . 

1. Expert evidence of— . See Expert— 6 . Thumb mark. 

2. Identification by— See Identification — 10. 

3. Proof of previous conviction by — . S. 511, Cr. P. C. See Enhanced Punish- 

ment— 7. 

1 A previous conviction may be proved by finger impressions. 32 C. 759, 3 P. R. 
1906 Cr.. 1 C. W. N. 33. 

2. If the identity of the accused is to be proved by comparison of finger prints taken in 
Court with those contained m the record of previous convictions, the two should be 
proved to be similar 21 C. W. N. 469. 

3 The papillary ridges on the bulbs of the fingers and thumbs by means of which 
finger impressions are made while proved to be beyond change from birth to death, 
are never wholly repeated in the case of the fingers of any other person, and Ihere- 
fore furnish a surer test of identity than any other comparable bodily fe.iture 
3 K. L. R. 1. 

FIRE. 

1. Death by — . See Culpable homicide— 11. 

2. Mischief by—. Sec Mischief— 7. 

3. Pubiic Nuisance by— . See Public Nuisance— 7. 

A Collector is not authorised to set fire to reeds standing on the private property in order 
to facilitate the deposit of soil or sill eveavated from the canal bed. 1927 L. 706= 
9 L. L. J. 424= 105 I. C. 817=23 Cr. L. J. 993. 

FIREARMS— KINDS OF. See Wound— 12-E. 

FIRE WORKS, 

1. A festival w.is being celebrated along a public road. An agreement had been 
previously arrived .It amongst certain members of the community to the edect that 
firing of fire works should be stopped till the procession passed olT, but certain 
accused fired fire works at random thereby causing injury to passers-bj. They 
r%ere all tried together .and convicted. Held, that their j’oint trial was illegal though 
their act w.a8 punishable under S. 235, I. P. C 1925 A. 301 (2) = 85 I. C. 222=25 
Cr. L. J. 734 = 23 A. L. J. 5. 

2. .\ceused who was in a marriage procession, let off fire works while it was marching 
past the complainant’s loft thatched with straw and which caught fire. He'd, that 
he was guilty under S. 285, 1. P. C- 5 D. H C. R. 67. 

3. There is no danger m letting oT fire balloons, (1899) P. J. L. R, 623. 

4. .\ccu8ed sent fireworks by tram under the false declaration that Ixjies contained iron 
locks. The hoc was dropped hr a coolv when It exploded and kil!e<l him. Held, 
that he was guiltv under S. 304-.\., I. P. C. 22 P. R. 1905 Cr. 

FIRING GUN. See Culpable homicide— 12. Death bv Tgligence— 8. Raih negligent 
act— 

FIRST INFORMATION REPORT. S. 154. Cr. P. C. 

1. Admissibility. 

1. First information report b) one who IS not aa eje witnefs nor heard from »n eje 
witness IS inadmissible as hearsay. 6 L. 437= I... 418 = 26 Cr. L, }. 1489 35 

P. W. R. 1913 Cr.. 318 P, L. R. 1915. 
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2. A statement made to the Police after the commencement of investigation is not 

F. 1. R. and is inadmissible except under S. 162. 1928 P. 634 = 110 I. C. 584, 29 
Cr. L. J. 728, 1923 P. 550, 16 C. W. N, 145, 13 I. C. 721, 47 A. 280, 17 C. W. N, 
1213, 7 C. W. N. 345, 

3. F. I. R. is not a substantive evidence. It can be used merely by way of corrobora- 
tion or contradiction and no further. 47 A. 280= 3925 A. 303=85 I. C. 650, 1926 
L. 179, 1928 R. 295 * 29 Cr. L. J. 1042, 1928 L. 913 = U6 I. C. 387. 

4. F. 3. R. cannot be used to contradict other witnesses who are unanimous on a parti- 
cular fact except the maker. 1928 L. 507=108 I. C. 162*29 Cr. L. J, 343, 1925 
L. 17*28 P. L. R. 649*105 I. C. 807*28 Cr. L. J. 983. 

5. Use of F. I. R. as substantive evidence is illegal. 1928 L. 923=29 Cr. L. J. 734. 

6. A list of stolen property handed to Police Officer m the Court of investigation is not 
admissible. 1925 C, 959=85 I, C. 723*26 Cr. L. ]. 579. 

7. A first information report is admissible under S. 32 (l). Evidence Act, as the state- 
ment of a person {since deceased) relating to the circumstances of the transaction 
which resulted in his death. 1930 L. 450=31 Cr. L. J. 475. 

8. A fresh report made by an accused is inadmissible and cannot be used against him 
at all. 4 P. R. 1918 Cr.=45 I. C. 273* 19 Cr. L. }. 513. 

9. F. I. R. can be tendered under S. 32 (I) as a declaration as to the cause of infor- 
mant’s death. 54 C, 237*1927 C. 17*99 I.C. 227*28 Cr. L. J.99. 

10. B made a report to Police that he was slapped by C. as he refused to deliver 
keys and next day was found murdered by C. Held, that the reportj’disclose'? 
the motive for murder and is admissible. 88 I.C. 353* 1924 N. 115*26 Cr. 
L. ]. U2l. 

11. If on a construction of series of statements made to the Police the last in point of 
time constituted the ‘first information,' the earlier statements were not rendered ifla3- 
missible because of S. 162. 1931 C. 745*33 C. L J. 138*58 C. 1312. i 

12. Failure to observe prescribed procedure m recording F. I. R. does not affect question 
of admissibility in evidence. 1935 Pesh. 365- 

13. In certain case3*^F, I. R. may become relevant under S. 6 or S. 8 of Evidence Act 
and it will then become substantive evidence and be of v.aJue as one of /fes£esfae. 
54 C, 237, 1931 L. 38*32 Cr. L.J. 522. 

14. Unless the informant is examined, F. 1. R. cannot be put in evidence. 1920 C. 983, 

1 Bom. L. R. 433, 1934 S. 100. 

2. By accused. 

1. Accused stated in the first information report that he had committed murder. liejd, 
it was inadmissible although the preliminary portions containing the history of 
narrative of events is admissible. 1921 C, 111*22 Cr. L. J. 562, 14 C. 876, 21 
C. 392, 41 C. 601, 37 C. 467, 49 C. 167, See 1935 B. 26. 

2. The proposition that if one of accused's party goes first to the Police stiHon and 
says that complainant's party has committed an offence, the real complaint m.ide 
later on under S. 154 against the accused must be kept off the record under S. 167. 
Cr. P. C., is untenable in law. 1930 C. 130*125 I. C. Ul = 3l Cr. L. J. 77J. 

3. It sometimes happens that after the first inform.ation has been made against the 
accused, one of the accused's party who is not an accused gives a counter informa' 
tion As this comes under S. 154, it must be reduced to writing and signed and it 
does not fall within S. 162: 54 C, 237*1927 C. 17*99 I. C. 227=23 Cr. L. /• 
99*4+ C. L. J. 253. 

4. A statement made by accused implicating himself and others cannot be called F. I. 

B. so far as he is concered. 1924 A. 207*77 1. C. 890. 

5 . Accosed gave information to the Police containing an admission which does not 
amount 10 confession, it is admissible against the accused. 1923 L. 232 , 63 L C. 
822=22 Cr. L. J. 694. 1934 S. 100, 49 C. 167,41 C. 601, 1926 S. 151, 15 C. 552. 

6 C. 530, 7 A. 646. 

r r- 1 T> V.. .'ni-ri'minatini; with Cthef 
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cirrnm«:tancc«; i« ina3mis<5iWs. 46 Bom. ^>61 =1^25 B. 65, IS an^ -55 B. B. 1$1S Or. 

7, A coafesslnnil st.atempnt Tn.it^e to Boljoe imme.^iatelj after tnoT^er and 'w-'hich M-aa 
recorded in the first informati.on report la inadmi«jsi'ble m evidence. f’O T. C. HS. 

8, A report mads to Police am.oantmcr to confcasioa is not admissible against the 'person 

TTho makes n, 55 1\ R, 191S Or.. 1955 B 26. 1955 L. $99. 1923 251, 21 C. 

392, 49 C, 167, 65 1. C. $22, 25 Or. U X 149Z 

9, A statement made bv accused to a Bo'ice Officer, that be committed mtirder, tbe 
statement bemjr made before be vas arrested by voluntarily g’omg to tbe I'b.ana, is 
admissible under S. 25, lO Cr, L. J. 295—10 C, L. J. 15, Oo>;?j<7 1955 B. $99. 

10. First information report given hr .accused admitting gmlt is inadmissible being 

confession. If tbe confessi* •' ‘ ‘ • t. •• •» 

commission of it, it cannot > ' • ■ . ■ ■ ■ 

can be treated as no part of . ' * 

in qnestion ; I onarreled an . ! ■ • ■ ■ . i 

B. 26=59 B, 120=154 I. C. r>2l = on Cr. L J. 53<\ o A. 505 Kel. on. 1922 C, 
342=62 I. C, 5:S = 49 C. 167 Bist. 

11, .Accused made a report to Police that he killed the deceased. Held, it was 
inacmissible. 1955 L.. $99 = 55 Cr, I... J. 143. 4 P. K. 191$, 35 P» K. 191$, 49 
B. 642=1923 B. 525 Ref. 

IZ Statement though CTCutpatory, containing an admission of mcnimnalmg cnvnm* 
stance is ui.adni\s«ihle 1952 M. 24 = 33 Ci. 1.. J. 173. 49 B. 642=1925 11.529, 
41 C. 601, 1925 S 23“, W It. 5o3. 6 B. 34. 

3. Contents of — . 

1. There IS nothing in I.an to the efiect that P. I. K. imist giro every detail nrmij 
detail. It should lie sufficient to induce the I'olice tc leave the I'olice station and 
investigate the oiVeiicc. 19^.^ I.. o|3 = Ho I. C. $17 = 30 Cr. L. J. 517| 8 1., 605 = 
1923 L. l7-=2$ Cr. U. .1. o$.t. 1924 L. 17—515. 

Z Omission of the names of witnesses in I'. I. K. does not throw doul’t on the ppisectt* 
tionstorj-. 192$ L. 657=10$ l.C. 370=29 Cr. X. J. 378. 

3. When the F. I. K. is given h^ one who is not an oje-wilness, the ninisslon 
of the names of some of the culprits or jicrsons who come there is not an 
adequate ground for distrusting an e\c-xvitness'5 deposition to the contrary. 1926 
L. 369 = 93 I. C. 1040=27 Cr. B. J. 544. 

4. Where complainant previoiisK knew the accused and m 1'. 1. R. their names were 
mentioned not as persons who were idcnlificil nt the spot hut as suspects who 
w’ere plotting to visit the house in the crtming, the inclusion of their names catties 
no w’eight. 93 I. C. 892=27 Cr. B. J. 492. 

5. Police officer should not record m first information report f.icls which nie not true 
nor attempt to support it by evidence winch is not true. Merely because the 
Sub-Inspector recorded wrong f.-icts in I*. I. K., the pro^ccutiuii case rIiouM imt 
be thrown out. 193+ S. 6=35 Cr. B. J. 736. 

4. Contradiction in — . Sco — 21. 

Statement of a person differing from a written report handed over bv the saine petson 
but written bv another cannot he admissible against person w riliifg the report. 50 
l.C. 487 = 20 Cr. L. J. 311 = 17 A. L. J 760. 

5. Copy of — . 

Accused is entitled to a copy of F. I R. h> the order of Court or m Police Oflitcr 
superior to an officer inchargc of a Police station. A Mend Constable giriiig cop> 
of F. I. K , IS guilty under S. 29, Police Act. 19J7 P. 623. 

6. Defamatory—. See Defamation— 45. 

7. Delay fn — . 

1. When there is a delax of 20 hours in giving first information report in n fJol rn*e, 
no reliance can be placed on It. 192+ A. 4+1=81 1, C. 181 =25 Cr. B. Ji 693. 

Z Delay of I! days m giving first information report, makes the ca®* (bmtdful. 

C. 975=53 I. C. 495=26 Cr. L. J. 15=51 C.92+. 
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3. U the first information report is lodffctl after much fielay, it is not trustworthy n 

I. C. 209^ 7 L. L. J. 96 = 27 Cr. L. J. 225. 

4. When the fact of burglary was not reported /or 4 months tend goods of common 
pattern were found with the accused, he is not guilty. 1923 L. 36«25 Cr. L. 1560. 

5. Delay In F. I. R. without any expl matton is fatal. 42 C. 7S4 

6. People very often try to/oisl crimes committed by some known or unknown persons 
upon their enemies, after consultation with other people. In many cases accused 
are acquitted because of suspicion .arising from delay in giving information 1924 
A. 441, 1926 L 496, 1923 L. 36, 1925 L. 391, 51 C. 924, 27 Cr. L. J. 821, 1918 
L. 57. 

8. Discrepancy between F {. H. and subsequent evidence. Sec — 21. 

1. The complainant slated in his first information report that his bullocks were missing 
but before trial M.agjstrate stated that they bad been siolcn. He paid accused 
certain money for their restoration. The accused was prosecuted under S. 215, 1 P. 
C. Held, that it was not proved that nnv offence under Penal Code was committed 
with respect to the bullocks. 1931 L. 157^ 131 f. C. 369=*32 P. L. R. 3S~32 Cr. 
L. J. 729. 

2. Where a person’s statement m Court is different from one in the F. I. H., conviction 
cannot be based unless he is corroborated by other witnesses. 1933 0, 148=34 Cr. 
L. J. 498. 

3. Three dacoits were mentioned in the F. I. R. Witness stated that six dacoits took 

part but identified (wo after 5 years. Held, that accused should get the beaefit of 
doubt. 1935 L. 146. 

4. If the statement contained so F. I. R. is inconsistent with any part of 
testimony given in Court, it must be put to him m cross-examination to afford lum 
an opportimjJy of explaining or reconciling the contradiction. 1951 L. 38=32 Cr. 
L. J. 522. 

5. Benefit of doubt goes to accused in case of discrep.ancies between F. 1. R-, sub- 
sequent evidence 1931 L 157. 1923 L- 385, 1922 L 410, 1933 0. 148, 12 Cr. L. 

J, 497. 1922 L 459, 17 Cr L. J. 147. 

9. False — . S«<j False information. S. 182, I. P. C. 


10. First information— what is. 

1. A Magistrate cannot direct the Police to treat the complaint made to him as F. f* R‘ 
1928 P, 359=108 I. C. 333=29 Cr. L. J. 374. 

2, A statement by a witness to the Police during investigation is not F. I. 

if false, the witness is liable to be prosecuted under S. 182, I. P. C, 3 R. 577— y 
R, 364 = 90 I. C. 316=26 Cr. L. J 1532, U C W. N 554, 1925 A. 303. 

3 A statement made by the accused implicating himself and others cannot I’® 

F. r R.. so far as he is concerned. 1924 A 2 »7=77 l.C. 890^25 Cr. D. J. 490. 

4. A telegram was sent to the Police that an ofience has bwa committed The PohM 
Officer went to the spot and recorded bis statement. Held, that his stateme 

F. I R. 1928M. 791«110 l.C. 461 = 29 Cr.L.J. 717. 

5. A nma drawn up by n Pnl.oe Officer dorinj invcstigat.nn erabodying the 

of the report of the complainant previously made and some results of the >"7®Yoo6 
tion and neither signed nor thumb-marked by the complainant is not I . I. 

L. 179=91 I. C. 697=27 Cr. L.J. 121. 

If the information 'given to Police Officer is such a vague and indefinite that 

not fan St S. 154 so as to make incumbeut upon h.m to 5t.trt i”vesl«abon,^he 

may reasonably require information which might not fall under &. ib^ <2 r, 

1923 P. 550=73 1. C. 561=24 Cr. L. J. 641=4 P. L, T. 462. 

7, First information is that information which is given to the Police first in 
time and not that which Police may select and record as first information. 

N. 345, 22 C. 50. Contra 5S C, 1312= 1931 C. 745, 47 A. 280. ^ 

8, When information was given by a chawkidar <rf an 

to the Hospital and recorded the dying declaration ** 
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H<*H. th*? of ch\wki Ur and iif^l the dyfnjr clecUratlon was T, I, R. 6C 

W. N. 921 

9. Wnere a r<*p‘)rteJ to ihe P.>lies that he ha 1 s-^en a certain woman nith her 

Ihroil till anJ the 0?i:?r iJi J n>l rerorJ it h.it sub?.»]i)? )lly IreateJ on inhrm.ition 
Uigrel bv the wnmnV father as the F. I. K. Held, the unrecorded information and 
not the father’s information was F. I. R. 1 P. 401, 1922 P. 535 = 71 I. C. 353. 

10. Chanlvidar pare information to the clTcct that mother of the .accused told him that 
the latter had assaulted his younger brother .and that he saw blood stains on }'ounger 
brnlber’s head, which was entered in the Diary but not signed by chawkidar. Police 
proceeded to the spot , and took down the sl.aiemcnf of .accused’s nife. 1/eId, the 
chawkidar’s information nas 1*. I. R. and the accused’s wife’s statement was inad* 
missiblc under S. 162. 24 Cr. L.J. 641^2 I’. 517 = 1923 I‘. 550, 1930 A. 746. 

11. An information cia’cn to village Magisfralc, which It vsas his bounden duty to pass 
on to Police Officer .and recorded must lie considered as having been given to the 
latter. 23 M. 505. 

12. A statement which IS merely the reproduction of a statement said to hare been 
made by another is not F. I. R. and not admissible in evidence. 8 C. \V. N. 218. 

13. Statement that mob was passing by with sticks and swords is not first information 
of an offence which was siibse'jucnilv committed by the mob. 1927 P. 100 = 99 1 
C, 1C9=2S Cr. L. J. 77 = S P. L. T. 166. 

14. A Police Officer can receive information outside his limit. 15 Cf. L. J. 622. 

15. The information which starts the investigation is the real first information. 58 C. 
1312=1931 C. 745 = 135 I. C 289=33 Cr. L. J. 138. 

16. .\ statement recorded several days .after there has been some development is not F. 
I, R. and so an information drawn by a Police OITicer and finally settled by an 
•attorney is not F. I. R. 16 C. W. N. 145=13 Cr. L. J. 65. 7 C. W. N. 345. 

17. Persons of .aceusc4's partv went to the Police Station first and second party gave in* 
formation afterwards, the latter information is F, 1. R. 1930 C. 130= 125 I. C. Ill, 
31 Cr. L.J. 771 = 1930 Cr.C. 130. 

18. A statement castiallv made to Sub-Inspector is not first information. 1923 P. 158. 

19. Tlie Police Officer must frequently liear of alleged offences from less reliable sources, 
I.C., village gossip, etc. In such cases it is discretionary with the Officer to take 
action or not. He may make some prelimin.ary inquiry. But such an informal 
inquiry is not investigation. 25 I. C. 630. 

20. A informs B (a village Magistrate) of the commission of .a cognizable offence. B 
transmits it to Police The Police arrive the village and take statement of A. 
Held, that tlie latter statement falls under S 162. The first information is that 
given by B. 1930 \ 746, 32 M. 258. 6 C. \V. N. 921, 31 M. 506, 11 Cr. L. J. 286. 

21. In every case it is for Court to decide whether statement falls under S. 154 or S 

162 19 OC. 130, 1923 P. 550. 

22. The information must relate to a cognizable offence. 58 C, 1312. 

11. In non-cognizable cases. S. 155 Cr. P. C. See Investigation — 2. 

12. In rape case. See Raps — 14. S. 376, I. P. C, 

13. In riot case. .9e(s Rioting — II. 

14. Inclusion of accused's name in — . 

1. Where complainant previously knew the accused and m F. I. R. their names were 
mentioned not as persons who were identified at the spot but as suspects who were 
plotting to visit house in the evening, the inclusion of the names carries no weight 
93 I. C. 892 = 27 Cr. L. J. 492. 

2. Mere inclusion of accused’s name in F. 1. R. is nothing, e.g., in riot cases friend, 

relations are implicated. 17 Cr. L, J. 450. ^ 

15. Non-production of — . 

1. The failure to record the statement of first informant and his non-production k '• 
the Judge-has the serious consequence of depriving the accused of the right r>( 
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exfimination whiclj wHl tnako (hftc.w of prosecution suspicion’?. 1 P. 40l. 

2. The prosecution h bovmr! by pr.ictics tn pro luce in Cotirt the first information report 

made to the PoHco, but it »«? r»ot bound to tefr.un from Headtn? criticnee that the 
report is not accurate. 1921 L.591«7; I.C. 8!7«25 Cr. L.J.465, 7C.W.N. 

345, 6 C. W. N. 921, 1923 r.359. 

3. flcing the earliest version of occurrence, it h.is to be placed Ijcfore Court and jury. 
1926 C 139, 34 C. 698, 1934 N. 24. 

4. Police can prove that P. I. R. is not accurate. 1924 I.. 501. 

15. Officer in charge of Police Stalioft. S. 4 (P), Cr. P.C. 

1. If the officer in charge of Police Station i« present in the st.alion house and able to 
attend to his duties, other persons mentione.l in the S. 4 (P) cannot weild the 
powers. 1928 C. 77), 42 M. 446. 

2. If the Sub-Inspector iQcharge is ill, writer Head Constable c.an .act for him. 1923 
P. 547«2 P. 379. 

3. S. 154 does not apply unless the information Is given to .an officer in charge of a 
Police Station. When Police Ofliccr is on tour and is not officer in charge, S. 354 
docs not apply. 1923 C. 771. 

4. A Magistrate cannot direct Police to trc.at a complaint presented to him as the first 
information. 1928 P. 359, 1930 L. 457, 

5. An information given to D. S. p, of a murder is F. I. R. 1923 M. 694. 

6. Police Officer receiving information l>eyond his territorial jurisdiction must pass it 
to the officer who has jurisdiction to investigate the oficnce. 25 I. C. 630. 

16. Commission of accused’s name in—. 

1. If the accused’s name »s not mentioned in the P. I. R. although known to the 
maker the case .against him is doiiblfol. 1927 L. 149*»2R Cr, L. J. 17, 1930 B. 
244. tl Cr. L. ) 90. 14 Cr. L. J. 196, 16 Cr. L. J. 212—634—737, 17 Cr. L.J- 
279, 1922 L. 28—410. 8 A. 306, 1929 N. 222, 192S 0. 41’. 1928 P. 3 5 9, 1929 P. 
705,1931 3.13, 

2. Absence of accu.sed’s name in F. 1. R. is not by itself sufficient proof of his inno- 
cence as it is not a statement of the case for the prosecution. 1928 L- BSO*!!! 

I. C 387«29 Cr. L. J. 835, 1932 O. 99=*7 Luck 552. 

3. Absence of name of the accused in the F. 1, R. Is not a circumstance in his favour 
where the information is not by an eye-witness. 1927 L. 63—99 I. C. 77=28 Cr. 
L. J. 45, 1926 L. 369. 

4. Omission of the name of accused in F. 1. R. is a strong point against the prosecutiort 
and accused should get benefit of doubt. 33 P. W. R. 1911 Cr., 34 P. B- 1914 Cr. 

5. Two dacoits were mentioned in the F. I. R. Subsequent statement that four were 
recognized cannot be believed. 93 P. L. R. 1915 = 8 P. W. R. 1915 Cr. — 16 Cr. 

L i. 204, 1928 O. 417=29 Cr. L- J. 989=5 O. W. N. 732=112 I. C. 109. 

6. A and B were mentioned as assailants in F. I. R- Subsequently C was substituted 
for B Held, that conviction of C is improper although clothes of all the three 
were blood stained. 14 P. W. R. 1913 Cr. — 19 I. C. 196. 

7. Accused were mentioned m F. J. R. as suspect and not as persons identified at the 
spot and they were known to the complainant before. The inclusion of their names 
carries no weight, 93 L C. 892—27 Cr. L. J. 492. 

8. When F. I. R- is made by one not an eye witness of the affair and the report did not 
profess to mention the names of all the culprits the distrusting an eye witness 
depasttron. 1926 L. 369= 93 J. C. 3040=27 Cr. L. J. 544. 

9. When the first information report makes no mention of the ofTender and the com- 
plainant named no body as his assailant, subsequent statement that he had ^enti 
the accused at the time of attack is unreliable. 91 P. L. R. 1915—lOF.vV. 
19l5Cr.. 16 Cr.L.J. 222=27 1 C. 346. 

0. The silence of deceased himself in his first information report as well ^ 

• relatives so long as he was alive on the point of guilt of accused is a circ 
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of which the accused must get benefit, especially when majority of eye witnesses’ 
named in F. I. R. are not produced. 1922 L. 28=3 L. L. J. 585. 

11. Where the corroborative evidence of an approver consisted of a witness who said 
.•that he identified the dacoits but omitted to name them in the F. I. R. Held, it 

was no corroboration. 114 I. C. 623=30 Cr. L. J. 331 = 1929 N. 222, 8 A 306 
1925 N. 78, 1922 N. 172, 

12. If the accused’s name is not mentioned in F. I. R. Courts demand very convincing 
evidence to convict the accused. 1926 L. 369, 10 Cr. L. J. 239, 1927 L. 63. 

17. ' Omission of witnesses* name in—. 

1. If witnesses named m F. I. R. are not produced, the benefit of doubt goes to 
accused. 1922 L. 28 = 3 L. L J. 585. 

2. Omission of the names of the witnesses m the F. I, R. who ultimately support the 
prosecution is not such a matter which would throw suspicion upon the story for 
the prosecution. 1933 L. 1005, 1928 L. 507, 1928 L. 657=29 Cr. L 1 378 
Contra. 1934 O. 325, 4 P. R, 1918. 

3. If the F. I. R is given by one who is not an eye witness omission of witnesses’ 
names is immaterial. 1926 L. 369=27 Cr. L. J. 544, 1933 L. 1005 (2). 

4. Non-mention in F. I. R. of the witnessing of crime by a person sleeping on the 
cot near the deceased is sufficient to discredit him. 1934 O. 315. 

18. Recording of. — Duty of Police officer — . 

1. The failure of the Sub-Inspector to follow the express provision of law in omitting 
an entry of the information in the station diary would have an important bearing if 
the real dates of the report is in question but where it is not, there is no prejudice 
to the accused, 131 I. C. 17=32 Cr. L. J. 638= 1931 P. 150, 

2. It does not depend on the sweet will of the Police Officer to record F. I< R. or not. 
58 C. 1312=1931 C. 745 = 33 Cr. L.J 138. 

3. The Police Officer should not wait till he had some good reason to believe that a 
cogniiable offence has been committed. Reasonable suspicion that a crime has 
been committed is sufficient. 6 Cr. L. J. 86. 

4. F. I. R. should always be carefully and accurately recorded 16 C. W. N. 145. 

5. The failure to record the statement of informant and its non-production has very 
serious consequences, which deprives the accused of the right of cross-examination. 

1 P. 401, 

6 A Police Officer c.m record F 1. R. of cognizable offence outside his station limits 
though he has no power under S 157 to conduct investigation into such an oITence. 
1914 M \V. N. 382=15 Cr L. J. 622. Contra 12 P. R. 1915 Cr. 

7. A refusal by Police Officer to record F. I. R. gives a cause of action for a suit for 

damages. 1925 M. 54. 

8. If the Sub-Inspector does not record F. I. R. correctly and truthfully, he is liable 
under Ss. 177—218, I. P. C. 20 A. 151, 1931 P. 150. 

9. It IS serious matter to report untrue facts, e.g,, stating that the report was recorded 
before Visiting scene of occurrence while in fact it was drawn up afterwards. 
193+ S. 6. 

10. If the Police Officer in his false report makes anv defamatory statement he can be 
prosecuted under S. 500, I. P. C. 1930 L. 159. 

19. Series of — At two places. See — 8. 

1. On a construction of senes of statements made to the Police, the last in point of 

time can be first information, as in nature things do not always happen according to 

procedure. 5S C. 1312=1931 C. 745=135 I. C. 289 = 33 Cr. L. J. 138. 

2. Information first in point of time is the first information. 7 C. W. N. 345, 6 

C. W. N. 921, 1 P. 401, 2 P. 517. 

3. When first information report IS lodged in two places, later report is not statement 
dunn’ investigation, but independent F. I. R. and is hence admissible. 1936 P. 11 

36 Cr. L. J. 235. X 


Pirst !t}/ormitfion fic/jort ~(<;o?rM,) 

20. Suspicion in—. 

I. People have no right to launch criminal pto;^cutlon against others on mere suspicion. 
A man is justified m saying to the Police Z have my su^^picions against B aad 
5'ou may direct enquiries against him. But if he gives information to the Polics 
that B IS guilty of the offence and a prosecution folfoa-s, in which there is do 
evidence to connect B with the crime, then the prosecution must be taken to be 
both false and frivolous. 1952 B. J77«117 t. C. 129 = 34 Bom- UR. 289=*33 
Cr. L. J, 392. 


2. Where complainant knew the accused and their names were mentioned net as 
persons identified at the spot but ss suspects, inclusion of their names in F. I. R. 
carries no weight. 93 I. C. 892=27 Cr. L. J. 492. 

2 1 . Telegram as—. 

1. A telegram to the Police that an offence has been committed ts not a document 
referred to in S. 154, Ct. P. C. 1928 M. 791 wllO i. C. 461 = 29 Cr. L. J. 717, 1930 
L. 457, 25 I. C. 630, 1931 S. 13. 

2. The Police Officer went to the spot and recorded the statement of the person seeding 
the telegram. Held, that the statement was F. I. R. 29 Cr. U J. 717=1928 M. 791. 

3. Telegram to Police Officer is not F. I. R. but it cannot be excluded from evidence- 
The statement recorded after the telegram is really the first information report. A 
telegram is not a writing given to the Police, signed by the person making tbe 
statement. A telegram stands in no better position than a village gossip. 1935 C. 
403 = 156 2. C. 400=36 Cr. L. J. 919=39 C. W. N. 403, 1928 M. 79l^U0 
LC, 461=29 Cr. UJ. 727 and 3915 M. 312*25 2. C. 630«15 Cf. U J. 
Rel. on. 

4. Where telegram thumb marked by the complainant is obtained by Sub-In«p«<5tof 
and its authenticity confirmed it is first information report and any other statement 
made afterwards is covered by S. 162. 1934 L. 413 (2)*I52 2. C. 229*15 L.8H. 

22. .Telephone Message as— , 

A telephone message by the doctor of the Civil Hospital to the Police station to the 
effect that there was some one in the Hospital with a hatchet wound bat no* 
rneutioninff that an offence has been committed, is not a first information report. 
1931 S. 13«130 I. C. 578=32Cr. L. J. 543, 

23 Use of— 'in later proceedings under S, 193 or S. 21 1, 1. P. C. 

hy z person can be used against him in a subsequent pro- 
er S. 192-193 or Ss. 211. I. P. C. 1931 C. 637*134 1. 1-- 
33 Cr. L. J. 60. 


24. Value and use of—. 

. pirst information report is not substantive evidence and can only be used to cor- 
,rtKnf.ate or contradict the matter thereof. It cannot he used to contr.'idict otue 

“toSses. 1928 L. 913=116 1.0, 187=39 Cr.L.J. 571. 1928 L. 507 = 105 !. C. 

1928 U 17, 47 A. 280 , 17 C. W. N. 1213 . 6 U 437, 1932 O. 99* 137 1 C- 79. 
193+ N. 94» 1930 Sf. 652, 1934 R. 60, 1936 L. 833. 

„ Tj-.rcit information report IS of great value, because it shows on what 

v-.’-fifiVation commenced, and what w-as the story then told. 11 C. W. N. 354— 
Cr. t. R 86. 7 C. W. A. 345. 17 C. W. N. 1213. 

information report is no evidence of the existence o! facts therein mentioned. 

3- a! \V. N. 47, 53 3f. 590= 1930 M. 632. 

T> •♦eAtf ft first iftformation report can hardly be regarded as evidence of a conwnc- 

4- 126 l.C.5U=l930O.2+9»-31Cr.U.J. 1035. 

r Ti* r R. as if it were substantive evidence IS illegal. 1928 L. 923 = 29 Cr. !>• 
^^73+ V L. 437. 5925 A. 413, 26 M. 91. 192+ A. 164, 1929 A. 916. 

'e the statement of .a case for the prC«cution 

6. it is jmt by itself sufficient proof of h»s mn 

29 Cr. U J. 835. 


I 



irst In/on/tation Report ^{cotwld.) 

7. Discrepancies between the first information report and subsequent evidence, lead to 
doubt in favour of the accused. 172 P. L. R. 1914, 188 P. L. R. 1915, 224 
P. L. R. 1911. 


8. First information report is of great importance in criminal cases. 14 P. \V. R. 1909 » 
Cr., 34 P. R. 1914 Cr., 23 P. L. R. 1912, 152 and 318 P. L. R. 1913. 

9. Conviction based on F. 1. R. alone is illegal. If prosecution story on oath is different, 
it should not be discarded and to rely on the report. 1924 A. 164 = 74 I. C. 716= 
24 Cr. L. J. 812. 

10. Silence of deceased and of his relatives as long as he was alive as to the guilt of 
accused is a circumstance against the prosecution. Accused should be given the 
benefit of doubt. 1922 L. 28. 

11. In case of discrepancies between first information report and complaint and subsequ- 
ent evidence, the accused should gel the benefit of doubt. 188 P. L. R. 1915 = 34 
P. \V. R. 1915, 9: I. 209, 7 L. L. J. 96. 

12. Prosecution is bound to produce first information report in Court but can lead evi- 
dence that the report is not correct. 1924 L. 591 = 77 I. C. 817 = 25 Cr. L. J. 465. 

13. First information report was given at a late stage and after due deliberation. Held, 
no reliance can be placed on it. 95 I. C. 597, 92 1. C, 209. 

14. When complainant previously knew the accused and their names are mentioned not 
as persons identified at the spot but as suspects, the inclusion of their names m F. 

1. R. carries no weight. 93 I. C. 892=27 Cr. L. J. 492. 

15. The accused should be acquitted if the F. I. R. falsifies the complaint. 29 P. W. 

R. 1911 Cr., 224 P. L. R. 1911. 

16. First information report may be of value as one of the Res gcs/ir. 1931 L. 38= 130 
1. C. 410=32 Cr. L. J. 522=23 P. L. R. 259. 

. 17. First information reports, however important they may be, do not prove themselves 
and have to be proved according to law. Such a report, if it contains dying declara- 
tion is admissible under S. 32 (l). 1931 L. 103= 135 I. C. 668, 45 C. 237. 

18. Information given to Police before starting investigation can be proved if the 
person making it is witness or if fact of information being given is relevant. 
1935 Pesh. 165. 

19. Person sleeping on the cot near deceased was not mentioned in the F. I. R. Omission 
tends to discredit his testimony obtained 3 days after the crime. 1934 O 315 = 

35 Cr. L. J. 836. 

25. What is-. 

The term first inform.'^tion report is not defined in the Code. It does not necessarily 
contemplate that only one information of crime should be recorded as F. I. R. All 
information given to Police may amount to F. I. R. 1935 Pesh. 165. 

26. Witness named in — but not called. 

1. The fact that certain persons named m the first information report as being 

Witnesses of occurrence does not make it necessary for prosecution to call any one 
of them. Not does It give rise to oresumption under S. 114 (g) of Evidence Act 
The mere statement of complainant that some one was witness of the occurrence is 
not conclusive. 53 C. 1335 = 1932 C. 118. S«« 1926 C. 728, 1922 L. 28. 

2. Omission to examine witnesses named in the first information report tells verv 

heavily against the prosecution. 1934 C. 458=35 Cr. L. J. 904. ^ 

27. Writer of — not produced. 

1. If the writer of F. I. R. IS not produced. It cannot be ascertained whether report is 
genuine or coloured version. 1934 C. 458=35 Cr. L. J. 904. 

2. Unless the informant is examined, F. 1. R. cannot be put in evidence. 19'’0 C 938 
1 Bom. L. R. 433, 1934 S. 100. 


FIRST OFFENDER. (Released on probation of good condoet) S, 562, Cr, P. C, 
1. Admonilion". S. 562 (1-A), Cr. P. C, 



First OJfendct — {eottld.) 

1. Release after admonition for offence tinder S. 457 r, illcral. 1935 M. 157= 
154 I. C. 879. 

, 2. S. 562 (1-A) covers ofTcncca punWiabte only with Hne. 1935 11. 156=37 B. L. R. 

105, 1926 13. 544 = 27 Cr. L. J. 1158«97 1. C. 742. 

3. Offences under the Railway Act are not easily tfeleclcd and therefore neensed sbonid 
not be piren the benefit of S. 562 (l‘A). 1935 S. 90= 1935 Cr. C. 376. 

4. Person convicted under S. 406 cannot be released on admonition. 1934 R. 203 

= 35Cr. L. J. 1241, 41 M. 533, 1 L. 612. 31 I. C. 381, 3 Cr. L. J. 21 Foil. 15 Cr. 
L. J. 375 Not foil. 

5. Admonition is not sufficient for accused wbo bribed or overawed witnesses of the 
other side. 1936 P. 175. 

2. Appeal. 

1. An appeal lies under S. -^OS, Cr. P. C., from an order p.assed under S. 562 (l). 1926 
B. 382=95 I. C. 121 = 27 Cr. L. j. 873, 52 C. 463, 24 P. R. 1904 Cr.. 37 A. 31. 
1925 C. 329. 46 A. 823 = 1924 A. 765 = 25 Cr. L. j. 1244. 

2. The appeal may be preferred even after the expiry of the bond. 20 P. R. 1917 Cr. 

3. An order of conviction under S. 380, Cr. P. C., in respect of a case submitted to a 
first class Mapistrate under S. 562, Cr. P. C., is appealable to the Sessions Court. 
31 I. C, 33>^=16 Cr. L. J. 738=17 Bom. L. R. 895. 

4. An .appeal lies to the Sessions Judge from an order passed by a first class Magistrate 
under S. 562 in a summary trial. 46 A. 823=25 Cr. L. J. 124-^=1924 A. 765. 

5. No appeal lies to High Court from an order under S. 562 passed by a Presidency 
Magistrate, 1932 C. 488=138 I. C. 627=33 Cr. L. J. 639. 

6. If accused is released under S. 562 on his own plea of guilty, no appeal lies against 
theorder, 20 P. R, 1917 Cr.= 18 Cr. L. J. 401= 18 P. W. R. 1917 Cr. 

3. Applicability and scope of S. 562. 

1, S. 562 does not apply where a sentence of fine, etc., is passed on the accused. 10 
L. 722=1930 L. 56=112 I. C. 910=30 P. L. R. 702, 50 I. C. 1,000 *20 Cr. L. 
J. 392=17 A, L, J. 426. 

2 The first offender need not be a juvenile offender. He may be of advanced age. 2 
‘ Bom. L. R. 817. 11 P, R. 1916 Cr.=17 Cr. L. J. 254=18 Cr. L. J. 469.. 

^ ..f— ..r liquor implies good deal of preparation and it 

* msequence of sudden temptation. S. 562 should 
P, K. 1916 Cr. = 17 Cr. L. J. 317, 1926 L. 317 

4 A first offender is entitled to the benefit of S. 562, even when without such proji* 
sions the Magistrate would be obliged to pass a sentence of imprisonment, e. g-, 
an offence under S. 381, 1. P. C. 1925 B. 192=86 I. C. 70 = 26 Cr. L. J. 694. 

5. The sending of first youthfnl offenders to Jail, has the effect of making them harden- 
ed criminals after they are discharged from the Jail. The Magistrate must consider 
this aspect as well. 1926 L. 611 =96 I. C. 390=27 Cr. L. J. 934. 

6 If the offence indicates not mere thoughtlessness but criminality also such as combi- 
nation of design, ingratitude, deceit and craft, the section should not be resorted to. 

26 Cr. L. J. 1224, 1925 S. 75 = 82 I. C. 152. 

7 The Legislature intended to apply S. 562 to those offenders, who without being 

* oersons of depraved character, may on occasions succumb to sudden temptation- 
19 p. R. 1916 Cr.= 144 P. L. R. 1916=41 P. W. R. 1916 Cr. 

R The powers of S. 562 are not conferred upon the Magistrate for showing favour to 

* anv particular class of persons. The sole object is that a true first offender should 
be given a chance of reformation. 1926 S, 101=92 I. C. 693 = 27 Cr. L. J. 309. 

The intention of the law is not to make it essential that the offender must be young 
or the offerice must be trivial in its nature. 1 Cr. L. J. 558, 6 C. W. N. ccUv. 

10 S. 562 does not apply to a person convicted of an offence which not only ' inipHeS 



First Offender— {coiiid.) 

previous preparation but often escapes detection. 7 L. 32 = 1926 L. 166. 

11. Conviction under Bombay Prevention of Gambling Act is a previous conviction 
within the meaning of S. 562 (1). 1935 B 188. 

12. S. 562 should not be applied to one who commits offence well designed and carries it 
into effect through perjurv, forgery and impersonation. 1934 5.93 = 35 Cr. L. J. 
1149, 1925 S. 75 and 1926 S. 101 Rel. on. 

4. Bond. 

1. The bond should be to appear and receive sentence when called upon and in the 
meantime to keep peace and be of good behaviour. 2 Bom. L. R. 112. 

2. Magistrate cannot order the accused to appear on a certain date to receive the 
sentence. 2 Bom. L. R. 702. 

5. Imprisonment in default or along with — . 

1. Order directing imprisonment on failure to furnish security is illegal. 1934 L. 582. 

2. If an accused fails to furnish security he should not be detained in prison till the 
expiration of period for which security was to be given, but a nominal sentence 
should be passed. 1934 L. 582=35 P. L. R. 368. 

3. Sentence of imprisonment cannot be imposed when accused is being released nnder 
S. 562. 1934 L. 514, 10 L. 72=1930 L. 56 and 1928 A. 759 = 30 Cr. L.' J. 47 Ref. 

6. Inability to furnish security. 

1. If the accused IS unab'e to furnish security his position IS that of an accused who 
was convicted and he should be produced for suitable punishment. 1925 M. 496 = 
86 I. C. 59 = 26 Cr. L. J. 683. 

2 The Magistrate should satisfy himself that security can be given before passing the 
order. If he fails to furnish security, he should be sentenced according to law, 2 
R. 360=1925 R. 42 = S4 I C. 349 = 26 Cr. L. J. 235. 

3. The Magistrate should not imprison the accused under S. 123, Cr. P. C., on failure 
to give security under S. 562. 2 R. 360=1925 R. 42=26 Cr. L. J. 235. 

4, If accused is unable to furnish security within a reasonable time the Court should 
pass a nominal sentence to him. 3 L. B. R. 2, 2 R. 360. 

7. Jurisdiction. 

1 . An order under 5 562 can be pa<sed not only by the trial Court but Court of appeal 
or High Court in revision 24 A. 306, 29 M. 567, 

2. All second class Magistrates in the Punjab are duly empowered by Notification No. 

431, Home Department, to exercise the powers under S. 562, dated 18th April 
1910. 109 I. C 604 = 29 Cr, L. J. 588 = 10 L. L. J. 153 = 29 P. L. R. 215, 8 L. 38* 
overruling 5 L. 36= 1924 L. 454. ’ 

3. The provisions of sub-s. (1) of S. 552 governs S. 1 -A. also. 1928 N. 343 = 113 I C 
911 = 30 Cr. L. J. 220, 1925 B. 479. Sec 47 A. 353. 

8 Offences to which S. 562 does not apply. 

1. The offence under S. 409, Penal Code, is bevond the scope of S. 562, Cr. P C 1927 
L. 735 = 100 I. C, 225=28 Cr L. J. 257. 

2. S. 562 does not apply to offence under the Motor Vehicles Act. 1926 B 230=93 1 
C. 992=27 Cr. L. J. 52S = 2S B. L. R. 297. 

3. An ofience under S. 420, Penal Code, being an aggravated form of cheating under S 
417, IS not covered b> S. 562. 1 L. 612, 41 M. 533. 16 P R, 1911 Cr. 

4. Sub-s. {l-.\). S. 552, IS confined to cases under the Penal Code and does not apply 
to offences under the City of Bombay Municipal Act. 52 B. 250. 

5. S. 562 does not apph to an offence under S. 307, Penal Code. 1928 L. 920 = 117' I ’ 
C. 239 = 30 Cr. L J 7:9 

6. S. 562 does not ap.ilv to an offence nnder Cl. 2 of S. 457, I. P, C. 1927 R 254 = 
103 1. C. 839 = 25 Cr. L. J. 759=6 Bor. L. J. 83. 

/ 
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7. Accused a Lambardar was convicted for pocketing money as agent oi the GoTernment. 
S, 562 does not apply. 1926 L. 350==9-f I. C. 130=27 Cr. L. J. 562. 

S. Offence under S. 381. Penal Code, is not covered by S. 562, Cr. P. C. 13 P L R 
1913 « 27 P. W. R. 1913 Cr., 1924 R. 12. 

9. S. 562 does not apply to a case under S. 411, I. P. C. 1923 P. 297=85 I. C. 35= 
26 Cr. L. J.419. 

10. Burglary is a serious offence and when detected the accused must be given deterrent 
sentence. Release on probation of good conduct is no punishment and it ■tsovii'J 
embolden them to commit more crimes. 1932 L. 258=33 Cr. L. J. 500. 

9. Offences to which S. 562 (1-A) applies. 

1. S. 562 (1-A.) covers offences punishable with fine. 1935 B. 156=37 B. L. R. 105. 
1935 B, 402 {P. B.)=37 B. L. R. 739, 1926 B. 544=27 Cr. L. J. 1 158 overruled. 

2. Offences under the Railway Act are not easily detected and therefore accused should 
not be given the benefit of S. 562 (l-A). 1935 S, 90«1935 Cr. C. 376. 

1 0. Power when to be exercised. 

1. The offence of stealing a cow and taking it to the slaughter house, is not a trivial 
offence under S. 562. 39 I. C. 989= 18 Cr. L. j. 621 = 10 S. L. R. 185. 

2. S. 562 should not be applied to persons discovered with cocaine or other dangerou's 
drag upon them, as it is not really the first time thev hare been in such possession. 

1930 A, 19«120 I. C. 264 = 31 Cr. L. J. 32. 

3. The offence of illicit manufacture of Hquor impUes good deal of preparation and it 
cannot be said that it is done in consequence of sudden temptation. S. 562 should 
not be applied. 10 P. R. 1916 Cr., 1926 L. 317=93 I. C. 702. 

4. The mere fact that accused comes of a respectable family cannot be justification for 
imposing a lighter sentence, for the more respectable and better educated a oian 
the less temptation should there be to commit offences. 1930 P. 216»» 125 I. C. 572 
«31 Cr. L.J. 874. 

5. S. 562 should be applied to a case of enticing away widow of 16 years for honour- 
ably marrying her. 1929 A. 930=120 I. C. 257=33 Cr. L.J. 25. 

6. In case of rape committed on an infant girl, the accused, although a lad of 17 yci^rs, 
should not be given the benefit of S. 562. 1929 L. 198 =29 Cr. L. J. 1096. 

7. A was wounded by buffet by B but being won over by B deliberately gave false evi- 
dence to screen him. A was prosecuted for peijury. Held, that a deterrent sentence 
should be passed and S. 562 should not be applied. 3928 L. 296= 29 Cr, L.J. 219- 

8. .* : a puppet in the hands of other accused. Held, 

S. 562, Cr. P. C. 1926 C. 531 =93 I. C. 73- 


9. Where a young educated accused is convicted of cheating, he should not berelws^ 
under S. 562. when he does not make .nn attempt at restitution. 3926 L- 57U**^/ 
Cr. L. ]. 836«95 I. C, 756. 

10. A youngman of 20 was convicted of theft and sentenced to 2 months* rigorous impn^- 
sonment. He was a first offender and b.ad a good character, the benefit of h. 
should be given to him. 1921 C. 149=25 C. \V. N. 720 —66 3. C. 75. 

n. If .accused commits a designed offence by forger)*, perjuf)* and impersonatfon, S. 562 
should not be applied. 1934 S. 93=35 Cr. L. J. 1 149. 

12. If a woman attempts to commit suicide due to family discord and loss of relationi. - • 
562 should be applied. 3934 L, 514. 

13. In case of deliberate fal-e affidavit. S. 562 is not appropriate. 1934 N. 193 (2). 


Previous convict. 

I. ,n acc=s.d i. .Ir«Jy pl^rf. protetiffli 

conviction, a Kntcncc cl ajata rtoo? him under protel.on under S. 56- for a 

sequent offence is against Uw. 1930 B. Ii6*®31 Cr. L, J. 92 j. 

Z VS^trsarcu-edi. tritdfort^oa'rreM.eomrcutirely a.-.d ij conrieted, 
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no! nrrty ot tho timo n-hrm secomi jnJcmnnt « ''rilttn, n. tlirn he mnsl \-c wo- 
siderc3 to be a prerious conrkl. 1925 I*. 651*=-/ Cr. 1.. J. lUlo. 

First oirtnco trader S. 405. Fm-v) Co-le, rt.re commiltn! srfnral >Tirs mni Mid tlw 
noensed rras 55 ytori old. The amonnt inTolvod lira* no! lotv-r. lira senlonco trader 
S. 562. Cr. P. C.. tv.is tiplicld. 1930 I.. 92"31 Cr. 1-. J. 653. 

The order tinder S. 562 should not he set itside in revision it stthsentieiilly lireviims 
conriction is discorered. 1925 O, 673**26 Cr. L. J. 

Revision. 

High Court will not interfere with ''''■.iVon''i’'r t-='o5"rr''l " fot’s" 

ca«!e for interference is made out. 10_/ 353 100 1. C. 1-/ -b Cr. 1.. J. -55, 

1929 C. 785=124 I. C. 76=31 Cr. L. J. 618. 

person was convieted under S. 405 itnd onler under S. 662 wtt. passed. von. 
siderahle time passed when the e.ase value up to 1 1 igll Court in ret isioil. Held, that 
though usually iniprisoniuent should he given In case ot eiiiherrlemeiit. it was not 
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pro^er\o a length of time. 192S L. 926=29 Cr. I. J. 291. 

However illcBal an order inipbt lie. Hipl. Court would refuse to disturb tl uitjess U 
was unjust and however Icpat it micht be High Court would not besUate to disturb 
it if it were unjust. 192S N. 343=30 Cr. I*, j. 220. 

Hich Court, as a Court of revision, is not bound to 'uterfere "’‘‘I* onler .uuder R. 
562 even when the order is illegal. 94 1. C. 369“ -7 Cr. L. J. 6-1, 19 1 . \\ . 1?, 
1909 Cr., 5 P. R. 1906 Cr. 

HIch Court can set aside nn order under S. 562 nml Rubslitute n sentence of itn> 

prisonment. 1926 A. 226*92 I. C. 591 = 27 Cr. L. J. 303. 

Subseauent discoven* of a previous conviction is no Rround for Interference In 
revision. 1925 0.673*83 1 C. 1054*26Cr. L. J. 1278*2 O. W. N. 593. 

S. 562 was applied to an offenco under S. 457. Held, that tliouBh the order was 
illegal and improper. High Court need not interfere if nothing is to be gained liy 
passing sentence of imprisonment. 1933 L. 393*34 Cr. L. J. 779, 6 l.C. 639 l'*olh 

Sentence of—. 

An order under S. 562. Cr. P. C.. c.annot Iw wid to bo a pmiishinenl. It is not 
one of the T.ariou9 kinds of pumshments described in b. 53, Penal Code. Under 
<; 562 the sentence of punishment is postponed mid something which is not punish- 
ment is substituted, therefor. 1924 N. 37*24 Cr. U, J. 738. 

IS no middle course between imprisonment fwith or without 6110) and an order 
aS I 562. 1927 N. 49 = 97 I. C. 1053-27 Cr. I,. J. 1229. 

The order directing the convicts who were rc!c.iscd under S. 562 to pay compensa- 
tion to the complainant is ilicg.'il. 1928 U. 134“29 Cr. L. J. 38. 


A first offender of immature age should not Iw sent to jail for ho wMI beconio a 
hardened criminal by association with convicts. 1930 L. 421 = 12 


126 I. C. 578. 


5. 


Sentence of imprisonment cannot be imposed, when a person is released niidef 
S. 562. 1934 L. 514, 1930 L. 56= 10 L. 722, 1928 A. 759 Itef. 


FISH. See Theft— 32. 

FOOD IN STOMACH. See Time of death— 1. 

FOOD STUFF — Poisoning by. See Poison — 8. 

FOOT PRINTS. See Track— 3. 

1. Comparison of—. 

1. It is impossible to fix the impression of n liarc feet for long ni tlie memory, and 
the impression of a foot print formerly seen with that belonging to n suspect nfresied 
subsequently when the former is no longer tinder one's eye, is of no iitilifv mid tan 
serve no purpose. Criminal I t$xfestigation by Dr. Hans (hnss, liil, 193 i, iK 32’J. 

2. For the impression of a booted foot It always auffices for fuliife use to hare ah fcxart 
description of the impression of the sole with the note of measufements and 
number, care being taken to indicate all dimensions, the number of nails (not bnl^^z 
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of those which exist but of those which are missing') in the front part of the sok 
and in the heel separately, the shape and condition of preservation of the latter, 
patches if there be any, and every other distinctive sign. If the question subsequent- 
ly arises as to the connection between the sole of which the impression has been 
found and that of a suspected individ-nal, all that is necessary is to measure aad 
count the whole again. Ibid. 


2 . 


3. We must have the two impressions (inentioued above) on the table before us. We 
must measure and compare them several times before being able to pronounce auy 
opinion about them. Jbtd. 

4. Comparison of foot prints after two months with prints which the tracker saw at 
the spot, when the original foot prints were not preserved, has no value. 
1933 L. 299. 

5. It IS unsafe to rely completely on the evidence of trackef as to correspendence of 
tracks. 65 P. L. R. 1917=18 Cr. L. J. 897, 71 P. L. R. 1910. 

In running. 

1. One can conclude, from the length of the step, the force of the impression of 
anterior edge of the sole, and from the depth of the ball of the' toe, compared witb 
the depth of the impression of the heel, that there has been runnirig, and also whe- 
ther that running has been rapid or slow. Criminal Investisation by Dr. Hans 
Gross, Ed. 1934, P. 340. 

2, In rapid pnning the impression of the heel is deeper than that of the ball of the 

toe. Alighting on the ball of the toe is only the result of the slowness of the 
running, just as alighting on the heel is the result of the rapidity, of the runninj* 
Ibid. 

In walking. 

1. Every person walks by first carrying a big forward and then leaning the centre of 
gravity of the body upon it, in order to be able to continue m the same manner 
with the other leg. It is not correct to say that the leg operates like pendulum* on 
the other hand a complicated mechanical movement brings it to the front. Crimiftal 
hivcsiiSf^ifon by Dr. Hans Gross, Bd. 1934, P. 334, 

2. This mechanism of walking furnishes us with the following results m connection 
with foot prints or impressions : — 

(ii) Since at each step the centre of gravity first goes over to the leg upon which the 
weight is earned, the load must glide from the interior to the exterior edge of the 
foot. What IS shown by very clean foot prints is n certain twisting which starts 
from the inside edge of the foot and ^oes towards the fa.all of (he little toe and io 
consequence of the thrust to detach the foot from the ground passes suddenly 
under the big toe. 


(6) The back part of the heel gives the strongest impulsion m walking and ought m 
consequence to appear much more strongly impressed th.in the rest of the heel 
Hence nearly all men of normal stature use chiefly the exterior and Kick pat* 
Ihe underneath part of the heel. Brandt of Lmdau found -.hat 9S per cent, cf 
soldiers walk in this way, while only 2 per cent, press more on the interior 
surface of the sole and the heel. This is important, for in a case where the b't 
peculiarity is found, it would he an almost conclusive sign by reason of its rarity. 


(c) In a foot print there are two deep spots • the posterior edge of the heel, by reason 
of the energetic thrust of this edge into the soil, and the ball of the big toe. by 
reason of the pressure which the body exercises upon it. 
id) Inside portion of the front part of the foot presents an impression of the whole 
surface of contact and therefore it appears larger in font print tlian it really is- » 
glides a little outwardly and only at that point produces the deepest impression. 
ig) The foot, at each pace, before leaving the soil, gives a thrust in order to supply the 
le- with l»-e spring required to carry it forward- This is particufarfy reces-iry in 
<Tu, Vi wmliins or when the ground » ahpperj-. Th^ consequence of ‘bis thrust 

fbat thea-'encr edge of the sole r-akesad^^eper cut into th- ground. On a nrm 

rxeand two marks m the f^rm cf an ar^wiU U found : the edge fd t 

fceel and Ihe aaterior edge cf the sole. These two rnarks wiU gire the ientth c 
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fmi and one can make certain that fool print comes from a person who walks 
quickly or carries a burden. If the steps arc long, they belong to a tall person. 

(/) Pi^iinctivc marks are produced in sand, dirt, and thick mud according to the manner 
of walking. The heel gircs way a little at the spot ^here it was first thrust. 
There arc two impressions of the heel and the balls of the toe, which give the real 
distance, but owing to slipping of the heel forwards and the ball of the toe back- 
wards, be nearer each other than in reality : that IS the foot print will be sensibly 
smaller than the foot which has produced it. 

(g) Tired, aged, infirm or awkward persons arc too feeble or unskilful to bend the leg 
suOicicntly at the knee and prepuce tiraggttsg ttitpressions on the ground. The 
sand or snow, etc., must not be too deep, for in this case the raising up of the foot 
to a sufiicient height fatigues even robust persons who would also leave dragging 
impressions behind them. Ibtd, Pp. 334 — 337. 

3. Deductions made are only relative and ha\e only comparative value. It is impossible 
to give measurements or fixed sizes, for the numerous factors — the size, the height, 
an<l the other corporeal singuUrities of the individual walking, his burden, his gait, 
and the variable nature of the soil-^iffer in every case, and may be combined in so 
many diverse ways that it is absolutely impossible to give precise indications on 
this matter. Ibid, P. 337, 

4. It IS easy to recognise a stoppage, for the hind foot is drawn forward and forms a 
second impression beside the other. It may even be guessed approximately whether 
stopp.xge has been short or prolonged. Ibid, P. 347. 

5. person may have been forced to w.alk backward, in which case the steps are 
shorter, the directing line is hesitating and uncertain, as we do not know where we 
are going, the impressions present Insides a quite distinctive digging of the toe, 
when the individual m question is forced to take relatively long pace. Ibid, P, 348. 

4. Length of step. 

1. Length of step is the distance of one foot print from the next, measured from the 
middle of tlie heel of the one to the middle of the heel of the other. This distance 
depends upon the height of the person, the rapidity of the walk and also upon 
habit. Cruittital /«fcs<igrt/io»i by Dr. Hans Gross, Ed. 1934, P. 345. 

2. As a gener.al rule it may be s.nd that, of two equally agile men, the taller has the 
longer steps, and of two p.xral!el trails, the foot print more frequently in the same 
distance belongs to the shorter person and that occurring less frequently to the 
taller person — presuming the two have walked together at the same speed. 

Ibid, P. 346. 

3. Old people, inv-alids, people inflicted with hernia and other infirmities of the lower 
part of the stomach, take short steps although of tall stature. People who are in 
the habit of walking with precaution habitually take short steps. Ibid. 

4. Long steps are met with among soldiers who have been for years in the army, 
surveyors, and especially railway employees. These latter are often obliged to 
walk upon the permanent way and they prefer to walk upon the sleapers the 
distance of which exceeds the length of ordinary pace. Ibtd. 

5. For a person walking at the same speed, the length of pace, as a rule, remains the 
same If a short step is noticed it follows that the walker wishes to avoid a stone 
or paddle, etc., or perhaps he has looked back while walking. This may be 
important in determining whether the person m question has passed the spot only 
after a shower of ram. Ibid. 

6. The length of pace varies from 50 to 100 cms. (20 to 40 in.), the average length may 
be taken; for the slow walk of people out fora stroll, 70 cms. (2S m.); for the average 
pace of business men 80 cms (36 in.). A pace of hundred cms. (40 in.) is only 
attained m running. A running pace of two metres (fig feet) is rarely met with. 

Ibid. 

7. The pace diminishes with age. A man of forty jears old takes a pace about 30 
inches and a man of the same height but) thirty years of age takes paces of from 32 
to 33 inches. Ibid, P. 347. 

J- 


f^oot (cro«/rf.) 

5. Measurements of — . 

1. The accurate observer, (rained to tafee exact measurement, wj(i prefer tbe impres- 
sions of bopted feet to the bare feet. Ke will carefully take all me-isurertients of 
the sole, will count the nails, measure the pieces of leather nailed on (o (he $o)i, 
etc., and will give a perfect image of the impression. Criminal tnvaliiaiion hf 
Dr. Hans Gross, Bd. 193d, P. 327, 

2. Sfeasurements in the case of bare feet give very uncertain result*, for the plant of 
the bare foot leaves tilways a rounded impression and never presents fixed borders 
like tne sole of the shoe, .and tn coose<iueiice it does not produce a clean impression 
such as One is able to utilise from the point of view of metsurements. (bid. 

3. fn considering the measurement of a foil it must not be forgotten that the foot 
Itself varies considerably, c, g., it IS much smaller in cold weather or after a loo? 
rest than during hot weather or after a long march. Ibid. P. 352. 

4. A foot in repose is shorter than a foot warmed by walking and swollen by the heal 
and the blood, the latter having a downward tendency ; a dry sole is shorter, than a 
damp one, be the humidity due lo a wet raad or, in fins weather, to perspiration 
from the foot. Ibid, P. 358. 

6. Observation and preservation of — . 

1. The fault which is generally committed by the investigating officer is ft is 
commonly in the immediate neighbourhood of the crime that foot prints are looked 
for, and not further away. It rarely happens that we find on the scene of theemoc 
itself foot prints of any utility cither through the criminal having taken (he 
precaution to efface than or on account of the'r having been trodden upo" 
rendered invisible by the arrival of other persons. These reasons no longer 
when we make investigations at some little distance from the scene of actt®®* 
Criminal Investigation by Dr. Hans Gross, Bd. 1934, Pp. 324-325. 

Z It IS m the nature of tilings that a criminal does not return by the same road imtnedi' 
ately after having accomplished the crime, but on the contrary he makes of * 
round about direction. Ibid, P. 325. 

3. No doubt we do not always have the opportunity of deducing so much from smgl* 
print, but It will always be possible if circumstances are not too unfavouraW*i W 
obtain some positive information. But good results may be obtained if one follows 
a foot print. Ibid. P, 322. 

4. Impressions of bare foot specially should be preserved, to serve later as an acci^rate 
means of comparison. The best method of obtaining these impressions laW 
produce them on papers. Ibid, P. 323. 

5. Where a large number of articles have been earned away from the scene of 
and the thief has rested on tbe road, and laid down his burden; or has lost or ev 
thrown away one of the stolen articles. These are certificates of identity of 
fojt print as certain as can possiDly be. Another strong case is that of a siog 
foot print, evidently produced by tlie criminal and found near the spot, fesemP S 
other foot prints winch lead further awaj’. Ibid, P, 325. 

6. Comparison of foot print after two months with prints which the tracker saw 
spot, when the original foot prints were not preserved, has no value. 1933 U « • 


7. 06 Bare or Bootei-feet-~Shoes — . 

1. In case of bjatei feat, an intelligent shoe maker can always give useful 

fie can say whetner tbe shape of the shoe is common m tbe ihe 

whence it is likely to come, whether the boot has been repaired and ^ 

repairs are, what class of persons is m the habit of wearing shoes 
whether the wearer uses his shoes in a peculiar manner, w&arsoat more on 
than oa another, and what peculiarities in tbe bodily build of tbe wearer epe 
te.aches him are present. A shoe maker can even point out sore places, . ji-jj 
is a connettin? link of cause .and effect between the pain and (he resistance, 

determines the wearing away of a special portion of the ^5e. ‘^r^avdy 

sore place or corn on the ball of tbe big toe. o.ie will naturally tread 
rn tbe beeUnd outer side of the foat so as to reJiere (be prepare ^ th« 
that pains. Criminal /nrejri«r»/io» by Dr. Hans Gross, Bd. 1934. i .3~ < 
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2. The sole of a shoe furnishes, thanks to the nails, repairs, etc., so many signs of 
identity that it is much more easy to work with foot prints of booted feet than with 
those of bare feet. “The booted foot gives more clues, the bare foot has ipore 
physiognomy.” Ibtd, P. 327. 

3. The details of all the impressions of a bare fool are in each particular case so 

distinctive and so characteristic that it is always possible to difTerentiate them one 
from another, and recognise again the same impression. Ibtd, P. 327. 

4. Identification of foot prints of accused with shoes is valueless, as there can be a 
large number of similar shoes. 24 Cr. L. J. 587 = 73 I. C. 331. 

8. Of a person with burden. 

1. People who carry heavy burdens walk with straight feet. The bearer of the burden is 

not in a condition easily to correct at will the oscillation produced by the displace- 
ment iArr l.ie lAr»o OfA 1 ac*(- In-.. — 1 3 - , 

He 

pom * • , ■ 

2. When we find that a trial has suddenly altered as regards the angle of the foot if 
there be no other possible explanation, we may presume that the person leaving the 
foot prints vas burdened and has laid the burden down. Ibid. 

3. If the foot prints of the thief when he has arrived at the house turn outwards, and 
when he has gone away are straight, it is very probable that he has carried a heavv 
burden. Ibtd, P. 345. 

4. If a person s foot prints turn inwards and then outwards, it is because he has laid 
down his burden or handed it over to some one else, etc., Ibtd. 

9. Reproduction of — . 

1. Foot prints which seem important should be covered with a large box and guarded 
by a trustworthy man. The most radical method is to carry away the original 
imprefsion by placing round the foot print an iron coffin embedded deeply in the 
ground. The soil is then dug all round the coffin and the mound is removed. 
Crtmiiial luvesttgatton by Dr. Hans Gioss, Ed. 1934, P. 359. 

2. Best results are obtained by using plaster. Pending taking up of the cast, the foot 
print should be photographed vertically from above. Ibid, P. 362. 

3. For foot prints in dust or sand, no oil or grease should be used. Ibtd, P. 364. 

4. For foot prints m snow, plaster or joiner’s glue ; for foot prints in sand, dust, flour, 
etc , piaster or stearine and for other foot prints, plaster or wax, or m case of need, 
cement, fat or suet, cla>, paste or bread crumb should be employed. Ibid, P, 365, 

10. Value of — . 

1. Foot prints are often of decisive importance, but we must know how to observe, 
preserve I’nd utilise the impressions in order to be able to get any good out of it. 
Critittttal Itivesltgation by Dr. Hans Gross, Ed. 1934, P. 320. 

2. As a rule foot prints are but seldom found where they are wanted. When they 
exist, they are rarely entire and complete, and for that reason are considered of no 
value. Ibid. 

3. .^s regards really clean foot prints, it seldom happens that they are preserved so as 
to remain in tact, or to inspire certainty that thev have some connection with the 
case. People who have come upon the scene of a crime after it has taken place 
also leave traces of their feet, fouling the important print, so that one can no longer 
tell which is significant foot print and which the useless one. Ibid. 

4. When well-preserved traces do exist, the essential thing is to be able to interpret 
them and to know how to make good use of them. On this science is dumb and 
has hardlv even approached the question. Ibid. 

5. A foot print is an impression like other impressions and it is not always well 
defined and vhen it is defined one cannot take it away with one ; even if one could, 

It would be impossible to search the whole town and make experiments with every 
citizen to see if he is the author of the crime. These considerations detract 
from the \'alue of foot prints. Ibid. ^ 
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5. Measurements of — . 


6 . 


The accurate obserrer, trained to take exact measurement, will prefer the Irapres- 
sions of bop ed feet to the hare feet, fie will carefully take all measurements cf 
the sole, wi count the nails, measure the pieces of leather nailed on to the sole, 
^c., and will give a perfect image of tin I'mpressiDn. Criminnl Invistiiation hs 
Dr. Hans Gross, Ed. 103-i, P. 327. 


2. Measurements m the case of bare feet give very uncertain result^, for the plant of 
the bare foct leaves always a rounded impression and never presents fixed borders 
like tne sole of the shoe, .and in consequence it does not produce a clean impression 
such as one is able to utilise from the point of viea' of measurements. Ibi'i. 

3. In considering the maasuremenl of a foil it must not bs forgotten that the foot 
Itself varies considerabl>', c. g., It IS much smaller in cold we.ither or after a long 
rest than during hot weather or after a long march. Ibid, P. 352. 

4. A foot in repose is shorter than a foot warmed by w-ilking and swollen by the best 
and the blood, the latter having a downward tendency ; a dry sole is shorter, tb.m a 
damp one, be the humidity due to a wet road or, in fins weather, to nerspiratioa 
from the foot. Ibtd, P. 358. 

Observation and preservation of — . 


1. The fault which is generally committed by the investigating officer is that it ij 
commonly in the immediate neighbourhood of the crime that foot prints are looUu 
for, and not further away. It rarely happens that we find on the scene of the crime 
Itself foot prints of any utility cither through the criminal having fakco the 
precaution to efface than or on account of the'r baring been trodden upoti and 
rendered invisible by the arrival of other persons. These reasons no longer wbt 
when we make investigations at some little distance from the scene of actios. 
Crimintri Invcsliiatton by Dr. Hans Gross, Ed. 1934, Pp. 324-325. 

2. It IS m the nature of things that a criminal does not return by the same road nTuncdi- 
ately after having accomplished the crime, but on the contrary he makes of « a 
round about direction. Ibid, P. 325. 

3. No doubt we do not always have the opportunity of deducing so much from single 
print, but It will always be possible if circumstances are not too unfavourable, to 
obtain some positive information. But good results may be obtained if one folios* 
a foot print. Ibid, P. 322. 


4. Impressions of bare foot specially should be preserved, to serve later as an acevrate 
means of comparison. The best method of obtaining these impressions is to 
produce them on papers. Ibid, P. 323. 

5. Where a large number of articles have been earned away from the scene of crime 
and the thief has rested on the road, and laid down his burden; or has lost or ore 
thrown away one of the stolen articles. These are certificates of identity oj 
fojt print as certain as can possibly be. Another strong case is that of n 

foot print, evidently produced by the criminal and found near the spot, resemDimB 
other foot prints which lead further away. Ibid, P. 325. 

6. Comparison of foot print after two months with prints which the tracker saw at 
spot, when the original foot prints were not presjrved, h.ts no value. 1933 I- ^ * 

7. Of Bare or Booted-feet — Shoes — . 

I. In ease of bjotei feet 
lie can say whether 

whence it is likely to , — — . . r h t 

repairs are, what class of persons is in the habit of wearing shoes of 
whether the w'earer uses his shoes m a peculiar manner, wears out more o.a ® 
than on another, and what peculiarities in the bodily build of the w'carer exp 
leaches him are present. A shoe maker can even point out sore places, t ’ 

IS a connecting link of cause and effect between the pain .and the },2S a 

determines the wearing away of a special portion of the sole. Thus it . .jjy 
sore pl.xce or corn on the ball of the big toe, o.ie will naturally tread mor 
on the heel and outer side of the foot so as to relieve the 
that p.xios. Criminal InvesHeaiion by Dr. Hans Grojs, Ed. 1934. 1 .4- • 


, an intelligent shoe maker can always give useful 
the shape of the shoe is common in the neighwurh . 
n.hi»th»r #h»k honf ha.s Keen renafred and ^ha 
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2, Tlir enlr of .1 «lir*r furiiishr<!, thrvnV^ to the n.nl«, repairs, etc,, *io many signs of 

itlenlitv lint it is nuich mnre easy to work with foot prints of booted feel than with 
those of b\re feet. “The hooted foot gives more c!«c«, the liare foot has jjjore 
ph)siognomy.*‘ 327, 

3. The details of all the iinp.'cssions of a hare foot .are in each particular case so 
distinctive and «o characteristic that it is ninass possilde to ilifTercntiate them one 
from another, and recognise again the same impression. Ibid, P. 327. 

A. Identification of foDt prints of accused with shoes is valueless, as there can be a 
large number of simihr shoes. 24 Cr. J. 5^7 *=73 I. C. 331. 

8. Of n person with butden 

1. People uho carry heav\ burdens t^alk with straight feet. The bearer of tlie burden is 
not in a condition carih to correct at n ill the oscillation produced by the displace* 
ment of the leg, for bis legs arc by reason of their load less mobile and less obedient. 
He will, cansequenth, endeavour to avoid this oscillation to left and right and will not 
point out his toes. Cnmiunt hiveitigation by Dr. Ilmt^ Cross, Ed, 193i, P, 3t4, 

2. When we find that a trial has suddenh alteretl ns regards the angle of the foot, if 
there he no otlier possible eTphnatinn, we may presume that the person Ie.aving the 
foot prints was hurdciicil and has laid the burden down. Ibid. 

3. If the foot prints of the thief when lie has arrived at the house turn outwards, and 
when he has gone awav are straight, it is rerv proMhle that he has earned a heava' 
burden. /6i</. P. 3 It. 

4. If a person's foot prints luru inwards and then outwards, it is because he has laid 
down his burden or haiidcil it over to some one et«e, etc.. Ibid. 

9. Reproduction of—. 

1. Toot prints which seem important should be covered with a large box and guarded 
by a trust'ionhv man. Tlie most radical method is to carry away the original 
impression by placing round the foot print an iron coffin embedded deeply in the 
ground. The soil is then dug all round the coffin nnd the mound is removed. 
Cnuiiiint Iiivcslis^flion by Dr. Hnns Cross, Ed. fOSi, P, S59. 

2. Pest results are obtained by using plaster. Pending taking up of the cast, the foot 
print should be photographed vertically from above, /hid, P. 362. 

3. For foot prints m dust or sand, no oil or grease should be used. Ibid, P. 36d. 

4. For foot prints m «now, pl.aster or joiners glue ; for foot prints m sand, dust, flour 
etc , plaster or stearme and for other foot prints, plaster or was, or in case of need, 
cement, fat or suet, clav, paste or bread crumb should be employed. Ibid, P. 365, 

10. Value of — . 

1. Foot prints are often of decisive importance, but we must know how to observe, 
preserve rnd utilise the impressions in order to be able to get any good out of it. 
Cnininnl /iivcs/ifiutioii by Dr. Haiis Gross, Ed. 1934, P, 320. 

2. As a rule foot prints are but seldom found where they are wanted. When they 
exist, they are rarely entire and complete, and for that reason are considered of no 
value. Ibid. 

3. .^s regards really clean foot prints, it seldom happens that they are preserved so as 
to remain in tact, or to inspire certainty that thev have some connection with the 
case. People who have come upon the scene of a crime after it has taken place 
also leave traces of their feet, fouling the important print, so that one can no longer 
tell which is significant foot print and which the useless one. Ibtd, 

4. When well-preserved traces do exist, the essential thing is to be able to interpret 
them and to know how to make good use of them. On this science is dumb and 
has hardly even approached the question. Ibid. 

5. A foot print is an impression like other impressions and it is not always well 
defined and when it is defined one cannot take it away with one ; even if one could, 

It w’ould be impossible to search the whole town nnd make experiments with every 
Citizen to see if he is the author of the crime. These considerations detract 

trr.wr. .mill* nf fnnl nrintc. tht/i. ^ 
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5. Measurements of — . 

1 The accurate observer, tramed to take e^act measurement, will prefer the Impres- 
sions of boated feet to the bare feet. lie will carsfuliy take 
the sole, will count the nails, measure the pieces of leather naiJed onto e . 
etc , and will gjve a perfect Image of tUa impression. Crtmt/iftl Invisiiiii ion 
Dr. Hntts Gross, Ed. 1934, P. 327. 

2. Measurements in the case of bare feet give very uncertam results ^ 

the bare foot leaves always a rounded impression and never presents hxed do 
like tne sole of the shoe, and m conseiacnce it doss not produce a clean i P 
such as one is able to utilise from the point of viea' of measurements o» 

3. In considering She mjisuremenlo! a foil it mast not bs 

Itself varies considerably, c. g., it is much smaller in cold weather 

rest than during hot weather or after a long march. Ibfd, P. J5-. ^ ^ 

4. A foot in repose is shorter than a fool warmed by walking and *'^30 » 

and the blood, the latter haTing a downward tendency : a dry * nersmraim 

damp one, be the humidity due to a wet road or, in fine weather, P 
from the foot, /fnrf, P, 358. 

6 . Observation and preservation of—. 

1. The fault which is generally committed by the looVel 

commonly m the immediate neighbourhood of the crime th.nt 0 P 
for, and not further away. It rarely happens that we find on the , 1 , 

Itself foot prints of any ulihly cither through the cninmal upon soil 

precaution to efface than or on account of Ihe'r having evs! 

rendered invisible by the arrival of other persons. I hese reasons 

when we make investigations at some little distance from the |c«e 

Criminal Imastigatwii by Dr. Hans Gross, Ed. 1934, Pp. 4- .muieh' 

2 It IS in the nature of things that a criminal does not return by *h® “me ro* ^ 

ately aflet h“v.ag accomplished the crime, but on the contrary he makes 
round about direction. Ihid, P. 325. 

3 No doubt we do not always have the opportunity of deducing “ ™“';„pp(ablei » 

print, but It will always be possible if circumstances are j ,{ folloa* 

Xain some positive information. But good results may be obtained it 

a foot print. I bid, P. 322. Kcrral! 

4. Impressions of bare foot specially should h® *? f 7hesf imP«ss'°“ '* '° 
means of comparison. The best snetliod of obtaining the 
produce them on papers. Ibid, P. 323. ^ 

5 Where a large number of articles have been earned away Jtom t e -c ^ „ 

and the thief has rested oa the road, and laid down h'S hurden^'^ u identity oi tb' 

thrown away one of the stolen articles. These are cer j, jingl 

foot print as certain as can possiDly be. Another s*™"® spot, resemW'"® 

fool print, evidently produced by the criminal and laund 

other foot prints which lead further away. Ibid, P. 020 . jj,e 

6. Comparison of foot print after two months with prints ‘'ig33 h- 

spot, when the original foot prints were not presorved, has no value 

7. Of Bare or Booted.feet— Shoes— . information- 

1. In case of booted feet, an intelligent shoe maker can al^MJs give i |,i,ourhood. “ 

llecansaywhetnertheshape of the shoa « '„poired and what 

whence It IS likely to come, whether ^yng shoes ofthst^ 

repairs are, what class of persons is in .. wears out more on pcc 

whether the wearer uses his shoes of ihe wearer 

lh.aa on another, and w-hatpecuban ^ ance which 

teaches him are present. * L“” ,L pjin and the hai « 

is a conneiting link of causs and effect b-twe-n th p 

.Taft^rlnt’^Cu-mr, EnnI Gross. Ed. ,934. P. 323. 
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2. The sole of a shoe furnishes, thanks to the nails, repairs, etc., so many signs of 
identity that it is much more easy to work with foot prints of booted feet than with 
those of bare feet. “The booted foot gives more clues, the bare foot has rpore 
physiognomy.” Ibtd, P. 327. 

3. The details of all the impressions of a bare foot are in each particular case so 
distinctive and so characteristic that it is always possible to differentiate them one 
from another, and recognise again the same impression. Ibid, P. 327. 

4. Identification of foot prints of accused with shoes is valueless, as there can be a 
large number of similar shoes. 24 Cr. L. J. 587—73 I. C. 331. 

8. Of a person with burden 

1. People who carry heavy burdens -walk with straight feet. The bearer of the burden is 
not in a condition easily to correct at will the oscillation produced by the displace- 

men^ *1^^ l\*c lA/»e K^- Iac-c- — ..-.j In.-- 

He 

poifl ‘ ' • 

2. When we find that a trial has suddenly .altered as regards the angle of the foot, if 
there be no other possible exphnation, we may presume that the person leaving the 
foot prints aas burdened and has laid the burden down. Jbtd. 

3. If the foot prints of the thief when he has arrived at the house turn outwards, and 
when he has gone awav are straight, it is very probable that he has carried a heav^’ 
burden. Ibtd, P. 315. 

4. If a person’s foot prints turn inwards and then outwards, it is because he has laid 
down his burden or handed it over to some one else, etc., Ibtd. 

9. Reproduction of—. 

1. Foot prints which seem important should be covered with a large box and guarded 
by a trustworthy man. The most radical method is to carr>’ away the original 
impression by placing round the foot print an iron coffin embedded deeply m the 
ground. The soil is then dug all round the coffin and the mound is removed. 
Cnntiual Invcsttgatton by Dr. Hans Gioss, Bd. 1934, P, 359, 

2. Best results are obtained by using plaster. Pending taking up of the cast, the foot 
print should be photographed vertically from above. Ibid, P. 362, 

3. For foot prints in dust or sand, no oil or grease should be used. Ibid, P. 364. 

4. For foot prints in snow, plaster or joiner's glue , for foot prints in sand, dust, flour, 
etc , plaster or stearine and for other foot prints, plaster or wax, or in case of need, 
cement, fat or suet, cla^, paste or bread crumb should be employed. Ibid, P, 365. 

10. Value of — . 

1. Foot prints are often of decisive importance, but we must know how to observe, 
preserve smd utilise the impressions in order to be able to get any good out of it. 
Criminal Investigation by Dr. Hans Gross, Bd. 1934, P. 320 

2. As a rule foot prints are but seldom found where they are wanted. When they 
exist, they are rarely entire and complete, and for that reason are considered of no 
value. Ibid. 

3. As regards really clean foot prints, it seldom happens that they are preserved so as 
to remain in tact, or to inspire certainty that they have some connection with the 
case. People who have come upon the scene of a crime after it has taken place 
also leave traces of their feet, fouling the important print, so that one can no longer 
tell which is significant foot print and which the useless one. Ibid. 

4. WTien well-preserved traces do exist, the essential thing is to be able to interpret 
them and to know how to make good use of them. On this science is dumb and 
has hardiv even apprc.ached the question. Ibid. 

5. A foot print is an impression like other impressions and it is not always well 

defined and uhen it is defined one cannot take it away with one ; even if one could, 
it would be impossible to search the whole town and make experiments with every 
citizen to see if he is the author of the crime. These considerations detract 
from the x'alue of fool prints. Ibid. ^ 
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6. It i*! un^iafo Jo rely romplctHy on iha erWcnee of n*: to the row‘!ncnd«Rc« 

of tracks. 65 V. L. U. 1917-40 P. W. U. 1917 Cr.-42 I. C. 129=^18 Cr. L. T 

V 897, 71 P. L. R. 1910. ■' 

®'*l^cnce of flimsy nature cannot be helicvccl without sufiicicnt cortoboration. 
91 P. L. R. 1915«10 P. W. R. 1915 Cr.«27 I. C. 346«I6 Cr. L. J. 222. 

8. Identification of footprints of accused with slincs is Talneless, as there can be a large 
number of similar shoes. 73 1. C. 331-5 L, f.. J. S7«24 Cr. L. }. 587. 

9. A fmeker found the tracks of accused near the dead Iwly which was Hiscorered at 
his instance. There was no motire for murder. Held, tlmt the evidence is not 
sufficient for murder though .ample for a conviction under S. 201, f. P. C. I92S L 
476=112 I. C. 347=29 Cr. U J. 109. 

10. It is impossible to base .a conviction merely on the track evidence when the mam 
eridence is extremely discrepant and highly unsatisfaefors’. 96 f. C. 498=27 Cr. 
L.J. 946. 

11. Tr.acks, me.iRured three days after the murder and tmeker ex.nmined after twdre 
days are of no value, the pcculiaritlcB of foot prints would in the probability be obli- 
terated by the physical forces of nature. 1932 I>. 557=33 P. L. R. 691. 

12. The mere fact that the track of accused were carried to their Tillage and that accu^ 
were known bad characters, held not sufiicicnt to support a charge of dacoifr. 
33 P.R. 1868 Cr. 

1 1. Varieties in—, 

1. Straight foot prints gener.ally belong to members of the working classes, th«e 
turned outw.ard to individuals of a better class. Crimincrl Inv^stisalioff Hur. 
Hans Gross, Ed. 1934, P. 344. 

2. Females and especially j-oung girls turn out one foot more th.an another, ibid, P- 343. 

3. We hare naturally our feet much turned in, for new born children have Ifec snllf 
cros.sed, .so that if thev could stand ap upon tbeir legs, the toes will incline ■ 
Ibid. P. 342. 

4. A man ascending or descending smooth or slippery ground will keep his feet 
even when he is in the habit of turning them outwards, for in this nay he oppe 
to the direction of slipping and less in danger of failing. Ibid, P, 341, ^ 

5. The wearer of light or unaccustomed shoe with not remain faithful to his 
angle, but will put his foot so as to avoid discomfort of the shoe. Ibid. 

6. Every one, even those who walk with toes turned outwards, places the feet sJm'Sb 
ter when walking l»re foot, running or walking upon toes. Ibid, P. 345. 

7. Foot prints turning inwards betray crossed or tw'isted legs. Ibid. 

8. If the length of pace is unequal, that ia to «iy, that the paces of the leg 
by left leg are equal to one another, bat smaller than those of the left Ug 
by the right leg, which latter are also equal to one another, it may be pr 
that the person walking bmps, either habitually or by accident due to some 
to the foot. /6»d, P. 347. 

9. If the distances between each of the impressions of the right fool and and 

impressions of the left foot are different, and if the hues joining the right n 
those joining the left heels form an irregular zig zag, it is because the cemr. 

of the apparatus of locomotion is defective and the foot print belongs to o 
suffers from bram or spine disease; he is paralytic, ineb riata, gidd}’> 

•wounded person. Ibid. ^ 

10. If a criminaJ with small feet, ties to his feet the shoes of another aa 

large foot prints, these can be detected. The criminal, -who is ^ ^ joo? 

agitated states of mind, easily forgets that as a general rule big i^t 

legs and in consequence make long paces, whereas httle dainty Ij, appear, 

paces. The false proportion is often discovered. Some certain. 

The line of march becomes unsteady^ the step seems hesitating and the 

when the shoes are too faig, dragging and heavy, and this is clearly s 
impression. Ibid, P. 349' 
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11. The impre'?<!ion left by mke."! foot \’aries in the same individual according as to 
whether he was slanding, walking or running at the time. Lyon’s Mcd.Jnr., 190t, 
P. 162. 

FORCIBLE ENTRY. By landlord— 

A landlord who is entitled to take possession in a case where his tenant is wrongfully 
holding over, can only take possession peacefully. If his pos*ession is opposed, 
hov ever wrongfully, he has no right to break the doors .and to turn the inmates 
out, but must go to Civil Court, for redress. 1926 B. 91=9+ I. C. 709 = 27 
Cr. L. J. 661 = 27 B. L. H. 1353. 

FOREIGN JURISDICTION. See Jurisdiction. 

FOREIGN JURISDICTION ACT (1890.) 

The Indian Ii\tradition .\ct or the British Foreign Jurisdiction Act does not .apply ton 
British Indian subject residing in the origm.al jurisdiction of High Court for oflence 
committed outside British Indi.a. IQ32 C. 229 = 33 Cr. L. J. 322. 

FOREIGNER’S ACT fill OF 1864.) 

S. 2. 

Relinquishment of the Goi ernment of a territor> is not only a relinquishment of the 
right to soil or terrltor^ hut also of the right over the inhabitants of the cciintr}. 
\Vh;re Britain reded a ternton to another state, the British subject ceased to 1^ 
such on cession. +9 B. 80+ = I025 B 489=90 1. C. 310 = 26 Cr. L. J. 1526. 

S. 3. 

Government must issue orders about detention or release cr removal williout dela\. 
Commissioner of I’ohre cannot d<> an\ such thing viihout «uch order*. B. 222 
FOREST ACT (XVI OF 1927t 

General, 

If a person is found nitli a gun and ammunition in a reserved forest, it may Iw* presumed 
until the contrarv is «hovn that hunting was being engaged in 1929 M. \V. S’. FCff. 

S. 26. 

1. The ofiKs IS oa the prosecution tliat the hnd lre<pa«‘etl uron, forms a part of the 
Government forest I'l'u S Bi0=l24 I C. 622, 19 M. 165 

2. When the owner did not aiitbortse ditccih or indirecili tl.r gmring of his cattle by 
pervant in the t lovrtnmenv iotf'V. he cannot W ronvutetl 1^30 S. (>+. 

3. Wlicre M IS clnr from the evidence that ihe accuseil ctiltiv.ating land nllegrd to l«» 

part of .a ( MiTc tnnicni fnrr»t for at 1ea*t 7 vearr. he mmol I e crnrirtnl urdc r 
S. 26. l‘J2i N P^n'-lJ+I r t,2J. 

S. 26(1). 

The word ’♦boots' means <tisrl arges a fire arm. It d'-e^ rrt p-e.an gnmp for flrr-tirg 
13+l.C 3r7«^ h. 15’-- 32 Cr 1. J IM''. 1633 A Uc 

S. 45. 

1. The e.a*e of tit’'l>er fot n.< cr I'C.'.'cd la tl e led rf a rivrr 's rrorm' b •45 IJ3 
J. C. 5' 4 ' lojl ( 45. = r* t 21 

2. The cl ti-e \r| i» lo re,*w’ate tt r n,’* t> rf cwrrr* »'tifl s'- I I'fs' 'r-! t "le* 

aiul n-'t to dep'ive t* e'" of tl ng’ ‘s !53 I C 5*4, .'tt ; ' « 

S. 59. 

7 't,r words re * and r’a- - rr'eri !i l^e v* rv,re S. 32 

w5 .fh I- 'h.i'es T r ir . ‘ t'”s. I.u'f. ctr J C 57:- 31 Cr. U J. 117. 

rORTEITURi: or BOND I -I!>ai— 2 . 

FORFEITURi: OF KCWSPAi’ERS. BOOKS. ETC s,..^_vi-G, Cr. r. C. 

1. Advcrli^ementt 

1. .^dvc!l'^c••■e •rc.'-’b't '‘c r* V i-: > - '-K. h .t tiTrrt s.*'r rc*» cf f vtL-f-. 
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books unless sedition by itself cannot ^ forfeited tecanse it is inttoWy assosstd 
with seditious book. 1930 A. 401 = 1930 A. L. J. 713 = 31 Cr. L. ]. 840. 

2. Burden of proof. 

1. Where an application is made under S. 99 to have an "if'r fwff;!”® “* 

ftfground Zt the .matter published does not f.ajl f 

Penal Code, it is for the applicant to convince the Court that for the 
gives the order Is wrong order. 49 A. 856— 1927 A. 649. 

2. It is most convenient that Government Advocate f 

the Local Government. Bnt ^840 = 52 “77 A. 83, 

of onus is of no import-ance. 1930 A. 401 =31 Cr. L. J. 840 32A.r/u, 

9 L. 663=1928 L. 245. • I Unapt" 

I" T«6 “4r Cr. ut m47 A“9'Ts5rand 52 A. 775 8t>. 

^ lf°s reasonable that costs of the other side sbonld be paid by the person to whose act« 
the incurring of those costs was due. 1930 A. 4UI. 

4. Essentials and Evidence. Goveremcnt i» 

1. In order to justify forfeiture under S. 99■^ it ' p“osecnlion a coniKhro 

^ti-sfy the Court' that on the evidence ^y 245=111 l.C. 

could have been had under S. 153- A., I. P- C. 9 L. 663 

659 = 29 P. L. R. 385=29 Cr. L. }. 899. ^,5^, ,1,, 

2. If High Court IS left in donbt .after hearing the apphcation^ ,pp„lin,i 

order, which may be said to be contrary to the ordinary ptac 

civil suit. 1927 A. 649=49 A. 856. point than 'f" 

3. Under S. 99.D, High Court is P^«'“t"),'7i:/7„"'tbrdocun.ent were 

question whether m fact the matters jJ” 47 a. 298 = 1925 A. 195 

not and within the mischief of S. 12+-A, i. r. 

I, C. 55 * 26 Cr. L. I. 679. ^ 

4. Where an applicant ?“*>'■ therein are sedilioM “ 

into in order to determine whether ^ t i. $79. 

not. 47 A. 298*1925 A. 195*86 I. C. 55-26 Cr. i-. .pphcant 

5. Where a document admits of two reasTOably possi e !61 

must have the benefit of that which is most favour ^^^^pribed. 1936 A.56h 

6. Translations may not be permissible when origiiia sar directed .iSa'”" 

7. Books dealing with conditions prcvaihng in entire world 

capitalists do not fall under S. 99-A. 1936 A. 5 j 

8. Manifesto of Commun.J I“«7' "f”** c'”‘'V3’6 A°561, 1926 C. 1133, 57 B- 

ra obiectionable unto & 153.AM; ^ A. 699 Bef. 

FORFEITURE OF SEDTIOUS MATTER See Sedition ^ 
forged DOCUMENT USING AS GENUINE. S. 471, 1. P- 

1. Abetment — There was no 

Accused produced in Court two ''“'’P'' f ' “ccS'ed 
show who committed forgery. Accased is guilty i,„p,ent, the accosen 

a‘j;uiitrd?i«6Si:'2?o=?;s^^^^ 

2. .Altering prescription. roorpma 


tube of .niorphia ani^S- 


. , . , sort of aotl-o'i’f 

... >* h®* J,. Iiil'l I*. • 

sg blank signed raper* ‘S "o M- W- N ^ 

nod is used for the Purpose gl, 33 A. 430. 

13 P. L. T, 385=140 I. C. /52-3J i-r. 


3. Blank signed papers. , sort o. 

Using blank signed papers is no offend i| 'h j, j. , j-. S« 
t*smA fmr the ocroo^e »t IS meant, 1 « A. 430. 
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4. Certificate. See Forgery — 6. 

5. Charge. 

1. A char.;e of using forged document should make mention of S. 471 coupled with 

S. 466 or S. 467 according to the nature of the document forged, as S. 471 does not 
specify the punishment. 6 B. H. C, 43. 

2. The definition of forgery should not be entered in the charge, simply describing the 
offence as one of using a forged document is sufficient. (1867) 8 W. R. (Cr. L.) 7. 

3. In a suit on pronote, the plaintiff was prosecuted under S. 471, I. P. C., subsequently 
he obtained decree. The charge must be quashed. 1934 O. 114 = 35 Cr. L. J. 576. 

6 Complaint. 

1. Complaint in writing of the Court before which the offence is committed or the Court 
to which It IS subordinate is necessary. 26 M. L. J. 220, 1936 M. 280. 

2. If accused IS no party ti the proceedings in Court, no complaint by the Court is 
necessary before which a forged document was produced. 6 N. \V. P. H. C, R. 39. 

3. Where subsequent to the complaint a suit rras instituted in a Court on the document 
a complaint by Court is not necessary. 56 C- 104 1 = 1929 C. 633, 

4. Court mentioned facts but omitted to mention section of the Penal Code. Accused 

can be convicted under S. 471. 1936 M. 230 = 37 Cr. L. J. 421, 27 M. 61 Diss 

1933 M. W. N. 1261 Rel. on. 

7. Copy or certified copy— using. See Forger\ — 8. 

1. A pjrson may bs coivicted of using a document as genuine which be knon-s to be 
forged, though he produced only a copv in the first instance. (1866) 6 W R 41 
Cr., 137 I. C. 341=1932 5.90. 

2. Where forgeries were committed by a person inside a record room and certified 
copies were produced in a suit, the use of such certified copies is an offence under 

S. 471. 1926 0 255 = 93 I. C. 66=27 Cr. L. J. 402. 

3. A person taking copies of forged document knowingly and producing them in Court 
to support title, is guilty. 28 A. 402, 26 Cr. L. J. 929=86 I. C. 993, 

It is doubtful whether mere filing a certified copy is the user of forged document 
unless the accused knows the original to be a forgery. A certified copy of a forged 
document is not a forged document. 43 C. 783 

5. The making of a copy of a forgery is not forgery, unless the maker of the copy was 
authorized to make the copy. 4 P. L. J. 16. 

6. The .accused was told to produce copies of revenue record in support of his complaint 
of trespass and he knowingly produced forged copies as genuine. Held he ms 
guilty. 1925 L. 333 = 26 Cr. L.J. 1171=6 L. 50. 

7. .\ccnsed gave his pleader a copy of a document which had been falsified by an inter- 

polation for using it in the trial of a suit. Held, he was guilty under S 47l o/; r*' 

863. 52 C. 881, 3 R. 11. 

8. The production of a certified copy of a document IS a use of document and consU 
lutes an offence under S. 471. 1932 S. 90=33 Cr. L. J. 452 (6). 

9. Court IS not concerned with motive. 27 P, K. 1914 , 47 C. 190. ^ 

lO. plea that statement contained IS supported by an authority or is true, cannot be 

taken or proved, and is immaterial. 49 856, 13 L. 152=1932 L. 99. ' 

8 Decree. 

Accused, a Pleader's clerk, altered the d.ate in the copy of the decree in order to hide 
his fault in not filing the execution petition in time and filed it with such a conv h* 
was guilty under Ss. 471—193, I. P. C (1902) 1 Weir 551. 

9. Dairy. 

False .alteration of Police diary falls onder b. 471. (1869) J I \V. R. 44 Cr, 

10. DocumenL See Document. 

A hammer for making sleepers is a document'Withm S. 471. 1925 R. 122. 



Pori^ed Dactittictil usifif> <ts Genuine — {conttl.} 

1 1 . Essentials of llic use of — . 

L Neither the acqinsitioij nor the iJcprir.ilion of properly js nn c^sonthl ‘mtsi'ast 
of theofTence iimlcr S. 47J, 1927 U72i“J0l 1. C.49J'=25Cr, j. 461. 

2. The term fraudulently in S. 471 docs not nccc«‘.nri(y cnnno ‘0 deceit and injurj- 
to the person (leccired. 52 C. 8SI«27 Cr. L.j. l77-^l92oC. S9. 

3. If a party to a suit sets up two titles flu;! supports one of them with a false docu- 
ment, he is Ruilty under S» 471 even if ihe other title is pond. 95 1. C. 850=^1926 
M. 1072'* 27 Cr. L. J. 994. 

4. A person girmR a forged document to .an invcstig^atinff officer is guilty under S, 471. 
60 I. C. 674«'22 Cr. L. J. 274. 

5. If .a person actircly participates in the process of present ition of a forged decatnest 
for rcgistMtion, he can l>e convicted tmder S. 47J, aithoagh he may not hare 
physically presented n for registration. 52 M. >32'w 1929 M. 450. 

6. Whether there has been .a user or not must depend on circumstances of each case- 
52 C. 881*1926 C. S9=9I K C.993»27 Cr. L. J. 177. 

7. That the accused did not rely on the document .as n Y.aloable security is no 
defence to a charge under S. 471. 1921 C. 960=^82 I. C, 145. 

8. The USB of .a document is fraudulent under S- 47J, even though the documeot 
itself IS unnecessary for the case of the parly who uses it and though in fact 
he has a perfectly good title without it. 9 C. 53, 16 P. P. 1885 Cr., 45 
C.421. 

9. If a person puts forward a document to support his claim, he Is guilty although 
it may not be acted upon or used in evidence. 51 C. 469,43 C. +21. 

10. The use of document must be for oie of the purposes mentioned in S. +65. 

36 M. 387. 

11. The filing of a forged document with a plaint is user. 3 P. L. J. 386. 

12. A mere statement that a document is genuine docs not amount to using It as genuw®* 

36 M. 392«192j U. 198. 3 U. 36. See 52 C. 8S1. 

13. The mere filing of a list of documents, without tendering them in evidence is no user. 
35 C. 820. 

14. Production of a document in obedience to the order of the Court is no user of it. 56 
M. 38? Contrsf 52 C. 8SL 

15. Presentation of a forged document before the Sub-Regislrvar is suflicient evidence of 
user, 2 P. 459, 26 Cr. L. J. H82. See H C. W. N. 838. 

16. Putting m a document m the course of hearing is a user. 39 C. 463, 1929 P. 

30 Cr. L. J. 236=113 I. C. 712. 

17. Accused, who was plaintiff m a rent suit filed a kabntyat which was 

which purported to be filed by the complainant who was defendant, ffeid. it 
user within the meaning of S. 47l. 19 C. W. N. 125. , 

18. Two persons were jointly tried and the Ple.ader of the first accused filed 3 
document in the case under instructions from the second for the common bene 
both and they both took advantage. Held, that the second accused was niso s 

- of user. 1929 P. 60=30 Cr. L. J, 236=113 I. C, 712. 

19. Whether a document IS produced by accused or bis agent with hts 

and whether it is produced the accused on hts own motion or pursuant o 
order of the Court, he uses it within the meaning of S. 471. 52 C. 85/. 

20. Accused gave his Pleader a copy of a document which had been fatsified by 3 
interpolation, he was guilty. 26 C. 863, 52 C. 881 = 1926 C. 89. 

21. For an offence under S. 471, It is not necessary that wronglul gain or loss so 

actually be caused. 130 I. C. 492=1931 A. 258=32 Cr. L. J, 559. 

22. The nature of user is not material. 1932 C. 390 = 33 Cr. L. J. 6S5. 4 (fi'ofjal 

23. Certain co-sharers applied for entry in the revenue papers, so as to include a 

names therein and signatures of other co-sharers were put m as S 
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aiitlT^rirM. HrM, th^t nccu*^^^ trrrc puilty under S. 471. 1931 A. 25S“ 130 I. C. 
*Q2'-32 Cr. L. J. 559^1930 A. L. J. 1451. 

24. l\<^'‘Tt« fiVil in Cnurt in rent «uil and were plnred Iwforc plnintifT for admis- 
«nn or d''niil. IlrM, they were u«el though plaintiff denied them. 1935 A. 521*= 
1035 A. I. J. 493, 35 C. 520. 

25. U th" dietim''nt IS pul in crHenee by prosecution and the defence counsel cross- 
rToniined the witn'*ss upon this eridenc*. the cross-examination cannot be held to 
be us'*r within the meaning of S. 471. 1935 C. 6S7. 

12. Fraudulent or dlsbonesl use of-— . 

1. The term fraudulently in S. 471 does not necessarily connote deceit and injury to the 

person deceived. 52 C. 8S1*= 1925 0. 89 = 27 Or. L. J. 177. 

2. Thi* use of the document must l>e fraudulent or dishonest. 27 Cr. L. J. 1263= 1927 

P. 87 = 98 I. C. 111=8 P. L. T. 104. 

3. Fraudulently should not 1« confined to transactions of irhieh deprfyation of property 
forms a part. 26 C. 512. 

4. A person cannot l>e convicted of f.abricating f.alse document if his intention is simply 
to clear up matters and is not fraudulent and no wrongful gam or loss is caused to 
any person thereby. 27 Cr. L. J. 1263=1927 P. 87 = 95 I. C. 111. 

5. .\ man can use a document fraudulently even though it is used for supporting a good 
title. 51 C. 469=1924 C. 718=26 Cr. L. J 24. 

6. Using a forged document to obtain acrjuitt.al is dishonest and the accused is guilty 
under S. 471. 1929 P. 60= 113 1. C. 712=30 Cr. L. J. 236. 

13. Knowledge of— , 

1. The mere fact that a Pleaders suspicion ought to hare been aroused by the sight 
of forged document is not pntun /aetc evidence that he knew or had reason to 
beliere the document to be forged. To justify his prosecution, it must be shown 
that he had knowledge that it was concocted. 22 B. 317. 

2. Accused purchased one-ninth share of land amounting to 48 kanals 12 marlas. 
Eleven ye.ar8 after he produced it before Patwan but was altered to two-ninth 
share but the area of 48 kanals 12 marlas remained the same. Held, he was not 
guilty. 25 P. R. 1913 Cr. 

3. Document filed by a leg.xl representative will bs prc'sumed to have been filed with 
knowledge and authority of the prmcip.il. 1932C. 545 = 34 Cr. L. J. 39. 

14. Procedure. 

1. Accused was convicted under S. 196, I P C., but it appeared that an offence under 
S. 471 i>as committed a retrial was ordered. 96 I. C . 119 = 27 Cr. L. J 871=30 
C. W. N. 840=44 C. L. J. 113. 

2. If owing to absence of jurisiictiDn .accusij cannot bs charged under S. 467, he can 
be convicted under S. 471. 13 Cr. L. J. 862. 

3. Convicuons under Si. 474 and 471 cannot stand together. 6 N. W. P. 39. 

4. The using of forged document IS punishable under S. 471 and not under S 196 5 

C. 717, 44 C. L. J. 113 = 96 I. C. 119=27 Cr. L. J. 871. 

5. A conviction both under S. 167 and Ss. 467/471 is not maintainable. 3 O W N 

760=1926 0. 615 = 99 I. C, 122. ' * ’ 

6. Accused charged under S. 467, can be convicted under S. 471. 21 Cr. L. T 410 See 
27 Cr. L. J. 606— 969, 26 Cr. L. J. 1557. 

7. Accused was charged with using as genuine eleven forged receipts which were put ' 
in by him in sets on three occasions. Held, he was guilty and the trial was not 
illegal as there was only one using in respect of each set. 29 C. 413. 

8. Using as genuine a forged document and abatnient of forgery are different offences 

A person innocent of one can be guilty of another. 1932 C. 545 = 55 C T I axR 
= 140 I. C. 544 = 34 Cr. L. J. 39. ’ •'* 
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'orgery — (co«/rf.) 

in the forgery of the name of the executant does not commit forgery but simply 
abets the offence. 25 C. 207. 

2. To prepare in conjunction with others a copy of an Intended false document and to 

buy a stamoed paper for the purpose of writing such false document and to ask for 
information as to facts to be inserted in such a false document amounts to abetment. 
3 M.4, 24 P. R. 1882 Cr. 

3. A Police Constable’s character and service roll in his custody was tampered with in 

■■ ■ ■’ *■' ■■ -nfavourable remarks had been taken 

• purporting to have been inserted in 
, the absence of evidence that he him- 

self prepared and inserted the false page. 21 A. 113, (1868) 10 \V, R. 7 Cr. 

4. A person consenting to act under a power of attorney and attaching his name 

in token of such consent, does not become a forger if it turns out to be forger^'. 
(1868) 3 W. R. 70 Cr. 

5. Accused who lived at Cambay, a Native State, conspired with his partner A, 
at Cambay to get a valuable security forged by a professional forger at a place 
in British Territory. The accused sent account books with A to .the forger 
and had the book forged there accordingly. Held, that accused was guilty of abet- 
ment, 36 B. 524. 

G. A person who did not make sign or execute a document but was instrumental in 
getting the false document dishonestly or fraudulently made should be convicted 
under Ss, 467/199 only. 1929 L. 210=113 1. C. 68. 17 C. W. N. 354=14 Cr. 
L. J. 129. 

7. Abetment of forgery and using as genuine a forged document are different offences. 
A person innocent of one can be guilty of another. 1932 C. 545=55 C. L. J. 336= 
140 I. C. 544 = 34 Cr. L. J. 39. 

2. Alteration in a document. 

1. Every alteration, although unauthorized is not penal unless fraudulent, e.g., correct- 
ing n field number m a document. 5 A. 217. 

2. Accused took up the plaint, presented to Court, without its permission and entered 
the number of field not mentioned before. Held, it is not a criminal though foolish 
act. 25 A. W. N. 93. See 13 Cr. L. J. 588. 

3. Filing m Court fiabricted in lieu of genuine receipts which were lost is not a dis- 
honest or fraudulent act within the meaning of Ss. 24.25, 7 A. 459. 

If an accountant falsified his accounts to conceal his previous misappropriation, he is 
guilty. 5 A. 221, 8 A. 653, 36 C. 955. 

5. Alteration, m order to be penal, must be material, vis., which alters or attempts to 
alter the character of the instrument. 1 M. L. J. 388. 

6. Alteration of date, or the account payable, or the time and place of payment or 
consideration or rate of interest, or a joint into joint and several liability or addition 
of contructing party or land mortgaged or sum borrowed or tampering with the 
signatures are material alterations. 25 A. 580. 

7. Interpolation of the name of a subscribing witness, in a document which is not 
required by law to be attested is not material alteration. 38 C. 75, 17 C W. N. 
354. 14 C. W. N. 1076. 

8. Merely antedating a document is not forgery unless dishonest or fraudulent. 5 P. 
573 = 1926 P. 535 = 27 Cr. L. J. 1308, 1927 P. 87 = 27 Cr. L. J. 1253. 

9. In c.ase of alteration, immediate and more probable intention and not a remote 
intention should be attributed to the accused. 8 A. 653. 

10. Alteration of document merely to secure something to which a person is entitled 
is no forgery. 28 1. C. 102=1915 M. \V. NM278. See 6 C. W. N. 382, Contra 16 
P. R. 1885 Cr. 

11. Unauthorized alteration of a document filed in Court is held to be fraudulent, being 
intcuded to be fraud on Court. 6 P. R. 1895 Cr. 
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12 . 


13. 


14. 


15. 


16. 


Forg’lng certificate in order to irel employment fallc nndcr S. 464. 2 P, R. 1895 Cr- 
25 C. 512, 15 A. 210, 23 M. 90. 10 C. 584 .nnd 19 C. 330 overruled. 

Alteration of the date o? bond, nlthon^h It ivai not required to brine the case iritiiia 
Hmit.a{ion amounts to forgery. 14 P. U. 1881 Cr. 

If the change of date is tmmaterl.'ilr there is no forccry. 52 1, C. 61 -23 Cr. l.h 
573-I7A. L. J.S7Z 

Altmtions or interpolations in nn incomplete document do not constitute forg^T- 
41 M. 5S9. See48A. 140. 

Where the date of a document w.as altered, so that it may be rrithin time to lx 
registered, jt T.'ns not forgery but fabricating false evidence. 6 C.482. 


17. The creditors of .a Police Constable applied to the Seperintendent, Police, tbl 

Rs. 2 might be deducted monthly from the debtors pay and until his debt 
satisfied. An order rvas passed to that cfTccl .and the debtor produced a receipt 0‘ 
Rs. 18 the whole amount due. which was in /.act one of Ils. 8 only. Held, iwt 
he w.as not guilty, as his intention iv.is lh.it his pay should not be deducted dlfgallp 
7. A. 403. 

18. The accused made a change m a document so that it may be taken in cvidec«. 
which otherwise it would not have been considered. Held, be w.as not gu’hy- 
A. L,J. 872 = 52 I. C. 61 = 20 Cr. L. J. 573. 

19. Accused obtained .a prescription from a medical man of one tvibe of morphia 
altered it to four tubes and got 4 lubes from a chemist. Held, be was gouty 

S. 471. 63 I. C. 617 = 22Cr. L. J. 681. 

20. Attempting to altera document to fit m with one’s defence is relerjint as coodod 

under S. 8, Ev, Act. 1934 L. 695 * 35 P. L. R. 138. 

21. Change by accused of entries m books is not attempt if books have not 1*^* 
accused’s hand. 1923 P. 307= 23 Cr. L. J. lOS. 

3, Antedatln;g a document. 

1. Merely antedating a document is not forgery unless it operates cr could operate 
prejudice any one, 5 P. 573*1926 P. 535*27 Cr. L. J. 1308, 98 I.C. lib 

2. Mere antedating a will is not forgery. 17 Cr. L. j. 540*36 I. C. 588, ^ 

3. Antedating a document to support plea of alibi is relevant as conduct under 
Ev. Act. 13 M. 426. 


4. Basis of conviction. ^ 

I. A conviction for forgery cannot safely be based entirely on comparisoo of 

writing. 65 I. C. 4 26=23 Cr. L. J. 74. 

2. Conviction cannot he sustained merely on the evidence of expert. 1932 
138 I. C. 368=33 P. L. R. 697=33 Cr. L. J. 593. 

5. Burden of proof. 

Prosecution must prove not only that the document is a false one under S. .‘^^-1.^44 f* 
it was forged with one of the intents mentioned in S. 463, 19 'rto— Cr- 

0.456=1918 P.36, 1932 B. 406=34 B. L. R. 598 = 138 I. C. 70» 

L. J. 666. 


6. Charge. 354=H 

1 A charge under S. 467 is bad if the intention is not set out. 17 C, W. 

Cr,L,.M29=18I.C.881. 

2. Where the accused is charged under S, 465, Ws conviction under S. 468 is i 
as the latter is an aggravated form of forgery. 69 I. C. 628. 

3 Accused withdrew money on two different dates by forged cheques. Two c 
are necessarj’. 1933 P. 488=34 Cr, L. J. 892. 

7. Com'plaint. 

Where a forged document is produced in Court, not in connection with ^ judge 

but in a prosecution founded upon it for the purpose of convicti , cantniti'^S 
can take cognizance of offence of forgery without complaint oi tne v 
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Micttltv^. nm 5<5. 10'^ n. ■<33-^C n.f/l?.44 C. I002 ana l9:f>A. 30 = 

4S A. fO Vi^\. 

8. Copy. 

1. A cop\ fi{ fs n'lt 1 fiJ*** «!'>“Tirti'*nt. 20 M. I,. J. 534, 43 C. 783. 

2. Th** m\Vinr n( a r->pv r.{ i« m: forccfy. unices the nnkcr of the copy was 

auth^rirr-l tn m'vV'' ripx. * I\ 1,. J. |6. 

9. Diary. 

1. nf IVlr.. .latr MU iinler S. 471. (l?'’)9) 11 W. K. 44 Cr. 

2. .Mlcrin;: (lar\ to «.-\Te is nit forccrv. 1932 II. 545®*5f» H. 485. 

10. Enlrics in boolts or Rejjistcr. 

1. Acaisptl T\lio snp'TTi*'* 1 IiM:ireT< cmplojcil in rcptirinf: n puMic rand made entries 
nf pivni''nt n mti«!rr nil in rscess of arlinl p-isnicnt, was not guilty. 1929 A. L. 
J. 592^’ 121 .\. 31'.=-: 30 Cr I-. J- 40i«li2i A. 396. 

2. A h-At emsfiMe sNrot** in his UmV the signature of a headman whose village he h.id 
not Tisited, he w.is not rwdli. (1899) 1 1*. H* K- 356 

3. Accused nas re^u-s'e 1 to maVe an entrv in the cntnplatnant's account bo:ks to the 

effect lint he was indchted to him m .a certain sum found due on settlement of 
account. Instead of this lie wTotr that the «um had liccn repaid. Held, he was 
not puiltv of forcers hut under Ss.420 511. 12 M. 114, 12 P. K. 1895 Cr. 

4. An entrv that comphinanl promised to pay lU. 39 was made in accused’s account 
books and was thumb marked h\ the complainant. Subsequently he added that if 
he did not pav tlie creditor would hake one and a half lime the principal including 
interest. Ileld, that forcers was not committed. 3 L. 373. 

5. Accused made unauthonred entries m books showing certain donees of l.and as 
proprietors of their holding without ana share of nhnniilat, whereas they were 
shown full proprietors previously. The deed of gift made no mention of shamilat, 

t Held, he was not guiltv. 25 P. R. 1914 Cr. 

6. A school teacher alterinc dates in duary, with the intention of disguisine facts that 

diary had not been kept on certain dates and thus escape penalty in form of loss 
of paj', IS guiltv under S, 465 1936 R. 380, 28 M. 90 Rel. on. 

11. Essentials and Evidence. 

1. A false certificate of not verv great importance is not n forgery, as it is not made 
on affidavit. 1929 A. 396 = 115 I. C. 135. = 30 Cr. L. J. 408. 

2. An entry of excess payment in a Muster Roll would not make it a forged document 
1929 A. 396=115 I. C. 135. 

3. Making of false document for supporting even a true or genume title is forcerv 

1926 M. 1072 = 96 I. C. 850=27 Cr. L. J. 994. 

4. An entry to the credit side by accused that if debt is not p.aid ns agreed upon he 

will take ij time is not forgery. 3 L. 373=1923 L. 11=77 I. C. 225. ' 

5. A person forging signatures of another, in a plaint, to enable him to file it in time 
to save limitation is not fraudulent. 1930 P. 271 , 17 C. 508, 22 A. 55. 

' 6. In making part of a document, the intention and Msity must be proved. 1929 A 

396 = 115 I. C. 135, 

7. To prove forgery there must be possibility of some persons being injured bv the 

forgery. 1930 P. 271=31 Cr. L. J. 1126=126 I. C. 862. 

8. If account book kept m ordinary course of business is not regular, it is not a forged 
one. 1927 P. 47 = 98 I. C. 56=27 Cr. L. J. 1240. 

9. For a conviction for forgery, it must be proved that a document is not executed on 
a date which it bears and that the parties who executed it do so with fraudulent 
intent. 6 R. 49 = 1928 R. 117=109 1. C. 679 = 29 Cr. L. J. 599. 

10. In making out a cheque, the accused intended to pass off as a genuine cheque drawn 
by himself in hts own favour, there is no forgery. 52 C. 347=1925 C, 14, 
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2. A person ■who personates another before Kcf;lstraf of Marrj'ag’cs and signs a 
document of divorce in the name of that other person is cmlty under S. 466. 
2 Cr, L. J. 8. 

20. Of record. S.4G6, I. P.C. See Public servant— 20— 21. 

1. A falsification of record made in order to conceal n previous .act of negligence, not 
amounting to fraud, is not forgery. 4 fl. 657. 

2. A clerk of Superintendent of Police forged on order, directinti a Subdnspector ta 
hand over a certain woman to A. Held, he was guilty. 23 A. 353, 13 N. L. R.76. 

3. A person who at the request of another sent to trap him, fabricates a document pur- 
porting to he ft notice under the seal and signatnre of a Deputy Collector, is guilty 
under S. 466. 14 C. 513, 81 I. C. 986, 

4. Accused removed a file from the Government office and repheed it after consulting 
with .a Pleader. It was discovered that some papers had di«.appeared and otbsrs 
were altered. Held, he w.as guilty of theft .and forgery'. 1926 P. 122, 

5. Alteration of time of unloading of goods by the illation Master is not forgery if bis 
view of unloading time was erroneous. 26 Cr. L. j. 1233= 1925 C. 816. 

21. Of valuable security. S, 467, I, P. C. 

1. An unregistered document, though not a valuable security until the registration ‘s 
completed, is a valuable security under S. 467. 25 C. 207, 12 M. 148. 

2. Two documents with forged signatures, one of which w.i;s intended to be filled up as 
a promissory-note and the other as receipt, the date or place of execution and tw 
rate of interest were not filled in, were held to be valuable Bscuritles. 38 A- 430. 

3. A sanad conferring a title or dignity is not a valuable security. 10 C. 581. 

4. A forgery may be committed of a pronote or Hundl on an unstamp^ 
though a statute prohibits the stamp to be annexed afterwards. 53 P* W. K. IVi 
Cr., 25Cr. L, J 1115=1925 N 337=88 I. C. 283. 

5. Merely getting a school boy to wvite an endorsement on the back of unregisterfd 
conveyance deed is no ofTence. 6 C. W. N. 382. 

22. Personation at an examination. 

1. A falsely represented himself to be B at a University examination, got a hall tkktt 

in B*s name and headed and signed answer papers to questions with iJS n 

Held, he was guilty of forgery .and cheating by personation. 12 M. 151. 

2. A person who personates another before the Registrar of Marriages and 
document of divorce in the name of that other person is guilty unde 
2 Cr. L J. 8. 

23. Possession of counterfeit seal to commit — . S. 473, 1. P. C. 

1. Accused was in possession of a counterfeit stamp for making an 

or marks on trees in order to indicate that the trees had been passed for re 

the Ranger of a forest. Held, be was guilty under S. 473. 1925 B. 327. 

2, When accused in possession of counterfeit seals and forged is 

explanation as to how they came into his possession, it can be inferred 
keeping them to use them fraudulently. (1865) 2 W. R. 5 Cr. 

24. Possession of forged document. S. 474, 1. P. C. 

1. Accused is not guilty under S. 474 when the offence is committed in relation 

proceedings in Court. 7 L. L.. J. 118=26 P. L. R. 95, 16 B. 165. altered 

2. It is not sufficient a proof that the accused might possibly have used an 
document. 1864 W. R. 12. 


25. Procedure. commis- 

1. A man commits two offences, when they are separate ^1924 K. 162 

sion of one does not neccssarilv include the commission of the o 
=77 I. C. 825=25 Cr. L. J.473. . 

Z It is not open to Court to say that, although the offence may he be 

S. 171 {/), 1. P. C.. it falls equally under S- 465 and that the ac 
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rqtnlh tjntler filb^r rf the two 47 A. 268“ 1925 A. 230=*84 I. C. 

714 = 22 A. 1.. J. 1106 = 26 Cr. L. J. 362. 

3. Arcii''*cl cinnot be conrictM un<ler S. 46S on a charcc under S. 465. 69 I. C. 623. 

26. ScrccninjJ or saviniJ oneself. See — 34. 

27. Sentence. 

1, The on’'*nccs under S«. 196 and 465 arc indeed «erinu« and dilTicuIt to detect and 
cnnee^uenlh c.'ill fnr deterrent punuliinent. 1926 IJ. 555=50 13. 783 = 97 I. C. 
805=28 I3. L. K. 1051 = 27 Cr. L. J. 1173. 

2. .\ fcntenec of fire jeirs not too severe for a for^rcry of will, 1936 O. 381. 

28. Siffnalurc— Sfc-“29. 

When .n lejil practitioner sijjns his n.ime to a document he ivill I'C deemed to have read 
it and to carry in hts recollection to the extent that an ordm.ary competent, careful 
and rcivinahle nnn will carry it and he will lie Iwimd by all the implications arisinp 
from It just as much as he h.ad written every nord of it with his own hand. 48 
A. 542=1927 A. 45=9S l.C. 493 = 27 Crl L. J. 1373. 

29. Similar acts of — . 

1. * Senes of similar acts involving forgeries, is evidence of intention, but not of forgery 

Itself. 43 C. 783=17 Cr. L. J. 130. 

2. Ivvidencc of the opinion of the ether Judges on other documents written or attested 
bj accused in proceedings to which he was not a party, is not admissible to prove 
his intention or knowledge in his trial for perjury in respect of alleged forged docu* 
meat. 38 I. C. 723 = 18 Cr. L. J 339. 

3. The accused in a case of forgery and conspiracy had previously given evidence in 

Civil Court, as to the genuineness of a document. Held, that though the statement 
could not be admitted as confession, it is relex'ant ns regards intention. 1929 C. 539. 

4. In a case of forgerj*, possession by accused of other documents suspected to be 
forged IS no evidence of his having forged particular document m dispute. 11 Bom, 
H. C. 90 lixplained in 8 D. 223. 43 C. 783. 

5. Where the accused IS tried for giving false evidence m respect of forged document,’ 
the opinion of Judges on other documents written by the accused, e.xpressed in 
proceedings to winch accused was not party, is inadmissible. 38 I. C. 723. 

6. Other documents possessed must be proved to be forged. 8 B. 223. 

30. Unauthorized signature 

1. K petition praying that a fishery lease might be transferred from A to B and pur- 
porting to be signed by A and B w.-is presented to the Deputy Commissioner by A. 
B was not present but his son was and admitted having signed his father’s name. 
Held, he was not guilty of forgery. 4 L. B. K. 45. 

2. A who was not the son, natural or adopted, of the deceased B, executed a mortgage- 
deed of properties of B m favour of C. In the body of the document A W’as 
described as the son of B though no such description appeared in the signature. A 
wa? known to C for a long time. Held, A was not guilty under S. 464 as he has 
no intention of causing it to be believed that document was executed by any other 
person than himself. 32 51. 90. 

3. A signed B’s name to a petition presented by C to a Mamlatdar requesting his 
summary’ assistance for the recovery of rent from B’s tenant. Held, that A was 
not guilty even if he had no authority from B to sign his name. 11 B. H. C. I?. 3. 

4. Mere signing a telegram in another’s name without his authority is no forgery, if 
there is no intention to cause injury. 26 I. C. 668= 16 Cr. L. J. 76. 

5. Co-sharers applied for inclusion of their names in the revenue record and signed the 
petition for other co-sharers. Held, they were guilty under S. 471. 130 I C 492 
= 1931 A. 258 = 1930 A. L. J. 1451. 

6. If A signs for B and B is present at the time, A must be held to be authorized to 
do so. 1935 A. 410 = 154 I. C. 517. 

7. A signed the application for agricultural loans of tenants but not signed by them. 
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They took and returned the loan. Held A was not guilty. 1933 R. 114=3^ 
Cr, L. J. 922. 

31. Using as genuine a forged document See Forged document. 

32. Vakalat-nama. 


Signing a vakalat-nama in the name of co-decree- holders without their authority 
so, and deUvermg it to a Vakil vrith instruction to file a petition, stating ihatMt 
had been satisfied is held to be forgrery. (1866) 6 W. R. 78 Cr. 

33. Voting paper. 

Where a person obtains a voting paper by putting a thumb Impression in the name of 
another and passes it on in that name, he commits forgery. 47 A. 26S. 

When made to screen or save oneself. 

Where accused altered certain documents in order to remove the evidence of h'S 
criminal mis-appropriation, he is not guilty under Ss. 465 — 471 and 477-A. for n't 
purpose IS not to defraud. 36 C. 9^5. 


34. 


If an accused manipulates entries in certain registers with the object of screwing 
himself from the punishment of a past ofTence, he is guilty i{ he 


his act. 1925 S. 233 = 92 I. C. 433=27 Cr. L. J. 257=18 5. L. R. 199. 

Where accused, to screen his own negligence, altered an office report, held, he is 
not guilty. 2 N. W. P. H. C. R. 1 1. 

The subsequent falsification of Roenamcha baht kept in the office of Inspector of 


Schools by Muharir inchargc thereof, for the purpose of concealing 

• • - - teEmce,isDotforsen’. 6N.W.P.H.C.R.3«. 


viously committed, merely to avoid disgrace, _ . 

A forgery was committed by Sub-Inspector of Police by altering the diary 
to conceal certain irregularities m his investigation. Held, he tvas not guiijy' • 
B. 488=1932 B. 5+5=1421. C. 386. Cr. App. No. 525 of 1930 CBombay) 
on 7th January 1931. 


itil! 


There was an alteration in account in order to conceal a breach^ of 


rule, which prevented the village accountant from keeping more **<«•• p" 
owm charge for more than five days. , He credited two or tbree^smaH^ sum^ 


than the date on which they had fceeri received. Held, he w-as not guilt}’* 
No. 525 of 1930 (Bombay) decided on 7th January 1933. 


7. 


A process server forged names on the notices with a view to save himself 


to save 

consequence of his neglect ot duly or to save himself firm trouble, he *s s’® ^ 
1935 R. 203=156 f.C. 888. 

FORMER JUDGMENT. 

Admissibility of — m a case under S. 401, I. P. C Sac Gang of thieves“’3. 
FOULING WATER, S. 277, I. p, C, See Public Nuisance — 18. 

FRACTURE OF BONfcS. s« Wound— lo. 

FRACTURE OF SKULL. Sen Wound— 11. ,3 

FRAUDULENTLY OBTAINING DECREE. S, 210, Penal Code. !-ec False 

Court, S. ’09. I I' C. 

1, Complaint 

1. The f.icl th,at the fraudulent act did not prejudice the representatije f'‘ 

debtor, IS no ground for withholding complaint which should be ^ 

in the interest of justice. 4 P, W. U. 1917 Cr., 59 L R* 1911"* i’’ 

i No i.ralltd foiri thoorcislattmtrn of o ttaim '''‘.'‘’“'.'f J'.ulV.*'*' 

negliKt.ace hut not necessarily imputable to fraud, 11 P* W. R. 191+ * 

3, The api licant brought a suit against the liast Indian Hails ay for wl"’’ 

tion of his fiooi’s and obtained adecrce. It vas found ibat the vamo s ^ - 


purchased was overstated m the suit with a view to the claim for -■ 

detvrtiti'^ was apparently false. Held, that a sanction lo preseocte 
V. as rightly granted. 1924 N. 35=75 I. C. 703 = 25 Cr. L. J. 15- 
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Fraudiileiilly obtaiiiine Decree— (coHc/rf.) 

2. Essential. 

1. The graramen of the offence consists of fraud. Secondly the decree or order of 
execution must be either for a sum not due or for a sum larger than what was due. 
33 C. 193. 

2. If there is an omission to enter part satisfaction in an application for execu- 
tion of a decree, fraud must be proved in order to establish the offence under S. 210, 
1929 L. 676=116 I. C. 711 = 30 Cr. L. J, 666=11 L. L. ]. 101 = 30 P. L. R. 392. 

3. The fact that the decree was not set aside, might be admissible as evidence to prove 

that there was no fraud, though it is no lur to prosecution for offence under S. 210, 
Penal Code. 33 C. 193. 

4. There IS of course no fraud, where there was a mistake. 7 A. L. J. 93 = 5 I. C. 695. 

5. If there IS •nisxmreieaston of the order of the Court, the element of fraud is not 
proved. 64 P.' L. R. 1914. 

6. It is immaterial whether Court had or had not the power to pass decree. 20 Cr. 
L. J, 698. 

3. Execution of decree fraudulently. 

1. The offence of causing a decree W'hollv or in part satisfied, to be executed is not 
completed as soon as an application for execution is presented or when the judg- 
ment-debtor is summoned to show cause why it should not be executed. It is only 
complete if the judgment-debtor appe.ars and either makes no objection or if he 
makes .an objection, it is overruled and the Court has thereupon proceeded to 
execution. 13 P. R. 1902 Cr. 

• 2. If upon hearing the objections of judgment-debtor, the Court refuses to execute the 
decree, the decree-holder does not cause a decree to be executed and there is no 
scope for the operation of S. 210, I. P. C. 23 C. 971 (975) Cotiira 53 A. 416. 

3. I'he rule that uncertified payments shall not be recognized by any Court executing 
the decree, has no application to a Court other than the executing Court. 19 B. 
288, 29 P. L, R. 1911. See 16 C. 126,4 M. 325, 9 M. 101. 

4. Where a fraudulent application is made to execute a decree for a sum not due and 
there is an order of attachment which is set aside on objection being made, the case 
falls under S. 210, I. P. C. 53 A. 416=1931 A. 305 = 32 Cr. L. J. 367. 23 C. 
971 Dist. 

5. Accused cannot be heard to say that as decree was satisfied out of Court, a Criminal 
Court could not take cognizance of the offence under S. 210, I. P. C. 7 P R 
1885 Cr. 

6. If the decree-holder conceals from the Court the fact of payment by him in satisfac- 
tion of decree and seeks execution of decree, offence falls under S. 210 and not 
under S. 406. 1936 S. 123. 

4. False claim in Court, S, 209, I. P. C. See False claim m Court. 

5. Jurisdiction. 

1. Plaintiff got a decree in Court A for part of his claim and then presented a fresh 
plaint for items dis.allowed in Court B and got an exparte decree, action can be 
taken in Court B under S. 210, I. P. C. 6 L. 445 = 1925 L. 524, I P. L. J. 298. 

2. The question of jurisdiction of the Court adjudicating the claim as f.alse is imma- 
terial. 52 I. C. 666. 

FRAUDULENT CONCEALMENT OR CLAIM OF PROPERTY. Ss. 206-207 
I, P. C. 

1. Civil suit mentioned in Ss. 206-207 is suit aclially pending. 1930 R. 12S. 

2. Removal of property which is not liable in execution of decree is not fraudulent 
IS Cr. L. J. 784=19 Bom, L, U. 535. 

3. Suit includes rent suit tried by a Collector. 2 B. L. R. 4. 

4. A Collector distrained two tents to recover arrears of land revenue and entrusted 
them to accused who concealed them. Held, not guilty. 185S A. W, N. 237, 
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Fraudulent Concealment or Claim of ProPerty^{concld.) 

5. Fraud cannot be presumed. 3 Cr. L. J. 92. 

6. Where a debt has been attached, the transfer of decree on the basis of aliachei 
debt is no offence. 3 Cr. L. J. 9i 

7. If the transaction is for valuable consideration, it is valid though the object is to 
defeat the creditor. 24 C, 825, 3 M. H. C. R. 231. See 8 A. 178, 23 M. 184.4 B. 
70, 22 C. 185, 22 B. 255. 

8. Gift of whole of property to wife to defeat creditors is invalid. 13 B. 297. 
FRAUDULENT TRANSFER. Ss. 421-423, 1. P. C. 

1. Execution of fraudulent deed of Transfer. S. 423, I. P. C. 

1 . Document was executed with Wse recital as to consideration with fraudulent intent 
without the consent of the person in whose favour it js e.xeouted, the executant is 
punishable under S. 423. 1933 P. 495=34 Cr. L. J. 846. 48 C. 911 Ref. 

2. A kahuUal is not a document under S. 423. 46 C. 9S6. 

3. Accused, with a view to create evidence of marriage, got up a registered document 
containing false recital that he had married and that he purported to transfer 
certain land to her m lieu of dower. Held, guilty under S. 423. 48 C. 911. 

2 Fraudulent Transfer, S. 421, I- P. C. 

1. Moveable property of insolvent vests in the receiver and is available for distribu^ 
among creditors. The fraudulent disposition of the same so as to prcNcnt 

tion among creditors is an offence under S. 421, I. P. C. 1936 B. 167=37 Cr. h-J- 
577. 1926 C. 898=96 I. C. 459 and 1932 C. 310 Rel. on. 

2. The right to cut trees to convert to charcoal is moveable “property". 1936 d. F>1 

= 37 Cr. L. J. 577, 13 Bora. L. R. 874 Rel. on. 

3. The word “property" in S. 421 includes chose in action. 1936 B. 167. 

4. The Presidency Town Insolvency Act does not bar a Magistrate to try an insolvent 
under S. 421. 1929 R. 14 = 30 Cr. L. J. 345. 

3, Similar Act of — . 

Evidence of similar fraudulent transfers affected on the same day is admissible to 
- fraudulent intent. 16 B. 414. 

FREE FIGHT. See Riot— 11. Right of private defence—11. 

FRESH COMPLAINT. See Complaint — 8. 

FRESH TRIAL. See Absence of compKainant, S. 403, Cr. P. C. 

FRIENDSHIP. Sec Transfer (Grounds) — ^39. 

No inference of complicity of crime c.an be drawn from the fact of friendship e 
ween the accused, who are co-villagers. 1922 P. 88, 

FRIVOLOUS COMPLAINT. See Compensation. 

FRONTIER CRIMES REGULATIONS, (in of 1901.) 

S. 1. 

1. Frontier Crimes Regulations apply to Mianwali District, 8 P. R. 1913 Cf. 

2. Regulations apply to Leiab Tahsil, 25 P. R. 1915 Cr. 

S. 15. 

Where after the trial of Sessions case was completed and just before hearing 
ments, the Public Prosecutor acting under the telegraphic instructions 
Commissioner, withdrew from the prosecution, in order that the case , 
referred to Council of Elders Uirga). Held, that the Sessions Judge was 
stay proceedings, and the acqaittal was set aside. 15 P. R. 1903 Cr. 

S. 59. 

1. Joint trial under Arras Act and the Regulation is valid. 1933 Pesh, 90. 

Z In case of conviction of a woman, of an offence pnnishable under -.Q/firi? 

Regulations for an act not punishable under the Penal Code, by a . agi 
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Proniicr Crimes PcRutatiotts—^coticid.) 

cU®*!, under S. 59 of the Regulations, but after a trial without the assistance of the 
Council of lilders the appeal lies to the Sessions Judge. 19 P. K. 1910 Cr. 
FUGITIVE OFFENDER’S ACT. (1881, -14 and 45 Viet. Chapter 69). 

Ss. 13, 14. 19. 

1. Appellate Court can order additional evidence. 57 M. -59, 51 M. 603 Dist. 

2. If a Magistrate did not cidirss a warrant after satisfying himself that it was 
properl> issued under S. 13, the arrest and the subsefiuent proceedings are not legal 
and therefore the armunt bv the sureties must be returned to them. 11 Cr. 
L.J. 622. 

3. Everv order under S. 14 for return of a prisoner is appealable. 57 M. 259. 


The word “return" m S. 23 is not to be read as implying that the ofTender Is a fugitive 
from the country to which he is being sent for trial. 1928 S. 161 = 29 Cr. L. 
7. 1039. 

FULUS in UNO, FALSUS IN OMNIBUS. (False m particular false in all). See 
Evidence — 11. 

1. It is a dangerous niaaim, especially m India, for if a whole body of testimony 
were to be rejected because the witness was evidently speaking untruth in one or 
more particulars, It IS to be feared that witnesses might be dispensed with. There 
is alw.ays a fringe or embroidery to a story, however true m the main when main 
part of the deposition is true, it should not be arbitrarily rejected because of 
a want of veracity on pirhaps some vary minor point. Field's Law o/ Evidence 
in Bi. tndxa, ith Ed., Pfi. xt, xli. 

2. But the case will be different if one of the essential circumstances in the story be 
clearly unfounded. Tins to use a felicitous e.apression of Mr. Hallams ‘Vs to 
pull a stone out of an arch the whole fabric must fall to the ground " Ibid, 
Sec also Canstitultonal History of England, Vol. II, P. 637. 

FUNERAL CEREMONY. See Trespass on burial places. 

Mere utterance of the words “do not cremate the body” unaccompanied by any attempt 
to prevent the cremation is not “disturbance" within the meaning of S. 297, I, P. C 
2 P. R. 1919 Cr.=49 I. C. 337 = 20 Cr. L. J. 145=44 P. L. R. 1919. 

FURTHER CROSS-EXAMINATION. See Cross-Examination — 16. 

FURTHER INQUIRY. S. 426, Cr. P. C. Sec Complaint^ — 14. 

1. Against order of acquittal. 

1. In the absence of allegations of improper conduct against the trial Court, further 
inquiry should not be ordered, when accused is acquitted. 72 I. C. 950= 1921 
P. 465. 

2. If accused is .acquitted under S 455, a committal under S. 437, Cr. P. C , and under 
S. 467 IS improper. 18 Cr L J. 834= 22 C. \V. N 117 = 41 I. C. 658. 

3. An order of acquittal is not open to revision when the offence is not serious and no 
injustice is caused. 1925 O 321 = 27 Cr. L. J. 854 = 95 I. C. 934 = 20. W. N. 50. 

2. Calling for record. See Record — 1. 

3. Delay in—. 

Mere lapse of time is net sufRcieat to refuse further inquiry. 23 Cr. L. J. 745. 

4. Framing of charge by revision Court. 

Sessions Judge can only direct further inquiry and not frame a charge. *1932 L. 362. 

4..A. Framing charge of minor offence. 

If the Magistrate framas charge of minor offence, it amounts to discharge of major 
offence. Sessions luige can direct farther inquiry with regard to major offence. 
1936 N. 87=162 I. 0.925. 24 M. 136, 1923 P, C. 254 = 50 722 and 42 A. 1 '3 

Rel. on 20 C. 633 and 23 M. 225 Not foil. 


m 


I’urltur ! tuiuiry^ccnlil,) 

5. Grounds for nnd 


1. I'urllirr infiuiry not I- ord-tr J. n-ft^n dnr^fmf 
dcnce. Cr. L. J. 1927 A. 73?'' lOa 1. C. S22, 


rno t.ik'n ert* 


mrMry, 27Cr.L.J..«3 


3. 

4. 


5. 


f>. 


9. 


10 . 


U. 


12 . 


13. 


19. 


20 . 


21 . 


22 

23. 


Fnrthpr inquiry n-|ll Jv* of<!pfr.! n-h'-n MacitJr.it/- h^t divfnrrwj nltl'y:'. 

conitntcrmfT tne nfcr*«i.“iry rvjdrnrr. ti II. J7/i, 


Anymi.iak. of h»-or ,m5d.wUrlnlh-^ Cfoun.1. HC. 

V. I.. K. Ifil, It> C. w, N\ |07S~» u Cf. L. J. 7M. 

I'urlher inquiry r.in Ik* otdrrrd upon thr nnlrrinl which i* .“vlrriffy on tht 
thouKh there js no further ertd'-titr fnrihpominir. lO II. Ul. 14 M. 33*. 26Cf. 
I.. J. 735® 1925 A. 2^*H. H T. If. ISH Cr.. 15 C. 2 T. U. !«01 Cr.»32 T. L. 
U. lyoi. Cofitrrt a M. n\ r,3 |M(. lS4;Cr.. 31 I‘. L. R. 1900, 25 Cr. Lj. 
191«1924 C. 229«76 I, C.43L 


The fact that the revj^.mn! Court t.nlcs difiefrot view of the CTiJenw. is « 
prouml. as I. r. 720^ 1925 A 477«2'*» Cr. L. j. 5S2. 44 A. 691, 100 I. C S2Z 
U the order of <!ivhar(;r n-n pervefipftnd there }, „„ ru;fffe<tion of further en- 
dence fartlicominn. further tnqiitrv shouM not hr elirertetl. 49 A. S79“26 A. C- J- 
7C3'=23 Cr. L, J. «}027 a. «<n|7?102 I. C, 777. 

Mi^arpreciatlon of eeidencc is no Rrmmd for fnrther inquiry. 31 Cr. 

1930 N. 102*= 122 I. C. 434. 31 M. 133. Ui.t jff 4 L. L.i.4l!nnd 10S.I..R.6S. 
Further inquiry should not he ordered imlr^s there is pol^nHe error »n th- order ef 
Lower Court. 1929 C, 755” 31 Cr. I.. J. 475» J23 I. C. 246. Corttrir 1935 R. 1*' 
*»59 B. 125 (57 B, 430 overnileiO. 

If the accused had been suhjecieiJ to Mauisterln! inquiry three times, he shouW not 
be harrassed fourth tune. Knttnn I-all 324. 

Further inquiry cannot be ordered on the Knre chance of an olTence coming to light 
1923 M. 59»23 Cr. L. /, 592«43 M. L. J. 561 «6S I. C. 624. 

When .1 complaint under S. 107. Cr. P. C., is dismissed m limfrie. further inquiff 
cannot be directed. 1931 L. 185 = 127 I. C. 716=31 P. L. R. 350. 

When the matter is of a Ciril nature, further inquiry should not be ordered at all. 

1 Bom. L. R. 852. 

Further inquiry should not be ordered, when there is no prospect of public adrantige 
by reopening the case. 1923 M. 134 = 23 Cr. L. J. 600. 

Further inquiry should not be directed unless the order of discharge is raanifesdy 
peryerse or foolish or is based upon a record of evidence which is manifestly 
plete. 24 Cr. L. J. 369. 24 Cr. L. J. 622. 10 P. R. 1911 Cr.. 90 I. C. 385, 1925 i>- 
97, 1926 L. 50 = 26 Cr. L. J. 1393, 1926 M. 130, 1934 A. 944. 

Further inquiry should not be ordered unless there is possibly only one conclcs!®” 
that accused is guilty. 3 L. L. J. 97, 10 L. W. 630. 

Further inquiry should be directed in exceptional cases and for cogent reasons. 2? 
P. L. R. 397=94 I. C. 133, 1927 L. 775. 

When accused is discharged, generally speaking, further inquiry should not txs 
ordered. 1923 L. 329 = 24 Cr. L. J. 369 = 72 I. C. 369. 

When a Magistrate thinks that a primn /acte case has been made out, he can order 
further inquiry. 1934 A. 944. 

A District Magistrate can interfere even if there had been full inquiry. 1935 
439=154 I. C. 513. 

The power to interfere under S. 436 is not limited to a point of law. 1935 A. 

= 154 1. C. 513. . 

Where the case was closed by a Magistrate as desired by the Deputy Cotnnuss 
further inquiry was ordered. 1935 R. 137. 

Further inquiry should be ordered m exceptional cases and for good reasons 
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Purthcr Inquify^conhl^ 

The onlrr 'hniiH ly* perverse or foolish. 1933 L. 501=34 Cr. L. J. 735. 

24. rmth'T inqtjirr «honM not Iv orclrrcrl in the interest of justice. 1933 L. 561. 

25. Ilurdcn lies on pro«*ctition to show whv further infiutry should be ordered. 1933 L. 

501-34 Cr. L. J. 735. 

20. Itismissnl of comphint on perusal of Police p.npcrs sind without pivinp opportunity 
of arRUinp the c.sse is not proper. 1933 S. 395. 12 D. 161 Hef, 

6. Interference by High Court, 

1. If the order of discharge IS set .nsicie on insufTicicnt grounds, High Court can revise 

it. 15 C. f.0S. 

2. If the Sessions Judge did not *l.alc rc.isons for ordering further inquiry, the order is 
liable to l>c set aside in reriston. 8 C. \V. N. 456, 1934 A, 51 =56 A. 2S5. 

7. Misapprcci.ntion of evidence. 

Sessions Judge c.an set aside .an order of disch.irge on the ground that he disagrees 
with the appreciation of criJcnce by the M.igislr.ale. 1935 11. 137 (T. B.)=59 B. 
125=155 1. C. 101, 53 U. 125 orerruled. (Cfts<: taw discussed.) 

8. Notice. S. 436 (Proviso.) 

1 \n order directing further inquiry txiihoul notice to the .accused is illegal. 1923 
* *A 12’=23 Cr. L. j. 70. 1921 A. 55, 1923 L. 689. 1923 A. 4S4, 24 Cr. L. J. 184, 
1925 L. 689. 1923 L. 689=25 Cr. L. j. 523. 1933 L. 1018 (2). 

'* Upoa dismissal of a coniphmt under S. 203, notice IS not necessary to the accused, 
“ 1927 B. 436=2$ Cr. L. J. 515. 2$ Cr L. J.650. 49 31.918 = 1927 M. 19 = 28 Cr. L. 

J. 129. 1925 C. 50$. 47 A. 722 

3 Notice to shoia cause against further inquiry after discharge is alaajs proper course 
'to adopt. 1921 L. 158=73 I. C. 510. 2 R K. 1901 Cr., 1 L. 215. 

4 Notice as a general rule must be issued, though failure to give is not illegal. 23 
Cr. L. J. 693*1922 L. 59. 

5. When a further inquiry is ordered .against an order under S. 203, Cr. P. C., notice 
IS necessary, as the accused is not discharged 1935 Pesh. 141 = 158 I. C. 31. 

6. If the compl.amt IS dismissed after summoning the accused, the order of discharge 
cannot be set aside TMthout notice to accused. 1934 A. 51 = 56 A. 285. 

9. Powers of Magistrate making inquiry. 

1. The Magistrate who IS directed to make further inquiry cannot question the pro- 

priety of the order. 10 B, 131. 

2. Magistrate c.an take further evidence, nhich he omitted in the first inquiry. 13 B. 376. 

3. Magistrate must take evidence rfc novo. 6 A. 367, 9 A. L. J. 310=13 Cr. L. J. 255. 

4. Magistrate can try the accused for any other offence tiiat may be established by 
further evidence adduced. 7 M. 454. 

5. Magistrate cannot act under S. 203, but must proceed under S. 204 and try the case 
when further inquiry is directed. 11 C. W. N. 316, 10 P. W. R. 1918 Cr., 5 Cr! 
L. J. 112. 

6. After further inquiry complainant is entitled to produce whole of his evidence and 

Magistrate is bound to record it. 10 P. W. R. 1918 Cr. 

7. Magistrate conducting further inqmrj' can charge and try accused. 1934 M. 209 = 
35 Cr. L. J. 691, 32 M. 220. 

8. The Magistrate can act upon the evidence already recorded by the first Magistrate, 

as S. 350 does not apply. 1936 S. 146. 

10. Recording reasons. 

1, An order setting aside discharge without solid and sufficient reasons is bad in law 

15 C. 608, 1913 M. W. N. 638, 13 C. W. 76, 32 C. 1090. 

2. If the order of Sessions Judge for further inquiry does not specify reasons it is liable 
to be set aside. 8 C. W. N. 456, 3 S. L. R. 7. 



Further Inquiry — {contd.) 

11. Scope of S. 436, Cr. P. C. 

1. No further inquiry can be directed when m complaint was made against a person 
and no regular process was issued against him. 59 C. 258, 

2. An application under S. 107 is not complaint and therefore S. 436 is inapplicable to 
persons discharged. 46 A, 235, 1931 A. 53=130 I. C. 630-1930 A. L.j. 1475= 
32 Cr. L. J. 556.’; 

3. Proceedings under S. 133, Cr. P. C., are not covered by S. 436, Cr. P. C. 88 I. C. 
995, 23 C. 395, 25 C. 425. 

4. A District Magistrate cannot direct a retrial by himself. 22 Cr. L. J. 49. 

5. Order under S. 119, Cr. P, C., cannot be revised by District JIagistrate. 51 A. 408. 

6. S. 436 does not apply to proceedings under S. 145. 117 1. C. 59, 20 C. 729. 

7. No further inquiry can be ordered when accused is acquitted. 20 C. 633, 8 M. 296, 

5 C. W. N. 72. 7 C. W. N. 493, 38 M. 5f'5. 

8. When proceedings have been stopped under S 249, Cr. P. C., and accused released, 
there can be no further inquiry. 9 P. R. 1913 Cr. 

9. Further inquiry with regard to proceedings under S. 144 is incompetent. 27 C. 6SS. 

10. Further inquiry in a case under S. 488, Cr. P. C., cannot be ordered. 5 C. 536, 17. 
C. P. L. R. 127. 

11. Accused not present before Magistrate who dismissed complaint against °° 

right to appe.nr when he orders further inquiry. 1929 P. 230=30 Cr. L. J- 

12. District Magistrate cannot order further inquiry- of an offence under S. 

is triable by Court of Sessions as w'ell as by a Magistrate, 1st Class. 1934 U. i 

12. Who can apply for—. 

Third party can apply to set aside discharge. 56 C. 1023 =1929 C. 319. 

13. Who can be directed to make — . ^ 

1. Further inquiry should ordinarily be made by the same Magistrate. 8 M, 296, 8 • 
336. See 36.A, 53-129. 

2. When the first Magistrate dealt with the case m a most unsatisfactory 
inquiry should be held by another Magistrate. 32 M. 220. 

3. The District Magistrate may be directed to make further inquirj' eveathoug 
exercises powers under S. 30. 15 P. R. 1904 Cr. 

4. The District Magistrate may direct a Subordinate I^Iagistrate to make furtber 
quiry. 8 M. 18, 7 A. 853. 

5 Sessions Judge cannot select a particular Magistrate. 10 C. 207 
6. When a case is sent to Sub* Divisional Magistrate, for further inquirj', he can trans 
it to a 2nd Class Magistrate, 2 Weir 563. 

14. Who can direct—. 

1. District Magistrate, Sessions Judge and High Court have co-ordinate powers tool 
further inquiry. 15 C. 608, 32 M. 220. 

2. Asa matter of procedure the application should first be made to the lower tn o 

28 A. 268 

3. If a complaint is dismissed bj' District Magistrate under S, 203, High 263, 

interfere unless the application has been made to the Sessions Judge. 28 A. • 
1904 A. W. N. 232. 

4. If Sessions Judge orders further inquiry District .Magistrate cannot make ^ 

order and rice versir, since both have got concurrent jurisdiction. 12A > 

C. W. N.451. 

5. When further inquiry is refused by one of the officers, the other should not or « 

^0 c. 573. 

6. A Deputy Magistrate placed in charge of current duties of the District 

cannot act under S. 436. 11 C. 236. 
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Furihtr /ftijHiVy— (co*tcW.) 

7. Htr)i Court cannot order fiirthfr inquiry under S. 436 in a ca«e of di«charpe hy 
rrr«i(iencv Macirtrate liut can do so under S. 15, Charter Act. 33 C. 1 232 or under 

S. 439. Cr. I’.C. 36 C. 9?4. 

G. 

GAIT — IDIiNTIFICATION BY — . See Identification — II. 

GAMBLING, .'icc Public Gambline Act, Diw-ali Gamblmp. 

Gambling is not ordinarily punishable as ofTcncc, unless c.arried on in a common 
Gaminp House, or in a public street or place. 3 N. \N'. P. H. C, R. 1 and 134. 

GANG OF DACOITS-S. 400, Penal Code. 

1. Belonging to— 

1. The word " belonp" implies something more than a casual association. It mrolves 
the idea of continuity rather than permanency and also of long connection to 
warrant the inference, that the accused had identified himself with the gang. 1928 
C. 309=110 I. C.449*=29 Cr. L.J. 705“47 C. L. J. 471, 63 I. C. 455 = 1921 A. 
32. 7 I. C. 1012, 19 A, L. J. 725. 

2. Merely bclontng to a dacoit gang or associating with them is not within the section 
which punishes only an association for habituatly committing dacoity. Relations, 
dependants and ser\-ants of the dacoits .are thus excluded, 1 C. W. N. 146, 9 P. R. 
ISSO Cr., 18 P. L. n. 1910, 1386 A. W. N. 65. 255 P. L. R. 1912, 

3. The term "belong" indicates a more or less intimate connection with a body of men 
with the common purpose of habitually committing dacoity. 1930 O. 455. 

4. Mere membership of a robber tribe IS not sufficient. 37 P. R. 1869 Cr. 

2. Essentials and Evidence. 

1. The mere f.act that the women lived as wives or mistresses with dacoits is not 
sufficientto coniact them, unless they are associated with them for the purpose of 
habitually committing dacoities. 9 A. L. J. 565=10 I. C. 23. 

2. The section excludes persons who merely assist or shelter dacoits. 1 B. L. R. 156. 

3. Persons associating with the dacoits for friendship sake or joining them in drinks or 
meeting them at fairs, weddings or other social functions are not guilty. llO P L 
R. 1916 = 35 I. C. 1003. 

4. Evidence showing the actual participation by accused in any given dacoity is evi- 
dence both of his association with the gang and his object in such association. 128 I 

C. 739=1930 Cr. C. 1079 = 1930 0. 455, 11 Cr L. J. 551 = 7 I. C 1006 

5. Evidence of commission of an odence or that the accused were bound down under S. 

no, Cr. P. C., IS admissible. 52 C 595= 1925 C. 872=26 Cr. L. J. 1037, 38 C 
408, 36 P. W. R. 1912. 47 C. 154 and 27 C. 139 Dist. 

6. Evidence of previous d.acoities committed by the gang is admissible 1 C \V N 

146 (149), 14 C. 710, 38 C. 408, 27 C. 139. ' ‘ ‘ 

7. For convicting a person belonging to a gang, the Court need not look for the compli- 
city of each accused in every one of the dacoities proved to have been committed. 

If one or more of the accused had taken part in the dacoities, the presumption is 
strong that a gang had committed all these dacoities. 89 I. C. 336= 1925 O 374 
==26 Cr. L.J. 1412=27 O. C. 385. 

8. Evidence that members of the gang committed several burglaries is relevant to 
the charge. 1925 O. 144 = 26 Cr. L. I. 123, 38 C. 408 CoHf. 32 M. 179. 

9. Evidence of bad character or having been bound is admissible not as evidence of 
character but to prove habit and association. 1930 O. 455, 52 C 595 = 1925 C 87’’ 

= 87 I. C. 925 = 26 Cr. L. J. 1037. 

10. It IS not necessary that the gang should be of habitual dacoits but there should be a 
gang which is associated for habitual dacoity. 1888 B. U, C. 418. 

11. Accused cannot be convicted merely because he belongs to tribe or caste of profes- 
sional dacoits or he belongs to a criminal tribe or committed other olTences than da 
coity. 32 M. 179, 16 C. W. N. 69=13 I. C. 279. 



I'urlher Inquiry — (eoii/rf.) 

12. That the accused was suspeclrd of beinp Jiupltcalcd rn a daroilyor was Wieredh 
lx; a {l.icoit, is inatlmisstWe in evidence. 27 C. 139, 37 I’. K. 1569 Cr. 

13. A numlxir of d.acoitles committed on the s-ime day would not condemn an ofisnder 
Into a hahitual d.acoit. Just ns rcccivinr stolen poods of the proceeds of differtet 
robherics from a doren tldcrcn docs not make the trccis-cr a habitual one. 19 C. ISO. 

H. Previous conviction anti orders are merely corrolwratirc evidence and are not bs's 
of conviction, 32 M. 179. 

1 5. Only those persons can lx; convicted under S. d OO wh a have cither t.akcn part ia the 
crime or lyen cmplojcd for the purpose of scoutinp nr in other w.av facilitating tie 
commission of crime. I O. \V. N*. 660. 

16. .Xssocialion for the haSdutl p irs lit of di^oity is the "ist of tlie offence under S. 400. 

16 C. W. N.69. 

17. A conviction can be had even if no dacoity ts proved. I92d C. 309=29 Cr. L. J. "0^ 

18. Evidence under S. 400 that neensed babitinlly commits theft is inadmissible. 46 B. 
95S»1923 n. 71 = 25 P. U. H. 214 = 24 Cr. L.J. 867 = 75 I. C. 67. 

19. Evidence of previous conviction is admissible tinder S. 400 to prove habit aoi 
association. 1930 O. 455 = 128 I. C. 739 = 7 O. W. N, 862. 

3. Jurisdielton. S. 181, Cr. P. C. 

A resident of Native Slate was arrested in that State and avas charged In British 

for belonpinp to a panp of d.acoits who had committed d.icoities within the jun? * 

tion of that Court. It was held that Mnpistrate had Jurisdiction oa'er him. i * • 

1911 Cr. 


4. Procedure. 

1. Where a sentence is already passed for the offence of committing dacoity, there is so 

bar to the passing of a sentence under S. 400. 1925 O. 374 = 26 Cr. L. J» I’t 

2. A conviction under S. 400 cannot be considered hid in law merely ^cause ^ 
dence on the record w'ould also have jusUhed a conviction of a specific offence 

S. 395. 1930 O. 455 = 1930 Cr. C. 1079. 

3. S. 400 is highly penal one and the offence is one of a very special 
entirely the creature of statute and it must therefore be strictly construed. 

E. 18, 16 C. W, N, 69. 


5. Sentence. 

In the case of a gang consisting of desperate men prepared to proceed to all eng 
carrying out their crimes, the heaviest possible sentences should be pass 
L. E. 1911. 

GANG OF THIEVES (BELONGING TO—). S. 401, Penal Code, 

1. Belonging to— See Gang of dacoit — 1. 

1. The word "belong" used in S. 401 is a vep’ comprehensive term. A L. 

receives stolen property from a gang of thieves is not within the section. 

524 =99 I. C. 851 = 28 P. L. E. 19=28 Cr. L. J. 179. 

2. For other cases see Gang of dacoit — belonging to. 

2 Essentials and Evidence. B m h- 

1. Evidence of previous conviction of theft is admissible to prove habit. 14 

R, 373=15 I. C. 811, 191 P. L. R. 1915. 

2. ’ Evidence that accused was bound down under S. 110, Cr. P. C., on the Q^ence- 

he was by habit a robber, thief or house breaker is relevant for c 2lb 

' 38 C. 408, 27 C. 139, 3 P. R. 1915, 13 P. R. 1914, 36 P. W. R. 1912, ^ 

3 Evidence of any number of offences extending over any Period is C. 1^4 

Cr. P. C., does not apply to such cases. 55 I. C. 994, 21 Cr. L. J- 
= 31 C. L.J. 192. ce of a gang 

4 If a large number of thefts are committed in a locality during the presen 
there is evidence of habitual association. 1923 L. 327= 24 Cr. L. J. 7W. 
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5. S 401 should not be resorted to when the accused might have been responsible for 
distinct and individual ofTences. The Police should not be encouraged to sweep into 
a wide net large number of persons whom they suspect or who give them trouble. 
1886 A. W. N. 16, 37 P. R. 1869, 9 P. R. 1880, 36 P. \V. R. 1912, 3 P, R. 1915’ 
Cr., 110 P. L. R. 1916. 

6. It is not necessary that every person guilt}' of this offence should have actually taken 
part in any theft, since it is association only that is punishable. 1929 0. 321= 118 
I. C: 423, 13 P. R. 1914 Cr. 

7. Mere Joining a gang of thieves is insafficient. To make a person liable there must 
be proof of the community of purpose and intention. 110 P. L. R. 1916. 

8. Where the gang is a fluctuating body and draws recruits from every locality, the 
men who come and go are not guilty under S- 401, as they are not habitual associ. 
ates of dacoits. 16 A. W. N. 1886. 

9. Evidence though not believed for the purpose of conviction under S. 379 or S. 392 
may yet be relied upon for the purpose of conviction under S. 401. 1929 O. 321 = 
118 I. C. 423=30 Cr. L. h 922. 1928 0.430=29 Cr. L. J. 1009. 

10. If once it is proved that gang was formed for the purpose of habitually committing 
theft, all persons who join afterwards in committing one or more thefts come within 
S.401. 1923 L. 666=77 I. C. 984=25 Cr. L. J.520. 

11. Reports made to the Police from time to time showing the names of particular sus. 
pects are inadmissible as being hearsay. 1930 S. 211=31 Cr. L. J. 1046, 

12. The evidence that Punchayat made enquiry into theft and called a person before it 
as suspect or that a. person accepted money to search the stolen property does not 
prove any ingredient of S. 401. 1926 L. 439=94 I. C. 264 = 27 Cr. L. J. 600. 

13. Stolen property was traced through accused’s information. He is not guilty under. 
S. 401 as the existence of gang is not proved. 1925 L. 604 = 26 Cr. L. J, 1024. 

14. Evidence of repute as to accused person being of bad character or a thief is not ad. 
missible, 13 P. R. 1914 Cr. 

15. Habit can be proved by an aggregate of acts. 9 P. R. 1880 Cr. 

16. Indian British subjects associated with foreign subjects in foreign territorj' for pur. 
poses of habitual theft or robbery are liable. 33 P. R. 1886 Cr. 

17 The nfioo (habitual receiver of stolen property) is a member of gang. 13 P. R 
1914 Cr. 

18. Mere membership of robber tribe is not sufficient for conviction 37 P. R. 1869 Cr. 

19. Where accused arrested together had committed thefts, etc., but there was no proof 
of habitually committing theft, S. 401 does not applv 9 P. R. 1880 Cr., 13 P R 
1914 Cr. 

20. Proof of concert with persons associated for purposes of habitually committing theft 
or robbery is necessaiy. 37 P. R. 1869 Cr. 

21. Certain persons were found together awray from their houses and were in the habit 
of visiting tiielas (fairs) together and one of them was arrested m the act of picket, 
ing pocket .and when arrested many of them gave false names. Held, (he offence 
under S. 401 was not proved. 27 C. 139. 

22. Evidence of commission of several thefts, of meeting together at different places, be. 
fore and after the commission of thefts and baig^larres and evidence of systematic 
thefts of cattle by individual accused are sufficient to support conviction under S 
401. 47 C. 154 = 55 I. C. 994=21 Cr. L. J. 386=31 C. L. J. 192. 

23. The possession of stolen property by gang and the fact that the country through 
which the gang passed was free from petty crimes when they were not about, are 
admissible facts. 7 O. C 163= I Cr. L. J. 690. 

21. T ■ ■ 


■ea and it is perhaps 
>e well advised to 
■ 1932 L. 298 = 
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2S> Sfere fact that accused received *itoIen property from the gang ss not sufficieot to 
convict them under S. 401. 1932 L. 486«138 I. C. 424=33 Cr. L.J. 584. 1927 
L. 52+ Rel. on. 13 P. R. 1914 Cr. and 1930 R. 114 Dist. 

3. Former Judgment 

A former judgment in which accused was convicted of dacoity is admissible for the pur- 
pose of pronng that the accused is a person of criminal tendencies to commit thuh. 
who may be a member of the gang. The judgment does not show that he had any 
habit of committing theft in the period under consideration. 1925 B. 195=S9 1. C 
527, 38 C. 408. 14 Bom. L. R. 373«I3 Cr. L. J. 539 = 15 I. C. 811. 

4. Procedure. 

1. A conviction under S, 401 is not bad in law merely because the evidence on record 
would also have justified a conviction under S. 379 or S. 392. 1929 0. 321 = 1181, 
C. 423 = 30 Cr. L. J. 922=6 O. W.N 441, 

2. The fact that a person is bound down under S. 1 10, Cr. P. C., does not preckde bis 

being tried under S. 401, Penal Code. 55 I. C. 99+=® 21 Cr. L. J. 386=47 C. 154. 

3. Police should proceed with substantive cases and leave gang cases alone. 1932 
L. 298. 


5. Sentence. 

1. While assessing sentence under S. 401, the Magistrate should take into consideMtira 
previous conviction and orders under S. 110, Cr. P. C., even when S 75, 

Code, does not apply, 1930 S. 211 = 126 I. C. 463=31 Cr. L. J. 1046, 39 B. 36. 

2. Separate sentences for being member of a gang associated for the 
mitting burglaries and for actually taking part in burglaries though 
strictly equitable, for it is double punishment. 1932 L. 298=33 Cr. t- 

GANGMRENE-DEATH BY-. See Culpable homicide — 13, 

GAPS IN PROSECUTION. Sec Examination of accused — 1 2. 

GESTURE. See Deaf and Dumb. 

1. Confession by—. See Confession — Conduct — 

2. Insulting modesty of a woman by — . S. 509, I. P. C. See Insulting modesty of ® 

woman by gesture. 

3. Statement by—. 

Statement can be made by gesture even. 1926 R. 112=94 I, C. 706=27 Cr. L. )■ f'l 

GIFT TO RECOVER STOLEN PROPERTY. S. 2)5, Penal Code. 


1. Attempt. 

1. I>Iere prop05.al to the owner of the lost property to recover it on the cnlHdeot 

tain amount on the condition that thieves should not be prosecuted i 
underS.2I5. 45 A. 159=1923 A. 83 = 76 1. C. 191 =25 Cr. L. J. 127. 

2. If there was a demand of a larger sum for the return of stolen tbsi 

owner offered a smaller sum which was refused, it is not an -- 

section. 20 A. 389. Con^ro 2L. B. ft. 310=1 Cr. L.J. 1116, ^tf.s45 A- 

3. A proposal for payment of an illegal gratification is an attempt ’ 

it fructifies into an agreement or not. I Cr. L. J. 1116=2 L. B. K- 31u. 


2. Defence, 


for the accused to say that I5? 

to bring the oflenders to justice. 

ftIC 


3. Essentials and Evidence. 23A.^^' 

1. S. 215 does not apply to actml thief. 8 L. 263, 1925 L. 563=85 I. C. 

50 A. 185 = 1923 A. 22=29 Cr. L. J. 21. jVf 

2. Where a thief took money to recover stolen property but I 

th5*%-e* to jurtire he is guiltv under S. 215. 26 A. 915 = 1924 A. 

*=26 Cr. L. J.4SI. 
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3. Wliero nrrii'-rd ofT'rrd money to Imce out Jior<‘e«5 of t lie owner which were lo'st 
and nhich nork he undertook and failed. He is not gnilty. 50 A. 186=1928 A. 22 
= 106 1. C. 437 = 29 Cr. I.. J. 21 = 25 A. L. J. 866. 

4. Where no oITcnce is prored, acreplance of reward is not penalized Accused was 
found in posco««iion of complainant*? cow and took 1 2 rupees for its return which he 
suhsequentlv refu'cd. He is not iruillr ns it a as not proved that he was deprived of 
cow hv means of an orfenee. 9 1'. It. 1915 Cr. = 29 I. C. 669, 6 I. C. 250. 

5. Where bulTiloes of one S were stolen, w'liich the accused agreed to find if he was 
paid money .and promised to sty nothin? about the payment and took no steps to 
trace the thieves. He is guilty of attempt. 45 A. 159 (160) = 1923 A. 83. 

6. Complainant stated in the first information report that his bullocks had pone astray 
but before trial Magistrate staled that they were stolen. He paid accused money 
in order to secure the reslor.ation of bullocks. Held, that it was not proved that 
an offence punishable under the Penal Code had been committed In respect of 
missinp bullocks. 1931 L. 157 = 32 P. H. K. 38= 131 I. C. 369, 9 P. L. R. 1915 
Cr., 6 1. C. 250. 

7. To convict .accused it is not sufficient that he undertook to trace out and restore the 
lost property on payment of some remuneration. It must be further proved that 
property was lost bv commission of an offence and he is endeavouring to screen the 
offender. 131 I. C.' 800= 1931 A. 710, 1932 P. 241 = 11 P. 392. 

8. Taking money in order to help to find stolen property and convict thief is no offence. 
The important point is that offender should know tlie criminal and screen him from 
justice. 1935 S. 105. 

9 The primata' aim of the section is to punish all trafficking in crime by which a 
person, knowing that property has been obtained by crime, and knowing the criminal 
makes profit out of the crime while screening the offender from justice. 50 A. 186 
» 1928 A. 22 = 29 Cr. L. J. 21 = 106 I. C. 437. 

10. Screening or attempting to screen offender is not ingredient of offence. 1933 C. 599, 

11. Taking money to return donkev which h.ad gone stray, is not an offence under S. 215, 

1936 S. 145. 

Procedure. 

1 S 215 does not apply to a thief and therefore a double conviction under S. 215 and 
S. 379 or S. 411 IS Illegal 28 I. C. 997= 16 Cr. L. J. 421, 24 I. C. 351, 9 I. C. 421 

= 12Cr. L J. 72,23 A. 81 

2. Where an accused person has taken a ransom for the restoration of stolen property 
and fails to return it, he can be convicted under S. 420, Penal Code, and conviction 
need not be confined to S. 215. 1923 R. 37 = 21 Cr. L. J 529. 

IFT TO SCREEN OFFENDER FROM PUNISHMENT. Ss. 213-2H, r, p. c. 

. Compounding of an offence unlawfully. 

1. Ss. 213-214, I. P. C., punish the unlawful compounding of an offence. If there was 
no offence, accused is not guilty although he may have intended to screen one whom 
he suspected to be an offender. 23 C. 420, 37 B. 658. 

2. The intention of the legislature is to suppress mal-practice when offences have really 
been committed, or when persons really guilty are screened and not to ensure 
general veracity on the part of the public in regard to imaginary offences 14 M 
400, 23 C. 420. See 23 Bom. L. R. 823. 

3. An Advocate writing a threatening letter to a Magistrate to return bribe paid lo him 
by his client and promising to hush up the matter if money is returned, the .Advocate 
is guilty and he cannot plead instructions of client as defence. 132 I C 553 = 1931 
R. 83 = 32 Cr. L J 934 

. Essentials and Evidence 

1. The concealmeat or suppression must be an offence. If a person is acquitted of an 
offence the foundation of offence under S. 213 or 214 fails. 37 B. 658, 46 I. C. 424. 

2. S agreed to give 10 rupees to a witness, m consideration of his not giving evidence 
against K who was charged with house breaking. He refused the offer and gave 
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evidence hut K ivns nrquilted. HeW, S rannnt lie convicted under S. 214 m K m 
ncquUted. H M. 400, 23 C, 420. 

3. Where two of the accused had offered a j'r.nttftcntion to n public serv'ant, for his 
PcrccninR; them and not proccedint; ftRamst them, whose Ixwhs he bad seized. Held, 
that S. 21+ applied and not f^s. 164—109. Tenal Code. 13 P. R. 1831 Cr. 

4. Accused in breach of forest rules, xvatked two sawpiis instead of one and ’sba 
detected hv the forester oOcred him fiTe''r«pees for not proceedine fortber wU the 
case. I leld, he is not Ruill j*. as the amoimt was offered for compounding the offence, 
though to a person who had no nothorily to compound it. 15 I. C. 990. 

5. Actual concealment or screening even for a short time is sufficient. The fact that the 
very same person suhscqucntly did prosecute even to conviction would not purge the 
ofTence. 52 C. 15l«1925 C. 85 = 25 Cr. U J 3f5. 

6. Where n person is acquitted of the principal ofiVnee, no conviction under Ss. 213-214 
lies. 23 C, 420. 37 If. 658. 46 1. C. 424. 


7. S. 213 has no application where only an acceptance of or attempt to obtain or agree- 
ment to accept, any gratification or restitution on a promise to conceal, screen or 
abstain is proved and no more. 52 C. 151 = 1925 C. 85 — 26 Cr. L. J. 345. 

8. G entrusted certain jewellery to M, who pledged the s-ame with S under circumstences 
which constituted such pledging nn offence of criminal hre.ich of trpt. The 

lery was returned on the undertaking not to prosecute him for criminal hreacn c 
trust. M was accused under S. 406 but was acquitted. S and G were chargw 
under 5?- 213. Held, they were not puiltv as no criminal breach of trust was prorw. 
37 B.658«15 Bom. L. R 694=14 Cr. L. J. 463=20 I. C. 613. 

GOOD BEHAVIOUR. Sec Security for good behaviour. 

GOOD CHARACTER. Ss, 53-5+, Evidence Act. See B.ad Character. 


1 . 


2 . 


Evidence of—, 

1. The mere fact that a person has enjoyed the confidence of his superiors or that be h* 
in fact W a life of honesty during the past, is no reason to suppose that be ■to* . 
succumb to temptation at the close of hts career, but before a man of this 
such antecedents is adjudged guilty, the evidence against him must be of oDitnpea* 
chable character. 19;8 L. 647=110 1. C. 676 «29 Cr. L. J. 740. 


2. Ho importance can be attached to the evidence of good character when the case 
against the accused is clear, 8 B. 223 (227), 16 C. 310. 

3 Unless evidence of good character is led, the bad character of the accused cannot be 

proved. 42 C. 957. 7 P. R. 1895 Cr., 15 P. R. 1888 Cr., 11 P. R. 1908 Cr. 

4. WNere accused leads evidence of good character by way of defence, the "j. 

entitle the prosecution to lead rebutting evidence as a matter of ^ 

trate may, in his discretion, allow such evidence to be given. I93u fli. 

Cr. L. J. 1198. 

In case of proceedings under S. 110, Cr. P. C. See Security for good behaw 
from habitual offenders. 


GOODS OF COMMON PATTERN. See Identification of things— 5. 

GOOD FAITH. S. 52, 1. P. C. See Defamation— 18. 

1. Good faith does not require logical infallibility, but due care and gAcral 

due care and caution must, in each case, be considered with qticS' 

circumstances and capacity and intelligence of the person whose conduct 

tion._ 31 B. 293, 56 C 1013, 36 C. 375, SI A 313. _ ^ 

2. The question of good faith must be considered with reference to the position o 
accused and circumstances under which he acted. 12 B. 377- 

3. Where accused chained up his brother who was subject to fits of 

a town where medical aid was available, he did not act with due care 

(1923) 21 A. L. J. 391. 

4. Accused who was uneducated in matters of surgery, cut piles with ^ 
and caused death j be did not act m good faith, although ne bad pen 
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operations on previous occasions. 14 C. 566. 

5. Where a Police Constable .after questioning a person who was carrying three 
bundles of cloth under his arms and receiving unsatisfactory replies, arrested him. 
Held, that the putting of questions was an indication of good faith. 12 B. 377, 
31 B. 293. 

6. Police Officer, seeing a horse, resembling one which his father had lost a short 
time previously, tied up in B’s premises jumped to the conclusion that it was a stolen 
horse, while in fact it was not, arrested him without any due inquiry or credible 
information. Held, that he acted without exercising due care and caution. (1868) 
10 W. R. 20 Cr. 

7. If a Police Officer makes a search without complying with the preliminary require- 
ments of S. 165, Cr. P. C., it is not made in good faith. 10 P. 821 = 1932 P. 95. 

8. Due care and caution imply a genuine effort to reach the truth, and not the ready 
acceptance of an ill-natured belief. 17 Bom. L. R. 82, 27 I, C. 657, 41 C. 1023, 
1934 O. 124. 

9. Accused seeing a child stooping down and believing him to be a demon, dealt a blow. 

Held, he was guilty under S. 304-A. 11 P. R. 1888. 

GOVERNMENT. S. 17, I. P. C. See Sedition— 1. 

According to the definition. Government means Local Government. A Collector acting 
in the management of Government property such as Khas Mehal is Government 
26 C. 158*3 C. W, N, 115. 

GOVERNMENT NOTIFICATION. 

A Judge should not take Judicial notice of Government notification. Government 
Gazette should be produced and put in evidence. 1928 A. 355= 107 I, C. 578. 

GOVERNMENT OF INDIA ACT (1919). Now see Government of India Act 1936. 

S. 72. 

1. The question whether an emergenc> exists or not is one of fact which the Court may 
inquire into. But the Governor-General may be in possession of facts which he 
may not be willing, or be compelled, to disclose. All that the Court can do is to 
enquire whether there is evidence from which the Governor-General may reasonably 
conclude that an emergency exists. 55 B. 263= 1931 B. 57=32 Cr. L. J. 403. 

2. The power given to the Governor-General by S. 72 is an absolute power and cannnt 
be reviewed by Courts. 1 2 L. 280= 1931 P. C. 1 1 1 = 32 Cr. T.. J. 727. 

3. It IS not incumbent on Governor-General to stale reasons for promulgatinp 
ordinance. 12 L. 280= 19 M P. C. 11 1 = 32 Cr. L. J. 727= 131 I. C. 415. 

GRIEVOUS HURT. S. 325, 1. P. C. 

1. Abetment of — . 

Where the accused came to the spot armed with a lalht, even if he did not 
injure any body, he at any rate intentionally aided the infliction of such minri.e 
and IS puiltv under Ss. 325—109, 1. P. C. 1931 O. 274--132 I C 
Cr. L.J. 905. ■ 

1 Where several persons combine to attack with lathis ilieir common enemy each 
•abets the conduct of others withtn the meaning of S. 107. Hach one of them* beinir 
present S. lU applies. The test is whether grievous hurt was rrobahf/ 
1936 A. 437. prooabie. 

3. person removing loin cloth of victim so as to facilitate thrusting of lathi into his 
rectum is guilty of abetment. 1935 O. 465=36 Cr. L. J. 1151. 

2. At the time of bouse breaking. S. 459, I, P. C. See House breaking 5. 

3. By dangerous weapon. S. 325. I. P. C See Grievons hurt by dangerous weapons. 

4. Charge. 

1. It is necessary to satisfy the kind ct grie v ous hurt committed by the accused, but if 
the accused is made liable by reason of S. 149, it should be so stated. 37 M.*237. 
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evidence but K-,v.-as acquitted. Held, S cannot be convicted under S. 214 as K me 
acquitted. H RI. 400, 23 C. 420. 

3. Where two of the accused had offered a gratification to a public servant, for bis 
screening them and not proceeding against them, whose books he had seized. Held, 
that S. 214 applied and not Ss 164—109, Penal Code. 13 P. R. 1881 Cr. 

4. Accused in breach of forest rules, worked two sawpits instead of one and when 
detected by the forester offered him five'rupees for not proceeding further with (be 
case. Held, he is not guilty, as the amount was offered for compounding the ofTence, 
though to a person who had no authority to compound It. 15 I. C. 990. 

5. Actual concealment or screening even for a short time is sufficient. The fact that tbe 
very same person subsequently did prosecute even to conviction would not purge the 
offence. 52 C. 151 = 1925 C. 85“26 Cr. L. J 345. 

6. Where a person is acquitted of the principal offence, no conviction under Ss. 2i3*2H 
lies. 23 C. 420, 37 B. 658. 46 I. C. 424. 

7. S. 213 has no application where only an acceptance of or attempt to obtain or agree- 
ment to accept, any gratification or restitution on a promise to conceal, screen or 
abstain is proved and no more. 52 C. 151 = 1925 C. 85=26 Cr. L. J. 345. 

8. G entrusted certain jewellery to M, who pledged the same with S under circumst<inc« 
which constituted such pledging an offence of criminal breach of trust. The jcffd- 
lery was returned on the undertaking not to prosecute him for criminal breach ri 
trust. M was accused under S. 406 but was acquitted. S and G were chargw 
under S. 213. Held, they were not guiltv as no criminal breach of trust was prerreo. 
37 B. 658=15 Bom. L.R 694=14 Cr. L. J, 463 = 20 I. C. 613. 

GOOD BEHAVIOUR. See Security for good behax'iour, 

GOOD CHARACTER. Ss. 53-54, Evidence Act. See Bad Character. 

1. Evidence of—. 

1. The mere fact that a person has enjoyed the confidence of his superiors or that he had 
in fact led a life of honesty daring the past, is no reason to suppose that he will a 
succumb to temptation at the close of his career, but before a man of this *7?* ® 
such antecedents is adjudged guilty, the evidence against him must be of unimp 
chable character. 19?8 L. 647=110 I. C. 676 =29 Cr. L. J. 740. 

2. No importance can be attached to the evidence of good character when the ca«e 
against the accused is clear. 8 B. 223 (227), 16 C. 310. 

3. Unless evidence of good character is led, the bad character of the accused cannot be 
proved. 42 C. 957, 7 P. R. 1895 Cr.. 15 P. R. 1B88 Cr., 11 P. R. 1908 Cr. 

4. Wl'cre accused leads evidence of good character by way of defence, the 
entitle the prosecution to lead rebutting evidence as a matter of tight. 
trate may, in his discretion, allow such evidence to be given. 1930 ««• 

Cr. L.. 1. 1198. 

2. In case of proceedings under S. 110, Cr. P. C. See Security for good behaviocf 

from habitual offenders. 

GOODS OF COMMON PATTERN. See Identification of things~5. 

GOOD FAITH. S. 52, I. P, C. See Defamation — 18, _ 

1. Good faith does not require logical infalUbility. but due care and 

due care and caution must, m each case, be considered with { j“ gee*- 

circumstances and capacity and intelligence of the person whose conduct «s 
tion- 31 B. 293, 56 C. 1013, 36 C. 375, 51 A 313. . ^ ^ 5 ,^ 

2. The question of good faith must be considered with reference to the position o 
accused and circumstances under which he acted. 12 B. 377. 

3. Where accused chained up his brother who was subject to fits of 

n town where medical aid was available, he did not act with due rare 
(1923) 21 A. L.J. 391. binary 

d- Accused who was uneducated in matters of surgery, cut ^ 

and caused death ; he did not act in good faith, although ne had pe 
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operations on previous occasions. 14 C. 566- 

5 Where a Police Constable after questioning a perpn »rbn »ai csrrr-f 
bundles of cloth under his arms and tcccivinj: unsatisfaciorj- i^l 

Held, that the putting of questions seas nn indication of good lai.h. 12).. 3//, 

31 B. 293. 

6 ' police Officer, seeing a horse, fcsembW one which his father had 

’ 'time previously, tied up in B’s premises jumped to the conclusion that if was a 

horse while in fact it was not, arrested him without any due inquiry rr crfdil> 
information. Held, that he .acted withoot exercising due care and caution, (le'.a) 
10 W. R. 20 Cr. 

7 i{ 3. Police Officer makes a search without compl>ing with the preliminary rrqurre- 

nients of S. 165, Cr, P. C., it is not made in good f.aith. 10 P. 821 *= 1932 V. 95. 

8 Due care and caution imply a genuine effort to rcacli the truth, and not the ready 

acceptance of an ilbnatured belief. 17 Bom. L. R. 82, 27 I. C, 657, 41 C. 1023, 
1934 0. 124. 

9 Accused seeing a child stooping down and believing him to be a demon, dealt a blow. 

Held, he was guilty under S. 304-A. II P. R. 1888. 

GOVERNMENT. S. 17. I. P. C. See Sedition-1. 

According to the definition. Government means Local Government. A Collector acting 
in the management of Government property such as Khas Mchal is Government 
26 C. 158=3 C. W, N. 115. 

GOVERNMENT NOTIFICATION. 

A Judge should not take Judicial notice of Government notification. Government 
Gazette should be produced and put in evidence. 1928 A. 355= 107 I. C, 578. 
GOVERNMENT OF INDIA ACT (1919). Now see Government of India Act 1936, 

S. 72. 

1. The question whether an emergency exists or not is one of fact which the Court mav 

inquire into. But the Governor-General may be in possession of facts which he 
may not be willing, or be compelled, to disclose. All that the Court can do is to 
enquire whether there is evidence from which the Governor-General may reasonabl • 
conclude that an emergency exists. 55 B. 263 = 1931 B. 57=32 Cr. L. J. 403 ^ 

2. The power given to the Governor-General by S. 72 is an absolute power and nnnr.* 

be reviewed by Courts. 12 L. 280= 1931 P. C. 11 1 =32 Cr. L. J. 727. * 

3. It is not incumbent on Governor-General to state reasons for promuIiratiti« 
ordinance. 12 L. 280= 19U P. C. 111 = 32 Cr. L. J. 727= 131 I. C. 415. 

GRIEVOUS HURT. S. 325, 1. P. C. 

1. Abetment of — . 

Where the accused came to the spot armed with a lathi, even if he did 
injure any body, he at any rate intentionally aided the infliction of such 
and is guilty under Ss. 325 — 109, I. P. C. 1931 O. 274--132 1. C. 529 = 11 


Cr. L. J. 905. 


2. Where several persons combine to attack with lathis their common enemy each 

abets the conduct of others within the meaning of S. 107. Each one of them* bein" 
present S. 114 applies. The test is whether grievous hurt was nroh-,hi5 
1936 A. 437. ^ «oame. 

3. A person removing loin cloth of victim so as to facilitate thrusting of lathi into hi«s 
rectum is guilty of abetment 1935 O. 468=36 Cr. L. J. 1151. 

2. At the time of house breaking. S. 459, I. P. C. See House breaking — 5. 

3. By dangerous weapon. S. 326, I. P. C. See Grievous hurt by dangerous weapons. 

4. Charge. 

1. It is necessary to satisfy the kind o} grierons hurt committed by the accused, but if 
the accused is made liable by reason of S. 149, it should be so stated. 37 M. 237. 
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2. A person charged under S. Hi) nnd S. 325 may {>e conriclcd under S. 325. 27 M. 
746. (F. B.) Dissenting from 16 C. W, N. 1077. 

3. A person charged under S, 397 may be convicted under S, 325. 37 M. 237, 22 M. 15, 
24 M. 641, 26 M. 2+3. 

5. Compounding of offence. 

The offence is compoundable by the person whom hurl is c.au«ed. If the person hurt is 
dead, his heir is not entitled to compound it. 37 A. 419, 25 P. R, 1919 Cr. 

6. Detention in hospital for over 20 days.' 

1. When there is a medical evidence that the nss.mUed person was in hospital for more 
than 20 da) s, the Court should see that there is evidence, to the effect that tte 
iniured person w.as in severe liodily pain or was unable to carry on his daily voca* 
tions. 1931 L. 280«134 I. C. 829 «32 Cr. L. J. 1254. 

2. Mere remaining m hospital for more than ^ days docs not make a simple hurt a 
grievousone. 32 Cr. L. J. 1254=1931 L. 250= 134 I. C. 829. 

7. Diseased spleen. 

1. Accused struck a cartman on the rib with a stick who died owing to diseased spieeo, 
he was guilty under S. 325, 2 A. 766, 3 A. 776. 

2. Accused gave a blow with a light bamboo stick not more tlian an inch in 

to the deceased who was suffering from diseased spleen, he was guilty under S. 325. 
(1865) 2 W. R, 39 Cr. 

3. In such cases, dealing violent blow is not “grievous hurt"; nor can the grievws 
hurt he presumed from mere suddenness of the death. The only conviction possiWe 
is one of simple hurt. 23 W. U. 65 (66). 25 P. L. R. 430, 1925 L. 559. 

8. EssenHais and Evidence-^Death taking place. 

1. Accused admitted grievous hurt in a written statement given in defence of charge 

under dacoity for which he was acquitted. Admission cannot be used to paw 
order of conviction for grievous hurt. 1928 O. 373 = 29 Cr. L. J. 763. * 

2. A poor old sweeper at mid-night was taking cow»dung cakes belonging 

when tne accused gave him severe beating with a rfcr/ig. Held, that be is gu ^ 
under S. 325 and not S. 307. 1927 L. 801 = 28 Cr. L. J. 619. 

3. When accused knew that he would be smashing his victim’s skull by his blow, h* 
should be committed for culpable homicide. 1930 B. 483. 

4. Accused in a fit of temper lost self-control and gave a blow on the head with 
which resulted in the death. He is guilty under S. 325, 1. P. C., as there 
intention to cause death. 1929 L. 863. 

5. Three persons caused the death of a person by beating who died of s7ioc^ 
multiple injuries which included fracture of five ribs. One of the injuries^ '^Vidual 
could be called fatal and no particular injury could be attributed to ^”^^”55,2 14 I. 
assailant. The accused were guilty of grievous hurts only. 1929 L. 45o— 

C. 70^=30 P. L.R. 171^-30 Cr. L. J. 368. 

6. When the intention of causing death or injury likely to cause 
accused are liable under S. 325 only. 1928 0.36 = 101 1. C. 177, 1923 
I. C. 179=25 Cr. L. ], 691. 

. 7. When seven accused attacked the deceased with the intention of beating ^Q 

gave two incised wounds of trivial character and there was no with 

prove that death was due to injuries, accused are guilty under S. 3Z5 r 

, S. 149 and not S. 304. 1929 L. 178= 1 18 I, C. 433 =33 Cr. L, J. 917. 

8. When the common object is to mfiict a grievous hurt accused cannot be convt 

culpable homicide. 1927 L. 881=9 L. L. J. 529. , tvbich 

9. A blow was given with a stick on the head in revenge for previous caused 

caused internal bleeding or a clot of blood on tne surface of the p L, B* 

death, accused is guiltv under S. 325. 1925 L. 559=88 I. C. 2 

430=26 Ct.L.J. 1118. side-ways 

10. When the accused did not lift his lathi above his head but swiogio? 
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struck a blow and it was proved that he intended to rupture the deceased's liver, 
the ca^e falls under S. 325. 1925 O. 135=25 Cr. L. J. 1145. 

11. It must he proved that the grievous hurt was caused by the accused voluntarily, 
that IS, intending to cause it or knowing likely that It would be caused. 30 I. C. 193. 

. 12. It is not the business of Medical Officer to qualify .a hurt as grievous or simple. A 
certificate of medical witness is not evidence, he must be evamlned in, the presence 
of the accused. 12 \V. R. 25. 

13. Causing death of child by accident by beating his mother, conviction under S. 325 
is proper, 1924 O. 228=74 I. C. 533 = 24 Cr. L. J. .89. 

14. Emasculation of himself by accused is not punishable under S. 325. 22 P, R. 

1878 Cr, 

15. WTien tao persons broke the thigh and ulna of a person and struck him at 9 places 
even when he had fallen on the ground and there was only one injury on the head 
the ultimate inference is that they did not mean to kill him and therefore they are 
guilty under S. 325. 8 L. 521 = 1927 L. 217 = 28 Cr. L. J. 266. 

16. When a man has been struck on the he.ad and a fracture is caused and to surround 
and beat him with lathis, ts to cause hurl which endangers life within S. 320. 1928 
P. 46=104 I. C. 703 = 28 Cr. L. J. 868. 

17. Blow with a hockey stick on the head resulting in the death due to internal bleeding 
falls under S. 325, 1925 L. 559=88 I. C. 286=26 Cr. L. J. 1118. 

18. Accused striking on head of deceased by rfrtMg lying some 12 karams away under 

sudden impulse IS guilty under S. 325 and not under S. 302. 1935 L 335=151 

I. C. 390. 1929 L. 863 Rel on. 

9. Joint attack.— Whether Murder, Homicide or grievous hurt. 

1. Where three men attacked others with rfaiigs causing two grievous hurts, two are 
guilty for the grievous hurts. 1924 L. 555 = 85 1. C. 941 = 26 Cr. L. J. 653. 

2. A joint attack was made on two men .armed with Jatrus on others who died of 
injuries received. They are guilty under S. 325. 1925 L. 318 = 86 I. C. 341. 

3. When five persons attacked another and death was due to a single blow but it was 
not proved who inflicted the fatal bloa, they should be convicted under S. 325 read 
with S. IH. 1925 L. U7=86 I. C. 337=26 Cr. L. J. 753. 

4. If It is not shoa'n which of the two appellants dealt the blow causing grievous hurt, 
both cannot be convicted under S. 325 unless thev had a common intention of 
ciusing grievous hurt 1923 L. 35 = 25 Cr. L. j. 560, 37 P. R. 1914. 

5. If several accused had the common intention of attacking a person with lathi and 
each accused used his /iiMt, all are guilty under S 325. 1936 A. 437. 35 A. 560 
Ref. 1931 L. 523 and 9 A. L. J. 180 Not foil. 

6. In case of joint attack, if blow of one caused the death of victim, he would be 
guilty of homicide; but if he cannot be identified then all would be liable for hurt. 
40 A. 103, 114 I. C. 704; or grievous hurt 2 P. W. R. 1920, 54 I. C. 51. 72 I. C. 
611, 22 I. C. 768, 6 U L. J. 268, 29 A. 282, 19 M 483, 151 I. C. 391, 149 I. C. 
343; or homicide. 40 A. 686; or even murder. 35 A. 329, 35 A. 560 — 596. 

10. Jurisdiction. 

Where a person was assaulted by accused m Baroda and had his leg broken there and 
came to British India and remained in Hospital for 2 months. Held, that only 
Baroda Court had jurisdiction. 8 Bom. L.. R. 513. 

11. On provocation. S, 335, I. P. C. 

1. A person who by a single blow with a deadly weapon kills another entering into his 
room at dead of night where he and his wife were sleeping for the purpose of having 
sevual intercourse with his wife, is punishable under S. 335. 3 W. R. 55. 

2. If the accused deliberated about the choice of weapon, though he did not use it in a 
cruel manner, he cannot get the benefit of the compassionate provision of S. 335. 
12 W. R. 8, 19 W. R. 35. 

3. But if the ofience is serious like nose cutting, it would aggravate the oQenceas moch 
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3. Death by external causes. 


4. 


Deceased, being- -struck on head with iakwa, died of septociemia long after the 
wounds. The injury by itself was not dangerous to life. The offence falls under 
S. 326 and notS. 304. 1931 L. 103«135 I. C. 668=1931 Cr. C. 167 


Accused while drunk fired at blank range at the deceased and wounded him on the 
upper portion of his thigh. The wound became septic causing death after 2 months. 
Conviction should be under S. 326. 1929 L. 433= 120 I. C. 183 = 31 Cr. L. j. 44. 


3. Deceased was struck on the shoulder and legs with a cutting instrument and as a 
result of shock and bleeding he died within 12 hours of haimorrhage, The accused 
IS guilty under S. 326. 1923 O. 97=73 I. C. 49. 

Essentials and Evidence. 


1. In case of fight over bund when one party wanted to cut down the buud and the 
other party wanted lo protect its property, the death was caused from injuries to 
several assailants while protecting the bund, held that the offence fell under S. 325. 
1929 P. 523=1929 Cr. C. 283. 

2. Blow with a spear on fleshy part of the body is not necessarily fatal and if griewas, 
offence under S. 326 is committed and if the blow is simple, the offence falls Hudrt 
S. 324. 1930 L. 95Q==^129 L C. 483 = 1930 Cr. C. 1046. 

3. If the injury is one which endangers hfe, the presumption in the absence of excep- 
tional circumstances is that accused knew, he would cause death, 1930 Bom. 4S0® 
129 1. C. 351. 

4. Where the accused struck two /fl/kt blows, one severe and the other slight on th« 
head of the deceased conviction under S 326 is safer than S, 30+ (2)* 1929 L. 3/® 
115 I. C 66=30 Cr. L. J. 378. 

5. When the only blow with takxca on the head was not dangerous but death was due 
to septacismia, the accused was guilty under S. 326. 1931 D. 103- 

6. In case of mutual infliction of injuries on each other, conviction should h« 

S. 326 and not under S. 307 where there were no eye-witnesses. 1925 R. I33«“2U> 
558 = 84 I. C. 1049 = 26 Cr. L. J. 409. 

7. In case of joint assault with deadly weapon common intention is presumed. 1924 U 
216=72 r. C. 513 = 24 Cr. D. J. 401. 

8. Accused inflected an injury on abdomen with pen-knife on certain P^ovoci^ion 
without any pre-meditation, he is guilty under S. 326, 1924 L. 234=73 I. C. 695- 

24 Cr. L. J. 663, 63 f. C. 450=22 Cr. L. }. 658-1922 D. 26. 

9. Where a number of accused .dealt lathi blows with the result that the persons 
assaulted died of it, the reasonable inference is that they intended to cause gneroo 
hurt punishable under S. 326. 1922 N. 141 = 66 I. C. 665 = 23 Cr. L, J. 313. 

10 In a case of boj'ish quarrel the accused stabbed the deceased with a pen-knife. He i’ - 
guilty under S. 326. 1922 L. 26 =22 Cr, L. J. 658, 3 L. L. J, 581. 
n. If the grievous hurt is caused by a razor the offence falls under S. 326 as it S'* 
instrument for cutting. 19 P. R. 1902 Cr. 

12- Evidence of medic.al man must invariably be taken. (1834) S. L. J. B. 292. 

13. Dhatura is not essentially lethal, still if it is given in large doses causes d*afh. 

The accused is guilty of murder, otherwise he m.ay only be charged for 
hurt under S. 326. 31 A. 1+8, 30 A. 568. 40 A. 360 (363). 19 P. K. J91/. 

25 LC.351. 

14. Deceased was struck on shoulder and legs with a cutting instrument and ^ 
result of 5h>ck bleeding die! in T2 ha-urs. Accussl was guilty under 

73 I. C.49. 1923 0.97,115 I. C 66. 

5. Exceeding right of private defence. 

I \Vfc*'e a pers.^n esceeds right cf private defence ard inflicts a stab wound he f» l af 
cnd« S. 326. 1912 W. N. 67. ^ 

Th** Court views w.tb IcaiencT thecffe.nce of one who has exce^d'-d hts 
deferce. IS2 P. U U. 1914. 
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6. Nose cutting. 

1. Kose cutting is a serious ofTencs deserving maximum penalty. The Court enhanced 
the sentence of imprisonment for 2 years into one for 4 years including solitary con- 
finement for three months. 20 P. R. 1915 Cr. = 31 I. C. 3S2. 

2. The case of nose cutting should be committed to the Court of Sessions. The sentence 
awarded was for a term of eight years. 16 B. 5S0. 

3. The amount of punishment for cutting off a wife’s nose for intriguing with another 
man depends on the time of the commission of the grievous hurt, whether at the 
instant, or long after the hnsbaod found himself dishonoured. 4 \V. R. 17. 

7. Poison — Death by. Sec Poison. 

1. Dhatura IS not esssati.ally lethal, still if given in large doses, causes death. The 

accused is guilty of murder, otherwise be may be charged for grievous hurt, under 
S. 326. 31 US, 30 V. 56S. 40 A. 360 (353), 19 P. R. 1919, 25 I. C.351. ’ 

2. Administration of poison may amount to murder although the priraaty intention of 
the accused was not to cause death. 31 A. 14S. Cofit. 30 A. 56S. 

3. The offence depends on the nature and quantity of poison. 31 A. 14S. 

8. Procedure. 

Conviction under S. 326 is no bar to trial under S. 302 if the death occurs. 7 P. 
R. 1912 Cr. 

9. Razor. 

1. If the gnevous hurl is caused b\ razor, the offence falls under S. 326. 19 P. 
R. 1902 Cr. 

2. Accused severed one ear and cut off a portion of the other e.ir of his wife on grave 

and sudden provocation. Held, he w.as guilty under S. 335 and should be sentence* 
ed to tao sears' rigorous ’mpn«onment and a fine ol Rs. 100. 1932 L. 194 = 136 

I. C. 734=33 Cr. L. J. 36$. 

10. Sentence. 

1. Husband tied his wife by her arms .and legs to a bed-stead and with a pen-knife cut 
off her nose and upper lip on the ground that she confessed having an intrigue with 
another man during his absence. Sentence of two years was enhanced to 8 years 
16 Bom. 580. 

2. Accused in a pettv quarrel stabbed the accused in abdomen tv ith a pen-knife 4” 

long. It was found that the liver of the dere.ased vvas injured which accused could 
not have foreseen. He was awarded 3 vears’ imprisonment under S. 32'>. 22 Cr 

L. J.658=1Q22 I.. 2o, 73 I. C. 695. 

3. Nose rutting is a serious offence deserving maximum penally. 20 P. R. 19)5 Cr.= 

31 I C. 382=16 Cr. L J. 7S2 

4. If grievous hurt is caused by chhavies in excess of right of self-defence the sentence 
should not l>e severe. 182 P. L. H. 1914. 

5. In case of sudden quarrel arising in the heat of passion a lenient sentence should be 
awarded. 1930 L. 311 =30 P L K. 582. 

6. Accused fired at blank ranee while drunV, and caused wounds on the thigh of the 
decM«ed. TJie deceased died of the wound becoming septic after two months. He 
should be given maximum sentence under S. 32t> IVJ^ L. 433= 120 I. C. 183 = 31 
Cr. L. J 44 = 11 L L. J.44. 

GROUNDS OF APPEAL Arpeal-29 

GUARDIAN. Set Kidn.apping~10. 

GUN SHOT WOUND. Sec Xttempt to murder— 4. See Wound — 12. 

H. 

HABEAS CORPUS. Ss 4«l.49!-.\, Cr. I*. C. 

1 . Appeal against the order of — 

1. The order of single High Court Jaiee d'rectiug issue of wnt cf Habeas Cerpe* r? 
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appealable. 50 B. 616=1926 B. 332*27 Cr. L. J. 721. 

2. When a petitioner obtain*? ft rule c.ilUng upon Hie other side to show cause why a 
child should not be delivered to her and the rule is dischargedi the order discharg- 
ing the rule is a judgment within the meaning of clause 15 of the Letters Patent, 
and is therefore appealable. 14 B. 555. 

2. Applicability and Scope. 

1. S. 491 does not apply to a case where there has been a conviction and sentence. 
44 C. 723. 

2. Where the person wanted, is in the custody of Native State, power to issue direc- 
tions under S. 491 (1) cannot be exercised.’ 1929 \. 347 = 30 Cr. L. j. 1083=1929 
A. L. J. 520=119 I. C. 527. 

3. The power under S. 491 cannot be eserciced in a case where there is dispute merely 
as to who should he guardian of a particular minor. 52 A. 491, 

4. High Court cannot award costs in an application under S. 491. 193 M. 102= 
55 M. 1049. 

5. It is not reasonable to apply' under S. 491 where the bail application is pending in 
the Sessions Court. 1929 L. 522, 114 1. C. 444 = 30 Cr.’L. J. 301. 

6. Application under S. 491 to produce a lunatic wrongfully confined is nii''concciTed. 
S. 33 Lunacy Act, is appropriate. 1936 S. 156. 

3. Exercise of power under S. 491. 

1. The power under S. 491 (I) (6) is to be e.xercised in matters of urgency, where, for 
instance the father is suddenly deprived of the custody of bi^ sons and there « 
danger to the life of the sons in the tr.ansferr*d custody. It is a remedy for n 
person deprived of hts liberty. 52 A. 491 =• 1930 A. 250=31 Cr. L. J. 719. 

2. Habeas Corpus proceedings are proceedings calling upon a person to demonstrate 
his authority to hold another in custody. If his authority is legitimate Court 
cannot interfere. 1926 S. 126=91 I. C. 69=27 Cr. L. J. 37= 20 S. L. R. 128. 

3. Decision regarding status, e. g., validity of marriage cannot be given in proceedings 

under S. 491. 1934 L. 647. 

4. Extradition — Illegal Arrest under — 

1. High Court can interfere under S. 491 and set at liberty persons arrested^ under 
illegal extradition warrant. Temporary release on bail pending further mqmrj 
does not oust the jurisdiction. 1934 A. 148=35 Cr. L. J. 1296. 

2. If a person is detained under S. 10, Extradition Act, for over two months and 
extension is not obtained from the Local Government High Court can interfere. 
1935 P. 419. 

5. Fresh or second application. 

1. Each Judge of the Supreme Court of Nigeria has jurisdiction to entertam 

tion for a writ of Habeas Corpus in term, time or in vacation, and he is bound to 

and determine such an application on merits, notwithstanding 

Judge of the same Court has already refused a similar application. 1928 P. v* 

= 113 1. C. 273 = 26 A. L. J. 1169 = 30 Cr. L.J. 113. 

2. When an application under S. 491 is dismissed, a second application to the same 
effect and object is no: maintainable. Common law rule relating to 

writ of Habeas Corpus is not applicable. 1934 A. 22=56 A. 271, (1928) A. C. 

= 139 L. T. 527 Ref. 


6, Legality of detention. 

1. A was arrested and remanded to Police custody on suspicion of being . 

with offence under S. 302 read with S. 120-B. The order of Magistrate wi^ 
clear but there were circumstances to show that be was convicted p' , o 
conspiracy. Held, that the custody is not illegal. 1930 L. 915— 3I r. 
780=129 I. C. 481. 

2. The question whether or not a particular person is legally ‘**^^',°*‘* 

Bengal Criminal Law Amendment Act, has to be dealt with under 


Habeas Corf^us — (co«<rf.) 

Procedure Code. 54 C. 727=1927 C. 496=102 I. C. 647. 

3. The sentences passed under Martial Law are legal. 55 B. "63=s 1931 B. 57. 

7. Minors and their custody. 

1. The High Court before passing an order in respect of a minor child, ought to take 
into consideration the interest and welfare of the child. 12 Bom. L. R. 891 = 11 
Cr. L. J. 687, 48 M. 299. 

2 The Court will not ordinarily force a child to remain m custody to which the child 
objects. 33 M. 288, 48 M. 299. 

3. Where the father has delegated the guardianship of his children to another person, 
the question whether the father is entitled to resume the guardianship depends on 
the children’s interests and welfare. 38 M. 807 (P. C.) 

4. Where the mother had for eight years neglected her child who had been educated 
at a Mission school, the High Court refused her application for custody of the girl 
aped 15 years, on the ground, that if granted, it would be detrimental to the welfare 
of the child. 16 B. 307. 

5 Powers of Habeas Corpus may be exercised for restoration of child to its natural 
guardian. 1926 R. 76 = 95 I. C. 65=27 Cr. L. J. 737. 

6. Minor applicant’s nephew went to visit bis sister. There was no suggestion as* to 
the sister or her husband not being proper i>ersons. Held, there was no improper 
detention and the order under S. 491 should not be passed. 1927 R. 329=104 I. C. 
705 = 28 Cr. L. J. 865 = 6 Bur. L. J. 111. 

7. Father, a motor driver, applied for a writ of Habeas Corpus for custody of his son 

aged 7. There was no body in the house to look after such a child. The Court 
must look to the child’s interest and should not interfere. The proper course is 
under Guardian and Wards Act, S. 25. 1929 M. 33=126 I. C. 111=31 Cr. 

L. I. 985. 

8. If mother in charge of a minor child, is likely to be converted to Christianity no writ 
would be issued, but proceeding can be had under Guardian and Wards Act. 1928 

M. 1087=112 I. C. 472=29 Cr. L. J 1048. 

9. A person keeping a minor married girl with her consent in spite of another 
legally entitled to her custody is guilty of illegal detention. 53 M. 72 
16 C. 487. 

10. A divorced Mohammedan lady applied under S. 491 Cr. P. C. for custody of her 
minor child Held, that High Court should not entertain and the applicant should 
move District Judge under Guardian and Wards .\ct. 1935 A. 55= 154 I, C 638= 
36 Cr, L. J 054. 

8. Power to issue. 

1. The power to issue a writ of Habeas Corpus is not taken away by the introduction of 

Martial Law. 45 M. 14=23 Cr. L. J. 490. 

2. High Court can grant the writ in the NofusstL 45 M. 922=23 Cr. L. J. 614. 

3. High Court on its criminal appellate side is invested with jurisdiction to deal with 
an application under S 491, Cr. P. C. 52 C. 319= 1925 C. 278. 

4. High Court is not deprived of its lurisdiction to issue writ of Habeas Corous hv S 

491-A. 50 B. 616 = 1926 B. 332=27 Cr. L,J, 721. . > o. 

5. The remedy under S. 491, Cr. P. C., is open to the husband who prays for an order 

directing to hand over his minor wife to him, though he can as well have recourse 
to the provisions of Guardian and Wards Act, 53 M. 72. 

6. High Court can interfere under S. 491, even where the proceedings were taken by 

District or Chief Presidency Magistrate under S. 7. Extradition Act. J3 B 149’ 
42 C. 793 held too widely stated. 7 B. L. R. 463. 41 C. 400, 1922 P. 442 Rel. on. ’ 

7. It is wrong that High Court should under S. 491 retry for itself a question which has 
already been determined by the same Court in the ordinary original iurisdirtion 

56 C. 32= 1928 C. 367=32 C.W.N. 889. junsaicuon. 



65(5 


{{au^ing — iconid.) 

4. Causes of death in — . 

1. Simple blocking of the {iir-jas^ges (asphyxia pure and simple). Taylors yitd.hu 
1928, VoU /, P. 684. 

2. Congestion of venous blood in the brain (pressure on jugular veins). Ib'ul, P. 6Sl 

3. Lack of arterial blood to the brain (pressure on carotids). Ibid, P. 684. 

4. Synope from the pressure on the vagus nerves. Ibid, P. 684. 

5. Injury to the spinal column and the cord. Ibid, P. 684. 

6. Combinations of any of the above. Ibid. P. 684. See Lyons liJed. Jur., 1935, P. 291. 

5. Was body hung before or after death. 

1. Among the external appearances, it is chiefly to the mark produced by the cord 
the neck that medical jnnsts have looked for the determination of the questioi. 
Taylor’s Med. Jur., 1928, VoL 1, P. 692-693. 

2. The circumstance that an ecchymosed mark may be produced by suspending a r«wt- 
ly dead body bears out the statement of MerzdorfT — that it would be in the 

, degree diflicult, if not utterly impossible to determine medically from an insjwchon 

whether a man had been hanged while living, or whether he had been first suffor^t- 
ed and his body suspended immediately after death. Ibid., P. 693 
3 Sometimes, besides ecchymoses, there are abrasions of the skin in the course of ti"* 
cord, and these are known to have been produced during life by the effusion of p’'™ 
which accompanies them. Ibid, P. 693. 

4. The depression made by the ligature may be hard and brown, although it 
usually acquire this colour until some hours have elapsed after death, ibid, P.vJi‘ 

5. There is no certain and constant sign by which the hanging of a living person w” ^ 
determined from an inspection of the dead body. /6»rf, P. 694. 

6. All the external marks may be simulated in a dead body, and the intern.il arr**"*' 
nnces do not always furnish charactertistic evidence. Ibid, P. C9 1. 

7. A hR.iture mark on the neck does not necessarily indicate suspension of the 
but when due to suspension of the body, it is usually high ur^n the ncck» 
and non-continuous, or if situated lower on the neck it is continuous. Lyon s • 
Jur., 1935, P. 299. 

6. Was it accident, suicide or homicide 
A. Marks of lii^ature and injttries 

1. Suicides more frequently take the material that is most access!b!e~"brace?, 

chiefs, etc,, or there mav be evidence to show where the material came ir 
how it reached Its destination. Taylor s Med. Jur,, 1928, Vol. I,P.C'98. 

2. In hanging, the mark of the cord is ge.aerally oblique, being higher at the 

of the neck, in consequence of the loop formed hv it yielding more m fhis 

than in front. Hut it is an error to suppose that this want of oMiquiti 
impression can atTard any evidence in favour of the act haring been homicidi . 
n /roe 
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8. In cases of death from hanging, the presumption is always in favour of suicide, even 
if the body is found partly suspended. Lyon’s Med.Jur. 1935, P. 300. 

9, A person who is weak, insensible or even asleep may be murdered by a single 
individual by hanging. Ibid. P, JO/. 

B. Circumstafilial evidence — 

1. We should observe whether the doors and windows of the apartments are secured on 
the inside or on the outside ; whether the dress of the deceased is at all tom or 
discomposed, or the hair dishevelled ; whether the attitude of the body is such as to 
show interference after death ; whetW there are marks of blood about the body, on 
the ligature, or m the room ; whether the hands are bloody, or present marks of 
wounding or struggling ; whether the rope or ligature corresponds to the impression 
seen around the neck ; and lastly, w'hether the cord is of sufficient strength to 
support the weight of the deceased. Taylor s Med Jur. 1928, Vol, /, P, 705. 

2. The strongest evidence of homicide is often found in the attitude and the state of 

the dress of the dead body. Ibid, P. 705. 

3. When there are indications of violent struggling, the dress may be found disordered, 
unless it has been smoothed or arranged bv the murderer after the death of the deceas- 
ed. Ibid, P. 70/7. 

4. In this connection sight must not be lost of the peculiar tricks of lunatics, who will 
occasionally throw a room into great disorder before committing suicide, and, more- 
over as they may have made an attampt (previous to hanging) by cutting, blood 
may be scattered about the room. Ibtd, P. 706. 

5. The presence of marks of self inflicted mechanical violence tends to strengthen the 
presumption of suicidal hanging. Lyon's Med. .fur. 1935, P. 302. 

6. Two cord marks on the neck, one having the characters of a strangulation, and the 
other tho’e of a hanging mark, may be found in a case of hanging, if the cord has 
been passed twice round the neck. Ibid, P. 302. 

HARBOURING AN OFFENDI^R. Ss. 216. 216-A., 216-B. and S. 212, Penal Code. 

1. Essentials and Evidence. 

1. To warrant conviction under S. 216 it must be shown that the warrant to arrest was 
a legal one and the harbouring was with the intention of preventing him from being 
apprehended. 52 B. 151 = 1928 B. 184= 29 Cr. L J. 317. 

2. It is not essential under S. 216 that the person harl^ured should be found guilty. 
It is sufficient to show that an offence was alleged against him. 52 M. 73 = 1928 M. 
114 = 1928 M. W. N. 588 = 30 Cr. L. J. 183«=113 I. C. 545. 

3. Accused must know that the person harboured is a proclaimed offender. 84 I. C. 
1055=6 L. L. J. 478=26 Cr. L. J. 415 = 1925 L. 103. 

4. Assisting evasion of apprehension is harbouring. It is immaterial whether the 
evasion lasts six hours or six years. 1923 L. 223 = 24 Cr. L. J. 659, 72 I. C. 949, 
23 I. C. 701. 

5. A person charged for harbouring offender did not know that he was proclaimed 
offender till Police Officer informed him. But after this information he gave false 
information in order to assist evading apprehension and eventually the offender was 
found in his house. Held, he is guilty. 1930 L. 99(2)= 11 L. L. J. 377 = 31 Cr. 
L. J. 772 = 125 I. C. 178, 1926 L. 206=7 L. 30. 

6. The knowledge of the harbourer cannot be presumed from a mere publication of the 
name of the offender in the Criminal Intelligence Gazette, nor it can be inferred 
from the offender adopting false name and harbourer misdescribing him as his rela- 
tion. 23 I. C. 201 = 15 Cr. L. J. 349. 

2. Harbour, meaning of — . S. 216 — 216-B. I. P. C, 

1. The word harbour should be construed liberally. A person harbouring another m a 
house is guilty although the house belongs to a different person. 16 I. C. 509= 13 
Cr. L. J. 701 = 14 Bom. L. R. 583. 

2. " Assisting a person in any way ’’ is not limited to methods BJusden Gensur with 
supplying other necessary things. 40 J. C. 731=21 C. W. N. 1062=18 Cr. IL. J. 
731. S<!ff25A. 264. 


Harbouring an Offend&\ — {conoid^ 


3. Giving’ false information to Police about proclaimed offender or warning him of 
approach of Police m order to enable him to escape is an offence. 7 L. 30=1925 
L. 206=94 I. C. 131, 72 I. C. 949, 21 C. W. N. 1062. 

4. On the appearance of the Police to apprehend accused’s brother, he gave a sign t!> 
him by which he took warning and escaped. Held, that the accused is guilty. 1925 

O. 423 = 89 I. C. 152, 26 Cr. L. J. 1288 = 25 A. 261 Diss. 

5. Lending a pony to a dacoit merely to facilitate the removing of loot is not an offence 
under S. 216-B. 1524 A. 676=83 L C. 711=26 Cr. L J. 151. 

6. Rlere giving of meal to proclaimed offenders is not an offence under S. 216. 1925 L 
289=84 I. C. 1050 = 26 Cr. L. J. 410. Sen 1935 R. 294, 25 A. 261. 

7. “Harbours” means shelters, protects or offers asylum to the offender. 1923 L 
223 = 73 I. C. 691 = 24 Cr. L. J. 659, 1935 R. 294 = 158 I. C. 500. 

8. Harbour ’ includes the supplying a person with shelter, food, drink, money, clothes, 
arms, ammunitions or means of conveyance or assisting a person in any way to 
evade apprehension. Mere knowledge of the whereabouts of an offender does cot 
amount to harbouring him. 1935 C. 550=157 I. C. 1030, 1935 R. 294=158 1. C. 
500, 73 I. C. 691, 21 C. W. N. 1062. 

9. Where the father who was asked to produce his son who was charged with aa 
offence and was absconding, produced him when the Police demanded him, he wasnot 
guilty under S. 216-B merely from this fact. 1935 C. 550=157 I. C. 1030. 

10. Where the accused men actually tried to mislead the Police by telling lies as to the 
whereabouts of an offender. They w'ere found by Court, not to have harboured bun- 
as A. 261. 

11. The word “harbour” must be liberally construed, so that an occasional ^*sitor ^ 
escaped convict might be convicted of this offence. 14 Bom- L. R. 583s=16 1 

3. Harbouring dacoit or Robber. S. 216'A., I. P. C. 

1. Harbouring dacoits in general does not fall under S. 2I6-A. The 

penal to harbour persons who intend to commit a particular dacoily. 1925 »• 

87 I. C. 916 = 26 Cr. L. J. 1028*19$. L. R. 111. ^ 

2. For harbouring dacoits S. 2I6*A, Penal Code, is applicable and not S. 110. Cf. 

‘ 51 A. 459 = 1928 A. 682=116 I. C. 804=30 Cr. L. J. 694. 

3. The offender must know or have reason to believe the person harboured ^ 
robber and his intention must be to facilitate or screen. 3895 B. U. C, 775. 


4. Harbouring escaped offender. S. 216, I. P. C. 

1. The essence of criminality lies in the intention’ to prevent the L 223 

offender. Merely harbouring a dacoit with the knowledge is no oflence. 

= 73 1. C. 691. 24 Cr. L. J. 485, 23 1. C. 701. 

2. Harbouring a person for whose arrest an order is passed to 

already passed is an offence under S. 216. 11 C. L.. J. 109 — 11 Cr. L. J. 

5. Persons hired for unlawful assembly. See Unlawful Assembly“'7. 

6. Sentence. 

Although the acquittal of the person harboured cannot affect the 

it may be taken into consideration in awarding sentence. 52 M« 7J. 


HARMING REPUTATION. See Defamation— 18. 
HARRASMENT OF ACCUSED. See Transfer (Grounds).- 
HASTY TRIAL. See Transfer (Grounds)— 44. 


:jb!' 


An acccsed should not be tried in a hasty manner withont 
adjournment to enable him to prodace the whole evidence in suppo 
113 P. L. R. 1914=18 P. W. R. 1914 Cr. 

A trial tva. hrld OT Santlay and was finished the same afccsed d'i 

vet htghlv irregular and the conyiction should be = 14 Cr I- J- 

net ast Ver adjeomment. 31 I. C. 332-17 Bern. £,. R. 918= 10 t-r- 
1939 N. 255-124 I. C. 619=31 Cr. I-J. 705. 
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Het^dings of sections 

HEADINGS OF SECTIONS. See Interpretation of statute — 8. 

HEARING COUNSEL Sec Arguments— 2. 

HEARSAY EVIDENCE. See Dying Declaration. 

1. In India, It IS most dangerous to accept vague statements of hearsay information. 
Often it so happens that what a man hears, he believes that he saw it himself. 
192i O. 187 = 74 I. C. 535 = 24 Cr. L. J. 791. 

2. It is admissible evidence for a living witness to state the opinion on the existence of 
a family custom and to state as the grounds of that opinion, information derived 
from deceased persons. But it must be the expression of independent opinion Kised 
on hearsay and not mere repetition of hearsay. 23 A. 37 (51). 

3. Under the Evidence Act hearsay evidence is inadmissible to prove a f.act which is 
deposed to on hearsay, but does not necessarily preclude evidence as to a statement 
having been made upon nhich certain action was t.alcen or certain results followed. 
1926 M. 1003 = 97 I C. 785 = 24 M. L W, 227. 

4. Hearsay evidence amounting to evidence of general repute is admissible in proceed* 

ings under Chapter \’11I of Cr. P. C. (security cases). 6 Bom. L. R. 34, 6 B. 34, 
2 P. W. R. 1909 Cr 

5. Hearsay is alwajs .admissible as substantive evidence whether that evidence be 
elicited in examination or cross exammaticn. But hearsay may be admissible in 
cro’s-examination m so far as it touches the question of the credibility of the witnes*^ 
examined. 16 C. 210. 

6. Former statements of a person giving the da*c of his own birth ate admissible under 
the combined operation of Ss 21 (H. 32 (7) and 13 fob lirndence Act, but they do 
not possess anv probative force l>ccau«e the s.urce of his information l>eing only 
hearsay. 213 P. L. H. 1910=/ I C 505. 

7. The moment a witness commences giving hearsay or other inadmissible evidence, he 
should be at once stopped It is not safe to rely on a subsequent exhort.ation to the 
Jury to reject liearsaa evidence and to decide on legal evidence alone 7\V R. 
Cr 25. 

8. The evidence of a rvitne*s that complainant identified the articles which were rs» 
cov'cred IS inadmissible as he.ars.av. 1024 L. 727 = 25 Cr. L. J. 1347 = 82 I. C. 707. 

9. Deceased made a statement prior to licr death as to the motive of the accused. HelJ, 
It cannot he proved hv liearsav evidence, hv the teslimonv nf a witness v.ho heard 
her make the statement. 54 M ^31 - 1931 M. 6‘'9 - 33 Cr. L. J 51. 

10. When the evidence nf witness ishearsav. it is not relevant and should disregard* 
ed. 2 C. W N l‘J3 

11. When hrarsav evidence is iniproperh admitteil, the question for the appellate Court 

IS whether rej<*cting tliat evidence, enough remains to support the finding. 6 U I, 

K. 495. 

12. A deposition roniaming hears.aa evidence cannot be transferred under S. 224, Cr P. 
C. 3 P. :S1«-19:5 P. 51 = 2'jCr. J 270 

1 

1 


1 
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jlpcl.innc him ho^lilr, the qticstton nnd answer arc both inadmissible and cannot be 
i.aVen into tnn<idcr.\lion. 1 P. 75S®»71 I. C. 1 17. 53 C. 372’= 1926 C. 139 = 27 Cr. 
L. J. 2^^G=92 1. C. 4<2. 

4. A hostile witness is one who from the manner in winch he circs evidence shows 
that he is not desirous of tellvnc the truth, to the Court. 31 Cr. L, J. 1207=1930 
C. 276 = 31 Cr. L. J. 1207=57 C. 1266,49 C.93, 13 C. 53. 

5. Where a prosecution witness is cross-tx.aminecl liy the prosecution ns hostile, his 
evidence should be rejected .nltosclher. 56 C 145,53 C. 372, 71 I. C. 657, 1930 
C. 276=57 C. 1265.47 C. 1043. 1923 C. 463, CoM/rrt 36 C. W. N. 356, 106 I. C. 
100=1927 Pom. 501, 9 P. 474, 1923 C. 463=71 I. C. 657. 

b. If a witness unexpectedly turns hostile in cross-examination and the defence has 
dinted new matter from a prosecution witness, the Court may under S. 154 permit 
the prosecution to test the witnesses' veracity on this point by cross-examining him 
in turn. 42 C. 95/. 

7. If a witness IS called by the prosecution and then cross-examined as hostile, his 
evidence should not on that account !»e left out of account. It should go along 
with other evidence to the jurv to decide the truth. 36 C. W. N. 356= 1932 C 
523, 1930 P. 247 = 124 I. C. 836=31 Cr. L.J. 721=9 P.474. 

8. The fact that the statement of the witness dilTered from the statement recorded by 
the Sub-Inspector shortly after the occurrence, IS not a suOicient reason to cross- 
examine him as hostile. 1923 C. 463= ?4 Cr. L. J. 193, 1930 C. 276. 

9. If the defence is compelled to call a prosecution witness as defence witness, the 
defence has the right to cross-examine him 28 C. 594 

10 The mere fact that at a Session trial a witness tells a different story from that told 
by him before the Magistrate does not necessarily make him hostile. The proper 
inference in such a case is that he is neither hostile to this side nor that, but that 
the witness is such that he should not be believed unless supported by other evi- 
dence. 13 C. 53. 2 C. 612 (644). 61 C. 399= 1934 C. 636. 

11. Pefore contradicting a witness by a previous statement, It must be shown to have 
been made voluntarily. 193+ C. 636=61 C. 399. 

12. A Witness W’ho has resiled from some portion of his statement and who has been 
allowed to be cross-examined by prosecution, may be believed partly. 1935 B 3fi 
= 154 1. C. 600«36Cr L. J. 532. 

13. Cross-examination of hostile witness is in the discretion of Court. Permission should 
be freely given. 1933 P. 488 = 34 Cr. L. J. 892. 

14. Simply because a witness is declared hostile his evidence cannot be considered 
worthless. 1933 P. 517= 146 I. C. 993, 1931 C. 401 =58 C. 1404 Rel. on. 

15. The definition that a hostile witness is one who is not desirous of telling the truth 
IS dead and buried. 1933 P. 517, 58 C. 1404. 

16. If prosecution apprehends that a witness will not adhere to the statement already 
made, it cannot directly ask him if he made any statement. It can be asked in 
cross-examination only when be is declared hostile. 1 P. 758 = 1923 P. 62, 20 A. 155. 

17. That the testimony of a witness is adverse to party calling him is sufficient to obtain 
leave to cross examine him. Value of his testimony should be judged from cross- 
examination. 1933 P. 517 — 146 I. C. 993, but see 1934 A. 226, 6 C. W. N. 513 
Rel. on. 

18. Either side can rely upon the evidence of hostile witness, but the evidence must be 
considered as a whole. 1933 P. 517=146 I. C. 993. 

19. The fact that witnesse's answer IS in direct conflict w’ith evidence of other prosecu- 

tion witnesses is no reason for declaring him hostile. 1936 M. 516. 

20. It must be shown that statement made m favour of defence is due to enmity to the 
prosecution. 44 I. C. 33 = 19 Cr. L. J. 241. 

21. Police diary can be referred to by prosecotioo to see whether a witness has turned 
hostile. 1918 P. 459. 



House Breaking to commit Offence. 

HOUSE BREAKING TO COMMIT OFFENCE. Ss. 457-458. Sec Lmhing house 

trespass. 

1. After making preparation for hurt. S. 458, L P. C. 

S. 458 applies only to the house breaker who actually has hiraseU made preparation for 
causing hurt to any person and not to his companions who have not themsejyes 
made such preparation. 4 L. 399~ 1923 L. 509—25 Cr. L. J. 398. 

2. Attempt. 

1. Where the accused with intent to commit house breaking, tried to enter a 'shop, but 
were captured as soon as they opened the door, were guilty of an attempt to comtpit 
house breaking. 1925 C. 56=10^ I. C. 340 - 29 Cr. L. J. 4. 

2. In a case of conviction of attempting to commit bouse breaking by night with intent 
to commit theft, a sentence of whipping is iUegal. 3 B. H. C. R. 37 Cr. 

3. Accused reached the roof of a house and began to go down the ladder when he 
retraced his footsteps and jumped down from the back o! roof. Held, he was guilty 
of attempt to commit oRence of house breaking. 1933 L. 433 (l). 

3. Charge. 

I, Where the accused was convicted of house breaking by night and of house trespass 
m respect of the same acts. Held^ that the second head of the charge a'as 
superfluous. (1886) Cr. R. No. 50 of 1886- Unrep. Cr. C. 302, 

Z A charge of house tresp.ass with intent to commit adultery can be entertained 
without a complaint by the husband or person h.ivlng the care of the woman. 2 
P. R. 1877 Cr. 

3. Persons charged with o/Tence under S. 457 or S. 460 cannot be jointly tried with 
person accused of receiring stolen property. 1936 A. 337 =» 163 I. C. 253. 

4. Charge should specify the intention of accused. 22 C. 391. 

5. Conviction under 6. 457 is bad if the intention found is diRercnt from that set in the 
rhargf. 1922 P. 5, 13 Cr. L. J. 224. 24 Cr. L. I 119, 23 A. 82. 

4. Essentials nnd Evidence. 

1. Criminal intention c.in be inferred from c rcumstanccs of the case and it is from 

those circumstances that the Court must find whether the intention to coin- 
mil some mch ofTence as is coniemphted by S. 457 is made out or not. H 
r. K. 1SS3 Cr. 

2. Where the door of the shop was broken open, the conviction should have been for 
house breaking by night. (1865) 4 W. K. 19 Cr. 

3. Where the accused pointed a tank from wliich stolen property is recorered. But 
the lank nas accessible lo pubhc in geneml and Tr.is nor the property 

sole control of the accused, it is not sufficient for conviction, 1929 M. fl4o®=5 
M. U J. 548‘=1929 M. W. N'. 765, 17 A. 576. I V. U. 1917 Cr. 

4. Accuset! 'AW5 S'^n carD’ing .iK-iy some bundles on the night of bnrgkyy. He pro- 
duced certain clothes, which the owner of the shop broken into, identifiea as belong 
mg ta him. The cJ:3lhes »ere inrapible of identific.ation and were such as an 
n-erchant might stock. Held, that unlers it was proved that the bundles c n 
tair.fii the cloth fro.-n the shop or the property produced is stolen 

had. W2S 1. 405-92 1. C. 3S7“26 P. L. R. 5<^3^7 L. L. }. 
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7. A, with a view to support a fraudulent claim of title to a house, broke into it at 
night during the temporarj’ absence of the ow'ner, assaulted the servants and took 
forcible possession of the house, he was guilty under S. 457. 35 M. 186. See 
41 M. 156. 

8. Accused entering the complainant’s house to commit adultery with a woman whom 
he knows to be the wife of the complainant, he was guilty under S. 457. It was 
necessary that the complainant should bring a specific charge of adultery. 23 A. 82. 

9. It is the duty of Court trying a case under S. 457 to satisfy itself that when accused 
committed trespass to commit adultery, he had not the consent or connivance of 
husband.^ 1925 C. 160 = 82 I. C. 50=25 Cr. L. J. 1186. 

10. Evidence against the accused was that he went in company of S who stole lemonade 
bottles and that he had no business at that time m the street and that he along with 
S. asked to be pardoned. Held, there was a strong suspicion though not for con* 
viction. 12 L. L. J. 321. 

11. Entry upon the roof of a house is criminal trespass but not bouse trespass or house 
breaking. 9 P. R. 1887 Cr. 

12. Opinion of the investigating officer as to whether the hole in wall was made from 
outside or inside, is not legal evidence. 1935 A. 981. 

13. Going on the roof of house is not entering building. 1933 L. 433 (1). 

14. Mere intention to commit theft is sufficient. Theft need not be actually committed 
to bring the case under S. 457. 1936 A. 337= 163 I. C. 253. 

5. Grievous hurt at the time of—. S. 459, I. P. C. 

1. S. 459 does not apply when the principal act done by the accused is a mere attempt 
to commit lurking hcuse trespass or house breaking. 8 A. 649. 

2. The offence of house breaking is complete when entiy’ into the house is effected and 
any grievous hurt subsequently caused by the persons breaking into a house cannot 
be said to be grievous hurt caused whilst they were committing the house breaking. 
49 A. 864 = 1927 A. 536=102 I. C. 490=28 Cr. L. J. 554, 8 A. 649. 

3. When a party of men armed with lathts go and commit burglary and actually use 
lathis in trying to escape, the provisions of S. 459 are applicable. 117 I. C. 802= 
3b Cr. L J. 838=11 L. L. }. 230=30 P. L R. 125. 

4. .Accused while making a hole were disturbed by a watchman. In order to escape 
one fired a pistol and the other two used lathis. Held, they were guilty under Ss. 
452—511. 17 P. R. 1876 Cr , 2 P. R. 1882 Cr. 

5. S. 459 IS applicable not only to a particular burglar who is shown to have caused 
grievous hurt but to all who have taken part in the burglary. 11 L. L. J. 230 = 
U7 I. C. 802=30 Cr. L. J. 838. 

6. Where accused commits lurking house trespass and grievous hurt m a court- 
yard and it IS not proved that court-yard is a part of the house, conviction under 
S. 457 and not S. 459 can lie. 1934 C. 557. 

6. Joint liability of burglars for death caused S. 460, I. P C. 

1. Accused and another attempted to break into a house to commit theft and when 
interrupted, one of them killed an inmate. There was no evidence to show which 
of them caused the death. Held, that the accused could not be punished for trans- 
portation for life under S. 460, as bouse breaking was attempted only. 16 P. R. 
1874 Cr., 12 P. R. 1880 Cr., 12 P R. 1891 Cr 

2. S. 460 cannot be extended to include acts done prior or subsequent to the actual 
offence of house breaking. 2 P. R. 1882 Cr. 

3. Accused left the house on alarm being raised, but in the courtyard stabbed R. who 
tried to seize them and injuring him so that he died later. They were pursued and 
captured. Held, that S. 460 did not apply as stabbing was done after the house 
breaking was complete, and therefore they were guilty under Ss. 457, 458, and 326, 
Penal Code. 27 P. R. 1916 Cr-=18 Cr. L. J. 350. 

4. A man who in the commission of lurking house trespass by night voluntarily 
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him was guilty under S. 460 and not under Ss. 457—324. (1865) 2 W. If. 52 Cr. 

5. Four accused broke into a house, and on alarm being raised, they ran aw.ry when a 
neighbour caught hdd of an .accused. His companions inflicted injuries on’ him who 
died on the spot. Held that S. 450 did not apply, as house breaking was complete 
before the injuries. 2 L. 342=23 Cr. L. J, 164. 

6. Number of persons entered a house at mght to abduct a woman and mortally 
wounded the inmates. They are guilty under S. 460 and not under S 302—34 or 
304—1. 1936 L. 911. 


7. Presumption from possession of stolen property. 

1. The presumption of guilt arising under S. 1 14, Evidence Act, from the possession of 
stolen property does not extend to the offence of house breaking under S 457 
9 Mys. L. J. 25. 


2. Stolen property was found in a house occupied by two brothers. They offered no 
explanation. Held, they are guilty under S. 457 when they were seen together 
with another charged with the same offence on evening previous to offence. 1936 
A. 386=162 I. C. 964. 


8. Procedure. 


1. Accused was convicted of house breaking by night to commit mischief and 
assault and also under Ss. 426, 352 separately. Held, that the sentences were 
legal. 12 M. 36. 

2. An .accused person convicted of house breaking- folIo\%'e<l by theft, is liable under S. 
457 only. 5 P. 464, 2 P. L. T. 125. Sec 2 B. L. T. 19. 

3. It is not necessary to specify any particular offence under S, 457, 16 C. VV. 
N. 696. 

9. Scaling a wall. 

Scaling a wall to effect entrance into a house is house breaking. (1865) 2 \V. R. 65 Cr., 
1934 A. 833. 

10. Sentence. 

1. Separate sentences cannot be passed under under Ss. 457 and 380 for house break- 
ing immediately followed by theft. 5 P.464, 1930 P. 385 = 123 I. C. 393 = 31 
Cr. L. J. 492. 

2. S. 562, Cr. F. C.. does not apply to an offence under S. 457. 103 I. C. 839=28 
Cr. L. 759 = 1927 \l. 254 = 6 Bur. L. J. 83. 

3. When a Police man whose duty it was to protect the lives and property of the 
subject was convicted under S. 457. a sentence of 5 years rigorous imprisonment 
was not excessive. 1930 L. 667=31 Cr. L. J. 877. 

.4. Burglary is a serious crime and whenever detected, the accused should be given 
deterrent sentence. 1932 L>. 258=33 P. B. R. 215 = 137 I. C. 716=33 Cr. 

L. J. 500. 

5. For attempting to commit house breaking by night with intent to commit theft, a 
sentence of whipping is illegal. 3 Bom. H, C. R. 36. 

6. Release after admonition of the accused is illegal in case of house breaking. 1935 

M. 157=154 I. C, 879. 

11. To commit adultery. See House trespass. — 14. 

12. Unchained door. 

In case of entrj’ into the house by merely pushing in shutters of doors 

chained or locked, conviction under S. 457 cannot stand, as it is not house rea 
23 Cr. L. J. 278 = 1922 N. 26=66 I. C. 42Z 
13 What is house breaking. S. 445, I. P. C. 

1. BiKiking open of a rattle shed in which agricnitural implements are kept amounts 

to house breaking. 18 Cr. L. J. 469. 

2. Entir into a house by scaling a wall is house breaking. (1865) 2 • R* 
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3. Entering a house by merely pushing in shutters o{ door which was not chained or 
locked, does not come under S, 445, cl. 6, and is not house breaking. 1922 N. 26— 
66 I. C. 422=23 Cr. L. J. 278. 

4. Entering into a house and effecting departure with a vessel under his arm, amounts 
to house breaking (1892) 1 Weir 530. 

5. Mere putting of a hand into a hole in the wall without putting it through the hole 
is not an entry into the house. 4 L. 399=25 Cr. L. J. 393 = 1923 L. 509. 

6. A, being an inmate of his uncle’s house, broke open his chest and took property from 
it. Held, he was not guilty nnder S. 457 but under S. 379. 6 N. W. P. H. 
C. R..^01. 

HOUSE TRESPASS. Ss. 448, 451, 452 and 456, 1. P. C. See Criminal trespass. 

1. Abetment. 

1. If a son is prohibited from carrying away things to his mistress, she is not guilty of 
abetment, when he carries away things from the house. 11 P. R. 1869. 

2. A wife, committing adultery with a stranger, is not guilty of abetment of house 
trespass. 5 P. R. 1871 Cr. 

2. After making preparation for assault. S. 452, 1. P. C. 

1. An accused charged under S. 452 cannot be convicted under Arms Act. 4 R, 355. 

2. The collection of lathis and brick bats, by the trespassers, on the property is clear 
evidence of their threatening behaviour and indicates an intention to annoy and 
intimidate. 6 P. 794=1928 P. 124 = 29 Cr. L.J. 99=106 I. C. 691. 

3. Trespass into the sliop of the complainant for assaulting him is net offence under S. 
452, though under S. 448. 76 I. C. 392=25 Cr. L. J. 168. 

3. Attempt. 

1. The removal of a trap-door with the intention of committing house trespass amounts 
to an attempt. (1583) Unrep. Cr. C. 183. 

2. Entry in a verandah coupled with an attempt to push open a door amounts to 
attempt to commit criminal trespass 8 B. L. T. 17. 

4. Bona fide claim. See Criminal trespass— 4. 

1. Where the accused's intention m doing an act complained of was to assert his title 
and gam and hold possession of the premises as against complainant, he was not 
guilty. 47 A. 855 = 26 Cr. L. J. 1273=1925 A. 540. 

2. Entering a house under claim of right is no offence. 81 I. C. 823= 1925 P. 167, 75 
I. C. 353 = 1923 R. 157 = 24 Cr. L. J. 929. 

3. Where coins were unearthed and taken possession of without the consent of the 
landlord, and the landlord’s Manager exacting by force by making house searches 
and took the man who unearthed and coins to Police, is not guilty of theft but 
under S. 448, as he was acting under bona fide claim of right. 1924 P. 665 = 84 I 
C 346 = 26 Cr L.J. 282. 

5. Building. See Building. 

6. Burden of proof — mistaken. 

1. Where accused is found at midnight in the complainant's house uninvited, the 
burden is on him to show that his intention was innocent. 29 A. 46, 37 A 
395, 44 C. 358. 

2. Accused was found in complainant’s room at night. He pleaded that he entered it 
by mistake. There' was no evidence that he entered with the intention of commit- 
ing adultery or any other offence. Held, be was not guilty under S. 448, I. P. C. 
1935 P. 523. 

7. By decree-holder. 

Where the decree holder entered a house, along with the Ci\'il Court Officers, to execute 
a decree obtained against one of the inmates of the bouse, no criminal trespass is 
committed. 1930 C. 720=34 C. W. N. 583. 15 A. L. J. 808. 
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8. By servant. 

Where coins were uneartbefl wiliiout the consent of the landlord and the Manager enter- 
ed and made forcible 'searches of the houses to exact those coins, he was guilty 
under S. 448. 84 I. C. 346=1924 P. 665 = 26 Cr. L.J. 282. 

9. Creditor breaking open compJainant s door. 

An execution creditor breaking open complainant’s door to distrain propertj’ is not guilty 
of trespass. 2 M. 30. 

10. Entry— what is — . 

1. The mere putting of a hand into a hole in the wall without putting it through the 
hole is not an entry in the house under S. 448. 4 L. 399 = 1923' L. 509=25 
Cr. L. J. 398. 

2. By placing his hand through the railing accused technically commits o/Tence under 
S. 457. 1934 A. 833. 

11. Entry in Court. 

The accused entered a Court Room where a case was being conducted. The presiding 
officer asked him to leave the room and on his disobeying pushed him out. Held, 
he was not guilty under S. 448, as no abasire language was used. 81 I. C, 141 = 
25 Cr. L. J. 653 = 1923 R. 145. 

12. Entry in the absence of complainant. Sec Criminal Trespass— 22. 

1 3. Entry on roof. 

Entry on roof is not house trespass but a criminal trespass. 9 P. R. 3877 Cr., 20 A. 
W. N. 151, 9 P. R. 1890 Cr., 1933 L. 433 (1). 

14. Entry to commit adultery or sexual intercourse. S. 456, J. P. C. 

1. A mere entry into a house to have sexual intercourse with a woman living there i'* 
not criminal trespass as consent of the woman will be presumed. But where 
there was no pre-arrangement between the accused and the lady and all the ladier 
in the house were startled, the accused is guilty. 4 P 459=26 Cr. L. J. 954. 4 C. 
L. J. 169, 19 M. 240, 41 M. 156 Dist. 22 C. 391 Ref. 

2. Where a stranger, uninvited effected an entry in the middle of night into the sleeping 
apartment of a respectable lady and when an attempt was made to capture him, 
used great violence, he was guilty under S. 456. 16 C. 657, 22 C. 391, 22 C. 994, 
44 C. 358, 18 P. R. 1905 Cr., 4 P. 459. 

3. Where accused was found at midnight in the complainant's house and the wife 
of the complainant cried out that thief was taking away her hansli, he was guilty. 

29 A. 46, 37 A. 395. 

4. Accused was found at night inside the complainant’s house where he had gone to 
visit the latter's widowed daughter-in-law, a woman of loose character, with whose 
knowledge Or consent he probably entered. Held, that he was not guilty. 12 P. 

R. 1898 Cr.. 50 P. L. R. 1919. 

5. Entering a house with intent to have sexual intercourse with a woman whom 
accused knows to he the wife of another, is an offence. It was not necessary that 
complainant should bring a specific charge of adultery. 23 A. 82. 

6. Entering a cattle pen to prosecute an intrigue with an unmarried girl of over 16 
years :s no offence. 28 P. R. 1905 Cr. 

7. Accused entered into the house of the complainant in his absence to have 
intercourse with his mother who was a widow, it is no offence. (1896) 1 weir 5 /. 

8. Accused entering a house in the absence of owner, which was occupied by the owner 
and his concubme. at her invitation, was not guilty. 22 0. C. 121. 

9. Entering a house to have illicit intercourse with a widow is no offence. 38 A 517. 

See 17 P. R. 1908 Cr. 

10. But where accused could not prove that he had an intimacy with the 

living in the house, he was goilty. 37 A. 395, 23 A. 82, 19 74, 22 t.. 391, c 

P. R. 1906 Cr. 
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11. Accused entered in n house to carrj* on intrigue with a girl on receiving information 
that her father was absent, but was caught by her uncle before he could get away, 
Held, he was not guilty, as it could not be said that accused intended or expected 
that his conduct would cause anno^’ance by being made public. 1926 L. 600=96 I. 
C. 871 = 27 P. L. K. 385, 12 P. R. 1906 Cr. 

12. A person was found inside the house of another at night and he pleaded in defence 

that he entered at the request of one of the inmates and secondly that he had nc 
intention to annoy or insult. Held, as he had taken the precaution of keeping 
his presence in the hou'e secret and was not forbidden to enter the bouse 
by the owner, he was not guilty. 40 A, 221, (1923) 1 L. C. 340. 81 I. C. 
239=1925 L. 23 ' 

13. A person entering a house after having taken all precautions to avoid discovery 
cannot be said to have entered with intent to cause annoyance to the person in 
possession 1926 L 600=96 1. C. 871 = 27 Cr. L. J. 1015, 12 P. R. 1906 Cr. 
Expl, \7 P. R. 1908 Diss. from. 

14. A man who enters the house of the complainant who was absent and had gone to 
attend the work, to have sexual intercourse with his wife, it may be safely presumed 
that he neither consented nor connived at the adultery of his wife. The accused 
is guiltj under S. 451. 1925 L. 635 = 89 1. C. 319=26 Cr. L. J. 1343, 8 P. W. R. 
1921 Cr., 22 Cr. L. J 266 

15. Where in K’s absence from house, accused entered the house with the consent 
of his wife to commit adulter\ Held, he was guilty under S. 451. 59 I. C. 550 
= 22 Cr L J. 118 

16. Where the house trespass is with intent to commit adultery, it must be shown 
that there has been no consent or connivance on the part of the husband of the 
woman 19 A. 74 

17. A Court trying a charge of tresspass with intent to commit adultery must find 
out whether the accused had not the consent or connivance of the husb,md. 1925 
C, ie0=82 I. C, 50 = 25 Cr. L. J. U86. 

18. A person entering a house with the intention of carrying out his amours with 
married woman, is gutUj under S. 448. The owner ha^ the right to arrest him 
and if he evades arrest the owner is perfectly justified under S. 59, Cr, P. C. to 
pursue him for arrest. 1935 Pesh. 83= 156 I. C. 704. 

19. Accused was found in a house occupied by two widows. Intention to annoy was 
presi’med and he was held guilty. 16 C. 657, 22 C. 994. 

20. Accused entered complainant’s house. He pleaded that he entered by mistake. 
There was no evidence that he entered to commit adultery. Held, he was not 
guilty. 1935 P. 523. 

15. Essentials and Evidence. 

1. Where a Dakhal Namci only gave formal possession of the house to the complain- 
ant against the accused, the latter xv:as not guilty if he entered or remained on the 
land. 1925 A. 592 = 88 I. C. 357=26 Cr. L. J. 1125. 

2. Actual possession, bv the person alleged to be intended to be annoyed, insulted or 
intimidated, is essential under S 448. 47 A. 855. 2 A. 465, 88 I. C. 3 57 = 1925 A 
592=26 Cr. L. J. 1125. 

3. Intention is one of the most important ingredients of the offence under S. 448. 1928 
C. 263, 81 I, C. 716=1925 N. 50=25 Cr. L. J. 1004. 

4. When the object of the accused, as found by Court, was to break down the building 
which would have the effect of compelling complainant to leave and the Court 
treated that result as intended. Held, that there was no intent to anno}', etc. 75 
I. C. 353=24 Cr. L. ]. 929 = 1923 R. 157, 

5. The accused entered a house, remained there and committed an assault. It was held 
that though original entrj might be lawful, the remaining in the bouse was unlawful 
and then he committed an offence. (1883) I Weir 528. 

6. A person entering a lock-up with intent to convey food to an undertria] prisoner, is 
not guilty of house trespass. 2 A. 301. See 5 A. W. N. 50. 
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6. Where in a sudden fight the parties exchanged stick nnd fist blows but one of ihem 
threw a lieary piece of wood am! fractured the skull of the deceased. Held, they 
were guilty under S. 323. 162 P. L. R. 1913. 1 P. 212. 

7. Accused surprised the deceased carrying on an intrigue with his mistress, tied him up 
by a post andgare him thrashing in order to teach him a lesson who died because of 
weak constitution and enlarged spleen. Held, he was guilty under S. 323. 57 I. C. 
826=21 Cr. L. J. 666, 46 L C. 525. 

8. Accused aimed a blow on a dark night at the complainant which accidently fell upon 
his child whom his wife was carrying on her arms as she inter%“cned to ward off the 
blow. The child died. Theaccused is guilty under S. 323 as blow if it had reached 
the complainant would ha'Ce caused only a simple hurt. 21 Bom. L. R. 1101 = 54 

I. C. 485. 

9. If death is caused on account of an enlarged spleen, the accused is guilty under 
S. 32.h 4 C. 764, 2 A. 522, 2 A. 766, 3 A. 776, 3 A. 597. 7 M. H. C. R. 119. 

10. The accused, in a fit of temper, hit an old man on Ins turbaned head with a stick 
and fractured his brittle skull. He had no intention to cause more than a hurt. He'*' 
died. Held, that he was guilty under S. 323, I. P. C. 1931 M. W. N. 115Z 

10. Death of complainant. See Abatement. 

11. Definition of. 

The definition of hurt appears to contemplate the causing of pain, etc., by one person 
to another. 22 P. R. 1878 Cr. 

12 Essentials and Evidence. 

1. Removal by force of a person other than a person against whom a decree for ejectment 

from house possession IS obtained, is punishable under S. 323. 1930 0.720=34 
C.W.I^. 583-127 1. C. 551. 

2. When there are serious irregularities in conducting a house search and the 
occupier of the bouse beat the constable, the offence falls under S. 323 and not 
under S. 332. 1930 P. 387 = 125 1. C. 784«31 Cr. L. j.937. 

3. A person beating the public servant entrusted with the duty of execution of warrant 
o! attachment, i.s guilty under S. 323. 1927 1-. 851*28 Cr. L. J. 972. 

4. Where an accused who had a quarrel with his daughter pelted brick;bat at his 
house knowing that there were occupants in it and one of them was hurt, the 
accused is guilty under S. 323 and not under S. 336. 36 I. C. 145*17 Cr. L. 

J. 465. 

5. In case of mere altercation and squabble between the parties only a technical offence 
is committed and the accused should be acquitted. 6 P. W. R. 1919 Cr.= 50 I.C, 
351*20 Cr. L. J. 303. 

6 Conviction under S. 323 is bad if accused is only abused. 1 P. W. R. 1916 Cr. 

7. Two out of four persons with the common object of beating the complainant assault- 

ed him while the other two stood ready armed with lathis to take part if required. 
Held, that the latter two were guilty under S. 323. 18 Cr. L. J 382. 

8. Unless the evidence is good enough <o warrant a clear finding as to the facts and 
as to the guilt of the accused, no conviction can be had under S. 323 or S. 325 on 
the ground of enmity and fight and serious injuries caused m the fight, (19201 
U. P. L. R 11. 

9. There was a fight over cattle trespass and the party in whose field trespass was 

committed disposed of the party of the owner of the cattle as the ° 

the owners came one by one. When deceased came up accused caught his 

and was beaten with lathis The desire was to chastise the 
which Caused damage. The deceased died of a blow on the temp'e. He , 
the accused were guilty under S. 323. 1925 0. 482=88 I. C. 520 — 26 r. -J- 

1160. 

10. If the custody of constable was imlawfnl he is guilty of wrongful 

the appellants bad right of private defence. They are not guilty under a. U. 

1923 A. 34 = 85 I. C. 44*26 Cr. L. J. 428. 
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13. Hair Pulling. 

Pulling a woman by hair amounts to ofTence under S. 323. (1883) Weir (3rd 

EcVition) 196. 

14. Infirmity. 

‘Infirmity* has been defined as inability of an organ to perform its normal function 
which may either be temporary or permanent. -IGA. 77 = 192+ A. 215 = 21 A 
L. J. 844. 

15. Marks of injury. Sec Marks of Injury. 

Absence of marks of injurs’ of brick or talhi is immaterial if it struck on some elastic 
part. 2 P 309=74 I. C. 705=1923 P.413. 

16. Negligible or Privileged assault. S. 95, 1. P. C. 

Parents possess the authority to chastise their children and it is impliedly delegated 
to school master who is entitled to give reasonable corporal punishment necessary 
for school discipline. 3 R. 661. 

17. On provocation. S. 334, I. P. C. 

Accused striking a blow on provocation is guilty. 94 I. C. 142=3926 L. 487= 

27 Cr. L. J. 574. 

2. If the grave or sudden provocation had come to an end already, there is no pro- 
vocation for subsequent assault. 1929 L. 739=11 L. L. J. 287= 1929 Cr. C. 329. 

18. Poisoning. 

Accused, a boy of 16 years of age, being in love with a young girl intended to ad- 
minister to her some love philtre. He induced another boy to give her sweetmeat. 
The girl and her family members partook of it and were seized with symptoms 
of Dhatiira poisoning, though none of them died. There was no evidence that 
the accused knew that the sweetmeat contained Dhatifra. Held, he vas guiltj 
under S. 323. 162 P. L. R. 1913=1 P. W. R. 1913 Cr. 

19. Private Defence. See Right of Private defence. 

In cases of hurt the question should be considered as to who was aggressor and 
whether ofTence w.as committed in the exercise of the right of private defence 
(1865) 2 W. R. 59 Cr. 

20. Procedure— 

1. Separate sentences cannot be passed under Ss. 323 and 326 in the case of assault 
upon a single person. In such a case each accused should be convicted for the 
offence of which he is actually found to be guiltv. 1927 0. 313 = 103 I. C 198 = 

28 Cr. L. J. 662. 

2. Where different persons are injured, grievous, hurt being caused to some and simple 
to others, the Court can impose separate and cumulative punishment. 37 A. 623. 

3. Separate sentence can be passed for noting and causing hurt 1928 M. 18 = 105 
I. C. 806=1927 M. W. N. 850= 28 Cr. L,J. 982. 1926 A. 225 =92 I. C. 463, 

4. A person acquitted under S. 352, I. P. C., cannot be tried under S. 323 of the same 
matter. (1871) 16 W. R. 3 Cr. 

5. Conviction under S. 323 on a charge under S. 148 or 147 is not ille'^al. 1923 L 
326 = 85 I. C. 822 = 26 Cr. L, J. 598. 

6 A conviction under S. 160 on a prosecution initiated b> Police is no bar to a 
subsequent trial .under S. 323 on a comp amt by the injured parly. 47 A. 284 = 
1925 A. 299 = 86 I. C, 64 = 26 Cr. L. J.68>' 

21. Sentence. 

1. School Master inflicting corporal punishment to a child below 12 je.ars for school 
discipline is protected under Ss, 79 and 89. 1926 R. i 07=94 I. C. 412=3 R. 661 
=27 Cr. L. J. 636. 

2. If a strong man beats his wife who was delivered off a child on a slight provocation 
and cau<ies her death, he is guilty under S. 323. The sentence of three montlis’ 
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rigorous imprisonment is ridiculously low in such a case and should be enhanced. 
1929 L. 531 = 114 1. C. 442=30 Cr. L. J. 300. 

3. A person in a subordinate position being a superior official with an umbrella calls 
for something more than nominal sentence. 24 W. R. 67. 

4. S. 71 of the Code may be invoked to relieve the offence under S. 323 if this ts stated 
to be the common object of the assembly and is necessary ingredient constituting an 
offence under S. 147. 1921 P. 432=22 Cr. L J. 449=2 P. L. T. 91, 16 C. 442. 

22. Spleen-rupturing of — . 

1. When death is caused by simple injuries and where it is shown that accused had no 
knowledge of the diseased spleen of the deceased, he was guilty under S. 323. 
1924 L. 218=72 I. C. 553 = 24 Cr. L. J. 421. 

2. If death is caused on account of enlarged spleen, the accused is guilty under S. 313. 
4 C. 764. 2 A. 522, 2 A. 766, 3 A. 597, 3 A. 776, 7 M. H. C. R. 119, 21 Cr. L. h 
666 . 

3. A woman died from a chance kick in the spleen, not known to be diseased, inflicted 
by her husband on provocation and the husband bad no intention or knowledge that 
act was likely to cause hurt, he was guilty under S. 323. 24 Cr. L. J. 421. 

4. Accused threw a piece of brick at a person, which struck him in the region of spleen 
which was diseased and he died, the accused was guilty under S. 323. 3 A. 597. 

23. Stone throwing. 

1. Accused who had a quarrel with his debtor over non-discharge of a loan, pelted brick- 
bats at his house knowing that there were occupants in it and hurt one of them who 
was under medical treatment for 10 days, the accused was guilty under S. 323. 17 
Cr. h. J. 465=36 1, C. 145. 

2. Accused threw a piece o! brick at a person, w’hich struck him m the region of spleen 
which was diseased and he died. The accused was guilty under S. 323, 3 A. 597. 

24. To companions of deceased. See Murder — 58. 

25. To deter public servant from his duty. See Public Servant— 9. 

26. To extort confession. S. 33. Extorting confession. 

27. To extort properly. S. 327, I. P. C. 

HURT BY DANGEROUS WEAPON. S. 324. 1. P. C. 

1. Applicability. 

If the injury is simple and c.iused with .a cutting weapon it fah'^ under b. 324 and not 

S. 326. 1930 L. 950=129 I. C. 483. 

2. Branding — . 

Branding of a person to e.sercise the evil spirit from his body is punishable under S. 324. 
(1870) 13 W. R. 23 Cr. 

3. Evidence. 

1. In 0.156 of rioting the .nccused were proved to have inflicted certain blows on the 
other patty and there was nothing to show that the injuries were not ^ 

or justified by extreme provocation the accused were guilty. 1929 .M. W. N. 5o - 

2. hatchet or a adze is not .an instrument for cutting though the former is used for 
chopping wood but they are both instruments for cutting within the meanins' o 
324. A sm.all pen-knife is such .an instrument. 16 Bom. 580. 

3. .\cctised in order to constrain his wife to return to his house, caused hurt to her, fie 
was guilty under S. 324. 11 M. 257, 5 L. L. J. 375. 

4. .\cccted did not want his father to retnrn two bulls which they thought 
and bis father refused. Accused hit him on the head with a crow 

bin. HeU. that accused bad no intention of killing him and was there o g Y 
under S 324. 193 1 M. W. N. 765 

HURT BY POISON. S. IZ?. I. p. C. 

1 Arsenic. f?«rv Poiton— 2. 

carearsen c po’son Kitendmg to cause death but through other. 
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the person to whom it was administered recovered. Held, he w’as guilty under 
S. 307 and S. 328, I. P. C. 60 I. C. 50=22 Cr. L. J. 194. 

2. Dhatura. See Poison — 7. 

I. Administering D/ifi/«rrt to cause a j'oung girl to fall in love with accused is an 
offence under S. 328 if delirium isc.aused, with the possible risk of falling into coma. 
46 A. 77=1924 A. 215 = 21 A. L. J. 844. 

2 Where for the purpose of facilitating robbery Dliatiira was administered to cer- 
tain travellers, one of whom died Held, that the offence with reg.ard to the person 
who died fell under S. 325 and with regard to other under S. 328, I. P. C. 30 

A. 568,28 P R. 1881 Cr. 

3. Wliere accused administered Dlurtiirn to a person to facilitate robbery and he died, 
the accused was guiltv under f?. 302. 31 A. 148, 40 A. 360, 45 A. 557, 28 Bom. 
L. R. 1003, 19 P. R.‘l9I6 Cr. See 19 P R. 1919 Cr. 

4. y\ccused boy of 16 years fell in Jove with a girl of 33 years of age persuaded another 
young boy to give her sweetme.at to eat, which he believed to act as a love philtre. 
There was no intention to cause hurt to any person The persons who partook of 
the sweets showed Symptoms of D/i/r/KJCT poisoning. Held, he was guilty under 

S. 323, I. P. C. 46 A. 77 = 26 Cr. L. J. 413. 

3. Essentials and Evidence. 

1. One B was found by Police wandering about in a peculiar condition with C and R. 
He had some money and went to sleep. The money was missing. He showed 
signs of Z3/ifrti/rrt poisoning and some money was found with R. R gave 'some 
drugged pans to other companions. Held, that on this circumstantial evidence 
R could not be convicted of .administering Dhnlura 1923 L. 687=77 I. C. 
981 = 25 Cr. L. J. 517. 

2. Accused mixed milk bush juice in his toddy pots, knowing that if drunk by a 
person it would cause injury, with the intention of detecting an unknowm 
thief who always stole his toddy. The toddy was drunk by some soldiers who 
purchased it, from some unknown soldiers. Held, he was guilty under S. 328. 5 

B. H. C. (Cr. C.) 59. 

3. Accused a youth of 2! years administered poison to his brother and his family, 

under the instigation of a person who absconded. They w’ere all saved. The 
High Court considering the possibility that accused may after discipline become 
a fit to be a safe member of the society convicted him under S, 328. 1931 P. 346 

= 134 I. C. 639 = 32 Cr. L. J.1228. 

HUSBAND AND WIFE. 

1. As witnesses against each other. S. 120, Evidence Act. 

1. In proceedings under S 488, Cr. P. C., person sought to be charged is a competent 
witness On his own behalf. 16 C. 781, 18 B. 468, 78 P. L. R. 1916. 

2. Both parties to a divorce are competent to prove non-access and consequent 
illegitimacy of a child. 38 M. 466. 

2. Agreement between — as to Maintenance. See Maintenance — 2 — 9. 

3. Communication during marriage— privilege. S. 122, Evidence Act. 

1. Confession by wife to her husband, of his son by former w’lfe is inadmissible under 
S. 122. 10 P. R. 1914 Cr. 

2. Wife IS not a competent witness against the husband without his express consent. 

27 P. R. 1913 Cr., 34 P. R. 1914 Cr. 

3. Communication by husband to wife without consent" to disclosure is inadmissible, 
218 P. L. R. 1913, 27 P. R. 1913 Cr.. 34 P. R. 1914 Cr. 

4. Offence against a person does not include offence against son. 10 P. R. 

1914 Cr. 

5. No statement of an incriminating nature made by an accused as to her guilt under 
S. 302, 1. P. C. to her husband could be received in evidence. 1923 L. 40=81 I. 

C. 271=25 Cr. L. J. 783, 10 P. R. 1914 Foil. 



niisociiKi iiini 

6. The communication made by an arbitrator to his wife shortly before his death ad- 
mitting that he had accepted bribe from a party can be permitted to be disclosed 
in evidence only if the requirements of S. 122 have been fulfilled. 1930 L. 250 = 
120 I. C. -J94. 

7. Restriction in S. 122 is not one that can be waived or that a Court can relax; 
so that disclosure by a widoiv of certain communications made to her by her 
husband immediately before his death, cannot be permitted at all. 40 C. 891. 

8. Refore admitting evidence under S 122 the Court should ask the party against 
whom the evidence is to be given whether be or she would consent to the evidence 
being given. The consent must be expressed. 27 P. K. 1913 Cr. 

9. Statements alleged by the wife an accused person to have been made to her in 
respect of the offence with which he is charged, witnout the consent of the accused 
or his representative )n interest are inacmissible under S. 122. 24 P. W. R. 1913 

'Cr.= 218 P. L. R. 1913= 14 Cr. L. J. 273. 

4. Complaint by husband. See Enticing away married woman. — 4. Bigamy— 8. 

Defamation. 

5. Compromise by husband. . See Compounding (aggrieved party). 

6. Custody of wife. 

1. Making over enticed woman to the complainant without Civil redress is irregular. 
7 P. R. 1866 Cr. 

2. There is no justification for removing the wife forcibly. 47 I. C. 807. 

3. Although husband is the guardian of his minor wife, he should not be given the 
custody as Child Marriage Restraint Act provides that such marriages should not 
take place. 1935 A. 916. 

7. Death caused by excessive sexual intercourse. See Death by Negligence — 5. 

8. Defamation of wife— See Defamation. 

9. Marriage. See Enticing away married woman, — 23 Bigamj — 13-14. 

10. Possession of — , S, 27, I. P. C. iJtse Possession of wife, etc. 

11. Receiving stolen property by — . Receiving stolen property— 7. 

12. Taking by force by husband. 

Husband cannot use force to compel his wife to leave her parent’s house and join him. 
1936 A. 360=163 I. C. 301. 

13. Theft by — . See Theft— 8. 

HYDRO-CHLORIC ACID. See Poison — 9. 

HYMUN— RAPTURE OF. See Rape— 25, Virginity. 

HYPOTHETICAL FACTS. 

Court should not base its judgment on h>TX>thetical state of facts which were not put 
^ fonvard by the prosecution and were never suggested to accused to meet them. 

11 Cr. L. J. 245, 27 Cr. L. J. 1346=98 I. C. 466. 

HYPNOTISM 

1. Human personality divides itself into two spheres, viz., "the waking state (the 
superior consciousness) and the “dream state" (the inferior consciousness). The 
latter state exists whenever we dream or when in a fit of sleep walking or dis- 
traction, we act without knowing what we are doing. It is in the sphere of 
this inferior consciousness that all the acts of a person under the influence of 
h>pnotism are placed, and by arranging these phenomena in a category of 
known facts we attempt to form a clear idea of that state. Crimiital Investiga- 
tion," by Dr. Hans Gross, Fd. 1934, P. 120. 

2. Iljpnotism has most resemblance to sleep. But we ma}' distinguish sleep fr^ 
hxpnoti'm b5‘ designating the latter by the phrase “state of suggestibility. To 
“suggest is to produce a dynamic change in the nervous system of a person 
under the influence of another person. Jbid, 

3. In the h>pnotic state three stages may be distinguished. 
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Hyl>notisin — (conc/rf.) 

(cz) Soiniiolcncc , — stale in which the subject can still open the eyes. 

(6) Liciht sleep, — (hypotaxia-dream) — state m which he partly submits to the influence 
' of suggestion. 

(c) Deep sleep, — somnanihuhsm with amnesia (forgetfulness) after waking. Ibid. 
P. 121. 

4. The effect of hypnotism has been established scientifically. 

{a) It mav affect the property or mor,al character of the person hypnotised. 

(&) Every kind of extoration may be committed with its assistance. 

(c) It may suggest rritiies to be committed 

(rf) It may suggest illness, etc, 

(e) The courage necessary for the performance of crime may be suggested with its 
help. 

(/) Persons who hare ''onimitted no crime may he unjustly accused by a person under 
its influnre 

(g) On the other hand a person who has knowingly committed a crime may plead sugges* 
tion by another. 

(/») Traces of wounds and strangulations mav be produced by suggestion and subse- 
quently serve as proofs. 

(t) Abortion ma> be brought about b^ suggestion. 

(;) All kinds of illness- especiallj of the nerves, and convulsions may be the consequence 
of illicit or awkward hypnotising. 

(&) Involuntary suggestion may be pr.actiscd by the investigating officer himself or 
other persons to be questioned. 

We mav sav that the d <nger of hypnotism are not so very great and are better known 
than formerly. Cniiiitittt hiveshgatton by Dr. llntis Cross, 1934, Ed., 
Pp. 12P125 

IDDAT. flee Maintenance— 14, Bigamy— 14. 

Maintenance is allowed to a divorced Muhammadan wife during the period of irfrfo/. 
5 P. R. 1905 Cr.. 10 Cr. L. j. 502. 

IDENTIFICATION 

1 . Application for — . 

1. An application for vnr> ing the order m winch the .accused should stand is reasonable, 

if some particulars are furnished th.at by disturbing the order, the witness would njt 
be .able to identif\ the accused. 9 Mvs L J. iSS. 

2. If accused contests identity parade must be held. 1934 C. 169, 

2. As basis for conviction 

1. Identification of the accused by the principal witnesses supjiorted by the identifica- 
tion h^ other witnesses is insufficient, if knowing the identity and names of the 
.accused, did not mention It to the Police. 1929 P. $17 = 122 I. C. 5fl*»3I Cr. L. 
J. 421. 

2. Ideiitific.atioa test in not quite sufficient to form the liasis of conviction, though it 
max perhaps add some weight to other evidence ag.ainst the accused. 1929 S. 149 = 
115 1. C. 32^ = 30 Cr L. J. 455. l‘J24 0. 295 = dl I. C. 9t9. 

3. Delay is senousK prejudicial to the course of justice where identification is a material 

issue. 192S 1*. 104 I. r 705 = 25 Cr. E. J. b65 = 9 P. L. T. 217. 

4. A mistake due ta confussion of ideas IS quite possible identification. 1924 0. 295 = 
SI 1. C 949 = 25 Lr. L. J. 1125. 

5. If the case entirely depends on identification conviction should not l>e had on evidence 
of difficult r: 1 rnsnicfactpry nature. 27 P. R. 1S53 Cr. 



Identification— ~[contd^ 

3. By aged and old persons. 

Memory of aged pe rsons in respect of recent events is notoriously fallible. “An old 
man who comb ines a venerable appearance with a failing memorj’ is the witness 
most to be feared by either side." Mooro on Pacts, Vol. II, 1908, P. 1372. 
Art of Cross-Examination by P. P. Aiyar 1920, P. 5d3. 

4 . By Beard. 

1. The identification made of a man who is said to have been wearing a beard at the 
time, and whose beard is concealed or absent at the time of identification, is by no 
means convincing, and when tt stands atone, must be regarded as an unstable piece 
of evidence. Magistrate must hold two identification parades in such cases. 86 
1. C. 817 (820)- 1925 A. 405. 

2. . Beards differ like noses or the mouths which they cover and the accused should he 

pul up with others of .similar .appearance, in the identification parade. 86 I. C. 817 
(819-820)= 1925 A. 405. 

5. By clothes. 

It is not safe to rely upon the article of clothing when the body cannot be identified on 
account of advanced decomposition. 15 P.'^W. II. 1915 Cr. See 1923 L. 40=25 
Cr. L. J. 783 = 81 I. C. 271. 

6. By co-accused. 

Identification by co-accu.sed while on trial is not admissible. 45 A. 300=1923 A. 352. 

7. By dying person. 

' It is, in general, an injudicious proceedings to take a suspected person before one 
who IS dying, in order that he may be 'identified ; inasmuch as at that time the 
victim may be semi-delirious — a state of mind which is not easily recognised by 
non-professional persons— 'and confessions or statements then made should, when 
they implicate other persons and are not strongly corroborated by circumslanees, 
be regarded with great suspicion. A fatal mistake in London was made by a 
woman who identified a wrong person, who was executed. Taylors Med.Jur., Ed, 
1928, P. 50. 

8. By flash of fire arm. 

1. On a dark night and away from every source of light, the person who fired the gun 
might be identified within a moderate distance. If the flash were very strong and 
smoke very dense, and the distance great the person firing the piece could not be 
identified. Taylor's Med. Jur., Ed. 1928, P. 543. 

2. There is comparatively little flash with nilro-powder, and consequently little chance 
of identification of a person by the light prodoced by the discharge. Ibid. 

3. Hill made a series of experiments and the conclusion he drew was that all stories 
of recognition from the flash of gun or pistol must be founded upon fallacy. 
Will’s Circnrnstantial Evidence, 6th Ed., P. 183. 

4. In Rex Brooites, 31 State Trials 1121, 1135, 1137 experiments were made from 
which it appeared that recognition by flash of fire.irm was impossible. Ibid. 

5. The flash caused by the discharge of pistol or gun provided the circumstances are 
favourable affords sufficient light for recognition and identification. The farounng 
circumstances are close proximity to the discharge on one side of the line oi re> 
abseire of other lights and not much smoke from the powder. Lyon s Med. jn ■, 
Ed. 1904. P. 55. 

6. Identification by the light of firearm or other flashes is impossible. 4 P. L. R. 

1915. Will’s Circumstantial Evidence, Pp.43 — 182. 

9. By flash of lightning. 

A flash of lightning undoubtedly .affords sufficient light 
discern the features, etc., of .another, as to be able 

Lyons Med.Jur., Ed. 1935, P. 105. Centra ‘ . ' 

stantial Evidence, Pp. 43 — 182. 183, 
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10. By finger prints. 

1. Identification by means of finger-prints has long since established its claim to trust- 
worthiness, and is a most important branch of criminal investigation both for the 
detection of crime and the identification of the criminal, Lyon’s Med, Jur,, 1935, 
P. 95. 

2. Prints left on weapons or other objects at the site of the crime have been found to 
correspond exactly with those obtained from the fingers of a suspected person, and 
have then formed convincing proof of guilt. Ibtd, Pp. 95-96. 

3. Justices Blair and Burkitt of the Allahabad High ■ ** .... 

of Man Singh, accused, as the thumb impressir 

exactly with the thumb impression photographed 
also Pioneer, June 7, 1901. 

11. By gait. 

We are constantly in the habit of recognizing friends and acquaintances by the character 
of their gait, but it is less reliable than the voice as the sole evidence of identity’. 
Taylors Med. Jur., Ed. 1928, P. 116. 

12. By Hair. 

1. The value of the hair in identification is tolerably obvious under ordinary circum- 
stances. The colour, character and length of the hair should be considered. 
Taylor s Merf. Jur., 1928, Pp. 151-152. 

2. Tidy is of opinion that both hair and nail may grow for a time after death. Bot 
it IS accepted as a fact that growth of hair after death does not take place. The 
skin shrink after death, and hence a man who had been shaved just previous to 
death might in twenty-four hours appear not to have been shaved. Ibid, P. 153. 

3. The hair of animals are distinguishable from those of human beings. They are, 
generally speaking, coarser, thicker and less transparent than those of human being. 
The hair of some animals may be at once distinguished by the e>e or by the 
pocket lens, as that of the cow. the horse, the deer : but the hairs of some dogs, 
such as sk%e, terrir and spaniel, being long and silky, closely resemble that of man. 
Ibtd,P 156. 

4. To find out from what part of body the hair comes, comparison with hairs of knoan 
situation is absolutely e^'Scntial. The haw of the eye brow and eyelash is stouter 
than that of the head, and of the pubes and axillae is stouter than rest of the body. 
It is necessary to find out by means of microscope whether tliey have been 
indented, cut or bruised at either or both ends. A spermatozoon or other body 
might possiblv be found .adhering to a hair. All these matters may help in decid- 
ing where a haw came from : the scat of blow might for instance, be known and a 
hair on a blunt weapon when compared with another from the same seat of injury 
may show similarity or not Ibid, P. 157. 

4. There are many c/urmc/cr', of hair which may serve as corroborative points in 
identity either of a person or of a given individual hair, but they arc mainly those 
denoting the race from w Inch the person came. The curly short crisp hair of a 
negro, is differentiated from the haw of an> European race ; the straight lank luiir 
of most aborigines is mucli coarser than h.xir of similar straightness occurring in 
more civilised races Ibid, P. 152. 

5. Colour m its natural state offers but little means of positive identification beyond the 
fact that the haw on the dead body IS of the same colour as that of the missing 
person. The colour may be artificially altered by means of djcs, or the presence of 
the colour may be concfaled by applying lamp black to obtain a black colour and 
flour, chalk, etc., mixed with some greasy substance to obtain a white colour. But 
these are easily detected by washing it in water. In the case of dyes it will be 
seen that bases of haw w ill show a short length of natural colour, the haw on pubes 
are not dyed, the skin of the scalp or face may show the application of such adje 
as walnut juice Ibtd, Pp. 151-152. 

6. The colour of the haw may be darhened by the use of metallic dyes, chiefly lead 
or silver compounds ; or rendered tighter by chlorine or hydrogen dioxide solution. 
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Tor the detection of end or silver compoiim), the hfiir 'mar bedi^fisted mdiluh 
nitric acid, the acid hquid evaporated to drynes-;, and the usual chemical test 
applied to a so ulion of the re^iidoe ; or the hair may l>e incinerated and the metal 
sought for in the ash. Ihid, footnote. 


Examination of hair is necessary when we inaj establish thereby the identity of 
a corpse or the age, constitution, etc. of a dead pers.on, which 'mloTwatioa owing' 
to advanced decomposition would not otherwise he obtainable Criminal invesfi- 
Saiiofi by Dr. Hans Gross, Hd. 1931, /> JJt. 

The hair mixed with substances in putrcbiction, changes colour In no considerable 
wtent; at the most it will become a httle lighter or a little darker. f6id, 
P. 136. 


10. Mmost every man has an his head a few of tiie other essentially different hairs, 
for Instance, blonde persons have almost always a few d.irk thick hairs. A lady 
had a rich wavy soft hair, but on one place, on account of a scar caused by a 
wound received early m life, the hair is straight, rough to the feel, and notice- 
ably lighter in shade. No one w'ould believe that a hair from the scarred place 
and one from another portion of the head belonged to tlic same person. Criminal 
Investigation by Dr. Hans Gross, Ed. 193^1, P. 137. 
ll- When proof of the "identicality” of hairs is to be considered, the matters with 
which they are artificially coloured must not be forgotten ; the colouring matter 
may be got rid of m various ways, c.g., washing in water, dilute hydrocblortc 
acid, nitric acid, or chlorine water. Ibid. 

13. By Photograph. 


1. In comparing photographs for the purpose of identification following cases may 
occur :'~(o)'Cowi^aftso« of one i>orlrait with another . — If the portraits are of 
different sizes, they must be enlarged to make them of the same size,^ Then 
measurements must be taken with compass, ib) Comparison of a portrait with 
an accused . precaution of clothing and dressing the hair of the accused as 
he is with photograph must be taken, (c) Comparison of portrait with a per- 
son at Uberty--~ AW the features of the photograph must be carried in the memory. 
id) Comparison of a portrait with our rccollecifon . — Supposing the witness has 
seen the accused only once, when be cheated, robbed and wounded him, the 
witnesse's opinion will be of little value. His recognition will inspire more con- 
fidence if when he is able to pick out ihe pezson from a number of similar 
photographs, and does not recognize him simply because he had a moustache 
and there is in the collection only one photograph of a person with a moustache. 
Criminal Investigation by Dr. Hans Gross, Bd. 1934, P. 1S4 

2. Enormous difficulty is always experienced m recognizing persons from photographs, 
especially when the person recognizing is a simple-minded fellow who has rarely 
seen photographs and has never before tried to find resemblances. Ibid. 


14. By Scar. Wound — 35. 

1. If the witnesses as to identification were only able to pick out the appellant after 
their attention has been drawn to the sear marks on their faces, their evidenc 
is worthless. 1925 L. 19 (27>=5 L. 396=27 Cr. 1. J 170=93 I. C. 88+. 

2. Scars or cicatrices have frequently proved their value as means of identification. 
Lyon's Hed. Jur., 7935, P. 101, 

3. As to the age, formation and disappearance of scar, see Wound— 35. 


t5. By Tatoo Marks. 

1. Tatooting which exist or which have existed on 

son maybe very important in determining identity- ^ 

Dr. Hans Gross, Ed. 1934, P. 777, Lyons Hed.Jur., VJ3:>, l\ 10 1. 

2, Tatoos can be made to disappear artificially by 

action of an acid, especially indigo extract (indigolin Pisulp 

application of a paste containing saficy/ic acid and ' il--r‘nitrate 

will make the t.atoo disappear. A strong solution of tannin .am 

will have the same result. Ibid. 

3 NVhen a scar is thus artificially removed, a scar is alwa>s left behind, /bid. 
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4. About the age of tatoo mark in general not much can be said. A fresh tato6 
with little pigment and an old tatoo with much pigment look nearly alike. Ibid, 
P. 112. 

16. By Teeth. 

Identity of a person can be established with the help of experienced dentists when any 
traces caused by teeth are discovered, c.g., wounds caused by biting, forgotten or 
discarded smoking materials (cigar ead^ pipe^ cigar or cigarette-holders, etc-), 
marks on pens or pencil, etc. Investigation' by Dr. 'Hans Gross, Ed, 

1934, P. 126. 

17. By Voice. 

1. To recognize a person by the voice alone would be a risky proceeding in a Cri- 

minal charge, though it is often enough accepted upon less important occasions. 
Taylors Med.Jur., 1928, P, 116. 

2. Stammering, stuttering and lisping are the most obvious peculiarities, and may 
under certain circumstances, as when people are held quarrelling or in excited 
conversation, become of importance in identification. Ibid. 

3. False teeth may alter a voice. Ibid. 

4. It is very difficult to identify a person in a pitch dark night merely by the 
modulation of his voice and it is risky to convict a person merely on such ident'* 
fication. 1928 L.92: = 29 Cr. L. J. 758*110 I. C. 790. 

5. Testimony of a witness that he recognized the voice of a person with whom be 
conversed over a telephone is sufficient evidence of identity. Lord Electric Co. 
V, iMorntl 178 Mass 304; 69 H. E. Rep. 807. quoted in Art of Cross'exa- 
tninatioft by P. R. Aiyar, Ed. 1920, P.524. 

6. Some persons have such peculiar voices, they can be identified by acquaintances 
who hear them talk, without seeing them. It is possible for persons to identify 
a dog by merely hearing it bark, without seeing it. Wilbur v. Hubbard 35 
Barb {S, Y.) 304 quoted in ibid. 

7. The impression taken once or twice of a person’s voice, gait or carnage is of 
little value for the purpose of identifying him. The voice may not have been m 
Its proper, usual or natural tone due to anger, cold, etc. Ram on Facts, P. 63 
quoted in tbtd. 

8. Animals and things may be identified by those familiar with them, by the noises 
they make. Art of Cross-examination by P. R. Atyar, Ed. 1920, P.546. 

9. A waggon maker can be a reliable witness to the identification of a buggy which 
passed in the night by a peculiar rattle’’ of the wheels. Ibid, Moore on Facts 
Vol. II, 1908. P. 1373. 

18. Change in dress or appearance. 

The combination of arrangement of human features and lineaments are ordinarily so 
unique in each person and the peculiarities of individual expression, tone of 
voice, gesture and carriage, so marked and striking that a friend or acquaintance 
has a little chance of mistaking personal identity. But material changes m 
dress or personal appearance may seriously weaken a supposed identification. 
CHii;iiiig/i(Tm V. Burdell, 4 Brad. (H. 343, 473, 474. See Art of Cross-exami- 

nation by P. R. Atyar, 1920, P. 522. 

19. Colour blindness. 

1. Colourblindness is of importance in cases of colour signals on Railways, ships or 
in mines, or when there is a question of the colour of a garment. "Criminal 
Investigation" by Dr. Hans Gross, Ed. 1934, P. 126. 

2. A colour-blind man can see blood only on a green background (as for instance on 
the grass or on green or vellow clothes) and that with difficulty. Criminal In- 
vestigation by Dr. Hans Gross, Ed. 1934, P. 126. 

20. Circumstances aiding or retarding. 

1. Peculiarities of features. — Stature, feature, some defect, deformity, blemish or 
other thing natural or accidental sometimes attack particular notice which make 


— (could.) 

Mdi TO imprewlon upma rctsonlhal Tv-ill en.iH« ),im loni: nllcr to remcmbtr 
Jt. It IS by the ince tbM Persons arc chicily kn”)?.'!! J and no tr-o 
faces are perfectly nlikc. We him a prefect impression and remembrance of the 
countenance of n fr.cnd-ihough not of features— aUbnugh we may not he able 
to describe it, art Pactr, />. .f a,i;l n'earmtf nr loss of motistachen, wigs, 

ncctdcnls to face, long absence m foreign countries and frequency of olwerration 
p 51J— 5jr ‘ Crrtss-JT««ium/io.i 6>- R It Ai>r, Kd. 1020, 


2. trail/ 0 / correct o6scrvi/joii dttc In (a) ^vanl of snfTicieni time to observe j (6) 
want of sufficient lipht, (c) x%-ant of sufficient opportunity ; (d) great distance: (c) 
observers defective eyesight; (/) or Ins mloiicalion ; f^) or terror ; (fi) dress, 
winch IS sometimes more noticed than the person wearing it. /6i’d, Pp, 5Sfi‘530. 

21. Dark night. 

!. Wentiffcation jn dark night of .iccusetf not previously known has no value. 9J I. C. 
892=27 Cr. U J.492, 1930 0. 60 = Jl Cr. L. J, 639=124 I. C. 444. 

2. When complainant followed the accused on a dark night, their identification is 
doubtful. 1923 L. 161 = 5 L. L.J. 32. 

3. Idfnlification made .at nigbt during dacoity when blows are struck .and people are 
terrorized, is gencraHy of little value. 104 I. C. 714 = 1927 C. 820 = 28 Cr. L. J. 
874 = 1933 L. 299, 27 Cr. L. j, 492. 

4. If the night was dark, it is dinjcult to believe that witness can identify accused after 
two or three months. 1925 L, 426 «26 Cr. L. j. 693, 1935 L. 146. 

22. Delay in— 

Delay in identification is seriously prejudicial to the cour.se of justice if it is m.atBrial 
issue. 28 Cr. L. J. 865= 1923 P. 59= 104 I. C. 705. 

2. In dacoity cases no Court will convict the accused unless identified in Jail soon after 
his arrest. 1924 A. 645 = 85 l.C. 245=26 Cr. L. J. 501. 

3. When there was delay in identification after the arrest of accused but there was no 
opportunity for witnesses to see the accused, the evidence should not be discarded. 
1932 L. 488*34 Cr. L. j. 379. See 1932 S. 55=33 Cr. L. J. 641 and 1924 
A. 645. 

yA. Identification parade must be heW at the earliest opportunity and all .available 
witnesses must attend at the first parade. 1934 L. 641. 

23. Description of accused before — 

If the a’itness gave no description of accused previous to the identification of accused his 
evidence is unreliable. 1925 L. 426’=86 I. C. 69=26 Cr. L. J. 693. 

24. Distance at which a person can be recognized. 

A. In day light. 

Presuming the eye sight to be normal and the light good, one is able in broad day 
light to recognize : — 

(а) Persons whom one knows very well, at a distance of from 50 to 50 yards ; when 
there are particular and characteristic signs, 110 yards ; in exceptional cases up 
to 165 yards. 

(б) Persons one does not know’ very well and has not often seen from 28 to 33 yards. 
Critnitml Investigation by Dr. Hans Gross, 1934, P, 185. 

B. In moon 

J. By woordight one can Tecogn>ze, yfheo the moon Is at the quarter, persons at a 
distance of from 21 feet, in bright moonlight at from 23 to 
the very brightest period of the full moon, at a distance of from 33 t . 

In tropical countries the distances for moonlight, may be increased. r > 
rtiu6s/i’ga/to»f by Dr. Hans Gross, Bd. 1934, P. 1^, 

2. These are only approximate indications ; in practice they .are of but slight value. 
Firstly the statement concerning good normal ejre-sight and, good Jight k vague 
and there are other supplement circumstances to influence it. Ibid. 
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3. The .lir of ihc town compared with the limpid atmosphere of the moun- 

tain diminishes the range of vision by at least 10 percent; the position of the 
«un. the bact< ground, the wind, and the temperature, also combine to afTect It to 
perhaps the same estent (10 per cent). Ibid. 

C. One />osjfStion of triVncss as lo t-ersonat W<«/i7y 

One faculty of combination, which unconsciously comes into pl>ay, may corroborate 
our preception so that we may be completely led into error. If a person at a 
distance of $av 220 yards sees a man first come out and then go into the house 
of A and knows that A lives alone in the house, he will suppose, if the man 
resembles A in his exterior aspect that the man is indeed A and will maintain 
the fact, as if he Ind seen him distinctly. In such cases verification must 
always be made at the spot. Cnminal hivestigation by Dr. Hans Cross, Ed. 
1931. P. 1S5. 

25. Distinguishing marks— 

Merely because some persons identified had distinguishing marks is not sufficient to 
conclude that the parade was held improperly. But w’here grave suspicion has 
been thrown on the prosecution, the identification may be open to grave suspicion. 
1935 A. 592=157 I. C. 545. 

25-A. Evidence of — 

1. Witness picked out accused in the identification parade held by Magistrate but stated 
at the trial that they were shown to him before. Held, that though the \-alue of 
such identificati in M little, the fact tha» he had said, he had identified them is 
admissible. 1923 L. 546=103 I. C. 265=29 Cr. L. J. 365. 

2. If the witness fails to recognize the accused m Court, the evidence of identification in 
Jail is weakened, although he stated there that accused had taken part in dacoity. 
The latter statement IS admissible in evidence, 1927 0 369=106 I. C, 721=29 
Cr. L. J. 129, 7 L. 91. 1925 A. 223, 1930 0.455. See 1927 O. 59S, 1921 A. 215. 

3. Identification in Jail is no substantive evidence. It is to be used as corroboration of 
identification made at the trial. 1925 O. 726=83 1, C. 852=26 Cr. L. J. 1236. 

4. Note of identification must contain full particulars and must be proved by the Magis- 
trate. 1925 P. 158 = 81 I.C. 45 = 25 Cr. L.J.557. 

5. Identification by co-accused is not admissible and secondary- evidence of identification 
by him is clearly inadmissible. 45 A 300=24 Cr. L. J. 526. 

6. Statement made by witness at an identification parade might be used to corroborate 
his evidence in Court. 5 L. 396=1925 L. 19 = 27 Cr. L. J. 170. 

7. Evidence of officer conducting identification parade is only admissible, if the identify- 
ing witness IS called to support his identification on oath. 45 A. 300= 1923 A. 352. 

8. Identification in Court is valueless unless accused was identified by the same witness 
in the Jail identification parade. 1925 L. 137 = 82 I. C. 230 = 25 Cr. L. J. 1272. 

9. If the witness gave no description previous to identification, his evidence is unreli- 
able. 1925 L. 426 = 06 I. C. 69=26 P. L. R. 40= 26 Cr. L. J. 693. 

10. Witness not seeing the accused for six years, his failure to identify is no ground for 
discrediting his evidence. 1926 L. 392 = 95 I.C. 593 = 27 Cr. L. J. 817 = 27 P. 
L. R. 743. 

11. Power to identify varies according to the power of observation. An illiterate villager 
is frequently more observant than an educated man. 1928 O. 430 = 112 I. C. 337 = 

29 Cr. L. J. 1009, 1930 O. 455. 

12. Mere picking out in the identification parade IS not enough. The witnese must give 
particulars in Court as to how he identified him and the details of the part which 
accused took in the crime. 5 L. 396=1925 L, 19 = 90 I. C. 954=27 Cr. L. J. 170. 

13. If there is a possibility of the witness having seen the features of the accused before 
the parade, the evidence of identification is worthless. 21 P. W. R. 1917 Cr.=41 

I. C. 820. 

14. Ability to identify in reply to a question by Court is useless. 1923 L. 662=5 L. L. 

J. 477, 1923 L. 161 “SfL. L. J. 82. 
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15. Identificalion by the flash of lire arm is impossible. 5 P. L. R. 1915, 27 P. R. 1868, 

16. Failure of some witnesses to identify the accused does not render identification bj 
other witness valueless. 1931 L. 178«131 I. C. 277 = 32 Cr. L. J. 684. 

17. Eridence of identification should be carefully scrutinized. Previous acquaintance 
with accused, time and opportunities for observation roust be noted. 1929 A 928= 
I2I I C. 103 = 31 Cr. L. J. 206. 

18. In case of gravest doubt as to whether the two prisoners were in fact identified, the 
benefit of doubt must be given to both. 5 L. L. J. 317. 

19. If the Committing Magistrate himself conducts the identification parade and then 
gives evidence before himself by going into the witness box the trial is not vitiated. 
29 Cr. L. J. 129=2927 O. 369=306 1. C. 721, 27 A. 33. 

20. No reliance can be placed on a witness who identified the accused but according 
to the story of the prosecution, is not a reliable witness. 1932 S. 55. 

21. Evidence of identity should be considered with caution. 137 L C. 79=1932 0. 99** 
9 O. W. N. 32=33 Cr. U J. 381. 

22. It is sufficient if accused is identified by witnesses. It is not necessary that official 
witnesses and the record should be produced, especially where the identification of 
accused was never in issue. 2930 M. W. N. 1138. 

23. A witness who knows the accused previously and who bad ample opportunity of 
observing him at the dacoity and who immediately named him to the villagers and 
the Police is credible. 8 I. C 317=11 Cr. L. J. 623. 

24. Each case «s to be judged on its own merits. 1952 L. 488. 

25. The number of wrong identifying and consistency of identifications made at different 
times must be considered. 1932 O. 287=141 I. C, 511 = 9 0, W. N. 766. 

26. Prosecution witnesses identified accused in diffused light from electric torches. Jury 
was allowed to experiment it in theabsence of accused. Held, that the procedure 
was irregular. 1934 C. 744. 

27. Evidence of test identification is admissible under Ss. 155 and 157,Evidence Act, and 
otherwise also, 1935 C 311 = 39 C. W. N. 488, 1921 A. 215=95 I. C. 477=27 
Cr. L. J. 813 Diss from. 

28. Identification parade was held after five years and witnesses stated that six persons 
took part but identified two persons, only three persons were mentioned in the 
F. I. R. Held, that accused were entitled to benefit of doubt. 1935 L. 146=1935 
Cr C. 237. 

29. In case of identification of omaraents of small value the opinion of the Assessors is 
of great weight, as they are well acquainted with the ways of ordinary men. 1925 
0.452=89 I. C. 155. 

30. Evidence identification must not be too readily accepted. 1932 0.317, 39 I. C. 29f. 


26. How to be carried. 

1. The accused was in the custody of Jail officials and not Police officers, and was mixed 
with persons of same class or position, dressed in the same m.anner who were allow- 
ed to change thei ■' ' rime and alter their appearances 

bv shaving or cut- . N ;■ ... allowed to communicate with 

eUothe? after • bodied the result in the note^ 


orenared bv him ■' , the identification proceedings 

were absolutely honest and careful. 1917 O. 369= 106 I. C. 721 = 29 Cr L. /. 129. 


Identification parades do require most careful fcrutiny. 1924 M. 232=76 f. C. 289 
* =2SCt.L.J. 145=1923 M.\V.N.695 «4SM.L.J 406. 

3. Identification mvst be made immediately after the arre«t. In dacoity cases, no Court 
would convict the accused, who was not identified in the Jail soon after hi* arrest. 
jc.2t A. 645 = 85 I. C. 245=26 Cr. L. J. 501 =22 A. L. J.501. 


■*. Court' «houlcI vary the order m which the accused should stand at the time o{ 
identifi anon, if ari ed to do so by the accused. 9 .Mys. L. J. 385. 


Identification^{contd.) 

5. presence of Police Constable in the room where identification is held is objection* 
able. 19HL. 692. 

27. In reply to question in Court. 

Ability to identify in reply to question in Court is useless. 1923 L. 662, 1923 L. 161. 

28. In Moon lit night. See — 2+*B. 

1. Chances of error in identification become grcJitly increased when the identification is 

based upon a*nionientary glimpse in the confusion and excitement of the moment at 
a moon lit night. 1932 0. 99=9 O W. N. 32=137 I. C. 79=33 Cr. L. J. 381. 

2. A man can be recognized in moon lit night. 1936 R. 60. 

29. Means for— 

The means available for identification are* — 1. Mental Power. 2. Memory. 3. 'Educa- 
tion. 4. Speech. 5. Gait. 6. Handwriting. 7. Complexion. 8. Likeness of 
features. 9. Occupation marks. 10. Clothes, jewellery and articles in pockets, 
11. Race. 12. Deformities, birth marks, peculiarities of nails, etc. 13. Injuries 
leaving permanent results 14. Anthropometry. 15. Dactylography (the finger 
print system of identification). 16. Stature, weight. 17. Teeth. 18. Scars) and 
Tatoo marks. 19. Sex. 20. Hair. 21. Age. Taylors Med.Jur., 1928, P. 115. 

30. Mistakes in—. 

1. *' A person may be mistaken, and sometimes is, as to the identity of his best known 
friend,” said Judge Tuck of New Burnswick in Palmer v. Baird 29. N. Brims 
42'45. See Art of Cross-cxaimnation by P. R. Aiyar, 1920, P. 525. 

2. '* Most people cannot easily remember faces ” says Professor Colegrove. Moore on 
Facts. Vol. U, 1908, P. 1357. Sec Art of CrosS’examination by P. R. Atyar, 1920, 
P. 525. 

3. A large propertion of mankind, never see faces accurately at all. See Ibid, 

4. So many mistaken identifications are made that “ the jur>* must receire and consider 
evidence of personal identity which is inconsistent with other evidence in the 
case, with scrupulous care and caution.’ See Ibid. 

5 As to illustrations of mistaken identity see ibid and Will's Circumstantial Evidence, 
pp. 182—184. 

6, Value of identification depends on two factors (1) Identifying persons must not 
have been seen accused after crime : (2) no mistakes must be made by identify- 
ing witnesses or they must be negligible. 1936 A. 373. 

31. Objections by accused to — ' 

When the accused protests that the identifying witness knows him before, much value 
should not be attached to identification. 1925 O. 226=35 Cr. L.J. 889, 148 I. C. 1192. 

32. Object of— Parade. 

Idenl ' ' ' ^ defence Advocate material to 

the bona fides of ptosecu- 

33. Of animals. See Identification of animals. 

34. Of dead body. See Identification of dead body. 

1. Although the bodv IS decomposed, it can be identified by means of clothes, ace 
height, etc. 81 I. C. 271»=1923 L 40 = 25 Cr. L. J. 783. See 15 P. \V. R, 1915 Cr.’ 

2. Where the head is cut off and the rest is swollen, identific.ition by looking at the 
photograph is not reliable. 9 Mays. L. J. 142. 

35. Of stolen properly. See Receiving stolen property — 8. 

36. Of thing. See Identification of things. 

37. Parade. Sec — 26. * 

1. The Magistrate should make a list of outsiders mixed with the accused for the 
purpose of identification with their names and addresses, (b) The JIagistrate 
should note in what co'nection the witness identifies him. (c) If n wrong person 
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is identified it slwuld be noted, (rf) It is the duty of the Magistrate to record 
any cornplamt or objection made by accused, at the time of identification parade 
and tf the complaint is absolutely futile, be may note it as such. 1935 I 23fl« 
253 I. C. 1056=35 Cr. L J. 1180. . 

2. Identification parade must be held at the earliest opportunity and all available 
witeses^shouM be required to attend at the very first parade. 1934 L, 641 = 1934 

3. The question whether a witness has or has not identified a man during investigation 
is not one which is in itself relevant at the (rial. The actual evidence is that given 
by witnesses in Court. Its value is not strengthened by the recognition of witness 
at the parade, although, on the other hand, its value will be destroyed if it is shown 
that they have failed to identify accused prior to trial. 1936 Pesh. 166. 

38. Parade held by Police. 

1. Statements made bj' witnesses to Police during the investigation are not admissible 
to corroborate the evidence given at the trial. 6 L. 1 71 « 1925 L. 399= 27 Cr. L. J. 
438, 1926 P. 232=27 Cr. L. J. 484. 

2. Where identification proceedings held by the Police are not supervised by the Magis- 
trate, the proceedings under S. 162, Cr. P. C., will be inadmissible under, S. 157, 
Ev. Act, to corroborate their testimony given in Court. 1935 C. 3il=15S 
I. C. 843. Contra 1929 N. 36 = 29 Cr. L. J. 963, unless the parade is held in the 
town of Calcutta or Bombay. 54 B. 52', 53 C. 650, 1932 B. 196. 

3. Evidence of Police Officer regarding the identification of accused by the prosecution 
witnesses in the parade is admissible, being n simple exposition of fact or 
circumstance witnessed by him, .and S. 162 is no bar as it does not relate to any 
statement made to the Police. 1929 N. 36 (38) = 29 Cr. L. J. 963 = 112 J. C. 52. 

4. ' Identification parade held by Police requires most careful scrutiny, for if a person 

has seen the accused before the parade, he will identify him. 3924 M, 232= 25 
Cr. L. J. 145=76 I. C. 2S9, 1924 O. 295=25 Cr. L. J. 2125. 

5. A girl was robbed and she identified the accused m a test identification held by 
Police. Held, her statement was inadmissible, 1935 0.311=39 C. \V. N. 488, 

27 Cr. L. J, 813, 1925 C, 161 and 1926 C. 320 Ref., 1921 A. 215, Confm 1929 N. 
36, 1920 P, 334. 

39. Proportion of persons mixed with accused. 

«4.Uov *-ersons to one accused person for identification is the 

for the purpose of satisfying the Court that identifiea- 
cident. If this standard is not fully satisfied, the 
identification should not be rejected but should be subjected to rigid scrutiny. 1935 
A. 652=157 1. C. 146=1935 Cr. C. 652. Cr. Appeal No.248 of 1927 decided by 
Allahabad Hi'gh Court on l5tb May 1928 Rel. on, 

2. Each suspect must be mixed with at least ten under-trials. 1936 A. 373. 

40. Precautions about — Parade. 

Presumption of precaution having been taken in identification pvarade is hardly sufficient 
to render it truly valuable. 1922 L. 31 =23 Cr. L. J. 449. 


41, Record of — 

It is not correct procedure to have the Magistrate who conducted the identification 
narade simply depose to a memo which he prepared at the time. He must first 
give oral evidence of the same. 93 I. C. 1051= 1926 L. 378=27 Cr. L. /. 5-5^' 


42. Statements of witnesses as to— at parade. 

1. When a person a'ho picked out accused at the identification parade, is called as 

witness, '■ ' at the time of identification become 

siWe, not to corroborate or contradict him. 27 

813=95 r. L.J. 1358, 1925 O. 726=26 Cr. L. J- 1236. 

5L.396=1925 L. 19 = 27 Cr.L.J. 170=911. C. 954. ... 

2. Where a witness states in Court that he cannot identify any one, ms ^ ; L , 
the time of identification parade is not admissible. 95 I. C. 

=1921 A. 215. Sec 1926 O. 36 Contm 1928 L. 546= 29 Cr. L. /. Jo6. 
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3. If a person at the parade says “I saw this man who is now before me taking part in 
the offence," this statement can be proved by the Magistrate, although the witness 
does not remember whom he identified there. 1926 O. 36=26 Cr. L. J. 1564 = 90 

• I. C. 444, 5 L. 396. 

4. The evidence of a Magistrate that in his presence a witness identified certain accused 
is hearsay evidence. The st.atement is not made on oath and it is not in Courts. 
Such statements can only be used to corroborate or contradict the evidence which 
he gives in Court. 27 Cr. L. J. 813=95 I. C. 477, 5 L. 396= 1925 L. 19, 1926 O. 36 
= 26 Cr. L. J. 1564. 

5. If the witness is unable to recognize the accused ^in Court, his statement can be 
brought on the record under S. 288, Cr. P. C., if he^ was able to pick out accused in 
the Court of Committing Magistrate. 47 A. 39=1925 A. 223=27 Cr. L. J. 836, 
27 Cr. L. J. 813. 

6. If the witness states that he identified certain persons in Jail but cannot do it at 
the trial, the identity of the accused can be established under S. 9. by the evidence 
of the officer conducting parade. 47 A. 39, 1926 O. 36=26 Cr. L, J. 1564. 

7. Statements at identification parade are not admissible as substantive evidence. If 
some persons are not identified in Court, statements in identification parade are not 
admissible. 1934 L. 641, 1927 A. 163, 1921 A. 215 = 27 Cr. L. J. 813, 1925 L. 19 
= 5 L. 396, 1925 L. 137 Rel. on. 1925 A. 223 = 47 A. 39 Dist. 

8. Accused pointed out to a Magistrate at an identification p.arade another person as 
being one of the dacoits, who took part with him in the dacoity. It amounts to 
confession and IS admissible against other co-accused though not recorded. 1936 
R. 350, 1934 R. 78, 1932 M. 431=55 M. 711, 1922 M. 40. 45 M. 230, 1933 L. 716 
= 14 L. 290, 55 B. 463=1933 A. 440 and 37 C. 467 Ref. 

43. Value of— Parade. 

1. Identification in Jail but not in Court has little value. 1930 A. 746=128 I. C. 593 

*1930 A. L.J. 1105*32 Cr. L. J. 152. 

2. Identification of accused not previously known on a dark night h.as no value. 93 I. 
C. 892 = 27 Cr. L. J. 492. 6 O. W. N. 1056=31 Cr. L. J 689*1930 0. 60. 

3. Where the number of accused differs in F. I. R. and the compl.iint, the identification 
is untrustworthy, when the F. I. R. w-as given after long delay. 62 I. C. 209 
7 L. L J. 96=27 Cr. L. J. 225. 

4. Identifications made at night during a dacoity where blows are struck and people 

* are terrorized are generally of very little value. 1927 C. 820= 104 I. C. 714=28 

Cr. L. J. 874 = 46 ,Cr, L. J. 241. 1933 L. 299, 27 Cr. L.J. 492=93 I. C. 892. 
See 1932 L. 488. 

5. When the identification marks are told by the Police to the witness before identifi- 
cation, It is of no value. 1928 L. 724 = 110 1. C. 329 = 29 Cr. L. J. 697. 

6. The fact th.it a witness makes mistake in identification is no reason for discrediting 

* his evidence in other matters. 45 A. 300=1923 A, 352 = 24 Cr. L. J. 526. 

7. Sometimes the identification of the particular accused by witnesses to whom 
they were strangers is useful. 19 P. W. R. 1916 Cr.=33 I. C. 636=17 
Cr. L. 1. 156. 

8. When the complainant made no mention of the offender in F. I. R. the subsequent 
statement thaf he identified him at the time of attack is unreliable. 91 P. L R. 
1915=10 P. W. R. 1915 Cr. = 27 1. C. 346=16 Cr. L. J. 222. 

9. The power of observation and memory of different persons varies and the fact that 
the witness fails to identify a culprit docs not render the identification by other 
witnesses valueless. 1931 L. 178=131 I. C, 277=32 Cr. L. J. 684. 

10. The test for finding if the identification of accused by the deceased could be relied on 
would be, whether deceased mentioned the assailants' name soon after the 
occurrence, when he had no opportunity of consultation with others. 1931 M 
W. N. 731. 

11. Where in the first information report only two dacoits are alleged to have been 
recognizee at the time of commission of dacoity, subsequent evidence .that they 
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were all identified cannot be relied unon. 
= 16 Cr. L.J, 204. 


93 P. L. R. 1915=8 P. W. R. 1915 Cr. 


12 . 

13. 


14. 


.15. 


VVhen wUness TOS shown the acciised before tan.) .to) ))o identified (tie accused ot 

parade but not in Court. Held, his evidence was of no value, when he did not 
state that he had forgotten the face owinp to lapse of time. 1935 L. 230=150 
I. C. 1056=35 Cr. L. J. 1180, 


If the identification of accused by witness is not satisfactory, it is not sufficient 
corroboration of approver s story. 1935 A. 162= K35 Cr. C. 214. 

When the trial of acciwed turns upon question of wrong identity, test identification 
must be held, 1934 C. 169=35 Cr. L. ^ 601. 

The Magistrate conducting the parade must take intelligent interest, as life and 
liberty of accused person may depend on his vigilance and caution. 1933 L. 946= 


16. Where the identification is based upon a momentary glimpse in the confusion and 
excitement of the moment at night, though it w'as moonlit night, chances of error 
become greatly increased, 1932 O. 99=33 Cr. L. J. 381 = 137 I. C. 79. 

17. In determining what weight should be given to the identification test, (f) the 
number of wrong persons picked out, (»i) consistency of identificaftons made at 
different times, (I'u) large number of men paraded along with the suspects, 
(it)) picking out of many persons at random should be considered. 1932 O. 287=34 
Cr. L. J. 197 = 141 I. C. 511. 

18. If the witness identified three suspects as against four “wrong men” the identification 
test should not carry much value. 1933 0. 49=3'* Cr. L. J. 382=142 I. C. 831. 

19. It must be determined whether all the persons identified were previously known to 
the witnesses or were perfect strangers to them, the time of occurrence, the state of 
light and the opportunities which the witnesses had of identifying them, 1929 A. 
928=31 Cr. L. J. 206=12! I. C. 103. 


20 . 


21 . 


27. 


28. 


Use of policemen in identification parade is not objectionable if proper precautions 
are adopted, 1936 L. 409=162 I. C. 969. 

The power to identify varies according to the power of observation, which the 
witness may not be able to describe. Exact .amount cannot be laid down. 1930 
0. 455 = 32 Cr. L, J. 162=128 L C. 739, 1931 L. 178=32 Cr. L. J. 634. 

Witnesses may identify persons they may not have seen for years. 1928 C. 430= 
29 Cr. L.J. 1009=112 I, C. 337. 


Identification tests, as a rule, cannot form a sufficient basis for conviction, though 
they may perhaps add some weight to the other evidence against the accused. 19^ 

S. 149=30 Cr. L. J. 456, 1924 O. 295=25 Cr. L. J. 1125, 

Evidence of a witness given in Court should be accepted only if he identifies the 
accused whom he previously identified in Jail. 1925 L. 137=25 Cr. L. J. 1272— 

82 I. C. 280. * 


As a geneneral rule, failure of the witness to identify the accused in Court, whom he 
identified in Jail, weakens his evidence. 1930 0 455 = 32 Cr. L.J. 162, 23 Cr.L.J. 
850, 1927 O. 369=29 Cr. L. J. 129,. 1928 L, 546=29 Cr. L. J. 366. 

Where persons between 18 and 26 were paraded with the accused of 16 yeais sod 
they were made to sit outside the Thana before the persons were called in tor 
identification, the identification is unfair. 1933 L. 308=34 Cr. L. J. 714. 

Value of identification depends on two factors : — The identifying persons mwt 
have seen accused after crime and there were no mistakes or negligible • 


1936 A. 373. 

Court should not accept blindly identification evidence to outweigh the 
respectable eye witnesses. 1927 C. 820, 1932 0. 287. 1933 L 299, 

-1923 L. 662, 1934 L. 641. 1927 O. 196, 1932 S. 55, 1929 S. 149, 1923 L. 19^ 
A. 128, 1930 A. 746. 5 L. 396, 27 Cr. L, J. 946, 


44. 'Wrong persons identified. 

1. Accused was mixed up with five others. He was identified by three persons oat of 
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9 identifying witnesses. Held, it was sufficient identification. 1935 A. 477 = 154 

I. C. 812=1935 A. L. J. 479. 

2. Wrong identification of persons by witnesses was considered immaterial, when the 
identification was conducted in jail and four groups of men mixed with suspects 
were made. 1935 C. 515 (522)=36 Cr. L. J. 1115. 

3. If a person identified three suspects as four “wrong men” identification is not 
entitled to weight. 1933 O. 49. 

IDENTIFICATION OF ANIMALS. 

1. By hoofs or fool mark. 

As a rule the fore hoof of a horse is rounder and more confined, whilst the rear-hoof is 
more elongated and more open. The size and shape of the shoes, the number of the 
nails and the distance from one another, etc., are often so characteristic that their 
impressions may very well serve to establish identification. Criminal Investigation 
by Dr. Hans Gross, Ed, 1934. See 5 L. 396 = 1925 L. 19=27 Cr. L. J. 170. 

2. By skin. 

Identification of animal by freshly flayed skin is suspicious. 29 I. C. 72= 16 Cr. L. J. 440. 

3. Peculiarities of animals. 

There are peculiarities in animals from which one can recognise them. 25 P. R. 1S83 Cr. 
IDENTIFICATION OF DEAD BODY. See Identification-34. 

1. To determine sex. 

When the entire body is available there is no difficulty m determining the sex. When 
mutilated fragments of a body or only bones are available for examination, the 
following are the more important sexual characteristics of the skeleton in the 
female — 

1. The hones are smaller, thinner and lighter and muscular attachments less prominent 
than in the male. 

2. The />c/v»s is shallower, wider, ilia more expanded, sacrum more concave than the 
male (where It IS straighter), the symphjsis shorter, puhtc arch wider, with edges 
more diverted, foramina more triangular and outlets larger than m the male. 

3. The rihs have a greater curvature than in the male. Lyon's Med. Jtir., Ed. 
1904, P. 32. 

2. Value of-- 

1. .Although the bodv is decomposeil it c.in he identified bv me.ans of clothes, age, height 
etc. 1923 L 40 = 25 Cr. L. J. 783, 15 P. W. U 1915 Cr. 

2. Where the head is cut off and the rest «s swollen, identification by looking at the' 
photograph IS not reliable. 9 M>s. L J. 142 

IDENTIFICATION OF THINGS. Sec Receiving stolen propertj — 8. 

1. Cereal and grain. 

1. Cereals cannot be identified. 57 I. C. 913. 

2. Grain is not cap.able of identification. 1 Weir 429. 

2. Cloth 

1. ldentific.ation of ordinary cloth's is impossible. 1922 A. 2-1. 

2. The fact that cloth found in the house of accused answers to the general description 
of the ttolen clothes as given bv the complainant is not sufficient proof of identity, 
that the cloth found had a particular stamp on it is not a sufficient proof. I L. 102 
= 57 I. C. 167. 

3. Coins and cash, 

1. Cash or coins is not properti except m so far it can be identified in specie. 1926 
S. 17 = S9 I. C. 259 = 26 Cr. L. J. 1315. 

2 If a thief is found in possession of stolen coin*, it is always safer to lafl ct fine on 
him and realize those coins. The rule of caveat emf-lor does not apply to currency 
coins. 1925 5.17=25 Cr. L.J. 1315. 
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fdciiti/icdiion of 

3. Coins found on ihr. thief must hs proved to |h 5 the nctinl coins heforc they can he 
treated to he stolen property. 192''> S, Cr. L. J. UI5. 

4. Evidences of — . 

1. Evidence of iilentlty is easily pnKurable. 25 1*. K. 1883 Cr. 

2. If the IdcntUy of stolen goods Is doubtful conviction enn Ik* set aside even in revision. 
194 l\ L. R. 1913. 

3. It Is wliolly insuniclcnt to prove tlMt property stolen svns very much like that 
produced. 29 I. C. 72, 

4. The distinctive names of stolen goods m«s; given in the list of stolen articles. 
1921 P. 499. 

5. The evidence of n Avilness that cotnphm.ant or some body else identified the recover- 
ed stolen property is Inadmissible as hearsay, 1924 L 727. 

6. If the case entirely depe.nds on evidence of identity. It Is genemlly of difficult and 
unsatisfactorj* nature. 17 P. K. 1868. 

5. Goods of common pattern or ordinary make. 

1. If goods of common pattern are found with the nccosed, he cannot be convicted. 
1923 L. 36«8l I. C. 48. 22 P. W. R. 1912 Cr. 

2. A thing is sometimes singular or rare, m either in si 2 e, shape or colour, or as the 
production of tv foreign country which may make deep impression to make recogni- 
tion e.asy. R^/u on F<rcts, P. A7* Art of Cross-exfTf«i«rt/fou Ay P, R. Aiy^rr, 
7920. P. 544 

3. Manufactured goods of particular trade as of clothing, household furniture, tools of 
trade or husb.andry or things of other kind c.innot be recognized unless there is 
some striking diffierence, distinguishing it from others of its kind or species, e.g., 
accidental stamp or slain or something wanting cr superfluous in it. Ibid, P, S44. 

A , By constant use a thing can be recognised. A carpenter, a mason or a workman by 
remembrance of their general apne.ar.ance can recognize his tools and most people ' 
their dress and other things by frequently seeing, handling or using them. 
Ibid. P. 545. 

5. Where stolen article is of ordinary make and there is nothing peculiar in it, the 
evidence of a complainant — a person of ordinao* position, as to its identification is 
not sufficient. 22 P. W. R. 1912 Cr,“13 Cr. L. J. 555, 81 I. C. 43. 

6. Ornaments. 

Indian women can identify their jewellery even of common pattern. 1926 L. 132=s26 
Cr. L. J. 1361=89 I. C. 449, 

7. Shoes. 

A village shoe-maker who makes one pair of shoes every week for villagers cannot 
identify it from another as belonging lo a practicular person. 1935 L. 80S (806). 

8. Sugar and sweets. 

1. Sugar IS not capable of identification but the find of large quantity of sugar with the 
accused mav be corroboration of prosecution story. 9P. f06=1930 P.513. 

2. Sweets c.innot be identified. 35 P. W. R- I91Z Cr. = 94 P. L. R. 1912. 

IGNORANCE OF LAW. 

1. Ignorance of law IS no defence, but It is a matter to be taken into consideration m 

mitigation of punishment. 29 Cr. L. J. 506=1928 N. 188, 1933 C. 332. 

2. Ignorance of law cannot be pleaded as defence. In a prosecution under .S. 19, 

Act, accused were not defended by counsel and they did not plead exception ^ 

S. 2 (7) (cr), though the circumstances showed it could have been /T--’ 

that the Magistrate ought to have questioned them regarding the possible detenc . 
1930 R, 349=1930 Cr. C. 1177=128 I. C. 845. 

3. If any individual should infringe the statute law of the country through 
carelessness, he must abide by the consequence of his error. He cannot p 
ignorance of law. 14 M. 342~'354, 1936 S. 153. 
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Ignorance of La\c‘~^(concJd.) 

4. Ignorance of law is a good evidence of mental condition. 1 Weir 74. 

5. Pica of ignorance of lav, is a good defence to a cliarge under S. 497, I. P. C., the 
language of which leaves room for such admission. 1 B. 347, 1 B. 97 (116), 
6 B. 126. 

6. Ignorance of law is no defence to a charge of bigamy. 1 B. 347, 6 B. 126. 

7. The maxim that every one is presumed to know the law is limited to the determina- 

tion of the civil or criminal liability of the person whose knowledge is in question. 
It cannot be made use of when p.arties are entirely dilTerent and distinct from him. 
26 C. 465, 28 C. 401 (P. C.) 

ILLEGAL. S. 43, I. P. C. 

1. The word illegal has an extensive meaning including anything and everything which 

is prohibited by law, which constitute an ofTence or which furnishes the basis for a 
civil suit ending in damages. 120 f. C. 205=1929 A. 935=*3I Cr. L. J. 12. 

2. The accused submitted to his ofBcial superior a false ‘ml' return of lands in his 
enjoyment and also made a false statement in the revenue inquiry. Held, that no 
offence was committed as the act of ac<iused was not illegal. 14 M. 484, 4 M. 144 
Diss. from. 

3. Threatening to ask complainant m a criminal trial scandalous and indecent questions 
unless he paid the Pleader certain monev is an offence under S. 385. 1930 P.593 
= 128 I. C. 141 = 32 Cr. L. I. 87=9 P. 725. 

4. Illegal and unlawful have the same meaning. 27 Cr. L. J. 689 = 1926 B. 122. 

5. Distributing a defamatory pamphlet causing provocation is illegal and constitutes an 
offence under S. 153. 1. P. C. 62 I. C. 401. 

6. Throwing brick at a temple or mosque is not illegal. 1928 A. 745. 

ILLEGAL CONSTRUCTION OF DAM. See Unlawful assembly-9. 

ILLEGAL GRATIFICATON. See Bribe, Harbouring oflender. 

ILLEGAL OMISSION. See Omission Ss. 32-33, I. P, C. 

1. Abetment by— See Abetment — 13. 

2. What is— 

1. When the law imposes a duty to act on a person, his illeg.^l omission to act renders 
him liable to punishment. 20 B. 394. 

2. The omission or neglect must have an active effect conducing" to the result, as a 
link in the chain of facts from which an intention to bring about the result may be 
inferred. (1886) 1 Weir 495. 

3. The amount of negligence that would make a man criminally responsible is a question 
of fact in each case. 92 I. C 433=1925 S. 233=18 S. L. R. 199. 

4. An omission to interfere in order to prevent a murder being done before one’s very 
eye is a “criminal act." 95 I. C. 603= 27 Cr, L. J. 827. 

5. An act may constitute an offence under two or more enactments. 33 M. L. T. 263. 

6. If a Police man tortures a person for extorting confession, another Police man who is 
present there is guilty of illegal emission and is guilty of abetment. 20 B. 394. 

7. If the offence IS committed in the presence of village Chavkidar, he is not guilty of 
abetment, if he does not prevent it. 8 C. 728. 

. ILLEGAL SEIZURE. See Unlawful assembly — 10. 

ILLEGALITIES. See Irregularities. 

ILLICIT INTERCOURSE. See Abduction — 13. 

Illicit inteicourse means the sexual intercourse between a man and a women who are net 
husband and wife. 4 A. L. J. 482=6 Cr. L. J. 9=1907 A. W. N 199 •IQ’2 L 
555 = 138 I. C. 597 = 33 P. L. R. 727=33 Cr. L. J. 673. 

ILLUSTRATIONS. 

1 . The illustrations in a Code or Act are pot e*baust«e. Thev .are n-erelv etooriiorv 
18 P. W. R. 1918 Cr. ’ expo iiory. 



Uluttrafions — (condil.) 


2 . 

3. 

4. 


«'‘ctirtn Hint to K* 


If the ni»‘:tr.'ttton«i rtrc inron'Jinfrnt Vilh lh<! «:c<'tinn. it thK 
follovscd nndlljpy nj.'iy I'c lynoml. 15 11. 491 (490). 2.H M 57 tV'* 
I. C. 753, 1924 A. 74S. 1933 11. 313, I H. 147. 17 P. H. 1915. ’ 


IHijPtmt.on*; ought uevcr to lx; .nllonrtl locontrol thr phin tncaning of the ^‘‘clion its-lf 
and certainly they oucht not to do so. where the efTect would \>c to curtail .a right 
which the section in its ordinary sen^c would confer. 7 C. 132(135) 19 IJom I K 
15; (P. C.). 1925 A. 220, 20 M. 481. 45 H. 834. Zi M. 57, 52 H. 257, 7 A. 131 


Illustrations althouph attached to, do not in legal strictness form part of the Acts and 
are not absolutely bindinR on Comt, 1 A. 487 (495), 1 34. 


The iUustr.ations are onlv intended to issita in construing the larjcmpc of the Act. 
1 n. 147, 6 C. 171. 23 \V. R. 311, 3 A. 573. 4f. II. 843. 1925 O. 24. 55 C. 154. 

The illustrations ought not to be consinicd ns limiting the right given by the section. 

OO >» C*T t O J 


7. Illustrations cannot control the general words of the section. 30 Pom, L, K. 315-— 
382=1923 n. 78 = 108 1. C. 30«»Cf. f.. J. 320. 

8. The Privy Council has laid down that illustrations to an Indian Statute are to be 
taken as part of the statute. 21 Horn. I.. K. 558, 1918 P. C. 249=48 I. C. 1, 1 A. 
34. 1923 O. 15. 

9. Illustrations can be used to construe the section if the meaning is doubtful, 80 1. C. 
896. 46 I. C. 497. 

IMPEACHING CREDIT OF WITNESS. Ss. 155-146-153. Kridence Act. 

I. By previous statement. 

li A report of an offence not made at or about the time of the occurrence to .an officer, 
who has no power to investigate the matter, can be used to impeach the credit of a 
witne.ss, but cannot be used to corroborate him under S. 157, ICvidence Act. 55 C. 
879=1928 C. 732=29 Cr. L. I, 823 = 111 1. C. 3/7. 

2. Statements made by witnesses to Police cannot be used by Court for contradicting 
them. 192i C. 147=92 I. C. 453*42 C. L. J. 528*27 Cr. h. J. 277. 

3. Statements made by a witness signed before the Managar can be used to contradict 
the statement made on oath at the trial. 1922 M. 303*23 Cr. L. J. 262. 

4. Where in the Sessions Court witnesses retracted their statements before the Com- 
mitting Magistrate, the statements made to the Police and the Committing Magis- 
tr.ate are relevant to contradict their evidence before the Sessions Court given in 
place of their retracted statements. 46 B. 97*1922 B. 108*22 Cr. L. J. 636. 

5. First information report can be used to contradict the witness making it. Court 
cannot rely on the report and discard the evidencegiven on oath. 1924 A. 164*74 
I. C. 716*24 Cr. L. J. 812. 

6. In rape cases the general immoral character of the woman is relevant evidence. 1926 
C. 320*92 I. C. 439*27 Cr. L. J. 263. 

7. A witness cannot be contradicted under S. 155 by previous statement made by him 
unless his attention is drawn to it as laid down m S. 145, Evidence Act. 9 P. W. li. 
1914 = 127 P. L. R, 1914*22 I. C. 861. 

8. Evidence of a witness hostile to the Crown may be impeached by reference to the 
Police diary. 45 I, C. 272*19 Cr. L. J. 512*5 P. L. J. 568. 

9. Where a previous deposition of a witness is relied upon to impeach his credit 

S. 155 (3), Evidence Act, the contradictor}* statements alone can be admitted in 
evidence. 15 Cr. L. J. 621 * 13 I. C. 678. 

10. The credit of a witness can be impeached by his statement to Police, though no 
person is bound to state truth before the Police. The statement to Ponce if no 
evidence like a statement made on oath before a competent authority. 41 i- • 
»18Cr.L. J. 844. 

11. When a witness is cross-examined with regard to his previous statement before the 
Police, the Police Officer who recorded or beard his statement can fce ex-amined to 
Drove the statement under S. 155, Evidence Act. 34 C. 129. 



ImpeachitJS Crceiil c/ \Vilncss-“(coticld.) 

12. A statement by J to H was reported at the by the latter and there recorded. 

Held, tliat though the evidence of J could be contradicted, by the evidence of H, it 
could not be contradicted by what Police recorded as first information report. 8 
C. W. N*. 218 (221). 

13. The previous contradictory statement is not admissible as proof of facts therein 

asserted. It can be only admitted to impeach the credit of a witness and for the 
purpose o) neutralizing or raising doubt or suspicion as to those parts of witnesse’s 
testimony with which the contrary statement is at variance. 1905 A. W. N. 64, 
26 M. 191. 

14. Judgment in another case in which witness was disbelieved is inadmissible under 
S. 155 (1). Evidence Act, to impeach his veracity. 1927 P. 61=5 P. 777,-4 
C. W. N. 684. 

15. Evidence may be given that the witness brought some cases that were dismissed 
or decreed against him, or that the witness made false charges, etc. 4 C.' W. N. 684. 

16. A conviction 30 years old must not be allowed to be put to witness. 26 A. 371. 

17. If the good faith of a witness is not questioned, evidence of previous statement is 
inadmissible without previous cross-evamination of the witness. 1936 P. C. 289. 

2. By a defence witness. 

The statement of a witness for the defence, that a witness for the prosecution was at a 
particular place at a particular time is admissible, though the P. W. was not cross- 
examined on the point. 11 B. H. C. R. 166. 

3. Contradicting replies concerning — . S. 153, Ev. Act. 

1. Replies to questions asked with a view to impeach the credit of a witness by injuring 
his character cannot be contradicted. 6 B. H. C. 93, 1928 P. C. 54 = 103 I. C. 1. 

2. If a u'itness has offered to sell his evidence to a party which is refused, the fact, if 
denied by the witness may be proved. 1928 P. C. 54" 108 I. C. 1. 

IMPLICATING INNOCENT PERSONS. See Evidence— 3, Motive— 9. 

In a murder case while witnesses implicate the accused when they are faced with the 
necessity of exculpating themselves, their evidence is open to grave suspicion. 1930 
P.338" 129 I. C. 666, 1934 R.98. 

IMPLIED CONSENT. See Consent — 5. 

IMPORTING PERSONAL KNOWLEDGE BY JUDGE. See Judicial notice— 15. 
IMPOTENCY. 

1 . Causes of — . 

(а) Age.— In females, there can be no limit to the oldest age, she can be potent to allow 

the act. In males, a man of eighty is capable of becoming a father. As to the age at 
which a well formed male child m capable of getting an erection nothing need be 
said, It is a function inherent in the structure of a healthy penis. The legal 
presumption is that the generative faculty does not disappear through age. 

(б) Illness. — As a general rule, diseases which do not affect the brain nor spinal cord 

and which are not attended with great debility do not prevent intercourse. Blows 
on the head or spine by affecting the brain and spinal marrow may produce 
impotency. 

(c) Emoltoti . — Emotion is an exceedingly common cause of temporary impotence, and 

in a few exceptional cases it is reported to have caused permament impotency as 
regards one particular female. Tact and possibly a slight exhibition of drugs will 
usually overcome this form of impotency. 

(d) De/orniitics or defect. — In some instances there is an arrest of development in the 
external organ. Even the presence of two cr three penis, is no bar to exercise of 
sexual power. 

(c) Disease or drugs. — Temporary impotency may be caused by acute disease of the 
penis, e.g., the chordee of gonorrhoea, sores on the glandslor fore skin, etc. Complete 
destruction or removal of testicles does not at once destroy the power of connection. 
If the testicles are removed after puberty, the power of erection remains for a long 
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Impoiency-^icoitcld.) 

peri^. Impotency from personal abuse is very doubtful, and depends more on 
mental emotion (shame) than anything else. Taylor's Bed. Jur., 1928, Pi. 3—S II 
[.yansmd.Jur:,m4, P.232, Lyons iled.Jur., 1935, P.342. 

2. Definition of — . 


Impotency may ^ deHned as “ the mcapabiUty of either sex to allow or grant to the 
7928^ P^l eratificalion of the sexnal desire.” Taylors Med. Jur., 

3. Loss of Testicles. See Testicles. 

4. Plea of in rape case. See Rape — 15. 

IMPRISONMENT, See Sentence. 

1. In default of security. See S. 110, Cr. P. C. 

2. In lieu of fine. S. 64, I. P. C. See Fine — 1. 

3. Nature of—. S. 66, 1. P. C. See Fine— II. 

4. Period of— in default. S. 65, I. P, C. See Fine— 9. 

5. Till rising of Court, Sec Sentence — 27. 

IMPROPER ADMISSION OR REJECTION OF EVIDENCE. S. 167, Evidence Act. 

1. S. 167, Evidence Act, applies to civil as well as criminal cases. 1 C. 207, 2 B. 61, 

‘ 9 A. 609, 25 M. 61. 5 Bom. L. R. 434. 28 B. 129. 

2. The wrongful reception or rejection of evidence is an error of law. 11 G. W. N. 1028. 

3. E'f idence should not be rejected without giving snfificient reasons. 11 C. W. N. 380. 

4. An accused in a trial by jury is entitled to the verdict of jury on question of fact, and 
where verdict is vitiated by the improper admission or rejection of evidence, the 
conviction should be set aside and accused retried. 21 C. 955, 4 C. W. N. 576, 30 
C. 822, 4 C. W, N. 196. 

5. According to Bombay High Court, if part of the evidence is irrelevant or inadmU» 
sible. High Court can uphold the verdict on remaining evidence or may direct 
retrial. 19 B. 749 (761), 27 B. 626. 39 M. 449. 

6. In case of appeal against acquittal. High Court will not order retrial if the evidence 
could not support a conviction. 26 M. 1. 

7. High Court has power under S. 26 of the Letters Patent to review the whole case 
and to determine whether admission of rejected evidence would have affected the 
result of retrial. 17 C. 642, 2 B. 61. 

8. Where inadmissible evidence is admitted, there are two points for consideration, 
firstly whether the reception of the inadmissible evidence has in fact occasioned 
failure of justice, and secondly whether if it is excluded, there was sufficient evidence 
to justify the verdict of jury. 1925 C. 161=26 Cr. L. j. 307. 

9. A Magistrate cannot import his personal opinion, about the personal character in the 
decision of the case, nor he can refuse to believe evidence in accused’s favour on 
that account. 50 I. C. 171 = 20 Cr, L. J. 283. 

10. Where the evidence improperly admitted is very trivial and cannot have occasioned 
a failure of justice. High Court should not order a retrial but make an enquiry 
under S. 167, Evidence Act. 14 C. W. N. 493= U Cr. L. J. 196=11 C. L. J. 30J. 

n. Privy Council set aside conviction for abetment of murder, which 
based on inadmissible evidence, and when that evidence was 
not exist any reliable evidence on which a capita] conviction could safely he 
36 M. 501,6 B. L. R. 495. 

12. Misreception of apiece of evidence, which is inadmissible, but which has very i 

weight, does not vitiate the trial. 1930 P. 247=31 Cr. L. J- 721. 

13. The mere fact that an inadmissible piece of evidence is on the through a 

technical error, should not stand in the way of conviction. 1923 P- 

14. Order excluding evidence can legitimately be attacked in an appeal a?ain«t the order 

cf acquittal. 1927 S. 23= 27 Cr. L. J. 1217=97 I. C. 1041. 



Improper Admission or Rejection of Evidence — {condd.) 

15. Though this section implies that improper reception of eridence is not to be made 
a ground for the reversal of judgment, unless it was objected to by the parly, 
yet S. 256 of Cr. P, C. (of the old Act) lays down^ that Judge can prevent the 
production of inadmissible evidence whether it ’is objected to by the parties or not. 
11 B. H. C. R.(Cr. C) 44. 

16. It is incumbent on the Court to investigate whether independently of the evidence 
improperly admitted there is sufficient evidence to justify conviction. 47 C. 671 
=1920 C. 500=58 I. C 929, 1935 M. 528 (540)=68 M. L. J. 73. 

17. The object of trial in every case ts to ascertain the truth. It is necessary that 
Courts should be in a position to estimate at its true worth the evidence given by 
witnesses. And nothing that is calculated to assist it in doing so ought to be 
excluded, unless for reasons of public policy the law requires its exclusion. 11 
Bom. H. C. R. 120, 1935 S. 145(171). 

18. Sessions Judge upheld the conviction after excluding wrongly admitted evidence, 
but the trial took a different course, the case was sent back for retrial. 1933 C. 
136^=34 Cr. L. J. 294. 

19. A finding will not be disturbed if after throwing aside the evidence which ought 
not to have been admitted, that still remains sufficient evidence to support the 
finding. 1932 S. 201, 1926 L. 20, 1926 P. 211. 1924 B. 480, 1925 M. 245, 9 A. 
609, 11 Bom. H. C. 90. 

20. Where an objection with regard to the admissibility jof evidence is taken before 
Court, the Court should ignore the evidence wrongly admitted. If it is not done, 
High Court usually remands the case for a finding with refeience to admissible 
evidence. 1925 M. 245=25 Cr. L. J. 1275. 

21. Conviction will be set aside if evidence of had character is admitted. 1931 P. 345 
= 32 Cr. L. J. 1025 = 133 I, C. 449. 

22. S. 167 in applicable whether the objection is taken in appeal or revision, though 
such an objection standing alone is hardly sufficient for revision. 23 B. 177. 

IMPROPER PROCEDURE. Sec Transfer (Grounds)— 50. 

IMPUTATIONS. See Defamations-20 to 27. 

INCISED WOUND. See Wound— 14. 

INCLUDES. 

1. The word “includes" is a phrase of extension and enlarges the meaning of the 
words occurring m a statute. 30 B. 558. 

2. When the word "mcludes" is used, it does not exclude other persons or things. 22 
B. 235, 4 C.483. 

INCOMPLETE CH ALAN. See Examinations of accused— 14. Confession (recording of), 

INCONSISTENT PLEAS See Defence— 6. 

INCRIMINATING CIRCUMSTANCE. 

1. Admissibility of—. See Admissibility — o. 

2. Explanation of—. See Mark of injury— 2. Explanation by accused. 

INCRIMINATING QUESTIONS. S. 132, Ev. Act. 

1. Compulsion— omission to object— 

1. Compulsion may be implied or explicit and in every case it is a question of fact 
whether there was or was not compulsion. A witness who answers questions put 
to him without seeking the protection of S. 132 by objecting to the question put 
or requesting to be excused, is not entitled to the protection. 52 M. 432 
4t' A. 271, 16 A. 88. 3 M. 271, 1926 M. 906 and 1924 A. 381 Poll- 42 A. 257 
and 1921 A. 362 Not foil. ; 1927 M. 379 and 1925 R. 345 DisU 59 I. C. 324 = 22 
Cr. L. J. 6S. 15 M. 63, 12 B. 440, 21 C. 392, 32 C. 756, 31 C. 715, 1933 O. 370. 
43 A. 92. 50 B. 162. 

2. Mere record of a deposition is not by itself sufficient evidence of compolscsr cr 
voluntarj- nature of the statement of a witness. 1928 N. 55 = 105 I. C. 820 = 28 


Incriminaitng Questions — (cone W.) 


3. A witness giving out in examination-of-chief that a woman had miscarriage without 
any knowledge whether she was married or not and when her character was not in 
issue, is not protected unless the judge himself asked the question. 1930 A. 493= 
129 I. C. 707=1930 A. L. J. H21«1930 Cr. C. 737. 

4. Relevant statements made by a witness on oath in a Judicial proceedings are not 
protected when he has not objected to answering the questions put to him. 50 B. 
162-1926 B. 141=93 I. C. 1S1 = 27 Cr. L j. 423=28 Bom. L. R. 1. 

5. A voluntary statement by a witness may stand on a totally different footing to an 
answer given by him to a question put by Court or Counsel on either side ofl a 
point which is relevant to the case. In the latter case he is protected under S. 132, 
although he may not have objected to the question being put to him. 43 A. 92“ 
1921 A. 362=3 M. 271, 16 A. 88. 40 A. 271 and 42 A. 257 Diss. from. 

6. Protest by a witness is not necessary for the benefit of privilege under S. 132, when 
he answers a question put by Court or Counsel on a relevant point. 58 I. C. 825= 
18 A. li. J. 940=1921 A. 362. 

7. When the incriminating questions were objected to by Pleader and the objection was 
overruled. Held, that the accused was compelled to answer within the meaning of 
S. 132 and the answers could not be proved against him. 37 C. 878. 

8. S. H8 gives the Magistrate power to compel or excuse an answer so far as it 
affects the credit of the witness, though not a question relevant to the matter in 
issue. 3 M. 273. 

9. The objection may come from the Pleader representing the witness. 37 C. 878. 

10. Where a witness answers a question put by Court, be must be deemed to have been 

compelled to answer, and is entitled to privilege although he did not object. 1934 

O. 386,43 A. 92,42 A, 257, 37 C. 878 FoU. 19330. 370= 3*i Cr. L.J. 71 Dist. 
lU If a person was compelled to answer a question he cannot be prosecuted for defama- 
tion. 40 A. 271, 50 B. 162, 53 M. 432. 

2. Privilege'-motivo. 

1. A witness actuated by malicious motives.makmg voluntary and irrelevant statement 
not elicited by questions put to him, is guilty of defamation. He cannot claim 
privilege. 1928 N. 58= 105 I. C. 320 =28 Cr. L. J. 996. 

2. A person making a defamatory statement as a party or witness is liable under S. 500. 

Penal Code, irrespective of the liability for perjury. He can be protected if 
succeeds in applying any of the exceptions mentioned in S. 499. 7 P. W. R. 1911 

Cr.=12 Cr. L.J. 193 = 10 I. C. 682. 

3. The Judge should advise the witness of his tight to claim privilege. 10 B. 185. 

3., Party.fight. 

In affray or party fight, members of one faction can give evidence against the^ other, but 
they cannot be compelled on the ground that the answers will incriminate them. 

I N. \V. P. 293. 

4. Prosecution for perjury foT-~. 

If an incriminating question is put to the witness and be makes a false answer, be 
guilty under S. 193, I. P. C. 2 C. L. R. ISl. 


5. Question. 

1. Taking a thumb impression is not equivalent to asking a question and may be 

against the person. Proviso to S 132 does not apply where no objection 
impression was taken. 39 C. 348. . 

2. The proviso applies only to a particolar queslion. It "io's C. 

immunity on a person who is examined after the protest. I92o L. 

599 = 27 Cr. L. J. 1383. 

INCRIMINATING STATEMENTS. See Admission, Confession. ^ 

If aperton Tolnntarily puts on record n statement of bis criminal 
iheieafter does cot repudiate it, he has no grievance if the Court fcg. 
desire against him. 1934 C. 221®* 147 I. C. 32. 



Indecent Questions. 

INDECENT QUESTIONS. See Scandalous questions— 

INDIAN PENAL CODE. Sec Index. 

INDUCEMENT. See Confession by inducement. 

INFECTION (SPR -ADING OF). See Public Nuisance— 38. 

INFLUENCE. 

1. Local Sec Transfer (Grounds)— 57. 

2. Of superior officer. See Transfer (Grounds) — 51. 

INFORMATION. See False information. Illegal omission. 

INFORMER. Sea Spy — Accomplice — 2. 

An informer’s statement to the Police that he purchased opium from the accused is 
inadmissible unless made m the presence of accused but finding of opium on 
informer and marked coins on accused is a circumstance from which it can be 
inferred that accused sold opium. 12 Cr. L. J. 479. 

INHERENT POWERS OF HIGH COURT. S. 561.A. Cr. P. C. 

1. Attachment of property before judgment. 

Orders in the nature of attachment before judgment are not altogether consistent with 
the spirit of criminal proceedings. 58 B. 152= 1934 B. 74. 

2. Bail. 

1 Wnere an application for specialleave to appeal to the Pnry Council has been 
lodged but not heard, High Court can grant bail. 49 A. 247, 24 M. 161, 15 P, 
R. 1908 Not foil. Contra 1936 C. 809. 

2. Under S. 561-A the High Court IS at liberty to interfere with an order granting 
bail passed by a Sessions Judge. 1925 N. 228=82 I. C. 755. 

3. Hign Court can re-arrest a person released by it. 1932 A. 534. 

3. Cognizance of offence. 

1. Jurisdiction to take cognizance of offence must be expressly conferred on the Lahore 
High Court in order to enable It to punish the offenders and the inherent powers 
of the Court cannot be invoked for that purpose. 1929 L. 217=115 I. C. 428 
= 30 Cr. L J. 460. 

2 -A complaint outside the provisions of S. 476, Cr. P. C., cannot be filed by any 
Court excepting High Court. 1931 A. 443=134 I. C. 225 = 32 Cr. L. J. 1105. 

4 Exemption of juror. 

High Court has inherent pouer to exempt anv juror on good cause shown. 1927 N. 
117 = 99 I. C 849 = 28 Cr. L. J. 177. 

5. Expunging objectionable remarks. See Expunging remarks. 

6. Exercise of — . 

1. High Court has power to revise oroceedings of a Magistrate regarding enquiries 
into death under S. 1 76, Cr. P. C., either under S. 439, Cr. P. C., or its inherent 
powers. 1928 B. 390=112 I. C. 567 = 29 Cr. L. J. 10 3 = 3r: Bom. L H. 1050. 

2. The words ‘ or otherwise to secure the ends of justice" can only mean that such 
other inherent power as the Court possesses is likewise preserved. Inherent powers . 
of the High Court are .as much controlled by principle and precedent as are its 
express powers by statute. 10 L 1 = 1928 L. 462. 

The inherent jurisdiction of the Court under S. 561-.A cannot be invoked for the pur- 
pose of doing an act which would conflict with any of the provisions of law or gene- 
ral principles of criminal jurisprudence. 11 L. 223 = 32 Cr. L. J. 551 = 1931 P. 81. 
High Court will set aside an order if it amaunts to abuse of process of Court. 1928 
O. 104 = 106 I. C. 694=29 Cr. L J. 102 

“Process ' of Court is a ceneml word, meaniug n fact any thing done by the Court 
50 B. 741, 130 I. C. 538. 



6. Inherent powers do not e-^tend the statutory powers given to the Court. 1926 M. 
139 = 91 I. C. 702=27 Cr. L. J. 125, 1924 B. -^85 = 82 I. C. 365. 

7. Execution by the District Magistrate of a warrant under S. 7, Extradition Act, is not 
an Executive Act. The order of the Magistrate cannot be interfered with under S. 
5 lj 1-A or under the revisional powers. 53 B. 149, 30 Cr. L. J. 272=1929 B. 81. 
42 C. 793 explained. 

8. Sessions Judge recommended that proceedings under S. 415, I. P. C., he quashed 
but the High Court ordered it to continue. Subsequenlly accused applied under S. 
S51-A for quashing the proceedings. Held, that previous decision of the Judge does 
not constitute estoppel. 1928 O. 292=110 L C. 209=29 Cr. L.‘J. 657. 

9. When an appellate or revisional Court has considered the case fully including the 
sentence, the sentence cannot be revised under the inherent powers. t931 N. 169 = 
134 I C. 6 t6, Canirct 1927 L. 139=28 Cr. L. J. 239. 

10. Even Lower Courts have inherent powers. 32 Cr. L. J. 551= 1931 P. 81 

11 Use of extraordinary power under S. 561-A should not be invoked when another 
remedy is available. 58 B, 152=1934 B. 74. 

12. Hi^h Court can correct an illegal order, although appeal is dismissed. 1934 P. 551. 

13. If the High Court Bench acted without jurisdiction, the only remedy is to move the 
Local Government to exercise the Royal Prerogative. 1933 C, 870. 

1^. Inherent powers do not include power to review order made in criminal appellate 
jurisdiction. 1933 C. 870, 1928 L. 462=10 L. 1. 

7. Interview of co-accused with counsel. Sec Interview with counsel. 

8. Quashing charge. 

1. If a charge is framed where none should have been framed, the proceedings of the 
Magistrate are irregular and the High Court has powers under Ss. 435 and561*A 
to prevent abuse of the process of Court and to secure the ends of justice. 1925 A. 
311 = 86 I. C. 284 = 26 Cr. L. J. 784 

2. In a suit on pronote, plaintiff was prosecuted under S. 471, I. P. C. Subsequently 
he obtained a decree. The charge must be quashed. 1934 0. 114 = 35 Cr. L. J. 576. 

3. It would be a sheer waste of public time to allow two parallel proceedings to go on 
simultaneously m civil and criminal Court. When a receiver is appointed by civil 
Court, proceedings under S. 145 should be quashed. 1935 0. 255 = 154 I. C. 121. 

9. Restoration of property. 

1. High Court can direct a party to redeliver goods to the proper person who is wrongly 
ordered to deliver them to another under S. 144, Cr. P. C. 50 A. 4l4. 

2. High Court cannot make an order which would conflict with the provisions of S. 89, 
Cr. P C., m the exercise of the inherent poivers, when the application has not been 
made w'lthin two vears from the date of the attachment. The Court has no juris- 
diction to make restoration. The proper remedy is to apply to the Government at 
whose disposal the property is according to law. 1924 B. 485 = 82 I. C. 365=25 
Cr. T.. 3. 1293=26 B. L. R. 719. 

3. Where land has been attached nnder S. 88 without a warrant the High Court wouW 
'interfere under inherent powers to.set right the irregularity though not under S. 89. 

, ' 1926 L 662=96 I. C. 977 = 27 Cr. L. J, 1025 

10. Review of its own judgment. Sec Review — 5, 

1 1. Revision petition not against proper order — . 

On application for revision against order of Assistant Collector instead of against that of 
Collector who was responsible for that of the Assistant Collector, High Court s 
inherent powers could be exercised under S, 461-A. 46 A, 879. 

12. Search of house. 

In whatever capacity an officer of the Crown m certain actions taken by him, wders 
search of the house of a public servant or of a subject of Crown, the High Court 
would have jurisdiction independent of the Cr. 1\ C., to interfere with the case. jl 
A. 377 = 1928 A. 756=30 Cr. L. J. 62. 



Under the provisions of S. 56t A an appalUte Court Ins got no power to entertain an 
appeal beyond the time allowed bv the Limitation Act. 122 I. C. 2i7 = 31 Cr. L. J. 
381 = 1931 N. 101, 1925 M. ‘09. 1924 B 485 = 25 Cr. L. J. 1293. 

15. Time*barred application. 

An application under S. 89, Cr. P. C , for the restoration of property cannot be entertain- 
ed after the prescribed period of two years. 1924 B. 485. 

16. Under-trial prisoners — ill-treatment in jail — . See Under-trial prisoners. ' 

INHERENT POWERS OF COURTS. 

1. After a trial is over a Sessions Judge has no inherent powers to pas'? orders regard- 
ing the custody of minor girl. 1934 C. 756. 

2. Inherent powers under the Cr. P. Code can be exercised by the High Court and not 
by the inferior Courts 1935 S. 84 = 1935 Cr. C- 370. 

INJURY. S. 44, I. P. C. 

1. Death of husband whether — 

A Magistrate imposed a fine in addition to a sentence of imprisonment on a conviction 
under S 304- 'V and gave compensation to the widow of the deceased out of fine. 
Held, that compensation could not be given as she did not suffer an injurv as defined 
m S. 44. 12 M. 352, 21 M. 74 Contra 17 P. R. 1898 Cr. 

2. False charge whether — . 

A false charge laid before the Police and never intended to he prosecuted m a Court may 
subject the accused to very substantial injurv as defined by S. 44. 5 C. 281, 6 C 
582, 7 M. 292, 10 M 232. 

3. What is— 

1. Injury is an act contmrt to lau. (1864) 2 M. H. C. R. 158. 

2. Threat of decree which can never be given effect to is a threat of harm. 1923 C. 590 

=72 I. C. 508=24 Cr. L. J. 396. 

3. Accused took away the complainant’s cattle or declined to release them till he was 
paid a sum of money and on receipt of that sum he released them. Held, he caused 
injury to the complainant. 1924 A 197 = 25 Cr. L. ]. 961. 

4. The word “property” in S. 44 means something m existence. Reasonable expecta- 
tion of pecuniary benefit for the loss of w'hich an action is maintainable by the re- 
presentatives of deceased is not property. 21 M. 74. 

INUNDATION OF PUBLIC DRAINAGE. S 432, I. P. C. See Mischief— 7. 

INNOCENCE See Presumption of innocence. Burden of Proof, Proof of innocence. Con- 
duct, Protest. 

INNOCENT PERSONS IMPLICATING OF—. See Evidence — 3, Motive — 9. 

INQUEST. Ss 174, 175, 176, Cr. P. C. 

1. By coroner. Sec Coroner’s'Act. 

2. By Magistrate. Ss. 174 (5) and 176, Cr P. C. 

1. Proceedings of Magistrate under S. 176 are an inquiry and a Judicial proceedings 
112 1. C. 567 = 1928 B. 390 = 29 Cr. L. J. 1063. 

2. High Court can revise proceedings of a Magistrate under S. 176 either under S, 435 
or S. 439 or under S. 561 -A. 1928 B. 390 Contra 3 C. 742. 

3. The object of holding inquiry into a suspicious death is lo check the opinion of 
Police by an independent inquiry. 112 I. C. 567 = 1929 B. 390. 

4. The Presidency Magistrate is not ousted, of his jurisdiction to hold a preliminary 
inquiry into a charge of murder, because the coroner has held an inquiry into 
the cause of death and has committed the accused to the High Court. 16 B. 



iihercui Powers of Ili&U Court — {contd.) 

6. Inherent powers Ao not extend the statutory powers gWen to the Court 1926 M 
139 = 91 I. C. 702=27 Cr. L. J. 125, 1921 \i. •‘85=82 I. C. 365. 

7. Execution by the District Magistrate of a warrant under S. 7, Extradition Act, is not 
an Executive Act. The order of the Magislr.ate cannot be interfered with under S. 
5 ijI.A or under the revisional powers. 53 It, 149, 30 Cr. L. J. 272= 1929 B. 81. 
42 C. 793 explained. 

8. Sessions Judge recommended that proceedings under S. 415, I. P. C., be quashed 
but the Higii Court ordered it to continue. Subsequently accused applied under S, 
S5I-A for quashing the proceedings. Held, that previous decision of the Judge does 
not constitute estoppel. 1928 O. 292= 110 I. C. 209=29 Cr. L.’J. 657. 

9. When an appellate or revisional Court has considered the case fully including the 
sentence, the sentence cannot be revised under the inherent powers. 1931 N. 169 = 
134 I C. 6c6, Contra 1927 L. 139 = 28 Cr. L. J. 239. 

10. Even Lower Courts have inherent powers. 32 Cr. L. J. 551 = 1931 P. 81 

11. Use of extraordinary power under S. 561 >A should not be invoked when .another 
remedy is av.ailable. 58 C. 152=1934 B. 74. 

12. Hijli Court can correct an illegal order, .nithoagh app5.al is dismlsseJ. 1934 P. 551. 

13. If the High Court Bench acted without jurisdiction, the only remedy is to move the 

Local Government to exercise the Royal Prerogative. 1933 C. 870. 

1‘. Inherent powers do not include power to review order made in criminal appellate 
jurisdiction. 1933 C. 870, 1928 L. 462= 10 L. 1. 

7. Interview of co-accused with counsel. See Interview with counsel. 

8. Quashing charge. 

1. If a charge is framed where none should have been framed, the proceedings of the 
Magistrate are irregular and the High Court has powers under Ss. 435 and 561-A 
to prevent abuse of the process of (^urt and to secure tlie ends of justice. 1925 A. 
311 = 86 1. C. 284=26 Cr. L. J. 784. 

2. In a suit on pronote, plaintiiT was prosecuted under S. 471, I. P. C. Subsequently 
he obtained a decree. The charge must be quashed. 1 934 0. 114 = 35 Cr. L. J. 576. 

3. It would be a sheer waste of public time to allow two parallel proceedings to goon 
simultaneously in civil and criminal Court. When a receiver is appointed by civil 

'Court, proceedings under S, 145 should be quashed. 1935 O. 255=154 I. C. 121. 

9. Restoration of property. 

1. High Court can direct a parly to redeliver goods to the proper person who is wrongly 
ordered to deliver them to .mother under S. 144, Cr. P. C. 50 A. 414. 

2. iligh Court cannot make an order which would conflict with the provisions of S. 89, 
Cr. P. C., in the exercise of the inherent powers, when the application has not been 
made withm two vears from the date of the attachment. The Court has no juris- 
diction to make restoration. The proper remedy is to apply to the Government at 
•whose disposal the property is according to law. 1924 B. 485=82 I. C. 365 = 25 
Cr; L. J. 1293 = 26 H. L. R. 719. 

3. Where land has been attached under S. 88 without a warrant the High Court would 
‘‘interfere under inherent powers to.set right the irregularity though not under S. 89. 

^ '1926 L 662=96 I. C. 977 = 27 Cr. L. J. 1025. 

10. Review of its own judgment. Se^ Review—*. 

1 1. Revision petition not against proper order—. 

On application for revision against order of Assistant Collector instead of against that of 
Collector who was responsible for that of the Assistant Collector, High Court s 
inherent powers could be e.xercised under S, 461-A. 46 A. 879. 

12. Search of house. 

In whatever capacity an officer of the Crown m certain actions taken by him, ^ders 
search of the house of a public servant or of a subject of Crown, the High Court 
would have jurisdiction independent of the Cr. P. C., to interfere with the case. 51 
A. 377 = 1928 A. 756=30 Cr. L. J. 62. 


Ittlierciif Powers of Ui^li Court — (cohcW,) 

13. Stay of proceedings. Sei* Stav of proceedings. Adjournment — 10. 

14. Time-barred appeal. 

Under the provisions of S. 561 \ an .'ippjlhte Court has got no power to entertain an 
appeal bejond the time allowed bv the Limitation Act. 1 22 I. C. 2o7 = 31 Cr. L. J. 
381 = 1931 N. 101, I92S M. *09, 1924 R 485=^25 Cr. L. J. 1293. 

15. Time-barred application. 

An application under S. 89, Cr. P. C., for the restoration of property cannot he entertain- 
ed after the prescribed perioil of two years. 1924 R. 485. 

16. Under-trial prisoners — ill-treatment in jail — . SVe Under-tnal prisoners. * 
INHERENT POWERS OF COURTS. 

1. After a trial is over a Sessions Judge has no inherent powers to pass orders regard- 
ing the custody of minor girl. 1934 C. 756- 

2. Inherent powers under the Cr. P. Code can be exercised by the High Court and not 
by the inferior Courts 1935 S. 84 = 1935 Cr. C. 370. 

INJURY. S. 44, I. P. C. 

1. Death of husband whether — . 

.\ Magistrate imposed a fine in addition to .i sentence of imprisonment on a conviction 
under S. 304- \ and gave compensation to the Axidow of the deceased out of fine. 
Held, that compensation could not be given as she did not sufTer an injury as defined 
in S. 44. 12 M. 352, 21 M. 74 Contra 17 P. R. 1898 Cr. 

2. False charge whether — . 

A false charge laid before the Police and never intended to be prosecuted iii a Court may 
subject the accused to very substantial injury as defined by S. 44. 5 C. 281, 6 C 
582, 7 M, 292. If M. 232. 

3. What is—. 

1. Injury is an act contrarj. to law. (1864) 2 M. H. C. R. J58. 

2. Threat of decree which can never be given effect to is a threat of harm. 1923 C. 590 

=72 I. C. 508 = 24 Cr. L. J. 396. 

3. Accused took away the complainant’s cattle or declined to release them till he was 
paid a sum of money and on receipt of that sum he released them. Held, he caused 
injury to the complainant. 1924 A. 197 = 25 Cr. L, J. 961. 

4. The w’ord “property” in S. 44 means something in existence. Reasonable expecta- 
tion of pecuniary benefit for the loss of w'hich an action is maintainable by the re- 
presentatives of deceased is not property. 21 M. 74. 

INUNDATION OF PUBLIC DRAINAGE. S. 432, I. P. C. See Mischief— 7. 

INNOCENCE See Presumption of innocence. Burden of Proof, Proof of innocence, Con- 
duct, Protest. 

INNOCENT PERSONS IMPLICATING OF—. See Evidence— 3. Motive— 9. 

INQUEST. Ss 174. 175, 176, Cr. P. C. 

1. By coroner. See Coroner’s'Act. 

2. By Magistrate, Ss. 174 (5) and 176, Cr. P. C. 

1. Proceedings of Magistrate under R. 176 are an inquiry and a Judicial proceedincs 
112 I. C. 567 = 1928 B. 390 = 29 Cr. L. J. 1063. 

2. High Court can revise proceedings of a Magistrate under S. 176 either under R 435 
or S. 439 or under S. 561-A. 1928 B. 390 Contra 3 C. 742. 

3. The object of holding inquiry into a suspicious death is to check the opinion of 
Police by an independent inquiry. 112 1 C. 567 = 1029 B. 300. 

4. The Presidency Magistrate IS not ousted, of his jurisdiction to hold a preliminary 
inquiry into a charge of murder, because the coroner Jms held an Inquiry Into 
the cause of de.ath and has committed the accused to tlie High Court. 16 11. 
159, 31 C. 1. 


Inquevt-^icondd.) 

5. An inijufst report by MagWtrniecnnnotb'5 Mken into ron'i/flcrnfion iwthr ^ -X)? 

Cr. P. C., by nnotbcr MagUUale. 19J2 C. 121 =35 Cr. L. j. 218. ’ ’ * ’ 

6. A report or finding under S. 176 is not necessary. And if there is one it do^'s not 
form part of the proceedings. 3 C, 742. 

7. Accused is rntilied to get copies of inaMcst report nnd statement of s^itncsscsat the 

inquest. 1925 M. 424. 1933 C. 861. csniin 

3. By Police. S. 174, Cr. P. C. 

1. A man who comes forward without being summoned and voUmlccrs information 
nt a Police enquiry under S. 174 is not l>ound to giro true .answers, J922 I i33~ 
65 I. C. 434 = 23 Cr. L. J. 82*6 P. \V. K. 1922Cr. 

Proceedings under S. 174, Cr. P. C.. sliouW l>e kept quite distinct from tlie proceed- 
ings taken on complaint regarding the same death. 1927 L. 30=99 I. C 
L. L. J. 52f =28 Cr. L. J. 26=27 l\ L. K. 779. 

3. When the liody cannot he found or has been buried, there can he no mvcsticaticn 
under S, 174. 27 P. U. 190S Cr=9 Cr. L. J. 105. 

4. Refusal to answer questions when summoned under S. 175 (l), Cr. P. C , during 
the course of investigation under S. 174 is an odcncc. 27 P. R. 1908 Cr. 

5. A rerbatim report of the statements of witnesses examined at the inqtest ni.iy 

of great use to the Court in testing the value of evidence suhsequentlv piven. 12 
Cr. L.J. 124=9 M.L.T. 321. 

6. False statement by witness at the inquest is not punishable under S. 21 lor 193. 

1932 M. 24, 1922 L. 133. 

7. But when he makes two contradictory statements before Police and ^fag^stmte in 
the same inquiry he is guilty under S. 193. 9 Cr. L. J. 304. 

4. Confession of accused. 

The confession under S. 25 need not l>e a confession of the crime which the Police 
Officer is nt the moment investigating. If A says to Police Officer during investiga- 
tion under S. 174 "I noticed B murdering, while I was murdering Z" his confession 
that he murdered Z cannot be proved. 1932 M. 24 = 1931 M. W. N. 1138=61 M. 

L. J. 860=33 Cr. L. J. 175=135 I. C. 590. 

5. Post-mortem examination. Sea Posf^wor/ein, 

6. Report. 

1. Considering the important nature of the evidence supplied by the result of post- 
mortem examination, it is necessary that in such cases the result of the obseri’a- 
tions external and internal should be fully recorded. 12 Cr. L. J. 124. 

2. Inquest report must be written and completed on the spot where the inquest over 
the corpse is being held,— Madras Police Manual, Vol. I, P. 85. 

3. The report does not prove itself and is inadmissible. 3 Cr. L. J. 41, 6 Bom. 

H, C. 75. 

4. Inquest report mentioned that none of the people examined could give any clue as 
to who committed murder. Some of those witnesses deposed about the .illeged 
confession of accused. Held, accused was entitled to get copy of inquest and 
cross-examine those witnesses and that the inquest report did not come under - • 

161, Cr. P. C. 1933 C. 861 = 147 I. C. 1007. 

7. -Summoning of witnesses at — . S. 175, Cr. P. C. 

1. A person examined by Police Officer under S. 175 is bound to answer tivly 
question put to him. 1922 L. 133, 25 P. R. 1908. 

2, A person who comes forward without being summoned and volunteers inform.ation is 
not bound to give true answer to questions. 1922 L. 133. 

INQUIRY. See Preliminary enquiry, Further enquiry. 

The enquiry of a case is not deferred till such time as the Magistrate begins to r^ord 
evidence but commences— not with the lodging of complaint or even with the Jssue 
of process — but with the appearance of accused on such process before the Magi?* 
trate to answer the charge. 32 Cr. L. J. 1161 = 134 1. C. 361 = 1931 B.4n. 



Iftsaite Person— ‘Ttial of. 

INSANE PERSON— TRIAL OF. Ss. 458—473, Cr. P. C. 

Proceeilings are revived against the accused if certificate Is issued under S. 473. But if 
certificate is not proved, the trial is not illegal. 1934 L. 1934 L. 123, 2 C. 356. 

INSANITY. S. 84, Penal Code. 

1. Applicability of S. 84. 

Where the accused vras of unsound mind at the time cf committing the murder but he 
knew perfectly i%ell that he is doing a wrong thing. S. 84 does not apply 46 A 
243 = 1924 A. 413 = 81 I. C. 171 = 25 Cr. L. J. 683. 

2. Burden of proof and Court's duty. 

1. The onns of proof when the plea of insanity is taken by the accused lies on him and 
it must be affirmatively proved that he was insane at the time of the commission of 
anofTence. 1929 C. 1 =30 Cr. L. J. 494, 21 Cr L. J. 317. 

2. Where the evidence as to insanitv of accused is conflicting, the accused should be 
convicted as on him lies the burden of proving insanity. 1924 A. 186 = 7" I C 
236=25 Cr. L. J. 348 = 21 A. L J. 776. 

3. The plea of insanity IS a defence to criminal responsibility. It must, therefore be 

established bv defence either from the prosecution evidence or independently by the 
defence. 22 C. S17. 50 I. C. 991. 55 I. C. 477, 21 A. L. J. 776. 

4. That the plea must be taken an.l proved b- defence is scarcely a rule which the 
Court will observe in ererj case. 27 C. IV. N 290= 1923 C. 460. 

5. U the Court entertains doubts about the sanity of prisoner, he should try the fact of 
such unsoundness of mind b% medical examination. Merely putting questions to 
him IS insufficient. 1 P. H C. H. 33. 

3. Degree of insanity 

1. Medical and legal standard of insanity are not identical. From the medical point of 
view, it IS probablx correct to saj that everv man at the time of committing 
murder is insane and is not in sound, healthy and normal condition but from the 
legal point of view he is sane so long as he can distinguish between right or wrong 
or there is .a guilty mmd. 1923 L. 508=25 Cr. L. J. 395. 

2. The mere presence of five circumstances, vis., (1) absence of any motive, (2) absence 

of secrecy, (3) multiple murders, (4) want of pre-arrangement, and (5) want of 
accomplices does not fulfil the requirements of S. 84. A man may be suffering 
from msanitx in the sense the word is used by an alienesi but may not be suffering 
frow ansoundness of mind as defined m S. 84. B Lr. ii* — J927 L. S2=99 I C 
323=27 PL. R 823 = 28 Cr. L. J. 1 20. ' * 

4. Delusions. 

1. Existence of delusions ^hich indicate a defect of sanity and uncontrollable impulse is 
not sufficient. 1929 C. 1=33 C. W. N. 136=30 Cr. L. J. 494. 

2. Accused had a delusion that the deceased bad connection ivith his girl wife and 
killed him, although no such thing happened at all. He was convicted of murder 
28 C. 613, 41 I. C. 142, 43 I. C. 423= 19 Cr. L. J. 135. 

3. If a person breaks some body's head and due to insane delusion thinks he is 
breaking a jar, or kills a child thinking that he is saving binj from sin and sending 
h>m to Heaven, he IS incapable of knowing the nature of his act. 23 C 604 30 
P. R. 1918 Cr. = 20 Cr. L. J. 1 = 48 I. C. 492. 

4. Accused was suffering from fever and being annoyed with cries of the children cut 
their throats and ent to sleep. The Court held the accused guilty as there was 
no evidence of delirium and commended him to the mercy of Government 
14 B. 512. 

5. Accused in paroxxsm of fever believing that he was surrounded by objects 
intending to harm him took a sword and killed goat and a girl. Held be was 
guilty. 12 M. 459. 

6. Accused killed his wife. He x\as under a delusion that armed men would come to 
his house and take away his wife It was shown that accused ceased attending to 



Inquest — (coMcW.) 


5. 

6 . 


An inquest report bv MagiMrale cannot In t:\ken into coiniOmiiorj under 
Cr, P. C., by another Magistralc. 1932 C. 121*^33 Cr. }. 2\b. 


S. POA 


A report or finding under S. 176 is not necessary. And if there is one it do''s not 
form part of the proceedings. 3 C. 742. 


7. Accused is entitled to get copies of inquest report and statement of n’itnc^scs at the 
inquest. 1925 M. 424. 1933 C. 861. esat me 

3. By Police. S. 174, Cr. P. C. 

1. A man who comes forward without being summoned and volunteers information 
at a Police caqniry under S. 174 is not tioumt to give true answers, 1922 I 133- 
65 I. C. 434 = 23 Cr, I., J. 82=6 l\ \V. P, 1922 Cr. 

^ Proceedings under S, 174, Cr. P. C., shoiiW Iw kept quite distinct from the proceed- 
ings taken on complaint regarding ibc s.mie deatli. 1927 L. 3f)“99 I. C 5'‘“S 
L. L. J. 524 = 28 Cr. L. J. 26=27 P. L. K. 779. 

3. When the l>ody cannot he found or h.as been buried, there can f;c no invcsttVaticn 

under S. 174. 27 P. U. 1903 Cr=9 Cr. L. J. 105. ' 

4. Refusal to an-swer questions when summoned under S. 17i (1), Cr. P. C , during 
the course of investigation under S. 174 is an offence. 27 P. R. J90S Cr. 

5. A verbatim report of the statements of witnesses examined at the inqr.est may Iw 
of great use to the Court in testing the value of evidence suhsequcntlv clven 12 
Cr. L.J. 124 = 9 M. L.T. 321. 

6. False statement by witness at (hr inquest is not punishabte under S. 211 or 193. 

1932 24, 1922 L. 133. 

7. But when he makes two contradictory statements before Police and ^^agistmte in 
the same inquiry he is guilty under S. 193. 9 Cr. L. J. 304. 

<4. Confession of accused. 


The confession under S, 25 need not lie a confes^on of the crime which the Police 
Officer is at the moment investigating. If A says to Police Officer during investiga* 
tion under S. 174 "I noticed C murdering, while I wa« murdering Z" his confession 
that he murdered 7. cannot be proved. 1932 M. 24 = 1931 M. W. K. 1138=61 M. 
L. J. 860=33 Cr. L, J, 173 = 135 I. C. 590. 

5. Post-mortem examinatioti. Sec Post'mortem. 

6. Report. 

1. Considering the important nature of the evidence supplied by the result of post- 
mortem examination, it is necessary that in such cases the result of the observa- 
tions external and internal should be fully recorded. 12 Cr. L.. J. 124. 

2. Inquest report must be written and completed on the spot w'here the inquest over 
the corpse is being held,^ — Madras Police Manual, Vol. I, P. 85. 

3. The report does not prove itself and is inadmissible. 3 Cr. L. J. 41, 6 Bom. 
H. C. 75. 

4. Inquest report mentioned that none of the people examined could give any clue as 
to who committed murder. Some of those witnesses deposed about the alleged 
confession of accused. Held, accused was entitled to get copy of inquest and 
cross-examine those witnesses and that the inquest report did not come under 
I6I, Cr. P. C. 1933 C. 861 = 147 I. C. 1007. 

7. Summoning of witnesses at — . S. 175, Cr. P, C. 

1. A person examined by Police Officer under S. 175 is bound to ansaer imly the 
question put to him. 1922 L. 133, 25 P. R. 1908. 

2. A person who comes forward without being summoned and volunteers informatJon is 
not bound to give true answer to questions. 1922 L. 133. 

INQUIRY. Sec Preliminary enquiry, Further enquiry. 

The enquiry of a case is not deferred till such time as the Magistrate begins to r^oro 
evidence but commences—not with the lodging of complaint or even vith the issue 
of process — but with the appearance of accused on such process before the Siaris* 
tratc to answer the charge. 32 Ct. L. J. 1161 = 134 1. C. 361 = 1931 B* 411. 
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Itisaue Person — Trial of. 

INSANE PERSON— TRIAL OF. 458—473, Cr. P. C. 

Proceeding'? are revived aBain«;t the accused if certificate is issued under S. 473. But if 
certificate is not proved, the trial is not illegal. 1934 L. 1934 L. 123, 2 C. 356. 

INSANITY. S. 84, Penal Code. 

1 . Applicatility of S. 84. 

Where the accused veas of unsound mind at the time cf committing the murder but he 
hnevr perfectly u'cll that he is doing a wrong thing. S. 84 does not apply. 46 A 
243= 1924 A. 413 = 81 I. C. 171 = 25 Cr. L. J. 683. 

2. Burden of proof and Court's duty. 

1. The ojins of proof when the plea of insanity is taken by the accused lies on him and 
it must be affinnativelv proved that he n-as insane at the time of the commission of 
anoffenec. 1929 C 1 = 30 Cr. L- J. 494, 21 Cr L. J. 317. 

2. Where the evidence as to insamtv of accused is conflicting, the accused should be 
convicted as on him lies the burden of proving insanitj*. 1924 A. 186=77 I C 
236=25 Cr. U J. 348=21 A. L- J 776. 

3. The plea of ins.anity is a defence to criminal responsibility. It must, therefore, be 
established bv defence either from the prosecution evidence or independently bv the 
defence, 22 C. 817. 50 I. C. 991. 55 1. C. 477, 21 A. L. J. 776. 

4. That the plea im\st be taken and proved b • defence is scarcely a rule which the 
Court will observe m every case 27 C. \V. N. 290 1923 C. 460. 

5. If the Court entertains doubts about the sanity of prisoner, he should try the fact of 
such unsoundness of mind b\ medical evamination. Merely putting questions to 
him IS insufficient, 1 H. H C R. 33. 

3. Decree of insanity 

1. Medical and legal standard of msanit) are not identical. From the medical point of 
view, it is probably correct to say that everv man at the time of committing 
murder is insane and is not in sound, healthy and normal condition but from the 
legal point of view he is sane so long as he can distinguish between right or wrong 
or there is a guilty mind. 1923 L. 508=25 Cr. L. J. 395. 

2. The mere presence of five circumstances, vtc., (1) absence of any motive, (2) absence 

of secrecy, (3) multiple murders, (4) want of pre-arrangement, and (s) want of 
accomplices does not fulfil the requirements of S. 84. A man may be suffering 
from insamtv in the sense the word is used by an alienest but may not be suffering 
from unsoundness of mind as defined in S. 84. 8 L. 114 = 1927 L. 52 = 99 J C 
323=27 P. L. K. 823 = 28 Cr. C. J- 120. ‘ ’ 

4, Delusions. 

1. Existence of delusions which indicate a defect of sanity and uncontrollable impulse is 
not sufficient. 1929 C. 1 = 33 C. W. N. 136=30 Cr U. J. 494. 

2. Accused had a delusion that the deceased had connection v,ith his girl wife and 
killed him, although no such thing happened at all. He was convicted of murder 
28 C. 613. 41 1. C 142, 43 1. C. 423= 19 Cr. L. J. 135. 

3. If a person breaks some body’s head and due to insane delusion thinks be is 

breaking a jar, or kills a child thinking that he is saving him from sin and sending 
h.m to Heaven, he is incapable of knowing the nature of his act. 23 C 604 30 
P. R. 1918 Cr. = 20 Cr. L. J. 1=48 I. C. 492. ' ’ 

4. Accused was suffering from fever and being annoyed with cries of the children, cut 
their throats and went to sleep. The Court held the accused guilty as there was 
no evidence of delirium and commended him to the mercy of Government 
MB. 512. 

5. Accused in paroxysm of fever believing that be was surrounded by objects 

intending to harm him took a sword and killed goat and a girl. Held, he was 
guilty. 12 M. 459. 

6. Accused killed his wife. He was under a delusion that armed men would come to 
his house and take an ay his wife. It was shown that accused ceased attending to 
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Itisnnity~~icant(t,) 

his craps, paying nitWy tvmiW ffron- hy itc-lf, rM^rA and abns-d peap!e nnH 
climbed up n tree sjying that his piHo^' wan there. He was giren the benefit r.f 

S. 84. 34 C. 686, 13 1. C. 3S5. 

7. If a person under Insane tlcinsions takes fcrengc, be is guilty. 43 I, C. 423. 

8. Killing a child to appease GoiMess in Inspired moments is not protected. 1931 

M. \\', N. 718. 

5. Dipsomania or drunkenness. 

1. Though mental incapacity protluced by rolunl.iry drunkenness is no defence 
under S. 85, Penal Code, sldl jf it causss a disease which produces soch 
inc.apacity, then S. 84 applies although the disease may Ixj of temporary character. 
29 C. 493. 

2. Accused who was addicted to intemperate habits by excessive use of opium, etc., 
killed a boy without any motive and cabihited signs of insanity seven days previously 
is not guilty. 29 C. 493. 

3. The loss of self control due to alcohol is not sufficient. 14 Cr. L. J. 427. 

6. Essentials and Evidence— Proof~. 

1. The establish insanity it must he proved that accused was labouring under such a 
defect of reasm frini disriw of tlic mind that he did not know the nature .and 
quality of the act he was doing or if he did knoa* it, he did not know that it was 
wrong. 1925 C. Iw 115 l.C. 561 = 30 Cr. L.j. 494, I932’A. 233, 32 I. C. 671, 
94 P, L, R. 1909. 30 P. R. 1918 Cr. 

2. Accused’s disease of mind must have hern formed before the .act was done. 115 I. 

C 561«1929 C. I. 

3. That the accused was in a bewildered state of mind a day or two before the 
occurrence is not sufiicient. 1928 P. 363»10S 1. C. 424*» 29 Cr. L. J. 393. 

4. Antecedent .and subsequent msnt.al condition is not per se sufficient. At the time 
of the act accused must be unable to know its nature. 8 L. 6S4. 

5. Absence of motive is no ground for inferring ms-anity. 112 1. C. 222=29 Cr. L. J. 
1006, 40 P. R. 1905 Cr.. 1927 L. 52. 1929 C. 1 =115 I. C. 561, 23 C. W. N. 621, 

9 L. 371 = 1928 L. 796, 1925 M. 1238 = 91 1. C. 78. 

6. The fact that an accused is a person of w’eak inhibition does not make him insane. 
Frantic humour or something unaccountable in a man's .action is insufficient. He 
should be totally deprived of his understanding and memory and docs not know 
what he is doing. Ill I. C. 331=29 Cr. L. J. 827. 8 L. 6S4, 109 I. C. 364. 

7. If the accused charged for murder was conceited, odd and irascible and bis 
brain was not alright, it is not sufficient. 1927 L. 567=103 I. C. 59=28 Cr. L. 

J. 635. 

8. A man cannot be exempted under S. 84 because he is ailing for some time before 
the crime, that he does not take food and there is no apparent motive for commit- 
ting the offence. 1930 N. 63=120 1. C. 733=31 Cr. L. J. 164. 50 I. C. 991. 

9. Mere eccentricity or singularity of manner is insufficient. 1929 C. 1 = 115 I. C. 561. 

10. Evidence of pre-meditation and design or resistance of arrest negatives plea of in- 

' . sanity. I929 C. 1 = 115 I. C. 561 = 30 Cr. L. J. 494. 

11. Accused, a Grt«;<r smoker, set fire to a budding and ran away. It was shown ttot 

be used to threaten bis parents and beat his wife and used to throw away b>f at#;* 
Insanity is not proved. 1928 M. 196=106 I. C. 559=29 Cr. L. J. 63, 13 I* • 

12. Accused was charged with murder. There was no motive for the crime 

not disappear and‘said “ Arrest me, I have shed blood ' . He took no lo 
inquiry. Four months before murder he showed symptoms f'- 

continued for a vear. Held, that the accused was insane, 1924 O. 190 
L.J.741. 

13. Prior to murder, accused used to go out of her wits and been on the day 0‘^ 

she showed the same signs and there was no motive. Held, she is not guu 7* ^ 

A. 329=71 I. C. 689=1923 A. 327=24 Cr, L. J. 225. 
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H. It U not nece«-yiry tint insanity sbouW be proved by scientific evidence. 1929 C. 1 
= 115 l.C.56l = 30Cr.L. 1.494. 

15. To ascertrxin whetber n person is incapable of knowinp tbe nature of bis act tbe test 

is to ask, in tbe circumstances, wbetber the man would have committed the act if a 
Police man would have been at bis elbow. 1928 C. 23S®= 114 I. C. 159. 

16. Mental deranpcmcnl falling short of unsoundness of mind is sufiicient. 26 I. C. 1007. 

17. Want of speech and bearing do not necessarily imply mental deficiency. 12 Cr. L. 

1. 3S6=ll I. C. 250. 

18. .\ccused was proved to be ins.ane before murdering his wife. He was held guilty as 
it was not proved that at that time bis mind was so allected that he did not know 
the nature of tbe act. 53 I. C. 828= 20 Cr. L. J. 828=1919 M. W. N. 793. 

19. Insanity at the time of the offence should be proved. 36 M. 550. 

50. Proof of unbalanced state of mind is not sufficient. 1932 O. 190=9 O. W. N. 355 = 
137 I. C. 800=33 Cr. L. J. 542 

21. Opinion of a layman on the question of insanity is not of much v.alue. 18 I. C. 641. 

22. If a lunatic has lucid intervals the law presumes the offence of such person to have 
been committed in a lucid interval, unless it appears to h.ave been committed 
during derangement. 2 A. W. N. 1904, 20 W. R. 70, 2 W. R. 33, 1923 L. 619. 

23. The absence of all motive for a crime corroborated by independent evidence of pre- 

vious insanity is not without weight. 34 C. 686. 

24. .V man maj be suffering from insanity .as is expressed by a medical man and yet be 
may not be of unsound mind according to law. 131 I. C. 746. 

25. Accused made murderous assault on other strangers and there was no motive. There 

was no accomplice and he tried to kill two more persons. The expert opinion was 
that he was suffering from Hebephrenia and w.as insane. Held, was no guilty. 
1935 0.143. Modt’s Jttnsprudence attd Toxtcolosy {Bd. 4,1932, P, 529 

and the foUovins). Taylor s Pniicttles and Practices of hUdteal Jurisbritdencoy 
{Ed S, Vol. I, 1923, P 792). 45 A. 329, 1924 O. 190 = 24 Cr. L. J. 741, 1928 C. 
238 = 30 Cr. L. J. 247. 1931 0. 77 = 32 Cr. L. J. 327, 193 2 0. 1S0=137 I. C. 800= 
33 Cr. L. J. 542 Ref. 

26. If a father kills children without motive, menial derangement should be inferred. 
1933 N. 307=34 Cr. L. J. 1168. ,Scc 1931 O. 77. 

^ Expert Opinion 

The opinion of expert in liinicv cannot be brushed aside upon the strength of the lay 
opinion of the trial Judge. 1935 O. 143. 
i. Hallucination. 

Accused assaulted a man believing him to be ghost and assault proved fatal. Held, 
he was not guilty under Ss. 302 — 304 or 304-A. 1926 L, 554 = 99 I. C. 71. 

Homicidal Mania. 

1. Accused was insane for five years before killing his uncle He brandished his sword 
and shouted “ Victory to Kali ” and attempted to strike other persons including his 
own father. Held, he was suffering from melancholic homicidal mania and was not 
guilty. 10 C. W N. 725. 

2. Homicidal maniacs need not have a motive to perpetrate a crime, in fact the act 
itself is the chief evidence of insanity. 20 I. C. 721 = 14 Cr. L. J. 465. 

10. Judgment of acquittal on the ground of—. Ss, 470, 477, Cr. P. C. 

1. If the Court finds that accused is s.ane at the time of trial, but was suffering from 
tempor.arv insanity while he committed the offence, he should be acquitted 2 Weir 
582, 17 C. P. L. R. 113. 

2. The Government has power, in spite of S. 471, Cr. P. C., to decide the future fate of 

the lunatic. 25 Bom. L. R. 286=1923 B. 261. 

3. S. 471 applies not only to insane persons but those who labour under defects which 

render their trial impossible and can be detained dimnv Kind’s nVnsiir^. a? P P 
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Insuti to Provoke Breach of Pcacc-“{cQntd^ 


4. 

5. 


Pleader used abusive language. Held, that the Pleader is protected by S 95 I P C 
taking into account his subsequent apology. 22 I. C. 358=15 Cr. L. J. h! * * ’ 


Unless particular abuses are mentioned no conviction on the fact that accused uttered 
abusive language can he. 1925 L. 151 = 26 Cr. L. J. 417=85 I. C. 33. 


Accused entered a mosque for prayer and when asked why he had on former occasion 
abused the Maulvi, began to abuse all and sundry using obscene language and utter- 
ing threats. Held, he is guilty under S. 504 and not under S. 297. I R. 690=1921 
R. 106=81 I. C. 41 =25 Cr. L. J. 553. 


6. Prosecution should not be lodged in case of exchanging abuses in public street. 1926 
L. 412=9+ I. C. 888=27 P. L. R. 176=27 Cr. L. J. 696. 

7. A Constable asked the complainant not to create disturbance on public road, and de- 
manded his name. On his declining the Constable called him soo^rr and dragged 
him to a police station. Held, that he was guilty under S. 504. 5 Bom. L. R. 597. 

8. Where the accused used the expression pahla munh sb bako to a Police Officer who 
had been ordered by District authorities to serve notice on the shopkeeper. He 
was held guilty under S. 504. 28 Cr. D. J. 821 = 1927 L. 702= lOt I. C. 437, 

9. To use the word ‘go to hell* to a person after an altercation with him is an offence 
under S. 504. Criminal Revision (Bom.) No. 344 of 1927 decided by Fawcett and 
Mirza JJ., on 16th December 1927. 

10. Calling an Arora a kirar on provocation is no offence under S. 504. 23 Cr. L. ). 171 
=*1922 L. 455 = 65 I. C. 635. 


11. Calling a man batman and badmash constitutes an offence under S. 504. 4 L. L, J. 
480=51 P. L. R. 1922=1922 L. 459. 


12. Accused deliberately set themselves to prevent the complainant from irrigating his 
land and when remonstrated with, offered abuse and threatened to strike. Held, that 
although words of the abuse were not mentioned, tbe accused were guilty. I P. L. 
W. 536, 


13, At a meeting of the shareholders of a Company, a shareholder was expelled. While 
going out he was heard muttering ’'Not even the GovernofGeneral could expel 
members, you damn bloody bastard and cads.” Held, it was a mere breach of good 
manners. 56 B. 196 = 1932 B. 193=34 B. L. R. 282=33 Cr. L. J. 463. 

14 Accused using the word “Behoda" to a President of tbe meeting, e. g.. Municipal 
' Committee, is guilty under S. 504. 1934 N. 239= 151 I. C. 777. 1932 B. 193=56 

B. 196 Dist. 

15. Accused saying to Assistant Sub-Inspector “you are a tyrant, justice cannot be 
expected from you/’ Held, he was not guilty under S, 504. 1935 Pesh, 122—36 

Cr. L. J. 1210=157 I. C. 753. 


2. Bad manner and discourtesy. 
1 


Bad manner and discourtesy do not amount to an offence under S. 504. 56 f. C. 435 
- 21 Cr. L. J. 451 = 18 A. L. J- 515. 


" A shareholder was expelled ffom the meeting of a company. He said that even 
Governor-General could not expel him and muttered, You damn bloody 
and cads.” Held, it was a mere breach of good manners. 56 B. 196= 1932 f>. 

3 Using the word 'Behoda to a President of meeting is punishable under S. 504. 

1934 N. 239. . ^ • t t 

i Tn institute an offence under S. 504 insult must be caused intentionally ” 

to provoke breach of peace. 56 I. C. 435= IS A. L. J. 515, 24 A. 155. 39 M. 561, 

5 A person came to a shop and became engaged in dispute with the owner, “ J'S'* 

of which he was asked to leave the shop. Held, it did not justify a convicMn 
under S. 504. 1935 S. 107 (1). 


3. Charge, 
If ' 




"r hot the llaeisfrate does not specifi- 
- beins misled by the techmc^ 
1927 L. 702— ICM I. C. 437— 



Insult to Prsx'ole lircdch of Pcocc-^conld.) 

4. Contemptuous name. 

Calling an Arorti a fctrrtr is no offence under S. 50t. 1922 L. 455“65 I. C. 635. 

5. Essentials and Evidence. 

1. An insult is no less intentional because it U incidental to another insult or even to 
another statement or proceeding which is not insulting. To insult another inten- 
tionally is not an offence under S. 504, unless the intention is present. 1924 N. 121 
= 81 1. C. 903=25 Cr. L. J. 1079^7 N. L. J. 124. 

2. In dealing with S. 504 the Court is not to judge the temperament or the idiocj'n- 
crasies of the individual concerned. It should find out what in the ordinary circum- 
stances would have been the effect of abusive banguage used. 127 1. C. 860 -=32 Cr. 
L. J. 61 = 1930 L. 344, 10 M. 353. 

3. An offence of calling a man bnintnrt and would fall under S. 504 and not 

under S. 500. 1922 L. 459=51 P. L. R. 1922 = 4 L. L. J. 480. 

4. Offence under S. 504 does not necessarily involve a breach of the peace. 8 O. W. 

N. 1286. 

5. It is not necessary that the insult should be by spoken words only. It may be by 
words written in a letter. 1930 Bom. 120=32 Bom. L. R. 103. 


6. Pulling a Mohammadan by beard in public is an offence under S. 504 whatever the 
previous provocation mav be. 1925 A. 318=86 I. C. 79 = 26 Cr. L. J. 203 = 23 A. 
U J. 73. 

7. The insult may be of such a character that .a person of ordinary temperament would 
not complain of it and the abu«e might come under S. 95, l.P.C. 32 Bom. L.R. 103. 

8. Accused without any justification used the offensive expression {pahle munh se bako) 
to a Police Officer, who came to serve a notice on him is guihy under S. 504. 1927 
L. 702=104 1. C, 437 = 28 Cr. L. J. 821. 

9. The word iirirr has a somewhat contemptuous significance. Calling an Arora a 
hirar is no offence under S. 504. 1922 L. 455=65 I. C. 635= 23 Cr. C. J. 171. 

10. Accused is not protected from the consequences of his act, because the person insult- 
ed became so terrified that he did not cause breach of the peace. 1932 L, 480 = 138 
r. C. 120=33 Cr. L. J. 548. 10 M. 353 Foil. 

11. When the abusive language used might ordinarily have resulted m broking limbs or 
at least in an affray, an offence under S. 504 is committed. 127 I. C. 860=32 Cr L 
J. 61 = 1930 L. 344, 10 M. 353. 

12. If the provocation offered to a person is of such a nature as to cause him to commit 
any other offence besides committing breach of peace, the accused is liable under 
S. 504. 1930 Bom. 120*:= 125 I. C. 434 = 31 Cr. L. J. 846, 1927 L. 129. 

13. Insult under S. 504 may be inferred from the manner and tone of spoken words, it is 
not necessary that the person insulted should actually commit breach of peace *37 I 
C. 849=18 Cr. L. J. 17 = 21 C. W, N. 95. 

14. The tender of an apology should not be treated as offence of the accused beine orov^H 

36I.C. l42=17Cr. L.J.462. s pro\ed. 

15. It is insulting to make faces at another or to make bad and indecent gestures in the 
presence of a female. 1 Weir 622. 


16« Where tb“ 
distant t( 
ble that • • 

25 Cr. L.,. N. 


.•as aa-ay in a 
hly improba- 
disturbance. 


17. 


Ridiculing a person in a coarse caricature and in fact m any of the ways in which 
human feelings are moved and hurt falls under S. 504. 31 C. W. N. 95=37 


18. Accused excluded the complainant from the use of their wells on the ground of •their 
being of a low caste. Held, that it is not an insult under S. 504. 3 P. R. 1883 Cr. 

19. Mere rudeness is not insult. A lady came to a furniture dealer and asked him to 
deliver the furniture which was ordered by her husband on a previous day. The 
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Insult to Provoke Breach 0 / Peace — (condd.) 

dealer did not get up from his seat and refused to give her furniture HeM fh<it 
offence is committed, 56 I. C. 435«=2I Cr. L. J. 451 = 18 A £. J. 515. ’ 

20, It IS sufficient if the insult is of a kind calculated to cause the other party to ]o<:e 
his temper and say or do something violent. The public peace can be broW^>o L 
deed or words. 5 Bom. L. R. 78. ^ 


21. The offence depends on the knowledge or ifltentloo of offender and not on sensitive 
feelings of the offended. Such an intentiotj may be inferred from the circumstances 
attending the insult. 1935 C. 736. 

6. Pulling beard. 

Pulling a man by beard in a public place is an offence under S. 504, whatever the 
previous provocation may be. 1925 A. 318=86 I. C, 79=26 Cr. L. j. 703. 

7. Sentence, 

This is a petty offence and should be atoned for by an apology or a small fine. 21 P 
W. R. 1911 Cr.=I2 Cr. L. J. 455. 

8. Through letter. 

1, It is not necessary that the insult should be by spoken words only. It may be by 
words written in a letter. 1930 B. 120 = 32 Bom. L. R. 103=31 Cr. L. j. 846. 

2. Accused wrote an insulting letter to the complainant who was away in another town, 
it was held that he was not gudty under S. 504, as it was highly improbable that be 
would travel such a journey to create a breach of peace. 25 Cr. L. j. 1079. 

INSULTING THE MODESTy OF A WOMAN BY GESTURE ETC. S. 509, 

I. P. C. 

1 . By fetter. 

Accused sent by post to a lady a letter containing indecent overtures and suggesting 
that she should take certain action to show whether she accepted bis terms. Held, 
be was guilty. 1926 B. 159=50 B. 2+6=27 Cr. L. J. 455. 

2. Essentials and Evidence. 

1. In order to constitute an offence under S. 509 there must be some individual woman 
or women whose modesty has been outraged though it is not necessarj’ that 
individual woman should herself make a complaint. Insulting the modesty of any 
class or order or section of women however small is not within the section. 1925 
S. 271 = 86 I. C. 968= 26 Cr. L. J. 904 = 19 S. L. R. 87. 

2. Intrusion upon privacy of a woman with intent to insult her modesty falls under 
S. 509. 6 P. R. 1882 Cr., 22 C. 391, 22 C, 994. 

3. Entry into complainant's house for sexual intercourse With a widow by her consent 
is not punishable under S. 509. 12 P. R. 1898 Cr. 

4. This section does not apply to a person peeping into private apartment of ladies. 

6 P. R. 1892 Cr. 

5. Accused followed the unmarried daughter of a person at various places and laughed 
and grinned and stared at her while passing and repassmg In his carriage and stood 
up and shouted her name. Held, he was guilty under S. 509. (1911) Crimioal 
appeal No. 454, of 1910 decided on 18-1*1911 per Chandavarkar and Heaton Jj. 

27 Cr. L. J. 455=93 I. C. 247=1926 B. 159. 

6. The mere fact that accused entered the sleeping apartment of a woman in the middle 

of night and called her by name and asked her to get up would not constitute this 
offence, because she was in the babt of speaking to the strangers at that hour and 
to entertain them to “ Pan SJvjri’’. 5 Bom. L. R. 502. 

3. Exhibits any object. 

1. A thing can be exhibited or exposed to a person, although at first it may he wrapped 
in something. 28 Bom. L. R. 99. 

2. Sending a letter by post containing indecent overtures to a woman comes within 

t>.,» “ Wxhihits anv obiect**. 50 B. 246=1926 B. 159. 
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4. Intrusion upon privacy or peeping. 

1. Intrusion vipon privacy of a woman with intent to insult her modesty falls under 

S. 509. 6 P. R. 1882 Cr. Sec 6 P. R. 1892 Cr. 

2. Peeping into the apartment of a stranger lady who is a woman of respectability 
would constitute an offence under S. 509. 22 C. 391, 22 C. 994. 

5. Peeping. See — 4. 

INSURANCE AGENT. See Cheating — 5. 

INTENTION. Dishonesty — ^3 — 4. 

1. The law looks as regards intention to the natural result of a man’s act and not to 

the condition of his mind. From a legal point of view a person intends what- 
ever he gives others reasonable grounds for supposing that he did intend. 
9 O. \V. N. 350. 

2. Intention may be proved like any other fact and may of course be deduced from the 
conduct of parties. 27 P. L. R. 867=99 1. C. l2l=28 Cr. L, J. 89. 

3. Intention can be proved by a declaration contemporaneous or subsequent of the 
party, where such declaration amounts to .in admission againtl the party. 22 C.'164, 
1928 C. 43a==ni I. C. 396. 

4. The best circumstantial proof of the intention of a person is the nature of act his 
conduct and circumstances surrounding the act. 22 C. 164,1922 C. 539*24 Cr. 

L. J. 104, 1925 N 82, 22 C. 391, 23 A. 124. 

5. The subsequent conduct and surrounding circumstances may be looked at to 
ascertain intention. 1931 P. 52=32 Cr. L. J. 478, 1922 A. 244=69 I. C. 159, 

6. A man is presumed to intend the natural consequences of his act. 35 M. 186, 1928 
C. 430=109 I. C. 482. 

7. If a person does an act with some intention other than that which the character and 
circumstances of the act suggest, the burden of proving that intention is upon him 
22 C. 164. S. 106 ill. (n), Ev Act. 

8. Secrecy or silence where the circumstances cast upon accused duty to speak, may be 
circumstantial evidence of fraudulent intention. 22 C 185, 1 A. 303. 

INTERESTED EVIDENCE. Witness— 61 

INTERFERENCE BY THIRD PARTY. See Right of pn\-ate defence— 33. 

INTERLOCUTORY PETITIONS AND ORDERS. 

1. It IS a mischievous habit of the trial Courts to pass interlocutory orders unwarranted 
by law. 32 Cr. L. J. 1035=133 I. C. 383 = 1931 M. 769. 

2. The accused ought not to hie revision against orders p.-issed before he is charged 54 

M. 251 = 1931 M. 240=1931 M. W. N. 766=131 1. C. 624 = 32 Cr. L. J. 779, ’ 

INTERPR^-TATION OF STATUTE 

1. Amendments 

1 , Where provisions of old statute are not referred to in the amending statute, they 

must be considered irrespective of the amendment 1>24C. 881. ’ 

2. Where no provisions are substituted for old ones, the former alone should be looked 
to for construing the matter. 54 A. 416, 1924 C. 881. 

2. By-laws and Rules. 

1. .\ by law must conform with the proMStons of the enactment under which it is 
made. A bv-lan nhich dilTers materially from the Act should not be enforced 2 
L. 239 = 64 } C. 1.9=22 Cr L. J.737. 

2. By-laws framed hi Municipal Boards in India in exercise of their statutory powers 
.ire legal. 64 I. C. 129=1921 L. 134. 

3. Courts are slow to condemn .Municipal by-Ians as invalid on the ground of unrea- 
sonableness and support them, if possible, bs benevolent interpretation. 59 I. C 545 
= 22 Cr. L. J. 113=13 Bur. L. T. 107. 
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Rufes are not oira where rule-inakioK authority is not shown to h-e 

no authority not only under the Act but under any law whaterer 8fi T r o'k'- 
1925 N. 293 35 Cr* L. 7. 10S4, 45 M. LJ. 156 Foil. «« *■ 23- 

n^im2Tp”i°2VcVL‘‘r625“" ”• ^ 

Where there is a doubt as to the interpretation of a role, the benefit of doubt should 
besiycntoaccuscd. 1935 A. 121 = 154 1. C. 1059. e n or uouut snoma 

Rules and by-laws framed under an Act are part of It. 33 M 511 lO^i p i«-op 
34, 1925 N. 393. ’ ’ ^ 


8. If the rules are in excess of power, unreasonable or repugnant, thev are ttUra vir^K 
12 L. 635=1931 L.476, 40 C. 41, 54 A. I. 1932 A. 70, 54 A. 611, 2 ^23^ 

9, Rules and by-laws must he strictly construed. 58 C. 510, 1933 R. 68. 

3. Codification. 


Where a statute is expressly said to codify the law, it is not permissible to go outside the 
Code so created, because before the existence of that Code another law prevailed 
46 M. 605*1923 M. 523=73 1. C. 343 =24 Cr. L. j. 599. 

4. Construction of—. 


1. A penal statute should, when its meaning is doubtful, be construed in the manner 
most favourable to the liberties of the subject, especially so when it is of an excep- 
tional nature. 1 B. 308, 46 M. 605, 45 B. 2.0, 8 L. 320, 51 A. 508. 

2. Where the language of an enactment is ambiguous and two constructions are possi- 
ble, the most beneficial to the subject must be preferred. 1930 L. 781, 126 I. C. 1/7. 

3. If matter is doubtful, the interpretation preventing abuse of process of law should be 
put. 123 I. C. 673*1930 A. 265 = 31 Cr. L. i.5-»6. 

4. When there are two constructions, it is the duty of the Court to use the common 
sense construction. 51 A. 99o=* 1929 A. 752. 

5. The language of the statute and its natural meaning must be first examined and on- 
mfluenced by the previous law on the point. 48 C. 388, 8 C. 214, 52 C. 197, 50 A. 
625=1928 A. 207 = 29 Cr. L, J, 353. 

6. Full and accurate effect should be given to every word. 13 A. 364. 

7. The essence of the Penal Code is to be exhaustive on the matter in respect of which 
it declares the law. 29 C. 707. 

8. Matters outside the statute cannot be invoked, not by way of construing the provi- 
sions, but of adding something to it, which is not to be found within it. 1926 SI. 90> 

= 96 I. C. 978= 27 Cr. L. J. 1026. 

9. Clear words of an act of Parliament conveying a definite meaning , in »the ordinary 
sense of the word used, cannot be cut down, or added to as to alter that meaning. 

7 L. 348=1926 L. 357=27 Cr. L. J. 913. 

10. The language of every enactment must be so construed as to be consistent with every 
enactment, which it does not m express terms modify or repeal. 53 B. 627-1929 ‘ 
B. 274 = 31 Cr. L. J. 103. 

11. A Penal Act like Excise Act or Arms Act should generally be construed in favour of 
the subjects. 51 A. 506, 109 I. C. 511. 

12. “Strict construction” means that benefit of doubt, if any, should be given to the party 
to be charged. 105 I. C. 433 = 1928 S. 1=28 Cr. L. J. 913. 

13. Plain and common sense meaning should be taken of the section. 50 B, 34 = 1926 B. 

57, 9 L. 689, 50 A. 569=1928 A. 241. 

14. A contemporaneous interpretation is the best and strongest in law. 1929 C. 617. 

15. Phrases and sentences should be considered according to the rules of grammar. 11 L. 
55=1929 L. 641=30 Cr. L. J. 1019=119 t.C,26S. 

16. Criminal law should not be interpreted with canons of civil law. 1932 A. 441. 

17. Intention of an enactment shoald,be gathered from the language employ®*^ ^7 
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V C 24“7 1\ 221, 1920 l\ C. 1M,5 L. H7.«* • 

C. 653, 16 B. 580, 1927 B. 4S3«=51 13 t. r 

18 A penal statute shouUl bs con^ttuftl strictly. * - 

13 Cr. L. J. 853, 23 P. R. 1915. 

19 No liability should be held to attach nor an> pr.-ilty 1 — "" 

2 A. 301, 28 C. 504, 14 A. 38. 10 A. 150. 

20. Rules of construction npply to all Penal *t.atote«. I B. ^ 2. 1 


Ejusden-gencres. 

Where general words follow particular ami specific wotdi, t*»- — .. 
things of the same kind as those specified. 53 V,. f,27, 62 I. C. • ^ 

. English law or Decisions. 

1. Courts are not bound to look to the English Uaw. 84 1. C. *6 45 

51 C. 62. 5 L. H7el924, L.513. 51 C. 304 fp. C.), 1927 A* 24 ',. jr, v 

2. When words clearly cypress intention of legislature, the definition fr-— ■ 
should not he accepted. 1930 M. 441=31 Cr. L. J. 625, 85 1. C. S(/j, 

3. Decisions of English law are not safeguides when circumsi.mces 

P.R. 1879 Cr. ' 




i. Where Indian Statutes havebeen passed on the same lines and m the rar* 
tho«e of English statutes, English decisions may be considered. 7 a 
1911, 1933 P. 196=12 P. 216, 20 n.617, 16 B 269, 1923 L, 609 Sr '''■ 

512, 38 M. 797, 1925 C. 613, 39 SI. 250. ' 73 C 

5, Single Judge must follow Division Bench. 1933 P, 38. 

5. English authorities can be referred to as illustration but are not binding. IQ C ’ 

7. Where Colonial statute is based on Imperial statute, the Colonial Cn 
practice, if not m theory- bound by this construction. 18 1. C. 997, 45 C j j 2^* 

8. Evidence Act is an attempt to reduce the English law of eridene. 
modifications rendered necessary by the peculiar circumstances of 

(141) 6 C. 171 (188). B. 129 

9. SVhere the point 19 novel one and there IS no precedent m India Kniri* i. . 

mav be referred to. 2933 A. 70=54 A. 1041. ' decisic 


may be referred to. 

7. Exceptions. 

Exceptions must be applied to those cases to which they 
62 I. C. 188. 

8. General and Special Acts. 




1 . 


A general later law does not abrogate a special one by mere jmnlicahAr, 

273=1929 N. 17 = 30Cr. L. J.258. 7 L. 84. * "4 I. c. 

2. A subsequent general Act may not repeal a prior special Act but when th 
sequent Act makes no reference to earlier Act, the tw’o should h#. 
together. 54 C. 863 = 1927 C. 432=102 I, C. 845=31 C. W. N. 765. 

3. Where there is an inconsistency between a general and Special Act, the nrnw'e- 

of the latter must override (be former. lOl I. C. 396= 1927 Rf. 522. * 

4. A general Act is to be consttned as not repealing a particular one, that is 

directed to a special object or special class of objects. 7 L. 84, 45 RI, 31’, ' ’ 

5. f A particular provision may control or limit a general provision but the intention t 

limit the general provision must be clear. 45 B. 672. ° 

9. Headings. 

1. Headings cannot militate against clear'language of section. 48 RI. 395. 


2. A heading preceding any section IS no doubt meant to express the intention of the 
legislature though it IS open to question whether the words themselves have anv 
operative effect. 92 I. C. 995=1926 A. 312= 24 A. L. J. 337. 

3. In’case cf .imb;gui»v hiding may be referred to. 1933 B. 417, 45 C. 343, 44 C 
267, 5 B. 338, 57 B. 346, 34 I. C, 450, 49 A. 903, 42 I. C. 177. 
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10/ History of Legislature. 

L To understand meaning of a section, history thereof should be considered S? A 
469 = 116 I. C. 804*= 1928 A 682=30 Cr. L J. 694. 

2. Historical survey is permissible only if there is doubt 81 I. C. 353. 

11. Illustrations. See Illustration. 

12. Intention of Legislature. 

1. Intention of Legislature should be sscertained from the words used in tbe enact- 
ment. 51 B. 896=1927 B. 483 = 28 Cr. L . }, 705. 

2, In construing a statute, the paramount object is to ascertain legislative intent 105 

I. C. 433=28 Cr. L. J. 913=1928 S. 1. 

■ 3. The intention to take away a vested right without compensation or any saving is not 
to be ir^utcd to the Legislature unless it be expressed clearly. 71 I. C. 957, 

13. Marginal Notes. 

1. Marginal notes to sections of an Act cannot be referred to for the purpose of con- 
struing the Act. 26 A. 393, 11 Bom. L. R. 516, 50 M. 733 = 1927 M. 156. 

2. A marginal note is merely an abstract of the clause intended to catch the eye. 103 
I. C. 225 = 1927 B. 424. 

3. Marginal notes are no part of the Act. 23 C. 55, 96 I. C. 121, 1926 B. 382, 25 C. 
858, SO M. 733, 1927 B. 424, 57 B. 699. 

4. Marginal notes when inserted by or under the authority of legislature can be referred 
to for exposition of the meaning of a section. 1935 C. 287=39 C. W. N. 57, 51 
A. 411 = 1929 A. 53 and 49 M. 716 Rel. on. C3 C. 55, 25 C. 858. 28 B. 143, 42 
M. 451 and 50 M. 733. Ref 1935 O. 337=36 Cr. L. J. 720. 

14. Power of Court-conflict. 

If there is a rule of practice or prudence in conflict with tbe Jaw, tbe Judge is bound to 
follow law. 1939 C. 822. 41 C. 446. 

15. Preamble. 

1. Preamble indicates m general terms the object and intention of the legislature in 
passing tbe Act. 26 B. 759, 9 B. 333, 18 B. o36, 2 A. 218, 57 B. 346, 1932 0. 
152, 7 M. 197. 

2. It cannot restrict or widen the import of the express terms of a section, when such 
terms are clear and unambiguous. UA 262, 14 A. 145, 55 C. 67, 1931 M. 629, 
1931 L. 706. 

3. When tbe language of a section is ambiguous or doubtful, Preamble may be taken 
into consideration. 1932 A. 617, 9 L 260, 54 M. 845, 10 B. 274. 

4. Where there IS nothing m the express provisions of the Act to the contrary, the 

Preamble may be taken into consideration, 12 A. 409 (417), 

16. Precedents. Ses Precedents. 

1. Although Indian Penal Code is meant to be a codifjmg statute and is complete in 
itself, yet reference to earlier case haw is permissible. 49 M. 728. 

2. Larlier case law may throw light but cannot odd to it. 49 M. 738 

3. Previous decisions m criminal cases, proceeding as they do on their own set of hcti> 
seldom afford any very great assistance in deciding the nature of an offence. 

P. K. 1919 Cr. 

4 . Courts should follow existing relmgs, so as not to disturb existing 
practice. 31 C. 511. 18 B. U6. 1927 L. 635. 30 C. 999. 18 A. 403, 44 C, 739, 

62. 36 A. 469. 4S C. UA, 4S C. 1S4. 46 A. 95 (P. C.). 

5. There can be no precedent on nuestions of fact and matters of discretion. I9*6 K. 

109-4 R. 18. U)2i O. 430. 7 P. 275 = 1928 P. 316. 

6. .Ml Courts m Iniia are bound by the decisions of Privy Council. 47 A- SS3=“19-.5 
P. C. 272. 51 D. 231. 52 B. 3E5 Contra 1927 M- 261. 
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7. A Jidije of Hjjrli Court IS bounH by the decision of Division Bench. 1925 

M.441, 14 M. 185, 51 C. 533, 1933 I*. 38=11 P. 697. 

8. ‘•‘ubordunte Courts are hound to follow the rulings of the High Court to which they 
arc subordinate. 28 A 62(71). 

9. ' In tlie absence of the ruling of their own High Court, the subordinate Courts should 

follow the rulings of other High Courts. 37 A. 359 (P. C.), 15 H. 419, 17 B. 555, 
25 C. 4SS, IOC 82, 1926 A. 346. I9J5 M. 251=48 M. 695, 1923 A. 231.28 

I. C. 9S2. 

10. Tlie oiii iian of the I' nil Beneh and not the Dissenting Jud"e is to be followed. 30 

I. C. 927 = 1916 M. 747. 

17. Proceedings in Legislative Council. 

1. Reference to Proceedings m Legislative Council is not permissible. 22 C. 788, 22 
B. n2{126), 22c. 1017, 1924 N. 162. 1924 L. 374 (3761. 

2. It IS doubtful if the Court* c.ii refer tJ report of Selict Committes sitting to amend 
the statute, while interpreltmg th^ same. II L. 5 », 103 1 C. 833, 22 C. 788. 

3. Court cannot sse'v the .\s*ist.rnce of debaies m the Legislative Council or the report 
of Select Committee. 9 L 689,53 C. 929. 72 I. C. 433 = 1924 L. 374. 

18. Proviso 

1. In construing a section full and natural meaning should be given to a proviso if any. 

8 C. 637. 

2. A proviso to a section should not b> mere implication withdraw any part of what 
the mam provision lias given. 1231. C 801 = 1930 M. 124= 1930 M \V. N. 20. 

3. Proviso governs the mam proposition of law which immediately precedes it, unless 
tne language of the section shows a different intention. 6 A. 509, 12 C. W. N. 140 
(144). 37 C. 697, 6 I. C 410. 

4. A proviso IS subordinate to the mam enactment. 37 I. C. 525, 39 M. 1085. 

19. Punctuation marks 

1. Commas are no part of statute. 8 P. 516= 1929 P. C. 69. 

2. 1 ere the statute has been punctu.ited, the punctuation marks are part of the shitule. 
79 1 C. 608 = 1924 M. 455. Co«r. 1929 I'. C. 69. 

3 It IS not alwa>s safe to rely on punctuation as a deciding factor- in construction. 

1 n. .^26= 1923 B. 185 = "6 l.C 479. 14 C. 365 

20 Repeal 

1. An e.arlier statute will be considered to have been repealed by a later one only if 
there are express words to that effect. 4e M. 331= 1925 M. 333, ?3 A .24, 42 M. 540. 

2. Repe-il b> implication cannot be assumed even wheie the earlier Act was a special 
one an.4 the Kiter a general Act. 4.3 .U. 331, 1931 B C ]49, 26 M. 394, 1933 A 
669, 1933 C 280. 

3. .A proceeding taken against a person under a temporary Act, like an Ordinance, will 
ipio/ift/o tern mate on the expiry of the Act. 4933, A. 669 

4. Penalties incurred while a statute is in force, are not affected by the mere fact that 
the statute has ceafed to be in force. 1933 C. 280. 

21. Report of Indian Law Commissioners. 

It IS permissible to refer to the report of the Indian Law Commissioners. 7 A. 44, 

17 C. 852 

22. Report of Select Committee. See*— 16. 

23 Retrospective effect. 

A penal provision does not have retrospective effect. 120 1. C. 692, 1933 C. 732, 1928 
L. 627, 32 A. 499. 1922 N 227. 2 B 148. 
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24. Rules framed under sections. — 2. 

25. Statement of objects and reasons. 

It is not open' to Caurts to consider the statement of objects and reasons as Ihe/ form no 
part of the statute. 1930 A. 225, H A. 145. 53 B. 6 *7. S^e 1935 C. 301. 

26. Typographical Mistakes in the Act. 

If there IS a conflict between the Act printed in the Gazette and other copies printed 
by the Superintendent, Government Pn »tin", preference should be given to that in 
the Gazelle. 43M.d21 = 1926 M. 55, 1935 S. 90 = 1935 Cr. C. 376. 

INTERPRETER, s. 543, Cr. P. C. 

1. Oath to — 

' I. It IS not necessarj’ to administer oath to an interpreter, 16 W. R. 61. 

2. The omission to administer oath to an interpreter does not make the deposition 
inadmissible in evidence. 36 C. 80S. 

2. Who can be — 

A witness t.a'^^ng active part during proceedings previous to the trial and even ready to 
depose in the Sessions Caurt as Prosecution witnes.* should not be chosen to be 
interpreter. 1925 C. 922=53 C. 659=95 I. C. 469 = 27 Cr. L. J. 805. 
INTERPRETATION OF EVIDENCE TO ACCUSED. S. 361, Cr. P. C, 

1. If the accused appears by a Pleader who understands the language in which tiie 
evidence is gis-en hr the witness, tiie omission to interpret it to the accused is not a 
m.aterial riefeci. 24 SV. jt. 50, (1870) 13 W. R. 2>. 

2. An accused is often in a much better position than his Pleader to follow the drift of 
the evidence and it is obvious that be ought to be kept informed of what is -being 
said, ff certain witnesses give evidence in English, u should be translated to the 
accused, foe the first two paragraphs of S. 361 are not mutually exclusive. 1930 
M. 186=125 I. C. 253*31 Cr. L. J. 827, 1928 C. 27 Dies, from 

3. When the accused does not understand either the language of the Court or of the 
wiiness, there is no oravtsion for the deposition of a witness being interpreted to 
accused after it lias been read over .and interpreted to the witness. 1927 P. C. 44. 

INTERVIEW OF ACCUSED WITH COUNSEL OK RELATIVES. 

li ' Under S. 561-A, Cr. P. C., the High Court has power to interfere and direct the 
Police to permit an interview of the accused with bis legal advisers. 50 B. 741 = 
1926 B. 551=97 1. C. 601 =27 Cr. L. }. 1169. 

2. The fact tint accuse! had an interview with his relations is no ground for rejecting 
a l.ttef application b»‘ hi-n to interview his counsel. 12 L. 435=i931 L. 99. 

3. An accused has a right to have access to leg.al advice under reasonable restrictions 
even when ‘■e IS in Police cosiodv, during the course of investigation. 12L. 211 — 

133 I.C. 248 = 32 Cr. L. J. 1022 = 32 P. I.. K. 935=1932 L. 13. 

4. An jntervieiv with the legal adviser should not be refused to a prisoner, who is 
remanded to Police custody. I939L.. 945=129 1.0.481 = 31 P. L. R. 780. 

5. The Police should not refuse to allow the legal adviser to interview or relatives to 
supply fold and clothing to the accused. 1932 L. 13, 1930 L. 945. 

6. Ttisoier^ should be allowed to have free talk with ihtir VakiJa ont of the hearing 

of the Police ofRrrts inebarge of such prisoners. 8 Bom. H. C. (Cr. C.) 126, 1935 
C. 1. a 1C06. 

7. Under trial prisoners are entitled to have assistance of counsel and to cemmunlcat® 

nun tftends anl relations. These rights should not l>e evaded tij' removing 
pfsvners to unknown places or by delaying applications for interview. iy.> '• 
:3l-^l?nf. C. 1656«35Cr. L MiSO. 

If the rcnfesS'On 14 obtained without allowing counselor relations to inte^iew the 
arcui-*!. If should lie looked upon with sosmcion. 1935 L. 230=35 Cr. J. 
n^>=J5r, I. C. 1056. 
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Jrtoxication 

INTOXICATION. See Drunl{enne*:r. 

Intoxication inav be taken into account in awarding punishment in a murder ca^e. 2S 
P. R. 1917Cr. 

INTRICATE CASE. See Transfer (Grounds)— 53. 

INTRODUCING CHEAT. See Cheating— 23. 

INTRUSION ON THE PRIVACY OF A WOMAN. Sc^ the modest> of .a 

woman — 4. • [-j 

INVESTIGATING OFFKIER. S« lnTesiigation-7. 

1. Non-production of a material witness like the inrestigating officer is a serioiic 
omission which cannot hut throw suspicion on the whole prosecution case. i ] P 
630 = 71 I. C. 219 = 1922 P. 582=24 Cr. I.. J. 91. 

2. ,\n irregularity occasioned by a Sub-Inspector investigating into .an olTence, wh’lc 

investigation should have been made hv an Inspector is curable under S. 537, Cr. 
P. C. 52 B. 238 = 1923 B. 162=29 Cr. L. J. 551 = 109 1. C. 487. 
INVESTIGATION. See Examination of witnesses — 6. 

1. Delay in — . 

1. Delay in investigation causes serious prejudice to an accused person. It gives time 
to witnesses to bring their evidence in hannonv with that of others. 1932 U. 345 
= 13 L. 573. 

2. Court should inquire full> mto the circumsf.ances of the delav and consider its he.ir- 
ing upon the case. 2 Bom L. H. 10»2. 

1. -A. Forwarding accused to Magistrate. S. 170. Or. P C. 

1. Accused must be forwarded to Magistrate who Iws jurisdiction. 29 C. 483. 

2. It is for the Police Officer to decide whether there is sufficient evidence to jus ify 
forwarding accused. 19.M L. 99= 12 L. 435 A siihordmatr officer hnsnopower' 
1918 C. 50, nor Suprintendent of Police Iws power after it has been exercised 
18 Cr. L. J. 886 

3. it 18 not the dmv of the Police Officer to intimate to the accused the ofTeiice with 

which he 18 charged but isbounlto intimate whetiier warrant is hail.able or not 
1931 \. 263s- 53 a. 407 

2. Into cognizable case. Ss. 156, 157. ( r PC. 

1. S. 156 applies to the mvesngition of c.-ises under S 55. Cr. P C. 169J \ 
\V. N. 124. 

2. The mere fact that a priv.ite conipl.nnt IS tiled m a Court .and the M.agistrate t.aVes 
cognizance of it cannot oust the power of Police to invesugaie or rondurt prosecu 
lion. 1928 M 1268 = 114 1 C 365=30 Cr L. J. 326. 54 M. 59S. 

3. If after the issue of process agamsi arcu cd the Magistrate orders the Police to 
make an enquirs’ under S 156 (3k Ins order is illegal But the mere fact tliat hr 
issues process to complainant, witncsces and aceii<e<i uil) not Mr .i I’oJice eivmiff 
1925 M 1268=114 I. C 305. 

4. .A Court of Sessions cannot direct invesiuration. 11 I* H ly 0 Cr=16 p vV li 

1910=11 Cr. L. J. 3.'0. 

5. If there is delai in the investigation bv the Police, it is the dul> of the Coninutiin^’ 

' Magistrate and failing him, of the Sessions Judge, to inqu-re fullj into the nrrum 

Stances of the dekaa and to consider its l»earinc on the prosecution «triri '* 

I.. R. 1901 

6. During an invrsjig-ition .a Police In«;pcctor «cnt ( onsi.ahVs to lock the l.o:ive nf ar» 
accr'^ed «iluued nut-ide h»s jurisdiction. Held, that he did not act ul’rit tires 1 - 
P. R. 1615 Cr.= lh Cr 1. J. 551. 

7. .\n inforiral inquiry prelimiran- to a fenral irTe<tiration i« rot an inTe«ti'-atiOn 

imderS.175. 25'l. C. 630 = 15 Cr. U J. 622= 1914 M, W. N. 3^2. 

8. .\n off.ce of C. 1. D. m the Pre*idenc} cf Madras can nre^ti^rate an o^eTfe c'-der 
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the Cr. P. C, 35 M. 247. 

9. Fajhire to scmf fi reivirt to the Mau^tratc, rrqufrccf hy S. J57 <I) in nseriois 
neplcct of doty am! likely to rc«;MU in fnilure of jtj‘!ticc Icarinc the Pnlier op«n tn 
fuspicjon of the concoction of false evidence. 1 1 Cr. L. J. 493“4 S. L. R. 38. 

10. When inveslipation is completed ftnd arci»«:c<I is sent up for trbj, Polire cannot 
resume inrcstlpalion, 1932 L. 61l«H0 I, C. 25, 4 V. K. 1908 Cr. 

11. A document formally prored by Police dtiriop invpsli^nlion thoir.’h formnllv proved 
is «o Jeg.ol cridcnec. 3927 L. 79*=99 I. C. 240«2l Cr. L. J. J 12. 

3 Into non-cogniznblc cases. S. 155, Cr. P. C. 

1. A Police OfTicer cannot mvestjg.ate n non-cognizahle case without the order of a 
Mnpistrate. If he receives such mformalion, he shonld enter the substance of it in 
the (Itarj* and refer the mformanl to a Magistrate. 26 B. 150. 

2. Application requiring the s.anclion of the Court under S. 155 (2) is not a complaint. 
1930 B. 372=32 Bom. LAI 78Z 

3. If a Police Ofiicer of bis own motion, makes a formal report or comphint in respect 
of a non-cognizahle offence, it will amount to a complaint within the meaning of 
S. 4 0 j), 26 13.150, 

4. It is 5ncumJ»nt on a Police O/Jicer to keep .a diary when investigating a nnn-cogniz- 
able case under the orders of a Magistrate. 15 P. fl. ’9IS Cr. 

5. A Magistrate can refer a matter to Police for Investigation under S, 155 (2) even 
without a complaint or without esamining the complaint. 8 Bern, L. P, 589s=4 
Cr. L. J. 183, 11 Cr. L. J. 156«6 M. L T. 259 

6. A police Ofiicer w htle he is holding investigation on a charge of house trespass, 
cannot enter the house of complainant's netghlwur. 1928 A. 185«I07 I. C. 688®* 
26 A. L. J. 410. 

7. A Magistrate who receives R Police report m a non*cognizable case but doubts its 
correctness can order .an investigation under S. 155 but cannot etamine the Police 
Officer as if be was complainant. 27 I. C. 345** 16 Cr. L. J. 97«* 1914 U. B. B. 39. 

8. Where Police was directed to investigate a non-cognizable case but the Poljce 
instituted proceedings against the informant under S. 211, I. P. C., and got him 
convicted. Held, that the conviction is bad. 17 Bom. L. R, 69»27I. C. 545®* 

16 Cr. L.J. 161. 

9. Even if the Mcigistrate had not directed to make a report, a report must be made by 

the Police under S. 173 17 Bom L. R. 69= 27 1. C. 545. 

10. Where immediately after non-copnizabte offence was committed a Police Ofiicer 
made a report to District Magistrate and asked for a warrant under S. 161, 1. P. C., 
and on the raroe day the Magistrate ordered the case to be instituted under S, J^6I, 
the procedure was not illegal and the trial was not vitiated. 132 I. C. 234—32 
Cr. L.j. 860=3931 0.112. 

11. Power to arrest without warr.mt is expressly taken away by S. 155 <3). HS83) 1 

Weir 343. 

12. It is doubtful whether Police Ofiicer appointed to investigate under S. 155 can 
delegate his authority to another. (1889) Rat. P. 488. 


4 . 


Irregularities in or— impropw. 

1. Irregularities or failure to conduct an investigation properly cannot vitiate ^ 
which was started on the final report, when there is no allegation 
irregular Or illegal in the conduct of trial. 1931 P. 350=131 I. C. 17*= 


L.J. 638. 

2. If on perusal of Police diary the Magistrate comes to the 

have not properly investigated the case and a certain person ‘ . . . 

prosecuted, the proper coorre is to pass an order under S. 190 (I) (w oro g 

prosecution. 1931 A. 273 - 329 I. C 267 =32 Cr. L. J. 370. 

3, If the investigation Is conducted by an ofiicer not authorized it is ^ curable 
irregularitv. 52 B. 238= 1928 B. 162=29 Cr. L. J. 551 =30 B. L. K. 
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4. If Ihf «tatenients of v.itnc't'C'i are not reconledfor two montli<s, althoupb approver 
disclosed tlicir names their te«^timon\ Mands di«eTedited. 1924 L. 34'>. 

5. Investigatinp officer should act m a manner that should inspire confidence. 

1924 L. 692. 

6. Investicatinp officer should not identif\ litniself with a person who is suspected b\ 
the rel.atives of deceased as havinp hand in the crime. 1933 L. 571=35 Cr. 
L. J. 137. 

7. It IS not pood to aKmdon investipation and to re«nnie it after long delay as it 
seriously prejudices accused. 13 l.~ 573 = 1932 L- 345. 

S. Two persons tooJe p.art in a crime hut hr mistake of Investipatinp officer one of them 
was not prcseculed. Held, it is no reason for holding the other innocent. 1935 0. 
110=153 I C. 81. 

5. Object of—. 

Object of investigation is to search for truth and not to collect evidence to secure con- 
viction 1933 A. 314, or to pet confession, ff 506. 

6. Of serious crimes 

Crime of serious and brutal nature conmuited hv kirpe mimher of persons should he 
investifated by senior and experienced officer. 1933 L. 871 = 35 Cr. L. J. 137. 

7. Officer conducting — Production of. Se^ Tnvestipatinp Officer. 

8. Police report in cognizable cases 157 (ll, Cr. P. C. 

1. Failure to send a report to the Magistrate, as rerpured by S. 157 (1) Cr. P. C . Is a 
serious neglect cf dut\ and hkeh to result in failure of justice, leaving the Police 
open to suspicion of the concoction of false evidence 11 Cr. L. J. 498, 
1931 P. 150, 

2. The omissiin by the Police Officer to send a report to the Magistrate mav he a 

breach of duty but tliere can be no prejudice to the accused. The report is not a 
public document and its object is to keep the Ma istrate informed of the investira- 
tion, 131 I. C. 17=32 Cr. L. J 638=1931 P. 150= 12 P. 1.. T. 393. 

3. The report made by a Police Officer under *5. 1x7 is not a public dneument W’lthm 
the meaning of S. 74, Kvidence .Act, .ind an accused is not entitled to a enpv before 
trial. 20 M. 189. 

4. A report under S. 157 or 173 is not a complamt within the meaning of S. 195 Cr 
P, C. 6 O. C. 1. 

9. Refusal to answer question in — . 

A refusal to answer questions put hv n Police Officer during investigation under Chapter 
XVI, is not punishable under S 179, I. P. C. 8 R. 511 = 1931 R. 26. 

10. Release of accused if evidence insufficient. S. 169, Cr. P. C. 

1. S. 169 applies when the case is still under investigation and not when accused has 
appeared before a Magistrate. 1933 \. 582 

2. If evidence is insufficient, accused must he released. 43 A. 186. 

3. A bond taken for appearance before Police ts void. 1925 I.. 152. 

4. Where a person is arrested along with others and released, he should net be prose- 
cuted On f.acts which he gives against the accused. 1933 A. 399 

5. Police Officer cannot take bond from surety without bond from the accused. 1528 

L. 318. 

6. Police have no power to permit withdrawal of romplaiiit. fl875) l\at. 91. 

11. Report of -under S 157 Ss 158-159, Cr. P, C. 

On receipt of report of a preliminary enquiry under S 159, the Magistrate should pro- 
ceed in the same wav, as he would deal with a report received from a Police Officer 
30 C. 923, 45 M. 230. 

12. Report of— to superior Police Officer. S 168, Cr. P. C. * 

The reoorl should be sent to the officer inebaree Police Elation. S. 168. Cr. F. C. 
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3 3. Right of Pleader in'-. 

]. It is in the interest of justice that an accused person should have access to legal ad 
Tice even Tvhile he »s ni Police custody during invesiication. 1930 I 945 = 31 P 
L. R. 780^129 I. 0,481. - j r 

2. An interview with the legal adviser should not be refused to a prisoner uho is re- 

manded to Police custody under S. 167. 1930 L. 945-31 P. L. K. 780. 

3. Accused IS entitled to hare access to legal advice even in Police inresiiiration h 
L. 212 = 1932 L. ]3«I33 I. C. 288 «32Cr. L. J. 1022. 

4. An advice by a lawyer to accused in Police custody, not to make anv statement at all 
is not proper. He can advise him to make a statement after consuJtini?' him 1 ‘j35 
C. 101 (102)= 154 I. C. 1006. 

14. Scries of — , 

The number of investigations IS not limited by law and where one has been completed 
another may be begun on fresh information received. ]932 L. 103 = 135 I. C. 209 
= 33 Cr. L.J. 97, 47 I. C. 273 = 19 Cr. L. J.901. 

15. Who can direct ? \ 

5. 156 only empowers the Magistrate to direct investigation. A Court of Sessions has no 

power to do so. 11 P. R. 1910 Cr. 

16. Witnesses not to accompany Police Officer. S. 171, Cr. P- C. 

No complainant or witness shall be required to accompany Police Officer on his way to 
Court. But a recusant one may be sent under custody. 4 C. \V. N. 49. 

IRON SHED STICK. See Culpable homicide — 15. 

IRREGULARITIES IN-'. Ss. 529 to 537, Cr. P. C. 

1 . Arrest—. S ce Art est— 1 2. 

2. • Assessor — . See Assessors— 4. 

3. Burden of proof of — . 

When proceedings bristle with irregularities, it is for the prosecution to show that ac» 
cused IS not prejudiced thereby. 53 I. C. 150*= 20 Cr. L. J. 742. 

5. Charge. S. 535, Cr, P, C. Ssc Charge. 

1. Where an accused IS charged with and tried atone trial for four olfences it is not 
merely an irregularity but illegality which vitiates the tri.il. 1930 M. 50&= 127 I. 
C. 295=1930 Cr. C. 5E0, 25 M. 61 (P. C.) Foil. 1927 P. C. 44 Dist. 

2. An omi'ssion to frame a charge does not invalidate an order of acquittal and render it 
equivalent to an order of discharge. Such order is bar to a retrial for the same 
offence. 3 A. 129, Cr. L.J. 2J7=5 ). C. 743. 

3. Where a charge was framed under S, 147, I. P. C., but the accused was convicted 
under S. 323 the conviction is illegal on account of the absence of charge under S. 
323 and S. 535, Cr P. C., does not cure the defect. 40 C. 168, 

4. Omission to frame a charge afresh after the sanction was received, is cured under S. 
535. 4 L. B. R. 247 = 8 Cr. U J. 65. 

5. Omission to specify common object m the charge does not vitiate the trial unless tl^ 
omission has prejudiced the accused or resulted m failure of justice. 1928 li. 286« 

115 I. C. 399=30 Cr. C.j. 467= 30 Bom, L. R. 653, 21 C. 827, 18 Cr. L.J.32S. 

6. An appellate Court can convict an accused under S, 323 when the charge was fmmed 
under S. 147, L P. C. only, )923 P. 359=103 I. C. 383 = 29 Cr. L. J. 3/4. 192 j U 
926=88 1. C. 1055=25 Cr, L.J. 1279. 

7. S. 535, Cr. P. C., ought not to be applied to proceedings for contempt. 4K. 25/ = 

1926 li. 18B=98 1. C. 57 = 27 Cr. L. 3- 1241. 

8. Where a charge is defective under S. 234, Cr. P. C, liavmu been prc'eoted out o/ 
time, the trial is vitiated. The irregularity is not cured by S. 537, Cr. 1 • • 

W.N. 959=1931 C. 357=128 l.C. 816. • • 

9. The lumping of ch.irgr together in « manner which i« eontnin’ to the provisions of 
5. 2J3 coiered by S. 537. 1921 O. 49. 61 h C. 16S = 2.> Cr. L.J. 344. 
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10. If two olTcnce' could not lie joioed to^>c(l 1 e^, their joinder would vitiate the whole 
trial, .altlioueli the nrcii'^ed »«; not prejudiced 1 L. 562=“ 1921 L. 381=57 I. C. 450 
«=; 1’. U U. 1921 =“21 Cr. L. J. 626. 

11. Where a Court of .appeal IS dealing with an appeal against acquittal, defect in the 

charge cannot Iw condoned. 1927 L. H)9=99 1. C. 602=" 22 Cr. L J. 170. 

ir. The joinder of two ofTenccs in a single charge is an irregularity cured by S. 537. 
192S C. 700= 117 I C. 596 = 32 C. W. N 839=--30 Cr. L. J. 799, 40 C. 846 Diss. 
from, 1922 C. 57.3, 1927 C. 17 Hist. ; 19 C. W. N. 972 Toll. 

13. A surplus in a charge under S 417, I. P. C., that the complainant sulTered a loss is 

an irregularitj curable under S. 537. 1930 L. 407 = 32 Cr. L. J. 299= 129 I. C. 298. 

14. It cannot l>e .assumed that if a inand.atory provision of the Code has been infringed 
in framing the charge the Conn must of necessilv be held to have failed in adminis- 
tering justice to the accused. 53 M. 937= 1930 M. 857= 127 I. C. 654. 

15. Tailure to define accurately the common object in a charge under S. 147, I. P. C., is 
an irregul.antj curable under S. 537. 1930 Itl. IS8 = 3f Cr. L. J. 347. •Stic 33 C. 295. 

16. If tlie charge IS i.acue or meaningless but the accused and his counsel know the 
rature of the offence and no tailure of justice has resulted, the defect ts cured under 
S.537. 5 R. 25=1930 R. 201=125 1 C. 266. 192» C. 18= 82 I. C. 545. 

17. Omission to give tlie substance of the cliarce in an order under S. 112. Cr. P, C., is 
an illegality and not mete irregulantv. i930 M 859-=*32 Cr. L. J, 27. 

18. Where the charge in cheating gives the month and not the date when olTencewas 
comitted, the irregularity is curable under S. 537. 1926 P. 347 = 96 I. C. 221. 

19. A trml rfo /lovo must not be ordered when no ch.nrge is fr.imed or a defective charge 
IS framed. The fiesh trial sliould be ordered from the stage at which irregularity 
occiirrea. 1925 N. 147=81 I. C. 976 = 25 Cr. L. J. 1152. 

20. An omission to set out the guilty intention of the accused in the charge will he cured 

by S 537, unless it is shown that it has occasioned a failure of justice. 22 C. 391. 

21. \\ here the law and tlie section of the liw were mentioned in the charge, the omission 
of the wtrds “unlawfuUv and maliciouslj” in the charge was not so material ns to 
prejudice tl e aecufed. 4 2 C. 957 

22. The omiaeion of the word “dishonestK" m A charge under S 41 1, I. P. C , is not a 
ground of reversing conviction. 10 R H- C. R 373. 

23 .\ defect in charge is immaterial if the accused is not prejudiced 20 P W R. 10]4 

Cr.= 123P L R. 1914, 32 M. 384. 32 M. 3 

24. The addition of second charge by a Sessions Court m respect of a matter not covered 

bv the indictment is an illegality not covered by S 537 20 P. W R. 1909 Cr. 

25. here the charge contained onlj one ofieiice but from the facts proved, accused was 
guilt! of two distinct offences, the de'ective form of charge did not invalidate trial. 
131 I. C. 456=1931 M. 225 = 32 Cr L J 753= 1930 M. W. N 1041. 

5. Charge to jury. Sec Jury. 

6. Commitment. S. 532, Cr. P. C. 1 

1. If the defect m committal order arises from want of territorial ji.rndiction, it is jfiot 

curable under S. 532. 16 B. 200, 5l 1. C. 176 = 20 Cr. L. J. 416. 

2. S. 532, Cr. P. C., applies only to a commitment to a Sessions Court. 12 Bom. L R 
667 = 11 Cr L. J. 543 = 7 I. C. 934 

3. Commitment by a second class Magistrate, who was competent to deal with the 

offence is curable under S. 532. 16 B. 200, 16 P. R. 1890 ' 

•4. If a Magistrate is disqualified under S. 556, Cr P. C., the commitment is bad and is 
not curable under S. 532. 2 L. B. L. R. 209. 

5. S. 532 has no application to commitment made by Magistrate actin" under S. 346 
Cr. P. C. 12 C. W. N. 136=6 Cr. L. J. 429. 

6. The order of committment for want of sanction under S 196 or 197, Cr. P. C., is 
irregular and is curable under S. 532. 23 B 11^ 9 B 288. 



hu'sutartins — 

7. If tlic Mnshlrite eriii'iivrrcil locmimitl tj Scwions h.Ti no lerrilorhl jimnliclioi 
over the pUcn Ilf olTcitcc, ciniiiiln ii ra«o. Ihc romrnitm-nt ii v.iliil unilcr S «3I 
Cr. I'. C„ anil it ramiot hnncl aei.lo iinilcr S. 532, altliona/i olijcction me (afceii 
bcioru conitiiiliiienl. 17 M. 402. 

8. If ohjcctl'iti to comniitmcnt for want of juri<:<lictioti by Ma;'i<;trfile is not taken l^fore 
tbe ^Ma^istrati*. the Mich Court am accept the commitment under S. 553 . 

9. If a commits .nu ncctKcd orcr wh m he ha< no jurisdiction or commit^ 

him for an offence ^\hirh i<5 not tri.ihlc bv Court of ?c.s«ions nr Misli Court, the 
defect is not curable under S. 53*. 57 C 1042* 1929 C. 75rj«31 Cr. L. J. 50f,. 

10, S. 532 is a curinfe' or remedial sretiou and must be strictly construed in the interest 
of accused. 57 C, 1042*31 Cr. J„.J. 505=192'^ C. 756. 

7. Consent to~. Sec Consent-— |G. 

8. Confession — . Sec Confc*'siou (recording ofl. 

9. Conviction by Bencli of Magistr.ites. See Hencb of Sfagisfrafes. 

10. Distinction between illegality and — - 

.A mere error of tirocedurc arising out of m.idvertenctf will amount to no more tli.an an 
irregu’aritj, 155 I. C. 326. 

1 1 . Examination of accused. See Exaiumation of accused. 

12. Examination of complainant. iSce Ex.ituination of complainant. 

13. Examination of witnesses See Hxaininition of witnesses. 

14. 'Failure of justice. 

1. The test in case of errors, omissions or irregularities is not whether the Court had 
acted illegally, for in one sense every error is irregularity in so far ns it contravene# 
the provisions, but whether there had been a failure of justice. 27 C. 839. 

2. The test whether the error of irregularity h.as occasioned a failure of justice, can be 
properly applied only after the final result of the case is known, for during the trial 
the error can be corrected, 23 C. 933. See 12 Cr. L. J. 320. 

3. U is the duty of the Court to go into the merits before mterfenng in consequence 

' of misdirection or other error. 26 M. 1. 

4. Wlien proceedings bristle with irregularilies, it is for the prosecution to show that 
the accused is not prejudiced thereby. 53 I. C. 150*= 20 Cr. L. J. 742. 

5. High Court will not interfere in case of irregularities unless there has been failure 
of justice. 1952 /J. +73*159 I. C. 603.' !930 ff 163^31 Cr. L. J. 9 3 and 30 

I. C. 548 Mist. 

15. Hearing arguments. Sec Argument.'. 

16. Illegality or — . See Distinction — 28 — 25. 

17. Investigation. See Investigation. 

18. Joint trial. See Joint trial. 

19. Judgment. See Judgment. 

20. Jurisdiction. See Jurisdiction — 14. 

21. Local Inspection. See Local In«pectfon. 

22. Misdirection of Jury. See Jary — 17. 

23. Mode of trial. 

1. The Simultaneous trial of tivo separate cases is an illegality not ciirable Undef/S. 537» 

Cr. P. C. 6+ I. C. 833 = 23 Cr. L. J. 49. 

2. Joint trial of persons proceeded ngsinst Under S. HO, Cf. P. C., is illegal and not 
irregular. 1^21 C. 625 “61 L C. 233*22 Cr. L. J. 877. 

3. It is only a curable irregularity to consolidate more than one similar complaint* 
to record evidence by consent of the accused in one of them and to vis i 
otheri. fO Bom. 174=1926 B. 23=27 Cr. L.J. 1335. 
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4. Wliere parties consented to treat the evidence in one case as evidence in the other, 
and no injustice followed from it, the trial is not bad. 50 A. 457 = 30 Cr. L. J. 337 
114 I. C. 721 = 1928 A. 593. 

5. Joint trial of persons for acts not committed in the course of the same transaction Is 
not illegality vitiating trial. 1927 L. 274 = 23 Cr. L. J. 357. 

6. Where m a summary trial a Magistrate followed the procedure prescribed for a 
warrant case m a summons case the trial is not vitiated. 1930 S. 53= 120 I. C. 
520 = 31 Cr. L. J. 123. 

7. Where the case under Ss. 302 and 304, 1. P. C., was tried with 7 jury men instead 
of 9, the trial is vitiited. 1930 C. 716 = 34 C. W. N. 735. 

24. Non-compliance with provisions. 

I. It IS not every failure to comply with a mandatory provision of the law which 
renders the | roceedings void. 1926 R. 193 = 98 I. C. 177 = 27 Cr, L. J. 1281, 1925 

R. 558. 

^ 2. High Court will not interfere unlcts there is failure of justice. 1932 B. 4 73, 1910 

U. 163 Dist. 

25. Proceedings after — . Sec Examination of accused. Transfer. 

26. Procedure. 

1. S. 205, Cr. P. C., does not apply to an accused arrested after the issue of the 
warrant If the Magistrate exempts him from appearance at his request, the 
procedure IS illegal. 2 P. 793=1924 P 46=75 1.0.72=24 Cr. L. J. 872. 

2. Irregularities or illegalities m the search can neither vitiate the trial nor affect a 

conviction 46 A. 86, 1929 A. 937=120 I. C. 266= 31 Cr. L. J. 35. 

3. Omission to post or serve a copy of the order under S. 145, Or. P. C., is a mere 

irregulantj. 3 R. 169=1925 R. 270 = 27 Cr. L. J. 660. 

4. Trial on Sundai without the consent of accused and finishing it on the same day 
IS void. 1930 N. 299 = 31 Cr. L.J. 705, 17 Bom. L. R 918. 

5. Iteniand of an arPfM under S. 476 (B), Cr. P. C , for further enquiry is illegal but 

if it has not led to failure of justue. it is covered under S. 537. 1930 S. 315 = 1930 

Cr. C. 1147. 

6. If the investigation is conducted b\ Sub-Inspector where it should li.ave been by an 
Inspector, the irregularity is curable under S. 537, 52 B. 238. 

7. If the Committing Magistrate himself conducts identification parade and gives 
evidence I efore himself by going into the witness box, trial is not vitiated. 1927 
O. 369=106 I. C. 721 = 29 Cr L J. 129, 27 A. 33. 

8. Complaint bj Court for perjurv against a person to itself is mere irregular. Tlie 
defect IS curable under S. 532 (1). 53 C. 350=1926 C. 470 = 93 I. C. 33 = 30 
C. W. N 276= 27 Cr. L. J 38?. 

9. Where one of the accused is discharged or the other is subsequently acquitted, 

the complainant cannot be required to pay comp*nsation to both under S. 250. 
The defect IS incurable under S. 537. 1925 C.2W=25 Cr. L J. 449. 

10. The defect of not serving on the accused a copy of preliminary order is cured by 

S. 537. 1925 N. 33 = 81 I. C. 70, 3 R. 169= 1925 K. 270. 

27. Reading over statements See Reading over statements. 

28. Recording evidence See S. 356, Cr. I*. C. 

Where the evidence was recorded by Magistrate’s reader and Magistrate did not make 
a memorandum of the statements but took great care in sifting evidence. Held, that 
the irreguWntv was curable under S. 537, Ci. P. C.. as il did ret cccasicn failure 
of justice. 192S O. 112 = 106 I. C. 552=29 Cr, L.J. 970. 

29. Recording reasons 

1. The omission to record the reasons at a proper stage is a mere irregulirity. 1927 
R. 245 = 104 I. C 637 = 28 Cr. L.J. 551, 25M. 61, 1927 P. C. 44, 1924 L. = 
46 I. C. 398 
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2. -Omission to record reasons under S. 256, Cr. P. C., is only an irreeulanty. The 

trial is not illegal. 6 L. 55t, 1930 N. 255 = 124 I. C. 459 = 31 Cr. l! J. 705'. 

3. Om ssion to record reasons for issuing Tvarrant against the abducted woman under 
S. 498 in the first instance is mere an irregularity curable under S 537 59 1 C 
415=18 A. L. J. 1149 = 22 Cr. L. J. 111. 

30. Sanction. -See Sanction. ■ . • 

31. Scope of S. 537, Cr. P. C. 

J. S. 537 applies to mere error of procedure arising out of mere iiiadrertence and not 
to substantive errors of law. 8 H. 200, 11 B. H. C. U. 237, 12 vV. R. 32, 25 
Cr. L. ]. 1132, 25 M. 61, 7 61 = 1928 P, 1, 49 A. 32 , 49 A. 270 = 28 Cr. 

L. J. 159, 81 I. C. 976. 

2. If in conducting a trial a Judge adopts a procedure whicli is umuthonsed, it i\ould 
amount to a Tiolation of law, which cannot be cured under S. 537, 4 L. 376, 4 
L. 382=1924 L. 17 = 25 Cr L. J. 377. 

• 3. Where evidence in one case was treated as the evidence in the counter or cro«s 

case, the procedure is illegal and not curable under S. .537. 4 L. 376. 

4. The test to be applied m considering whether a particular infringeuieut does or 
does not fall under S. 537, is whether the error goe.s to the root of the trial. 45 A. 
124, 27 Cr. L. J. 669, 1925 R.258 = 26 Cr. L. J. 1316. 

5. The Aprellate Court ought not to order retrial in a case where provisions of S. 361, 
Cr. P. C.. are overlooked. 1530 M. 186=125 I. C. 253, 25 M. 61. 

6. Disregard to the provisions of S. 233 is not ii regularity covered by S. 537, Cr. 
P. C. 1930 S. 62=119 I. C. 532=30 Cr. L. J. 1073, 26 A. 195, 33 C. 295. 

7. Disposing of the cases of accused who could not be tried jointly, by one judgment 
IS an illegality and not an irregularity. 109 I. C, 811 = 29 Cr, L. J. 6I9. 

8. The failure of the Magistrate to follow the procedure enjoined bv.S. 137 (l), Cr, 
P. C., vitiates his order. 1927 A, 350=23 Cr. L. J. 291, 49 A. 475. 

9. Order of forfeiture of land passed without notice to the party is illegal and not 
irregular. 1925 O. 51=77 1. C. 733 = 25 Cr. L. J. 445. 

10. Failure to comply with a mandatory provision of law js not necessarily illegality 
that vitiates the proceedings, the real question being whether the accused li.is 
been prejudiced. 1929 M. 544 = 116 1. C. 366 = 30 Cr. 1-. J. 6:3, 1925 C. 1246, 
1926 B. 534, 57 C. 1228=1930 C. 212=34 C. W. N. 296. 

11 Infringement of th* provisions of S. 162, Cr, P, C., is mere an irregularity. 1930 
B. 595=32 Bom. L. R. 1279= 129 1, C. 156. 


12 . 

13. 

14. 

15. 

16. 
17. 


Misreception of a piece of evidence which *8 inadmissible but which has very little 
weight does not vitiate trial. 1930 P. 247=124 I. C. 836. 

In an excise case the Bxcise Anal}st was not produced and the Sessions Judge 
■wanted to call him under S. 428, Cr. P. C. Tlie Pleader for the accused admitted 
that his certificate was correct and the packet contninfd cocaine. Held, that even 
if the admission could not he legally acted upon, the irregularity did not vitiate the 
trial. 52 B. 686=1928 B. 241 = 29 Cr. L. J. 990. 

Rushing through and completing the trial on Sunday without the consent of the 

accused is void. 1930 N. 755= J 4 I. C. 619=31 Cr. L. J. 705. 

The trial Magistrate is competent to record the evidence of a witness 
althcugh the order of remand directed the examination by commission. 


H. lur. 

kVhen the accused is prejudiced, the High Court should set aside the conviction 
and order retrial. ■ 1935 S. 145 (J79). 

\lthough a joint trbl is illegal, jet it is curable under S. 537 1f * i 

prejudiced. 1936 A. 337, 1933 .\. 264 Foil. 25 .M. 61 and 1927 P. C. -1+ *• 


32. What is— and nullity. — ^ 

‘The safest rule to determine what is /rTegul.arity and what is nufht>' 
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IncS'iIiifiltes iti—{concltl.) 

tlier the p.nrtvchn waire the objection. If lie c.ni waive it, it amounts to an 
irregu!aril>, if he cannot, it 5s nuliitv. 35 C.61, (13U) 9 Dowl 487, 1935 S. 

145 (178). 

ISSUE OF PROCESS. S. 204, Cr. P. C. Sc# Complaint. 

A verlvil prajer for issue of process against accuseJ is sufTicient. 56 C. 1013. 

J- 

JAIL — TRIAL IN. See Trial m jail. 

JANDAR. 

Working of a juiidor in a residenti.!! quarter if amounts to public nuisance. 2 P. R. 
1904 Cr. 

JHATKA MEAT. 

1. Trade mjlialka meat ts no offence, 26 P. \V. 1912 Cr. 

2. Killing foals bv y/irt/Jbrt near a mosque is no offence under S. 295, I. P. C. '0 
P. R. 1918 Cr'. 

JIRGA. See Frontier Crimes Regulations. 

JOINDER OF CHARGE, ^ee Charge — 19. 

JOINING CONGRESS PROCESSION. SeeS. 103, Cr. P, C. 

JOINING UNLAWFUL ASSEMBLY. See Unlawful assembly, 

JOINT ATTACK. See Murder— 65, Acts done in furtherance of common intention— 8. 
JOINT COMMITMENT, See Commitment — 16. 

JOINT DISCOVERY. See Discovery — 13. 

JOINT OWNER, See Criminal misappropriation— 6. Criminal trespass— 9. 

JOINT TRIAL. Ss. 235-219, Cr.P.C. 

1. Evidence of CO accused. 

1. It isalw.iis desirable to pass a sentence before catling an accused pleading guilty 
m a joint trial to give evidence agamst co-accused, so that the witness may 
give evidence with a mind free of all corrupt influences. 58 C, 12I4*=35 C. 

N. 490. 

2. The practice of not accepting plea of guilty in order to use his statement against 
co-accussd is illegal and an abuse of the proces? of Court. 58 C. 1214. 

2. Joint commitment. Scu Commitment — 15. 

3. Misjoinder of charges. S^c Charge — 19. 

4. Misjoinder of parties. 

1. Two persons giving separate information on different dates ought not to be tried 
together for offences under S. 211. J P. C 61 I. C. 61 = 22 Cr. L J. 333. 

2. Four persons were convicted m a joint trial. Accused I of three offence? under 

S. 381, I P. C., for properties stolen on three different dates, Accused II under 
S. 379, accused III under S. 411 and the fourth under S. 414, I. P. C. Held, that 
the trail was illegal for misjoinder of charges and persons. 1927 L. 737= 101 I. C. 
491=9 L. L. J. 100 = 28 Cr. L. J. 459. 

3. Joint trial of two accused, allegafions against whom are mutually exclusive is bad. 

1923 R. 67 = 74 I. C. 78 = 24 Cr. L. J. 750=1 Bur. L. J. 69. 

4. A thief and a receiver of stolen property cannot be tried jointly. 38 A. 311, 44 A. 
276, 28 C. 10, 29 B. 449 (465—467). 

5. An author of defamatorv article cannot be tried jointly with the printer. 50 C. 159 

= 1923 C. 11=71 I. C. 670=24 Cr. L. J. 206. 

6. Joint trial of four accused for not, theft and murder is illegal as some of them did 
not take part in the not. 66 I. C. 332= 23 Cr. L. J. 268. 

7. Joint trial of several persons for an offence under S. 193, Penal Code, is illegal. 
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1923 L, 89 = 67 I. C. 615=73 Cr. L. J, 439. 39 V. K. ISS8 Cr., 6 M. 252, 5 A. 17. 

5. Of abettor and principal. 

1. 7'he joint trial of (t\-o persons in three sep.ara(e cases when tficy arc charce<J in the 
alternative with cmberrlrment thereof is Dlefral, ns they lja\c to meet six distinct 
.sets of circimistnnccfi. 51 A. 5-14“ 1929 A. 202—30 Cr. L. J. 687. 

2. A person who had n license for the s.ile of opium nllowcd another who had no such 
license to sell it, they coiiW he jointly tried, the former oficnce bcinu nbeinient of 
the latter. 113 P. L. P. 1906-‘i Cr, L. J. 178. 

Where n master is pimisJuaWc for the act of hi.s servants, he is an .abettor ami Loth 
can be tried togclber. 15 C. U. J. 692=13 Cr. L. J. 25i, 

But if the .abetment toob place outside the jurisdiction of the l^lapistrate, joint trial of 
the principal and nbctlor is illegal. 52 M. 991 = 19-9 .M. 839, 

5. A person charged with kidn.apping can be tried jointly with three others who .abetted 
the oCcnce at difTcrent places. Jit a place where prmctrnl oflence was committed. 
18 A. 350 . . , 


3. 

“4. 


6. If A induces 15 to cheat and II .attempts to cheat in consequence, A and J> maj be 
tried together for abetment of and ailciiipt at clieating. 38 C. 453. 

7. Abettor was tried jointly with four others but was discharged. 'I'he case proceeded 
against four and then .further cDQiiiry was directed .ap.a}nst llie abettor. Held, that 
though abettor should ordinarily l>c tried with tlie principal but not in this p.ar' 
ticubr case. 1S30 M. 102’*31 Cr^ L. j. 457= 122 1. C. 786. 

' 8. Principal and abettor can be jointly tried. 32 P. K. )S82 Cr,, 39 P. J?. J8S5 Cr. 

9. A person charged under S. 379 can be convicted of abetment witliout a I'pecific 
charge. 1932 C. 455=36 C. W, N. 595=33 Cr. L. J. 7.0. 

6. Of distinct offences. See Distinct ofTences. 


7. Of Jury case and assessor case. S. 269, Cr. P. C. ' 

1. Accused may be tried simultaneously at one trial by the Jury for ofTences triable by 
Jury and the Judge with the aid of same Jurors as assessors for ofTences triable w'ith 

^ assessors: 6 Cr. L. j. 236, 9 Bom. L. R. 1057, 22 M. 15, 2 L. W. 933. 

2, Where the Judge after taking the verdict of the Jurors took only the opinion of two 
of them in the assessor case, the procedure is illegal. 25 M. 593, 21 L. J. 520. 

, .3. If in a case.jointly triable by assessors and Jury, a retrial is ordered, it is the asses- 
sors case which should be retried from the stage where the irregularity occurred m 
that case. 6 P. 203 = 97 I. C. 364 = 1927 P. 13 = 27 Cr. L. J. 1100. 

8. Of offences committed in the same transaction Ss. 233, 235. 

1. Where a person commits forgery and another abets it ami uses the forget! document 
as genuine, the ofleiices are p.irt of the same transaction and both of them can e tr» 

' . together. 52 M. 337. 

2. Proximity of time and place, continuity of action and community of purpose or 

decision are the circumstances justifying Joint trial. 1922 C. 76 , ov I. • - > 

C. 957 = 1927 S. 39 = 27 Cr. L. J. 1233, 53 B. 479=1929 B. 296. 

3. Common purpose must be seen. Unity of lime and place ^ 

' guides for the validity of joint trial. 1927 L. 274, 50 Cr. 100!, 19..1 L. * - • jj 

4. Three witnesses giving evidence on the same point in the same case can be jom > 

■ ’• tried. 48 A. 325= 1924’ A'. 334=27 Cr. L. J. 445. 

5. Where persons are accused of different offences committed in the course of \ 

transaction, it is not’ necessary that all such persons must have a ooinni 

order to render their j'oinl trial T.alid. 53'M.'937=1930 hi. 857 

6.. Where two persons atducted.a girl and third person Pifceeds to che.-it by 
representation as to caste of the girl, and a person buys .the g 
, . continuity of purpose or time.. ,3930 L, 896=31 P. L. R. 811. ; ' 

7. A person omitting to give jnformation under S. 232, R 

i mission of murder cannot be tried together with the murderer. 
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riY«* diroitic* T\rrc conumtlpcl in the «K«uc District iMthin the ‘ipace of one week. 
In e:^ch «larnity «imc witnc’i’^ee were common Init other*; were not. Held, that 

il.T*oitic< <h(I not ron^titntc <uime Irnn^nction. 1921 A. -ini'. 

9. Sometime*, two or more ofTcncei ate committed in tlie «.Tme tranviction, altlioiiqh 
thev arc »cpimtcl hv intcr»Mlsof time, they c.m he leg.ilh tried tojellier. 50 C. lOOt, 
28 M. L. J. 397, 66 I.C. 332=>i3 Cr. U J. 268 

10. joint tri.nl of the .accused for faUrlv inducinc f.'irioii*; people at difTercnt times to pay 
ninnei to llir arcii'cd for «.ecuting emplojmcnt in a foreign country is illegal. 1924 
L. 73t«^-8I I. C. 790^25 Cr. U. J. 1020. 

11. I'our ow nrrs of diTerent houses who disolic>ed notice nlmut building purposes can- 
not W jointly tried. 7 U. 168 = 1926 L. 218 = 27 Cr. 1. j.l213. 

12. Where the nrcviscd formed themselves into a lioily with tlie intention of looting and 
shooting an\ one who tried to prcTent them and were tried for murder, attempt to 
nuirder and hurt. Meld, that it w.asone trans.action .and separate charges were not 
nccess.ar>. 53 31.937=1930 31. 857. 

13. .\ senes of f.alsificalion of accounts made to cover a single .act of defalcation may be 
laid in one charge under S. 477- Pen.al Co.Ie. 1929 L. 813= i IS I. C. 654 = 30 
Cr. L. J. 9:8, 41 C. 722. 40 C. 318. 

14. The offences of conspiracy and offences committed in pursuance of conspiracy form 
one and the R.amc transaction. 1926 H. 53= 27 Cr. I.. J. 669, U C. 957. 

15. .Sets done in pursuance of common object are parts of the same transaction. 37 C 
467. I R, 60b 1923 A. 137=71 I. C. SOS’* 24 Cr. 1,. J. 153. 

16. If the offences charged form p.arts of the same transaction, there is no restriction that 
tlieir miml>crs must not exceed three. 1921 A. 19=63 1. C. 401 = 22 Cr. L. J. 641. 

17. The most essential tests of “same trans-action " .are conmuinitj of purpose and conti- 
nuity of action. 33 3t. 502. 19 C. W N. 672, 30 D. 49, 1 I,. 562, 43 M 411, eOB. 
148, 1925 31. 690. 27 D. 135 

18. A senes of acts separated by interrals ate not excluded from “the same transaction,’' 

if the accused started together for the same goal. 30 11. 49, 14 Bom. L. R. 972, 50 
C. 159 (164), 50 C. 1004, 38 C.453. 

19. When two oflences are committed on different dates and there was no connection 
between the two as to make them the s.ame transaction, a joint trial is illegal 21 
A. L. J. 859. 

20. Wrongful conlinenicnt of Severn! persons on two occasions for the same purpose 

of extortion of money is same transaction. 42 C. 760. 

21. Theft of cart from one house and theft of two bullocks from another house to remove 

the cart form ihe same transaction 2 N. L. R. 147. 

22. Receiving stolen property and assisting to conceal that property form the same 
transaction. 28 A. 313. 

23. Rioting and causing hurt in the not form the same transaction, 7 .\. 29, 39 A. 623. 
2-‘. lixtortion and false personation cf a public servant to cnnunit extortion form the 

same transaction. 10 A. 53, 

25. Forgery, abetment of forgery and use of the forged document in a Civil Court form 
the same transaction. 40 B. 97. 

26. Criminal misappropriation and falsification of account in order to screen the 
misappropriation form the same transaction. 40 C. 318, 27 C. W. N. 626. 

27. Possession of stencil plates lor the purpose of counterfeiting trade mark (S. 485) 
selling goods to which a counterfeit trade mark was affixed (S. 486) .and possession 
of such goods for the purpose of selling them (S. 486) form the s.ame transaction 
27 C. 135. 

28. Five murders committed in one day m two different villages do not form the same 
transaction. 17 L. J. 614 

29. Kidnapping a boy and after a day or two, ass.aulting the boy’s mother who fcame to 
demand the boy do not form the same transaction. ' 26 31. 454. 
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30. To justify a joint trhl, it ts nsosssar/ that accused must be associated together 
in the preparation of the acts forming ths same transaction from start to finish 
29 B. 449, 30 B. 49. 50 C. 1004, 17 P. R.’ 1917 Cr. 

31. In cases of rioting the two opposite parties cannot be said to commit rioting in the 
same transaction. They must be tried separately. 6 C. 96, 5 P. K. 1906 Cr. 10 P. 
R. 1906 Cr., 20 C. 537, 15 P. R. 1833 Cr. 

32. The author of defamatory article who is charged under S. 500 and the printer of the 
article who is charged under S. 501 cannot be tried together, when there is no 
evidence of conspiracy between them. 50 C. 159—1923 C. 11. 

33. Accused looted the Unseed Crops of the complainant on one day and his tobacco crop 
on another day, the offence must be tried separately, 33 C. 292. 

34. Keeping a gaming house and using it as such are offences committed in the same 
transaction 1923 A. 88=:71 1. C. 507=24 Cr. L. J. 155. 

35. Where a number of villagers were tried jointly for disobedience of a lawful order, 
held, that each of the accused committed a separate offence and their joint trial was 
illegal. 1923 R. 132=76 I. C. 1039=25 Cr. L. J. 319. 

36. Two persons travelled together wirhout tickets and represented that one was the 
relative of the other and they had a pass, Jt was discovered that the pass wa> 
issued to a third person who lost it. They were tried together under Ss. 419 
and 411 or in the alternative S. 403, 1. P. C. Held, that several charges were 
rightly joined and there could be no objection to the other accused being joined 
under S. 239, as regards one of the charges. 1932 A. 25 = 33 Cr. L. J. 122. 

37. If the property was stolen on one occasion, all the accused may be jointly tried for 
offenceunder S. 411, I. P. C., although they may have received it on different 
occasions, 1932 B. 201 = 137 I. C. 146, 6 P. 583. 

38. If the common object of the unlawful assembly is changiug gradually with the course 
of events and several offences are committed. Held, they u ere committed in 
the course of one and the same transaction. ' 1935 O. 190= 153 I. C. 978. 

39. Under S. 235 (1) the transaction itself need not be a criminal transaction. The 
lest is that acts done must be related as cause and effect. 3935 N, 149 = 1935 Cr. 
C. 834, 15 B. 491 Rel on 

40. Three offences of criminal breach of trust and three offences of falsification of 
account cannot be tried together as each fal?e entry amounting to an net of 
/.ilsification is in itself a separate offence. 1933 N. 327*- 34 Cr. L. J. 673= 144 I. C. 
94. {Case law discusseii). 

41. Where offences charged do not form pari of the same transaction the trial 
charges together makes the whole trial invalid, 1935 N. 149, 25 M. 61 (P- C.) Ref. 

42. It is not necessary that ofiences committed in the same transaction should be logiwl 

sequence to the others, as for instance when house breaking committed for the 
purpose of committing adultery and that object is subseqiicmly attained it was 
held that reiteration of the s.ime oflfence or commission of similar offence in 1 e 
course of sarrje transaction also brings the case w’ithin S. 235. 1935 K. 149. 15 

B. 491 Ref. 

43. If offences of murder and grievous hurt are committed in furtherance of common in- 
tention and in the course of same transaction, all can be tried together. 1935 K. 

= 158 I. C. 441. 

44. Offencesunder S. 448. 1, p. C , were committed on consecutive nights at the same 
place. The motive was the same. Held, that the joint trial was valid under . . - 
Cr. P. C. 1935 R. 357. 

45. Joint Iri.a! of offences under Ss. 405—174 not committed in the course of same 
transaction is illegal. 1934 L. 630, 44 P. R. 1917. 

46. Six dacoities were committed in one night. Jlore than three can.not ^ 323 

trial. The defect by trying all together is not cured by S. 537, • 

47. Joint trial of four persons committing certain offences ton person on a S 

an ! of another person committing different ofTence next day is illegal. * 

Cr. L, J. S53, 45 A. 54, 26 .M.6I (P. C.)and 1928 A. 4 17 Rel. on. 
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9. Of pcr»cn» nccused of offence* of the same Icind. 

1. Jnint Ui.ll •>( acrusci} nf ofr*a;c* of the «»m<! km I i« lctr.il, eg, ^hen tno 

p('t«-oT* I coimtctfeil coin* o » three different ocr.Kion* to three persons on the 
'line d.itc. M. h. J. 13n. 

Z. r.i!<ificHinn of nreount and ctiniinil hreich of trij*t are offence* of the siine kind. 
30 M. 32S. 

3. Murder and hurt arc offences of the *.nnje kind. II A. I.. J. 18S. 

4. rorecry and false cridence arc offence* of the same kin 1. 10 S. I,. R. 192. 

5. Stolen articles of diflcrent kinds like si.imps. cirpets. huckets, padlocks recorered 
from a person are offences of the same kin I. 3 P.SnjfSIO). 

t\ f'ffenccs under S<. 41 f;) and (h) are of th* same km 1 an 1 within the meaning 

rf S. 239. .3f< I. C 289*^1932 I*. 18S = 33 Cr. L. J. 274. 

10. Of persons accused of the same offence. 

1. When A and 11 pive fal«e cridence m the s.amc case on the sains day, almost in the 
same words, they dn dot commit the same offence hut different offences, which 
rannnt h** tried together unless commuted in the s.aiiie tran«aelim. 13 X. L. 1?. 35, 
5 S 1.. R K9. 

2. Where two persons were chirped With criminal misappropriation with respect to 
a certain sum of money. Ileld, that there was a misjoinder of charges. 16 
C. W. N. 603. 

3. Joint trial of two accused under S. 412, 1. P. C., is illegal. 26 Cr. L. J. 1291 = 

1923 O 452 = 89 I. C. 155. 

4. If more than nne offence of theft has been committed in respect of certain property, 
persons in possession of such properij cannot be jointly tried. 1935 0. 327=154 
I. C. 901=36 Cr. L. J. 602. 

11. Of persons accused under Penal Code and other Acts. 

1. Rramin? an alternatire charge under S 201, Penal Code, and S. 52, Post Office Act, 
IS not illegal. 1 930 L. 460= 1 29 I. C 760. 

2. Joint trial of offences under S 307, I P. C. and \rms \ci is illeg.ik 1925 L. 326. 

12. Of several persons under Ss. 110, 107. 108, Cr. P. C Sec Security for good 

behaviuur from habitual offender. S. 110, Cr. P. C. 

13. Of summary and non*summary offences. See Summary trial — 7. 

14. Of thief and receiver of stolen property. See Receiving stolen property — 10. 

15. Validity of — 

1. The legality of joint tri.il depends on the accusation and not on the result of the trial 

1929 C. IbO, 1922 C. 107, 3 R. 95, 1936 C. 753 

2. The accused was convicted in two separatccases. The .\ppellate Court tried both 
appeals together an.-l .accepted one. Held, th it the procedure was bad. 1923 C. 
230=109 I. C. 240=29 Cr. L, J. 512. 

3. If the accused IS likely to be bewildered by disconnected charges and mass of 
evidence, it is improper to combine the charges, 1921 A. 19, 15 13. 491. 

4. When two or more persons are charged jointly, either the joint complicity of all 
must be proved, or it must not bs left in dojbt, as to who actually committed the 
offence. 1929 L. 61 = 1 12 I. C 2l2“29 Cr. L. J. 995. 

5. * In a case of joint trial of accused persons, an alternative charge against one of them 

IS leg.al. 56 C. 1105= 1929 C. 298=30 Cr. L. J, 1015. 

6. .Although the misjoinder of persons in a trial is tUegal. yet the irregularity is cur- 

able under S. 537 if it has not caused failure of justice. 1936 A. 337=163 I. C. 253. 
1933 A. 264 = 55 A. 301 Foil. ; 25 61, Not folk; 1927 P. C. 44 = 28 Cr. L. J. 259 

Fxpl. ;5 P R. 1506 Cr. Contra, 1932 B 277, 1925 L. 326, 1933 A. 354, 1934 B. 
255, 1927 L. 274, 1935 O. 327. 

7. Joint trial should not be held where there is embarrassment to the defence. 1936 C. 753. 
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8. If the joint trial Iia:l hosn illegally held, it can hs valitlated by nmshing pr.-vreedin^s 
agaiii«!t one of the accused. 1927 N. 22. 

9. Even tliougli the accused did not object the trial was vitiated. 20 T. I?. 1914 

JOKE— 

In a case of theft if the nccusid says betook away the thing in joke it is not con- 
fession. 1934 P. 651. 

JUDGE. 

1. Act of — when no offence. S. 77, Penal CckIc. 

The protection under S 77 is not confined to persons holding and cvercising a regular 
judicial office, but it extends to an)’ person whose duty it is to adjndicate upon the 
rights or punish the misconduct of .any person. 14 Peng, L. U. 254. 

2. Defamation by — . See Def.amation — 46 H. 

3. Definition of—. S. 19, Penal Code. 

1. A person who is empowered to give .a definite judgment, is a Judge only %%l!en he is 
exercising jurisdiction in a snit or in a proceeding, 5 P. 110. 

2. Legal proceeding in S. 19, f, P. C., means proceeding regulated by law, in which 
judicial decision may or must be given. 1929 M. 173‘=30 Cr. L. J. 365. 

3. An arbitrator is a Judge. 5 P. 110 (115)=1926 P. 214. 

4. A Magistrate is a Judge, only when exercising jurisdiction in a suit or proceedings. 
Therefore an affidavit sworn before a Magistrate cannot be used in the High Court. 
5 P, 110=1926 P. 214=93 I. C. 963=27 Cr. L. J. 499. 

5. When a President of a Union Board accepts or rejects a nomination paper under the 
election rules, he is .a Judge. 1929 M. 175=114 I. C. 817=30 Cr. L. J. 365. 

6. Village Court executing decree by distraint is a Court .and the rdhage Munsif if he 
himself distrained it is a Judge. 115 I. C. 53, 17 Cr. L. J. 394. 

7. A Magistrate of the village panchavar under Madras Act, II of 1920, is a Judge. 30 
M. L. T. 351, 42 M. L, J. 139. 

4. Personal knowledge of—. See Judicial Notice — 15. 

5. Prosecution of — . Sea Prosecution of Judge. 

6. Taking judicial notice of facts transpiring in Court. 5ec Judicial Notice— 3. 

JUDGMENT. Ss. 366— 367-369— 37C— 424, Cr; P. C.,S. 165, I. E. Act. 

1. Alteration or review of. S. 369, Cr. P. C. Sec Review — 5. 

1. Judgment contemplated by S. 369, Cr. P. C., is onlj' a decision on the merits. A 
dismissal for default of appearance, therefore, is not a judgment and High Court 
has power to review a dismissal order for default of appearance passed in its appel- 
late jurisdiction. 1928 R. 288=117 I. C, 243 = 30 Cr. L. J. 749. 

2. Order of discharge under S. 209 or 203, Cr. P. C., is not a judgment within S. 369, 
1930 C. 61 = 31 Cr. L. J. 260, 1925 N. 457, 35 C. 350. 

3. It is not open to a Magistrate to review an order which is final order, so far as 
one pa'rty is concerned under S. 145, Cr. P. C. 1925 N. 457=89 I. C. 153=26 
Cr. L. J. 1289. 

4. Tiie Court has no jurisdiction to review or revise its own judgment. 1925 O. 476, lO 
C. W. N. 1062, 23 B. 50, 25 P. R. 1916, 26 Cr. L. J. 5*3. 

5. If a Sessions Judge passes'a sentence of fine and omits through oversight 
sentence in default of payment of ’fine, he cannot order such sentence in deiau 
subsequently. The proper course is to submit his proceedings to High Coim an 
ask for enhancement of sentence by inflicting imprisonment in default. 62 J. • 

= 1921 B. 363=23 Bom. L. K. 846=22 Cr. L. J. 608, 23 B. 50. 

6. When a criminal appeal or revision is dismissed for default of apfi^nince, there is 
no disposal according to law and the Court may rehear it. 46 M. 382. 

7. Where a Magistrate accidentally fails to pass an order under S. 520/ when disposing 
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of an appeal, it will be open to his suzzessoz to pass such an order. 71 I. C. 511 = 

^ 1922 M. 329 = 24 Cr. L.J. Ia9=43 M. L. J. 87. 

8. Where a Sessions Judge on appeal in annulling a conviction omits to order a retrial, 
he IS not precluded by S. 3o9, from passing such an order subsequently. It is not 
alteration of judgment. 3 M. 48. 

9. Judgment can be altered before it is signed. 38 C. 828. 

10. A Court can rehear a case where it h.as been dismissed for default, though it cannot 
alter its own judgment. lO Cr. L. J. 287=3 I. C. 393, 30 I. C. 745. 

11. A Tilagistrate cannot review his own order in maintenance proceedings under S. 488, 
Cr. P C. 39 I. C. 700 = 21 C. W. N. 344, 18 Cr. L, J. 556. 

12. Clerical errors can be corrected under S. 369. 19 Cr. L. J. 225, 47 M. 428, 1925 O. 
476, 8 C. 580. 43 B. 134. 

13. Court after signing and pronouncing judgment becomes /w/;c/»s o.^eio and cannot 
add to or alter it. 22 B. 949, 4 Cr. L.. J. 210, 2D Cr. L. J. 486 and addition of 
esplan.atory note to judgment 2 A. 33, or enhancement of sentence even at the 
request of accused to make it appealable 1883 A. W N. 16 or addition of sentence 
of imprisonment in default of fine, though it was omitted by over-sight. 1921 B. 638 
= 22 Cr. L. J. 608, after the pronouncing of ludgment 'is nullity and without 
jurisdiction. 

14. Where the Court finds that sentence or conviction is illegal, 53 M. 870, 4 M. H, C. 
R. 19 or the innocence of accused is discovered ft m facts which came to light 
subsequent to conviction and sentence passed bv Court, 1923 A •*73=45 A. 143. 
the only remedy is to report the case to High Court. 

15. The tuterlocutory orders such as an order for transfer of a case, 8 C. 63, 20 C. 518, 

1920 P. 563, or issue of summons to accused under S. 204, 1923 C. 662=25 Cr. 
L. J. 464, or issue of summons to witness. 9 P. 240, or an order of discharge 1930 
C. 61 = 31 Cr. L. J. 260, 28 C. 652, 29 C, 726, 19.‘9 B. 134 1925 B. 238, 29 M. 126 
36 A. 129, 31 M. 543, 1925 N. 432, or dismissal of complaint under S. 203, 1930 C. 
61, 29 M. 126, 55 M. 622 or an order cancelling a nonce under S. 107, Cr. P. C. for 
absence of complainant 1923 A. 332 = 24 Cr. L. J. 232, is not a final order and can 
be re>considered by the Court. 

16. Administrative or ministerial order can be altered or reviewed. 12 P. 234. 

2. Alternative. 

Where the judgment did not state in e.spress terms that the Court was in doubt as to 
the question under which of two sections the offence fell, it was held that this was at 
most an irregularity and did not vitiate the judgment. 2 Weir 440. 

3. Appellate — contents of — . S. 424, Cr. P. C. 

1. An appellate judgment must be self-contained and the High Court must be able to 
follow It without reference to trial Court judgment 2 L. 308, 1924 L. 344, 35 C 
138, 1924 L 660, 21 Cr. L. J. 223, 1930 L. 1051,2 P. L. T. 616, 17 Bom. L. 
R. 1085, 1 R. 301, 20 Cr. L. J. 444, 645, 19 A. 506, 1932 S 180, 1923 L. 344, 7 
C. W. N 30. 

2. Where neither the facts nor the points for determination nor discussion of those points 

find a place in a judgment, it should be set aside. 63 I. C. 336=22 Cr. L. J. 640, 
2 L. 308, 91 I. C. 690=27 Cr. L. J. IH, 1927 N. 88 = 98 I C. 716. 

3. Appellate Court is bound to record the points of determination, the objections of the 
appellant and his decision thereon with his reasons. 66 I. C. 325 = 1922 P. 157 = 
23 Cr. L. J. 261, 1925 L 644 = 89 L C- 516. 

4. If the judgment of appellate Court does not discuss evidence and facts indicating the 
occurrence, It should be set aside. 1925 C. 266= 25 Cr L. J. 901, 29 Cr. L J 
1031, 7 C. W. N. 3C, 1924 C. 618, 1924 P. 360 

5. In case of several accused, the appellate judgment must show that the case of each 
accused was considered. It must give explicit opinion as to the question of fact 
involved in the case. 1924 C. 618=25 Cr. L. J. 1044. 1925 M. 712, 35 C. 138,20 
C. W. N. 1296, 16 Cr. L. J. 496, 25 Cr. L. J. 113, 16 Cr. L. J. 735. 
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6. In simple cases where the facts are clear, no further reason than that the evidence i 
accepted by the Judge may be strictly required. But in a complicated case, whc: 
there are more than one question both of Jaw and fact, a mere statement ofthi 
kind is insufficient. 1926 A. 318=93 I. C. 241 = 27 Cr. L. J. 449. 

7. Where the Court rejected an appeal without specifving points mentioned in S, 36? 
the appeal was ordered to be reheard. 6 P. K. 1S76 Cr. 

8. The appellate judgment must show that evidence of both sides and pleas raised ir 

appeal hare been considered with a judicial mind. 18 Cr. L. J. 689, 8 Cr. L. J. 314. 

9. Even if the Counsel does not refer to the defence evidence, the judge must considei 
it and give a decision. 40 C. 376, 18 Cr L. J. 6S9. 

' 10. The appellate judgment shall contain point or points for determination, the decisior 
thereon and reasons for the decision and omission amounts to an illegality kIucIi 
viti.ales the order. 1930 B. 163= 125 I. C. 710=31 Cr. L. 7. 925, 1926 J3. 512, 37 C 
194, 1922 P. 157, 2 L, 303, 1920 L. 335, 32 C. 178, 9 C. W. S. 23. 

11. If the ju'^gmcnt is cf a stereotyped nature so as to suit any judgment of an appellate 
Cour it 'hould be set aside and appeal be reheard. 1921 P. 487. 

12. Where the appellate Court merely refers to the decision of the trial Court and says 
that nothing has been urged in appeal, such a decis’orj is illegal but if the Hijjh 
Court is satisfied that the lower appell.ate Court considered the evidence it will not 
in'erfere merelv because the reasons are not set out, 1931 P. 379=11 P. H3, 
1931 M. W. N. 119, 19 A. 506, 1926 B. 512, 1929 P. 231. Sea 1926 X 3IS.2L. 
308, 9 Cr. L. J. 528, 1928 L. 865, 17 Cr. L. J. 167— *61, 1 R. 3 1, 1927 N. 85, 
1921 O 102. 22 Cr. L. J. 378, H Cr. L.J, 331, 31 P. R. 1884, JO C. W. N. 39. 

13. An appellate Court in an agreeing judgment need not repeat ear/enso all that has 

been stated by the trial Court. 1931 M. W. N. 119, 18 Cr. L J. 234, 20 Cr. L.J. 
238, 17 Cr. L. J. 461, I92n L. 863, 32 C. 178. 

14. Reasons for finding must be stated, 1925 L. 644, 2 R. 643, 3924 R. 3S0. See 33 C. 
718, 37 C. 194, 18 Cr. L. J. 698—752, 34 A. 455 

15. Court is bound to consider the case on merits even if the appellant is absent, 1923 P* 
368=24 Cr. L, J. 453, 11 C. W. N. 135, 1925 L. 644, 26 Cr. L. J. 419. 

16. Judgment should be sober and not satirical. 13 Cr. E. J. 259. 

17. Court should not give inconsistent findings. 14 Cr. L. J. 295, J3 Cr, L. J. 595. 

18. S. 424 does not apply to High Courts, which can dismiss an appeal without giving 
re.isons. 1933 P. 38=11 P. 697, 1926 S. 275. 

19. Where the judgment was dictated by High Court Judge but could not be signed 
due to death, it vas held that appeal should be deemed to have been fiu.ally dispostd 
of. 55 A. 132. 

20. Omission to write proper judgment is an illegality and cannot be cured by S. 537, 
15 H. 11, 29 Cr. L. J. 270, I Bom. L. R. 225. 9 C. W. N. 223, 1950 B. 163, )& 
Cr. L. J. 832, 13 Cr. L. J 559, 29 Cr. L. J. 270, 1921 P. 504, Cmitm 20 C. 353, 
1926 B. 512, 10 Cr. L. J 450. 21 C. 121, 22 C. 241, 13 Cr. L.J. 859, J926 S. 244 = 
27 Cr. L. J. 833. See 8 A. 514. 

4. Appellate— when appeal dismissed summarily. Sec .^ppeal — 35. 

5. Basis of — . S. 165, l.E. Act. / 

I. The judgment in the case must be based upon facts which are relevant '7 

proved m the proceedings in that particular case. Field'.t Imu’ of i;v/V ^ 

Ir.ilio, i'th lul., P. xlv. < 

• 2. There is no better criterion of truth, no safer rule for investigating c; ‘ 

flictipg evidence, when perjury and fraud must evist on one side «/ 
than to consider v.bat facts .are beyond di«pute and to ♦aamme whK 
rases I'rst accords ivifh iho*e facts according to the ordinary coin 
aCairs and the usual habits of fife. J Jloo. f. A. 19 = 5 W. R. P. C. 

5.-A- Civil Court— Admissibility, Judgment of Civil Court. 

6 Contents of—, . ^ 

I. Merely fa', n;. **1 scY-'rantially agree with the trial Conn no jo- 


li 


t> Ti ! «\'n-n\ril / "n ) it in IuM«* to l>* «et acid;. 19^4 C. 537 

:: I c. 71“ :i Ct. L. !. 3n. :u't. i.. J. »m. 

2. .\ j.; Vni-Tl nliic'i f in th** poiatn fn*ntim;d in S. 309 in illegal. 63 1. C. 

(>. 1. ]. p. ini. 

y. Tl" j »lio ]) 1 »hn”. that Ih** ContJ han con«.dfrcd the cridcnc;. 19 A. 50', 

1 C \V. N. 1«.J. 2‘\ C. 353. 

*. H th" j i« »o nir.irtr that »l m inipo«iliV to form an opimnn an to the mentn 

rf lliK rn«<*. It «hri5iM 1>" •''t a«ide. 5 C. I,. J. 452. 

5. nr'.? c" P'* )'* Isnimt »n a »umni.if j* trial. A tuilfjmcnt in a single 

line i« n it in •i'-rifdan'‘e mth law. 20 Cr. L. J. 431 —44 4. 

P. Judcni'-nt IS not rT.dcnre nl nil tccitnU therein. 1924 C. 523 =S1 I. C. 667, 

7. In .a r, ICO tndrr s. 47'), Cr P. C . the judgnient «f the Court of nppc.al r\-aa na 
foil aw s "Hr ird thr ap;'"llanl, I don t thinV, it nerr«car> to direct prr)«ecution. 
.\pnoal dMirii»'o,l.’ Ilrll. It a\.a« no ;: 2 dgnirfit and .appeal «.i« directed to te rehe-ard. 
1^31 C. 454 133 1. C.67:«35 C. W. N. f.-jO. 

S. A )udcMie:it winch cnncictc of .a fen natcc on the .arptiments of the Counsel and 
*-onienhal rague coaelu«io;i is no judenient. 32 Cr. L. J. 252=1930 L. 1054. 

Q. U 111 - .app'ilalr Coiirt c.an gather from judgment of loner appcll.ate Court what 
Its d--icnn i«. that IS tufTi'ient . It avas mast uiimasanable toespect nn .appellate 
Court to dot ererv *i and cross rverv ‘t . 1*>35 C 316. 

10. Judgment shnuM conimen-e nith statement of (.a-ta .and not with circumstances 
proTidinj: iiiotiac for ollence. 1^35 N. ^l. 

11. Mete collecting of statements of witnesses m the judgment is not enough. A 
careful analjsis and appraisement of eaidence is essential. 1934 A. 776. 

1 2. All ea idence need not l*« discjsse-l. Judge can select important cridence sufficient 

to prove paint for consideration. 1933 \. 690. 

13. "I hare gone thro igh the record and the conriction is sound" is no judgment. 1933 
N. 32Ss- 55 Cr L. J 136. 13 Cr. L J. 559 

7 ConvicUon or acquittal before—. 

1. Pfonoun-ing sentence before completing the judgment that is to s.av before preparing 
the essential p ifts of It such as tne statement of points for determination and the 
reasons for deci-ion, m il.es the fcntence illegal .uid ritiates the connction. S P. 
S04--ly3np 14S. 14 \. 242. 27 M 237. See 23 C. 502. 3S M 493. 45 M. 9.3. 

2. Where the luilginent was delivered after the order of acquittal was passed, the 
acquittal wis vet aside and retrial ordered. 1852 .\. W. N. 157. 

3. Wliere a Magistrate died after pronouncing the sentence but before writing the 
judgment, the High Court reversed the conviction and sentence and ordered a retrial. 

I Uodi. L '■{. 160. 

4. Pronouncing sentence before writing judpiuent is an irregularity coTcred by S. 537 
and -s curable escept in case of failure of justice. 1925 L. 137=811 C. 193 = 25 
Cr L J. 705, 23 C. 502, 38 M. 49S, 45 M. 913, 7 R. 370. 

8. Copy of — . See Appeal — 22. 

Where a copy of the judgment of a Bench of Magistrates is applied for, it is necessary 
that the copy should contain the signatures of all the Magistrates and not that of 
presiding officer alone. I9J0 M. 867=53 M. L. J. 674. 

9. Definition of — . Sec — 20. 

1, There IS no definition of judgment in the Criminal Procedure Code. In the Law 
Dictionary by Morley and \\ hitelay " judgment " means " sentence or order of the 
Court in a civ’il or criminal proceedings.” 1935 S. 84 = 1935 Cr. C. 370. 

2. Judgment means expression of opinion of the Judge in a tri.al arrived at after due 
consideration of evidence. 21 C. 12), 31 M. 543. 
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3. Tl.ero i« no diirnhsal of no appeal in ilefaull. ni™i«al of an appeal under S, 42f 

Cr. P. C. ts pnmn facie n iudgmrat. I9J5 S. 84 *= 1935 Cr. C, 370. ’ 

4. JiidpmcTjt is tlic judicl.n! .vt of Courl in Tmally tlisposinf,' of the case. 1925 M. 420. 

10. Delivery of — pronouncing of~. S. 366, Cr. P. C. See — 25. 

1. The .siicceccVnife' Mapjstrnte cannot he .saM (o net ■u'ithoiit iurisdiction in pronouncing 

judpincnl signed and written by Ills predecessor. 1925 O. 02-25 Cr L J. 1073 
1923 A. 276 and 1924 C. 55 Coiitm 1931 C. 637. 

2. The judgment was signed and d.Med before dcliverj' nnd sent to the chief clerk to 
deliver. Ilckl. if na.s not /epally pronounced ; there u.as no Court as no presiding 
jiulpe nns pre.cent. 1923 P. 44 = 73 I. C. 32S‘=2-i Cr. L. J. 3S4. 

3. The Magistrate was physically inc.ipaciiatcd to deliver the judgment and another 

Magistrate pronounced it. Held, Ih.nt it was a mere irregularity covered by S 537, 
Cr. P. C. 1923 A. 276=71 I. C. 525 = 24 Cr. L. J. 173, 18 M L. J 197. 

4. If a Judge after writing .i judgment and before delivering dies, it is no judgment but 
an opinion. 13 W. P. 209, 11 A. L. J. 745=* 1» Cr. L. J. 562. 

5. Judgment must be delivered m open Court. 21 C. 121, 14 A. 242; 1929 L. 692. 

6. Where a Magistrate went away to another District and sent his judgment to the 
District Magistrate of the former District who delivered it, the tfi.il was set aside 
and retrial ordered. 50 C. 664, I8S9 A. W. N. 181, Conita 18 M. L. J. 197=7 
Cr. L. J. 459, 40 M. 108, 

7. The succeeding Magistrate can sign, date and pronounce a judgment written by 
his predecessor and thus adopt it as his oun. 40 M. 10S = 32 M. L. J. 81 -^17 Cr. 
L J 166*33 I. C. 646 

8. Pronouncing of judgment in the absence of the accused is illegal. 36 P. R. 1917 Cr. 

9. A judgment of acquittal or of fine only may be pronounced in the absence of accused. 
6. S. L. R. 206=1*1 Cr. L. J. 2/2. 

10. It is not necessary that whole of the judgment should be read It is sufficient if 
the substance of the judgment is delivered. Omission to read a portion of judgment 
IS an irregularity covered by S. 537. 38 M. 498, 2 Weir 711. 

11. The judgmsnt m a criminal case must b? without unlus dehv. 5 C. P. L. 

R. 24 and at the close of trial. 1932 M. W. X. 648. 

12. Delivery of judgment after a Magistrate has been transferred is illegal. The 
irregularity is not curable under S. 537. 193J P. 386=32 Cr. L J. 1221. 

13. A judgment written by the predeipescor Judge and delivered by the successor is wjth- 
out jurisdiction. 134 I. C. 1265=^1931 C. 637 = 33 Cr. L. J. 60. 

14 If the sentence in pronounced before completing judgment, it is a curable irregu- 
larity. 1933 A, 660, 12 Cr. L. J. 610. See 27 M. 237, 19 M. L. J. 9, 1892 A. W. 
N. 157, Coutra S P. 904= 1930 P. 148 and 14 A. 242 Expl. 

15. Court after signing and pronouncing judgment becomes ctui' officio and has no 
power to add to or alter it. 22 B. 949, 4 Cr. L. J. 210, 20 Cr. L. J 486. 

11. Delay in — . 

Judgment in criminal cases must be passed without delay. 5 C. P. L. K. 24. 

12. Expunging remarks from-”. Expunging remarks. 

13. Finality of — . See S. 430, Cr. P. C. Se«.’ — 20. 

1. Though S. 430 does not apply to judgment m revision, the principle of finality of 
judgments must apply to it. 1934 B. 471. 

, 2. A judgment of a criminal Court b^omes final after it is pronounced and sig d. 

38 C. 828, ,14 C. 42, 5 M. H. C. R. 19. 

3. A judgment though signed but not pronoonced can be .altered. HCr. L-J* 

4. Judgment should be taken to mean the judicial act of tlie Court in finallj disposing 

of the case. 1926 M. 420. 
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14. Heads of charge to Jury— . .See Jury — 15. 

15. Importing personal knowledge in — . See Judicial notice — J5. 

16. In summary trial. See Summary trial — 6. 

17. Judicial Notice of— . .See Judicial Notice — 5. 

18. Language of — . 

1. The judgment must be written in the language of the Court or lingHsh. Where the 

M.agistrate nrote it in Urdu instead of Hindi, the language of the Court, it was 
lield to be an irregularity covered by S. 537, Cr. P. C. 4 C. L. J 162. 

2. The language of the judgment must be sober and temperate and not satirical. 5 

Hur. L. T. 20, 1931 M. W. N. 1152. 

19. Loss of — . 

In cases where the judgment has been lost, the appropriate course for a Judge is to 
rewrite the judgment from memory and from the materials on the record and place 
it on the record. 38 M. 498. 

20. Meaning of — what is — . See — 9. 

1. Judgment means the expression of opinion of the Judge or Magistrate arrived at 
after consideration of evidence and the arguments. 21 C. 121, 3l M. 543. 

2. .^n order of dismissal of compUmt under S. 203 is not a judgment. 29 M. 126, 155 
M. 622= 1932 M. 369, 1930 C. 61 «31 Cr. L. J. 260. 

3. An order of discharge under S. 209 or S. 253, Cr. P. C., is not a judgment. 28 C. 
652, 29 C.726. 1930 C. 61 = 31 Cr L. J. 260, 31 M. 543, 1925 N. 432, 1929 B. 134. 
1923 D. 238, 29 M. 126. 36 A. 129. 

4. .An order dimissmg a complaint for default of appearance is not a judgment. 10 C. 
L J. 80. 5 Cr. L. J. 553, 46 C. 60. 21 C. 121, 1928 R. 288 

5. The Bnal order of acquittal on a petition of composition is not judgment, because it 
IS passed without any consideration of the evidence. 29 P. R. 1914 Cr. 

21. Mistakes in — . 

In case of mistake m mentioning terms of imprisonment, benefit of doubt should go to 
accused. 1935 L. 230 = 15C I. C. 1056=35 Cr. L. J. 1180. 

22. Of Presidency Magistrate. >». 370, Cr. P. C. 

1. Honorarj' Presidency Macistrate should record reasons for conviction, where impri- 
sonment 15 inflicted. The omission is only an irregularity if accused is not prejudic- 
ed. 1924 M. 799, 1926 C. 1 109. 1932 C. 655. 13 C. 272 Dist. 

2. Absence of reasons in the judgment vitiates conviction, where accused is sentenced 
to imprisonment. 1923 M. 144, 27 C. 461. 46 M. 253, 1929 M. W. N. 892. 

3. Under S. 370, Cr. P. C., there IS no serious objection to the Magistrate’s referring 
to a document on the record instead of taking the trouble to rewrite those portions 
of It which should have been included in the final order. 1926 C. 1109. 

4. In petty cases which can be met with a fine of few rupees, the decision of the Magis- 
trate may be recorded shortly. 14 C, 174. 

5. “l believe the evidence of the prosecution and of complainant and I convict the ac- 
cused” IS not a statement of reasons. 16 Cr. L. J. 771. 

6. The Magistrate should state his reasons in such a manner as to enable the High 
Court to judge of the sufficiency of the material before the Magistrate to support a 
conviction. 13 C. 272, 31 C. 983. 8 C. W. N. 587, 

7. Where there is no summari of evidence and statement of facts and reasons for con- 
viction, the conviction should be set aside. 31 C. 983, 13 C. 272. 

8. .A Presidencv Magistrate who convicted an accused in a summary trial is bound to 
record reasons. 68 I. C. 826=1923 M. 144 = 23 Cr. L. J. 602. 

9. Imprisonment referred to in S. 370, Cr. P. C., is substantive imprisonment and not 
one in default of payment of fine. 14 C. 174. 
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10. Where the proTOi'ons of S. 370 were not complied with nod there was gross dellv !■ 
the trial and the records were kent m mnnrso.- rr-u .. ^ 


. 010.10 xji o. ^/i/wciencii compiled with 
the trial and the records were kept m slovenly manner, 
reprehensible. 1932 C. 62, 1932 C. 64. 

23. One-sided—. 


Held, that the pmctice wa 


The Court writing a judgment shoold ret forth the points for determination ,o sucli r 
shape that at a first glance it may be anparent both to himself and the Appellih 
Court that nothing which is material has been omitted for the either sine 19i' 

S. 34-3. 


24. Opinion of Magistrate in—. See Opinion— 15. 

Private opinion of a Tilagistrate in a iud^ment is inadmiss/bie. 8 P. \V. R. 1909 Cr. 

25. Pronounced by successor—. See — 10. 

Where a judgment signed by a Afagistrate is pronounced by his successor, accused is nor 
entitled to de nnvo trial. 1933 M. 251 (1)=34 Cr. L. J 117, 1929 M. 201, 18 M. L. 
J. 197 Pel. on. 40 M. 108. 1920 M. 337 and 27 M. 510 Ref. 

26. Pronouncing of order without writing— . See — 10. 

Proceedings of directing accused to be acquitted without writing judgment is irregular. 
Defect is cured by S. 537 if no failure of justice is caused. 1933 A. 660=145 J. C. 
664, 14 A, 242 Expl. 1930 P. 148, 23 C. 502 and 1922 M. 502 Ref. 

27. Publicity of — . 

It is of the essence of the administration of justice that judgments a/Tecting the rights aud 
liberties of the people should be made public. 32 Cr. L, J. 864= 1931 A. 364. 

28. Remarks and comments in — . Sec Expunging remarks. 

1. The testimony and conduct of Police Officers examined In a criminal trial may be 
commented upon m the judgment to the same degree as those of any other material 
witnesses but no further. 23 W. R. 65. 

2. The judgment should not contain any damaging remarks regarding a witness in a 
criminal trial. 2 P. W. K. 1910 Cr. 

3. A j'udgment should not contain remarks to the effect that accused being a person of 
wealth and influence had prevented truth from appearing, unless such conduct is 
established by evidence. 8 \V. K. 13. 

4. Judgment should not cont.ain anj' damaging remarks as to the conduct of a counsel, 
when his conduct was not objectionable at all. l5 Cr. L. j. 420. 

5. The language of the judgment must be temperate and sober and not satirical* 3 

Bur L. T 20 

29. Signing of—. 

1. Where a Afagistrate prepares a judgment but does not sign if, such omtssion is an 
irregularity covered bj' b, 537. 7 K. 370=1930 R. 77, 47 A. 284. 

2. Where the judgment w.-is entirely in ibe hand.writing of the Magistrate, the omission 
to sign It is an irregularity covered by S. 537. 47 A. 234 = 1925 A. 299. 

3. If the record is prepared by a member of the Bench of Magistrates, it shall have to 
be signed by all. But where a j'udgment of Bench is prep.ared by the presiding 
officer, it is sufficient if he alone signs it. 52 M. 237, 

4. If .all the members of the Bench sign the register, in which sentences are embodied, 
instead of presiding officer only, the irregularity is curable. 53 M. 165. 

5. Where one of three Magistrates only puts his initials instead of full name ^ 

judgment of a Bench of Sf.ngrstrates, the irregularity is not cured by S. 537. iJ 
M. 867=25 C. 911,32 I. C. 393. 23 C. 896. 1926 M. 827. 

6. The signature should be with a pen and not with a stamp, although affixing of a 
signature with a stamp is not more than a mere irregoLinty. 6 M. 396. 

7. The signature of the judge must be appended to the judgment at the time o 
pronoanc/ag it iu open Court. 40 M. lOS, 3923 R. 4-f. 

8. The dating and signing of the judgment must be done by the presiding ofiicer, it can- 
not be delegated to any body else. 1839 A. W. X. 181, 52 M, 232. 
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). TaVing judicial notice of—. See JudirnI no!irt~ 5 . 

. Translation of — . S. 372. Cr. P. C. 

Cn-iTt i« to trinshtf* pidcment nhrrr it i« rccordctl in ilifTrrent l.nncu.npc from 

th^t of t!-p Court, t 11. II. C. K. 17. 

JDGMENT OF CIVIL COURT See Pmf- of Civil Court— 4. 

1 . ‘^avr fir T*rv rTC^ptnnil rcrsms a Criminal Court should not po behind the finding 

of a Ciril Couit, and ron\ict of rhralinp a person, win upon the very sime facts 
has sinoreded in Mti'fMnp a Civil Court upon th" in'“fils of the case of the jiislice 
ofhischim. 33 P. K. KIO Cr 

2. judements .are adniis^ihle with the limitation tnentioneJ in Ss. 41-43, Cv. .\ct. Gene- 
r.allv sp'^aVinp. a jiidcnient is onh admissible to show its date and legal conse- 
r^urnres. 50 C. J3'i'=l932C. 2^3. 

3. A ju lenient of a Civil Court is not admissible in a criminal procreditigs to c.atablish 
the truth of facts upon which it is rendered 23 C. filfl, 1932 C. 2U3“59 C. 136, 
6 C. 247. 

4. Tlie Judgment of Civil Court holding a document to be forperv is not evidence of its 
being forged in .a cnimnal Iri.il. 59 C. 136. 

5. Decree for damages for defamation is in.admissib!e. 55 M. 346. 

6. lint It was held that if Civil Court holds that there was no cntnistment, the charge 
of criminal breach of trust f.ads 41 B. 1. 

7. .\ Civil Court decision is not binding on rrimm.al Court. 56 C. 136. 

UDICIAL NOTICE. Ss. 56 57. l-Tidenre \ct, 

. Book or documents of reference for — . 

1. Court cm refer to appropri.ate boohs or doemrents of reference upon matters it is 
directed to take judicial notice of. e. g.. on matters on public historj’, literature, 
science or art. 7 11. L. R. 63 (70). 

2. When the Lower Court relied on Sangonni Memon’s History of Trav.ancore as an 
authority as regards local usages, the High Court did not consider it regular to rely 
on the bonk without making it an exhibit in the case and without calling the atten* 
tion of the parties to it. 12 M. 495. 

3. The J udge. if he relies on ana Ixvnk or document of reference, must inform the parties 
during the trial and give them chance to contr.idict its authnntv. 40 C. 893, 33 
C. 153. 

4. Books written as late as when the dispute has alreadi arisen cannot be referr- 
ed to even if S. 57 is held applicable. 126 I. C. 171 = 1930 L. 74+==31 P. L. R. 372. 

5. Evidence of the sources of common Knowledge mav be obtained b> reference to books 
like cncsclopa'dia. 1931 P. C. 189= I3I I. C. 771. 

1, Of crimes in the District. 

Court can t.akc judicial notice of a particular crime, e. g . dncoity which is rife in a par- 
ticular District. 23 A. 124. 

1. Of facts transpiring in Court. 

.\ Court can take judicial notice of facts transpiring in Court. 1 21 I. C. 337, 1931 P. 114. 

L’ Of Government notifications. 

A Court should not take judicial notice of Government notification unless the Gazette is 
produced in evidence. 1928 A. 355=107 1. C. 578. 

>. Of judgments. 

Court will take judicial notice of judgments but not the statements of facts contained 
therein. 1926 S. 161 = 93 I. C. 321 = 19S.L. R. 376, 

3. Of Law Reports. 

1. judgments not published in olBcial reports may be considered, though may not be 
followed. 1932 N. 137 (2)«28 N. L. R. 116 = 141 I. C. 156. 


/ 
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2. Court can take jirlicial nohVj of Law Reports p'j!»!|<i)r f m I"r the auJhnntr of th- 
Government. Rut High Court r.in foof; nt nn unrep-)rtr.l p lament of /tH.:;* of 
the same Court. 25 C. 289. 

7. Of Magistrate in a Native State. 

Court cannot take judicial notice of n *^f.'lp5tratr‘ In n Native Stat**. K> R'mi 1. R. 
2^)1=15 Cr. U J. 433«2f I. C. 169. 

8. Of Muntcipni Rules. 

Court can take imliclai notirc of Rules of n Mumcipalitv which hue the force of Jiir. 
1923 S. 1=87 I. C. 256«16S. I.. R. 95, 

9. Of notorious facts. 

1. Court cannot take judicial notice of matters of pohh'c notoriety, tlic running tioi'! 

and ntimlwr of trains within a irivcn time. 19 C, \V. N. dSD. 

Z judpes can take judicial notice of notorious kicts of social life of anj ebs? or com- 
munitv without rrquirinj* positive proof of the same. 14 Cr. I.. J. 33= IS I. C. 
257 = 24 .M. L. J. 211. 

3. It is unfair to the Railway Company to take judicial notice of thefts on the R.nd- 
wajs. 10 L. 329«1928 L. 837=111 I. C. 523. 

4. Court can take judicial notice of prevalence of a particular crime in a District. 
23 A. 124. 

10. Of Registered letter. 

Court can take judicial notice that a rcjristcred letter readies the destination 24 hours 
later than an or'din.iry letter. 99 f. C. 622=1927 A. 215. 

11. Of Reports issued by Government. 

1. A Court is not entitled to take judicial notice of Land Revenue Reports and they 
are inadmissible unless formally prored. 27 1. C. 470=20 C. L. J. 516. 

2. The course of Proceedinjrs of Parliament may be proved by the journals of the 
houses or reports printed by the Goi'ernment. 37 C. 760, 

12. Of signature of a Gazetted Officer. 

I. Court can take judicial notice of the signature of a Gazetted Officer. It is not 
necessary that the Government Gazette containing the name of the officer should be 
produced. 1923 M. 600=72 I. C. 515=24 Cr. L. J.403. 

9. An affidavit sworn before a Pleader in the Bar Room, who was also an Honorary 
Magistrate is inadmissible. The Court can take judicial notice of the signature of 
Honorary’ Magistrate only when he was acting judicially and not in private capacity. 

5 I.C. 537. 

13. Of statute or law. 

The Court should take judicial notice of a statute. 24 I. C. 721. 

14. Of Warrant. 

A warrant issued under S, 46 of the Calcutta Police Act is not a public 

there is no presumption of any kind attaching to it. 53 C. 7iS~1926 C. 966-y 

I. C. 264=27 Cr. L.J. 920. 

15. Personal knowledge of Judge — importing of — 

1. A Judge should not import into a case his own knowledge of particular facts- 1® 

I. C. 859, 26 W. R. 55, 38 C. 153, 36 M. 168. 

2. A Judge can use his general knowledge and experience in determining the credibility 
of the evidence. 36 M. 168. 

3. Judge may use his knowledge of public, historical or scientific facts in coming 

conclusion. 36 M. 168 . . 

4. A Judge can take judicial notice of matters of universal of 

knowledge of daily life. He cannot import into a case his personal ' 

the previous conduct of the accused. 132 I. C. 476=1931 S. I27=®3 • ' 

38 C. 153, 30 M. 168. 
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5. A Magistrate acting jiuhctally should not impart into the case before him, his 
previou^knonledge of tlie character of the accused. 7 Bom. II. C, R. 50. 

6. If the personal knowledge of the Judge were capable of being tested, it would 
prohablv turn out that it depended upon mere rumour or hearsay, and that his 
evidence as to tliose facts would have been inadmissible if he were examined as a 
witness. L. K. 3 1. A. 286, 11 Moo. 1. A. 213. 

7 Court cannot base its judgment on its personal knowledge. 1925 L. 166, 1933 C. 
36. 1931 S. 127, 27 P. R. 1903, 22 Cr. U J. -89. 1 Cr. L. J 589. 

JUDICIAL PROCEEDINGS. S. 4 y\) (M.) Cr. P. C. 

1 Applicability of S. 4 ( 1 ) {M.) 

The definition of judicial proceedincs in S. 4 (I) (M.) IS limited to that Code and does 
not apph to that phrase used in Penal Code. -15 B. 534. 

2 Departmental inquiry. 

1. A departmental mquirj by a Magistrate into a complaint made against a Sub- 
Magistrate is not a judicial proceeding. 29 M. 100 

2. A departmental inquirj made b\ a District Magistrate into a complaint made against 
a Sub-Registrar is not judicial proceeding. 2 C L J 619 

3. An inquira under S. 197 of Bombay Land Revenue Code, {Act V of 1879) is not 
judici.il proceedings. 22 D. 936. 

3. Inquiry by Government before sanctioning prosecution of Magistrates or public 

servants under S 197, Cr, P. C. 

1. There IS no provision of law empowering Government to hold a ’judicial enquiry to 
ascertain whetlier a sanction should be given. No oath can be administered and if 
held it IS not a judicial proceeding. 23 M. 223. 

2. The Government granting sanction under Ss 196-197 acts purely m its executive 
and not judicial capacity. The word ‘sanction’ does not import a judicial element 
into the act of the Executive 27 M. 54. 

4. The following are— 

1. Inquiries under S. 144, Cr. P. C. 19 M. 18 

2. Inquiry on an application under S 100, Cr. P. C. 34 P. R. 1916 Cr. 

3. Proceedings under S 8 of the Reform.ator> Schools Act 14 B, 331. 

4. Inquiry under the Legal Practitioners Act. 6 M. 252 

5. Investigation a Magistrate under S 202. Cr. P C.. to whom the complaint is 
sent for local inquiry. 36 C 72. 

6. Proceedings under S. 514, Cr. P C 25 C. 440. 

7. Proceedings in which the statement of a witness is recorded under S. 164, Cr. P. C 
8 Bom. 1. R. 5S9. 5 S. L. R 174. 

8. Investigation b> a Magistrate under Chapter XIV. 29 M. 89. 

9. Proceedings of a Court holding prelimmarj enquiry under S. 476, Cr. P.C. 37 C.52. 

10. Proceedings in execution of a decree. IP.R. 1910=11 Cr. L. J. 90 32 C 367 
37 C 642. 35 C. 133 

11. An inquiry bx a Registrar of the Presidency Small Cause Court ns to the proper 
service of summons. 18 C. \V N 1423. 

12. Proceedings m winch Magistrate decides about Ihe fitness of sureties under Chanter 
VUI 2S. L K 11 = 10 Cr L. J. 225. 

13. An inquiry into the character of .accused under S 117, Cr. P. C., lO P. R. 1899 Cr. 

14. Maintenance proceedings under S 488, Cr. P, C. 5 A. 224. 

15. Inquiry by a Magistrate into the truth of allegations ngaiiist a snUinlinate ofiirial, 

contained in a petition presented to a I epmy Commissioner. 28 A. 89. 

16. An inquest held by a Magistrate under S. 167, Cr. P. C. 1928 II. 390- 2‘» Cr 1 

J. 1063=112 I C.567. ' ’ '* 
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5. The following are not — 


1. Calling for record under S. 435, Cr. P. C. 15 AT. L. J. 489=3 Cr. L. J. US. 

2. An inquiry under S. J76, Cr. P. C., into the cause of death of a person under 
suspicious circumslances. 3 C. 742. 

3. An inquiry held by a not in his Maffisienal but in bis executive capicify. 

‘21 ? R. 1886 Gr. 

4. Proceedings conducted by a person not legally authorized or having no jurisdiction. 
20 C. 719, 20 C. 724. 

5. An inquiry into the unprofessional conduct of a Pleader, conducted not by the 
presiding officer of the Court in which the Pleader practises hu; by the Prstnct 
Judge. 32 M. L. J. 402. 

6. Inquiry by a District Judge into the verification of an heir on a letter sent by the 
Telegraph Authorities. 6 A. 103. 

7. An inquiry by a M.agislrate on the strength of an information from the Secretamt 

' that seditious p-amphlet was published. 15 P. R. 1894 Cr. 

8. Proceedings of a District lUagistrafe under S. l25 Cr. P. C., for cancelling a boad 
for keeping the peace for good behaviour. 37 C. 72. 

9. Examination by a Police Officer under S. 16J, Cr. P. C. 11 B. 659. 

10. An inquiry by a Deputy Magistrate in pursuance of an order of the District 

trnte calling for an inquirv on the report by a Police Officer stating that complaint 
lodged was false. 33 C. 30. 

11. Proceeding m which evidence IS not taken on oath. 7C. 121. 

12. A statement recorded under ti. 164, Cr. P. C., is not evidence in a stage of judicial 
proceedings within the meaning of Hxpl. II to S. 193, I. P. C. 1932 L. 254 (11^ 
137 1. C. 131. 

JURISDICTION. Ss. 177 to 185, Cr. P. C. 

1. Appellate. Sea Appeal— 38. • • nf 

Political Agent. Phulkian States, lias jurisdiction to hear appeal against convicti^s 

offences committed on Bhatinda Railway station and tried by Ferozepore t,ou 
7 P. R. 1914 Cr. 

2. Assumption of — by reducing the offence. 

1. Jurisdiction in criminal cases is not to be assumed. 6 P. R. 1913 Cr, 

2. Jurisdiction cannot he assumed bv framing charge of minor offence, included m 

major offence. 31 P. R. 1910 Cr., 2 P. R. 1876 Cr. 

3. ^Vhere the offence complained of w.as one under S. 470, but the Bench 

• Irates tried the accused under S. 426, I. P. C., .and it appeared th-at ey 

jurisdiction to trv the former and not the latter offence, their proceedings ar 
Illegal. ]930 :\I.'W. N.770=24 M. 675. 

4. A second class Magistrate rniiiiot Irj the case under S. 420, I.P.C. 82 I. C. 57. 

3. Concurrent. . ..«nrurfenr, 

The revisional jurisdiction of the District Magistrate and Sessions Judge is 

to order further enquiry, 151 P. I— R. 1?03, 43 A. 497, 14 C. S87. 

4. Consent of parties to — . qeurt 

The omission to mise objection, acquiescence or e'^en consent 

with jurisdiction of which it is not otherwise possessed. 1932 O. 251 (1/ 

N. 319=137 I. C. 625 = 33 Cr. U J. 5II, 

5. Consequences issuing in another District. Ss. 179 — 382 , Cr. P. C. , 

^ 1. The consequence mentioned in S. 179 means a primary consequence and 

•• secondary consequence of the offence. 39 M. 576. 

2. Consequence includes secondary cibnsequences as loss to the empl^j ^ 

the plsce where 'loss accrues has jorisdiction. 35 A. 29, 46 B. » “ ' ‘ 
l\ R. 1902 Cr., 24 I\ R. 1901, 3.S M. 797. 
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3. Consequence contemplated by S 179, must be esisntial part of tlie ofl’ence charged. ' 

45 M. 839, 1930 B. 490 = 32 B. L. U. 1195=129 I. C. 385, 1923 L. 487 = 73 I. C. 

323 ContKi 46 B. 641 = 1922 B. 39. 

4. Consequence is to be understood in its grammatical meaning and need not be 
restricted to mean a consequence which is necessary ingredient of tne offence. 
193!) B. 358=127 I. C. 177=31 Cr. L.J. 1155, 1929S. 30 = 114 I. C. 99=30 Cr. 
L. J. 249. Contra 193+ A. 846, 193+ A. 4+9, 1930 B. 490. 1925 C. 613 ; 1923 L. 
483, 1924 L. 663 1924 L. 171, 1933 L. 559. 1932 M. 427, 1923 M. 50, 1935 M. 189. 
1921 P 85, 1929 P. 610, 1931 It. 164, 1923 R. 209. 

5. A Company at Karachi employed an agent to sell goods in the Punjab who commit- 
ted criminal breech of trust. Held, that Krrachi Court had jurisdiction as conse- 
quence” in its grammatical sense had ensued at Karachi. 1929 5.30=114 I. C. 
99=30 Cr. L. 249, 1922 B. 39=65 1. C. 617. 

6. I'or other cases See Conspiracy, Defamation, Criminal breach of trust, Cheating. 

6. Continuing offence. S. 182, Cr. P. C. 

1. In case of continuing offence it may he inquired into in any local area m which it 
continues to be committed, e g., abduction. 1933 O. 45, 53 A. 140, 1914 A. 17, 

25 C. 639, 9 Cr. L J. 581. Contra 1928 B. 530. 

2. Kidnapping from lawful guardianship IS not a continuing offence and S. 182 does 
not apply. 26 M 454. 13 P R. 1893. 8 P. R. 189+, 75 I. C. 297, 33 A. 664, ly2l 
O. 226, 26 A, 197, 19 A. 109. 18 A. 350. 

7. Criminal and Civil, Ciril dispute. 

8. Extra-territorial— S«c Ss, 3, 4, 1. P. C. See — 23. 

9. Foreign. See Certificate— 4. 

✓1. _ Where a British subject abets m British India an o feme committed outside British 
India, he may be tried under S 108-A, 1. P. C., in British India. 24 B. 287, 

2. For offence committed on the Railway Station Bhatinda and tried by Ferozepore 
Courts, the appeal lies to Political Agent, Phulkian States. 7 P. R. 1914 Cr. 
(Amended). 

3. Where house breaking took place in British India and a non- British subject was 
found in a Native State to be in possession of stolen property, he was not triable bv 
British Courts 2 L. L, I. 3+S, 68 I C 160. 16S P R. I6s0 Cr., 22 P. R, 1885 
Cr . 9 A. 523. 18 C. W, N. 1178. 126 P. L. R 1902 

4. If an Indian British subject IS found in a Native State in possession of property 
stolen in British India, he can be tried in British India but a ‘'ertiftcate of Political 
Agent under b. 188, Cr. P. C.. is necessary. 21 M. L. J. 441, 35 C W N. 1082. 

Sec 38 M 779. 

5. If theft takes place m Native State and stolen property is found in British India, 
the offence of relainmp stolen property can be tried in British India, although the 
offence of theft cannot be tried here 10 B. 186, 1 B. 50, 6 C 307, 1 M. 171. 

See 6 B. 622, 5 B. 338. 

6. Ss. 1/9 to 184 are controlled by the provisions of S. 188 and the alternative jurisdic- 
tion can be exercised by production of certificate of Political Agent. 54^ B. 171. 

7. Framing of an alternative charge under Ss. 379 — +U, I. P. C , does not confer 
jurisdiction on a Magistrate when offence under S. 411 is without and bejond 
British India as he cannot exercise it without a certificate of Political Agent 
54 B. 171. 

8. British Courts have no jurisdiction to try an offence committed and completed in 
foreign territorj. 7 P, R. 1894 Cr., 7 M. 354. 

9. High Courts are empowered by their charters to try liuropean British subj’ects and 
seriantsof the King for offences committed in Native States. 8 B. H. C. {Cr. 

C.) 92, 2 M. H. C.44+. 

10. British subject can be tried in British India no matter where the offence is 
committed. 25 Bom. L. R. 772. 
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11. A British subject if he commits an offence punishaljlc under the Code m foreign 
territory and is found in British territory, can he tried at tiio place here he i» 
actually present. 6 H. 622, 29 Cr. L. J. 68. 

12. It is no defence that accused v..»s hrniight illcpally from forcipn lerritor>. 13 

Bom L. H. 296. 

13. When the marriape procession let off firenorls in the vicinity of French territory 
or not m British India the copni«inc<* of offence undi r S. 290 could not he t.ikfn 
by the British Indian Courts. 1935 M. 189“ 15-1 I. C. 146-^68 M L. J. 211. 

1 0. For offence of abduction, chcatinit and others. Sec under tliose offences. 

1 1* Holding trial outside British India 

1. An offence committed in British India, cannot be tried by British Courts in a pl.i« 
outside British India. (1888) Bat. 376, 13 A. 348. 

2. A criminal appeal was presented to Sessions Judpe at a pl.icc within his jurisdic- 
tion hut was heard at a place outside but where he had civil jurisdiction, the 
defect is curable. 17 A. 36. 

3. A Magistrate cannot record confession in N.alive Stale althouph the offence 
committed in British India. 19 A. L. J. 355. 

4. JIagistrate holdinp poacr within certain loc.al limits cannot exercise those powers 
while he is hejond such locallimits. 23 P. K. 1910= 11 Cr. L. J. 570. 

12. ' If territory is transferred to Native State. 

’1. If after commitment of the case (o the Court of Session, the place in which the 
crime r committed is transferred to Native Slate, it will not oust the junsdictioo 
of British Court to try the offence. 34 A. IIS, 34 A. 451. 

2. If pending an appeal, the place where the offence liad been committed was F.ans- 
{erred to a Native State* the jurisdiction to dispose of appeal is not ousted. 33 A. 

578, 12 Cr. L. J. 470. 

13. In doubtful Cases of — concurrent jurisdiction. S. 185, Cr. P. C, 

1. The decision of High Court can he sought not only when the doubt arises wliether 
one Court has jurisdiction or another, bat also where the choice has to be made 
between the two Courts having jurisdiction. In such a case general convenience 
should be looked into. 44 C. 595 overruling 41 C. 305 ; IS Cr. B. J. 14S 

2. The doubt must be as to the jurisdiction of the Court by which the offence is tried 
and not whether a particular Magistrate is competent to try or commit. 13 P. 
1887 Cr., 3 A 25]. 

3. Where no doubt exists as to jurisdiction of tlie Court, S. 185 does not apply. 24 
P. B. 1887 Cr. 

4. High Court can transfer cases instituted in a Court bej’ond its local jurisdiction. 44 
C. 595. Co»/rf7 40 M. 385. 

5. Where a policy holder in Chittagong brought a charge of cl*eating m 

against an Insurance Company having its head office at Gujrnnwala and a branc^ 
office at Chittagong and the Insurance Company also brought a c.ise of chea 
at Gujranwala against the nominee, both relating to the pc-ij ment of money secur 
on policy, the Calcutta High Court had jurisdiction to transfer the ca«eat uj 
ranwala to Chittagong. 17 C. W. N. 761 = I4 Cr. L. J. 398. 

6. When it is doubtful whether offence was committed in British India or outside, the 
accused must get the benefit. 1923 L. 487. 

7. Where two Courts have concurrent jurisdiction, the niere f.act thai one h.i^^ 
cognizance of the case will not preclude* the ot’ 

' of the s-nme offence. In such a case High Cout 

' Court should continue the proceedings. 14 L.. 

14. Irregularities in — . S. 531, Cr. P. C. See Commitment to Wrong ^ssions. ^ 

1. Where the place u here the breach of peace was .apprehended 

jurisdiction but the accused resided outside and no objection *'*1® rai.e 
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trial Court and accu'^ed T\as not prejudiced, the irref'ularitj i«; cured by S. 531. 
49 A. 228= 192b A. 707. 

2. 1 hch Court ran quash a commitment to wroni? Sessions Court. 1025 1*. 187. 

3. The fact that ofTencc was committed outside the trying Mapi^-trate s jurisdiction, 
does not itself vitiate tlie trial. The f.act that objection was t.iKen .it an early 
stage of trial is not conclusive proof that accused has been prejudiced. 65 

1. C. 458. 

4. If the appeal made o\er to the Additioiwl Sessions judge, hy the ‘'c-sioiis Judge, is 
heard b\ the Sessions Judge, the hearing is not without jiirisdicliou. 44 A 157 — 
1922 A. 587 = 23 Cr. L. J 107. 

5. Where .i criminal appeal was presented to Sessions Judge at a j'l.ice within his 

jurisdiction but was heard and disposed of at a place outside, whcic hehadciiil 
jurisdiction, the irregularity is curable under S 531. 17 A. 36 

6 Where no objection was taken in the lajwer Court and the petitioner failed to 
show in the High Court that he had been preiudiced. High Court declined to 
interfere 21 W. K 88 

7. S. 531 cures defects as tn local jurisdiction Hut it cannot cure a ilr feet where a 
bond of appearance is t.aken hv one Magistrate and loitcli’d b> another 
Magistrate, for it is a defect not of local but of personal jurisdu iioji 16 J'om. 
L R 84 

8 Order under S. 531 includes commitment 5 F. 4 17 (421)= 1*^25 ] ’ 1S7. 

9. The polic\ of Code .IS shown bv 8>s 531 — 538 is to uphold in uuisi i ases orders 

passed h\ a Criminal Court hacking m loc.al jurisdiction or w Inch has com- 
mitted illegalities or irregularities, unless f.aiiure of 'iistice li.is been caused 
42 793. 

10. Defect in local jurisdiction , can be cured under S 531. 2 1’. R 1902 Cr , 
36 M 3S7 

11 Irregiil.ir exercise of jurisdiction does not m.ike order luilliti. 1934 M. 55 = 57 
M. 259 = 35 Cr. L. J 511. 

12. Where .ill otfence is being tried in .a wrong t>l‘‘ce the want of jin l‘•dllM1o^ nia> be 
cured b\ 1 ! igh Court under S. 52r> (‘.r P C 1928 H. 140, 1925 (> 490, 1929 S. 
250 Contr.i 1923 W 32o. 10 B 274 

13. Wliere .i person is tried in a wrong Court, u is .an irregulanti rur.iblr under S. 531 
46 \ J3,s. ’ r \{ 1902. )931 K 164. 32 \ 397. 

14-A. Issue of warrant for offences committed beyond — s. 186, ( r 1’. ('. 

1. It IS not nee i-ss.-iri that the Magistrate issuing the w.irraut iiui'-t b prtxent within 
the Inr.il limits nt his jurisdiction .it the time of issuing it. 1 Dmii 340 

23 P K. 1910 Cr. 

2. S 1 hh relates to nlTcnces which the Magistrate knows at the out'-i t id luive been 
committed outside tlie linuts of his jurisdiction 76 I. 4 't in53 c 401 
^ 25 Cr !.. J 384. 

15. Letter 

The .{reused gave f.ilse infoniialioti bj a letter (wsfed at K .imt i\ im h teachetf the. 

.iddressee D h P .it T Held, that olfence was committed .it T w ln-n t!ie informa- 

• tion reached the public servaiil 1932 M 427=137 1 C 333 — pH' M \\' \ ^ei 
= 33 Cr L. 1 4.5J. ’ • • • 

16 . Local. Ss. 3 2. 177, Cr P C 

1. Defect in local jiin«dK tion is curable under S 531, 2 P H. 190J Cr. 

2. Crime is lor.il .md tiie iiirisdiction ol crime is local. 1930 1>. 491, ] 7 j; 3{)g_ 

3. Prmsh Courts hive no jurisflirtion to try an offence commuted and roinn’cltfl ..n 

side the Priiish terruorv 7 p. K. 1894 Cr., 7 M. 354, 1 15 50 5 p «i \ 5-7S 
5 M. 23 . . - . , jzj, 

4. S. 177. Cr. P. C , de.ils with offences onU and the provisions of 177 ire in-'rml 
cable to determine jurisihction of a Court competent to entertain app!'r.,tioii undc^ 
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S. 488. 13 P. H. 1855. 3 P. K. 1893. 

5. It the olToncc is inquircil into or tried by n Masistrrit: nnd cn.nmittcl bevo.il liis 
local jurisdiction, tlio irrcgul.irity is curable under S. 531. 23 M. 6t0, 36 .M. 
387, 30 M. 94. 

6. ^>0 Jiuige or Magistrate crtn try or pass an order of cnminitinent in respect of an 
offence committed outside the Province. 3 P. 417 (421)= 1925 P. 187. 

7. Where two different offences are tried in the course nf the same transaction, the 
case should he tried hy a Magistrate who has jurisdiction to try l>oth offences. 
2 Weir 144. 

8. Irregularit\ of arrest docs not inv.alldate proceedings. 6 P. K. 1899 Cr , 1 P. H. 
1911 Cr.. 26 M. 124. 

9. Loc.a! area in S. 12, Cr. P. C., includes Sc.ssjons division, District or Sub- Division. 
25 C. 858, 9 Pom. 40. 

10. A Sub-Divi«‘ional Magistrate who has had his jurisdiction in a Sub-Division or local 
area in the District by .an order of District Magistrate, cannot take cognizance of a 
case outside such local area. 19 A. L. J. 77—59 I. C. 554. 

11. Unless the powers of a Magistnate hare been restricted to a certain local area, he 
has jurisdiction over the entire District. 22 Cr. L. J. 713 = 63 f. C. 873, 29 C. 3S9, 
10 C. W. N. 1095, 139 I. C. 850= 1932 C. 8e4«33 Cr. L. J. 858. 

12. Where by a notificixtion a Magistrate w.as empowered to trv "all such cases as might 

be instituted in his Court," it w.is held that he had jurisdiction throughout the 
Province. 24 P. R, 1901 Cr. 

13. Transfer of a Magistrate from one local are.! to another in the same District does 
not oust his jurisdiction over the former area. 22 M. 47. 

, 14. The Magistrate can pass order in cases on his file even after he has been transferred 
to another local area in the same District. 34 A. 203. 

15. When a Magistnate is transferred from the District, his jurisdiction over the District 
ceases and a judgment passed by him after he is relieved is without jurisdiction. 3 
A. 563, 19 A. 114, 50 C. 664. 

16. Where an offence is being Inquired into contrary to S. 177, Cr. P. C., the High 
Court will transfer it to some competent Court and will not quash proceedings. 85 
r. C. 721 = 1925 O. 490=26 Cr. L. J. 577. 

17. The mere definition of areas c.innot exclude jurisdiction of Magistrate m rest of 
District. S. 12, (2) Cr. P. C , requires express or necessarily implied provisions to 
exclude provision. 1935 B. 409 =37 Bom. L. R- 745, 19^1 A. 123 = 22 Cr, L.. J. 
122=59 I. C. 554 Diss. from. 

18. S. 177 applies to trial of offences and IS inapplicable to determining the jurisdiction 
of Court to entertain an application under S. 488, which is not an offence. 17 P- R- 
1896, 3 P. R. 1893, 13 P. R. 1895. 

17. Of British Courts over ceded territory. Sse- 10. 

Warrant of arrest against a non-Bntish subject executed over ceded territory is illegal. 

1 P. R. 1866 Cr , 6 P. R. 1897 Cr. 

18. Of British Courts over foreign subject Sec— 8. 

A nnn-Rritish subiect retaining stolen property m Native State is not amenable to British 
Courts. 9 A. 523, 90 P. L. R. 1922. 22 P. R, 1888 Cr.. 16 P. R. 1880 Cr. 

19. Of British Courts after trial held in a State. 

The trial of accused by a Court in Native State bars their trial by a Court in British 
India on the same facts. 5 L. L.. J. 574. 

20. Of District 1' agistrate. 

1. Conviction and sentence by District Hragistrate on investigation by a Subordinate 
Magistrate is illegal. 65 P. R. 1866 Cr. ^ 

2. Conviction on evidence recorded by a Subordinate Magistrate is not competent, al- 
though attested by DJ- ' ' ' • on the spot. 17 P. R. 1867 Cr, 25 P. R. 
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ions Cr. 

.1, M.tci«.rr.i!c h.T! no m niter ^“ntmre or ortJer of .Suh'?r/Iinnte Mn^is- 

trate except upon appeal. 52 I*. K. IS66 Cr. 

4, Pi^tnct Mapitjrate c.annot tjua^h sentence ami order retrial. 14 P. K. 1900 Cr. 

5. pKtrict MacKtrate ran 'aitlidraw an appeal frotn tlie Court of Suh-Dirisional 
Maci'itrate to his own file an<1 may not cx.aniine Court nitiicsces summoned by the 
Sub-I>iTisional Magistrate. 31 M. 277. 

r> \ Pistnct Magistrate rannot aw.ard sentence of imprisonment exceeding 7 jears. 
31 P. K. 1S72 Cr. 

21. Of High Court .Sec Appeal, Hc\ision, Inherent Powers of High Court, Haheous 

Corpus — 7, Petna! — 9, Jurj — 23. 

Jurisdiction of High Court to punish for contempt of Court is not ousted hy the fact that 
.accused has remored himself from the jUf sdictioh of High Court. 57 M. 831 = 
1934 M. 423. 

22. Of ATagiStrates. See Cognizance of offences, commitment. S. 12, Cr. P. C. 

1. Connclion for an offenre not tri.ahle hy the Magistrate is illegal. 10 P. R. 1869 Cr. 

2. Magistrate cannot strike off a ease for failure of complainant to defr.a> expenses of 
accused after issue of warrant. 21 R- R- 1872 Cr. 

3. V Magistrate cannot pass )u4gment on evidence recorded bv his precedessor. 6 p, 

R. IbS4 Cr.. 3 P. R. 1903 Cr. 

4. Magistrate not hanng jufisJietion orer the offence e.tn record statement of the 
witness under S. 164, Cr. P. C. 29 C. 483. 

5. Unless the powers of a Magistrate hare been restricted to a certain local area, he 
has jurisdiction crer the entire district 29 C. 3S9, 10 C W. N. 1095, 24 O. C. 255, 
2 Weir 13. 139 I. C. 850. 1933 L. 143=142 I. C. 430, 1932 C. 864. 

23. Offences committed Beyortd British India. Consequence in British India. S. 3 

I. P. C. 

1. An Indian committed murder .at Caprus. He could he de.alt with at .\gra. 2 A. 218 
24 B. 287. 

2. S. 3 applies when the accused was amenable to British Courts when he committed 
the offence. 30 P R. 1869 Cr. 7 P. K. 1894 Cr. 

3. Conspiraca to cheat committed out cf British India cannot be tried m British India 
1933 S 333. 

4. Offences committed bv foreigners out of India are not fnabJe m India 
1933 S. 333. 1 M. 171, i D. 50, 6 C. 307, 1. R. 186. 5 M. 23. 

5. Persons abroad can be amenable to Courts bj employment of agents. 1933 S. 333. 

6. Accused abducting a minor girl from a Native State is arrested on a Railway Station 
while going to another Native State, Held, that British Courts had no jurisdiction 
1 P. R. 1901 Cr. 

7. A IS assaulted in a Native State and Ins leg is froken He undergoes treatment for 
20 days in British Indian Hospital. Held, that accused c.'innot he tried in British 
India. 8 Bom, L. R. 514. 

8. But if act IS committed outside British India under circumstances mentioned m 

S. 188, it may be dealt with as if it had been committed in British India. 33 JI. 779 
See 1932 C. 465 = 59 C. 1065. 

9. Where offence is initiated out of British India and completed in British India, the 
offence can be tried m British India. 36 B. 524, 1933 A. 49S. 

24. Offences committed during j'ourn^. S. 183, Cr. P. C. 

1. Where a theft is committed from a running tram, any Court through w’hose jurisdic. 
tion the tram passes during the journey may try the offence, no matter m whose 
jurisdiction the offence is committed. 192+ L. 351=71 I. C. 797 = 24 Cr. L. J. 253. 

2. Where during the course of journey through foreign territory and British India an 
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olToiicf* nf rrmiinnl breacti of trust committciJ, nntUhcrr \v;is unUiing to shrtw 
that tlic (iticdcc took tilacc during journrv in IntHa, tiiK offence rouJd not bo 

tried ,n ikitish India. 24 Cr. L, J. 579«1923 L. 4S7. 5 M. 2t, 52 M, 61. 

3. I lie through or into the local limits of the jnrjstlirtjoi) of wlil.-'h the offender 

passed duriug l\»s journey have jurisdiction to irv hiin, wh-n the otTsiicc ts com- 
mitud .limng jmirncv. 1 C. J.334»=4 Cr. U.J. 411, 1 M. H.C. K. 193. 

4. 'I ho nmrixov niu^t he contmuous and wnmterrnptcd. Wlicro the nlfence was alleged to 
he onnjuuttod between Homlm* and Ilowrnn !»iit «n fact took place l«:tween_l}omb.a)' 
and Mi.ih.dwd, where 1)oth complainant and accused hroko tiir j'^ittnev and proceed- 
e<l In '-oii.irato trains to Howrah, the Magistrate at Ifnwrali had no iurisiliclion. 21 
W. 1 \. O'." 13 H. L. I? /Vppcmhx 4. 

5. But am -lif.rt stoppage m the course of journev does not hrraU llie joi'.rne\ 25 
W. U. 1 ]\ K. lyoi Cr. 

6. OfTciu I- rominitied in thr course of journev front one place to another, can he tried 
by tin* 1 <u;i t haring jurisdiction at the latter place, 25 Cr. L. J. 439— 1525 S. 177- 

/. S. One- not appU when the carrier had to journey ihrouRh British and foreign 
terntorv ami hre.ach of trust of goods was commuted, and there was no evidence to 
show* worn and where the oflence was committed, 52 M. 61. See 38 M. 639, 
1925 M. 23. 

25. Offences committed on High Seas. 

1. President \ Magistrate can convirt a person for offence committed m Bn’tNh vessel 
on Hmti ■•'eas. when the officer of the ship misappropn.nted a pilgrim's money. 25 
13. 03-. 

2. High Comt ran trj. an accused when he committed murder on High Seas. 39 C. 487, 
55 M. I., 1. 101-1927 M. 688. 

3. Procedure at the trial should he regulated by local law. H K 227, 25 B. 636, Contra- 

il C. 487. 

4. An ofiinve committed on High pe.is. hut w-.thin three miles from the Court of 
British fndia, is punishable under the Indian Penal Code, b iJoni. H. C. K, 63 

26. Offences committed on voyage S. 183, Cr. P. C. 

1. S. 183 .ipphes to offences committed in British India. Tlie word ‘journey or Tojage 
do not mcinde a vosag'c on High Sens or m foieign territory 5 M. 23. 

2. Where the accused in a voy.age on High Sens 9 miles trom the coast of Honawar, 
threw l)o\ of the complainant into the sea. he could be tried at Honawar. Rat. ISI. 

26-A. On State Railway Line. 

Accused was .irrested at Gawaliar RaiJw'ay Station for non-estradiiable offence, by tlie 
Railivaj Police on a Telegram from a District Magistrate of Montgomery. bWd, 
that arrest was illegal as under Nonffcation No. 534, I, R. of 8th Februry 1907, 
tne juriid/ctJon in Railway line bad been 'ceded by Gawaliar State to British 
GoTenmient for the purpose of administration of Railway and of Civil Cnmin^^ 
justice in connection therewith within the Railway lines. 1 L. ^06, 25 C. .i * 

IP. C.) Foil. 

27. Offence committed partly in one local area. 

Where offenre is partly committed .at one place and partly at another, tbe offence can be 
tried at either place. 1930 B. 358, 26 C. 745, 14 Cr. L. J. 398. 

28. Time for objection. 

An objection to the want of jurisdiction can be taken lor (he first time before (he Jhfeh 
Court Oil revision. 26 B. 50, 1 3 B. 389. 

29. To try j'uveniie offender. S^e jurenile ofTender. 

30. When scene of offence is uncertain. S. Cr. P. C. 

1. Where there is uncertainty m which of the two Districts, the scene of 
offence lies S. 182 applies and the offence maj be tried by the t.our 
District. 25 C. 858, 16 C. 667, 1922 N. 40. 
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2. If a defamatory letter is posted at A to be read in B, the oiTence can be tried at A or 

B. 2+ Cr. L. J. 309=44 M. L. j. 648, 1923 M. 666. 

3. An offence under S. 134 Companies Act for default in filing balance slieet, even 
though the company is situate outside Calcutta, is triable at Calcutta, because the 
office of Registrar, Joint Stock Companies, with whom the balance sheet was to be 
filed IS in Calcutta. 45 C. 486. 

4. Where the District Magistrate is moved against an order of a Magistrate under S, 

182 and the contention is that a Court altogether outside the District has jurisdic- 
tion to trj the case, the District Magistrate can deal with the matter’in his revi- 
sional poaers. U29 C. 204= U5 I. C. 95 = 30 Cr. L, J. 401. 

5. Where a travelling agent misappropriated some of the money, he can be tried at the 

place wh;re firm emplo\ing him is situated or at one of the various Districts 
through which the accused travelled, when it was not possible to ascertain where 
the various acts of embez 2 lement took place 32 397. 

6. The local area m S. 182 means a local area in a portion of British India and not 
foreign country. 16 C. 667, 1 M. 171, 5 M. 23. 

7. S. 182 applies when the place of occurrence is known but there is doubt as 
to which Sessions Division the place belongs. 25 C. 858, 1929 C. 204. 

8. If u IS not certain whether offence was committed in or out of British India, S. 182 
does not apply. 1923 L. 487, i M. 171. 

9. If u IS not certain whether accused .embezzled money at A, B or C, he can be tried at 
any of these places. 1918 C. 110, 32 A. 397, 1934 A. 499, 1933 N. 33. 

10. Where acts amount to distinct offences, some of which are commited outside the 
jurisdiction, the mere fact that if they had been committed within jurisdiction they 
could have been tried jointlj under S. 239 does not make S. 182 (4) applicable. 1924 

C. 1034. 

51. Where there is no— by the Magistrate. S. 346, Cr. P. C. 

1. It is illegal to record verdict of acquittal when Court had no jurisdiction to try the 
case. 45 A. 226=1923 A. 91 = 21 A. L. J 42. 

2. Consent or acquiescence of parties cannot give jurisdiction. 9 0. W. N. 319. 

3. A Magistrate who finds from the evidence that he has no jurisdiction to try a case, 
cannot discharge the accused, but must submit the case to a Magistr ite to whom 
he 18 subordinate or such other Magistrate as the District Magistrate directs. Cl8SI^ 
2 Weir 323, 4 M 527. 

4. The fact that Magistrate ignores the circumstances disclosing graver offence which 
he cannot trj and tries for the lesser offence, will not render the proceedings void, 
if accused IS not prejudiced or sentence IS not too inadequate. 13 B. 502, 1927 M. 
307. 14 Cr. L J. 6-»0, 1931 M. 494, 7 Cr. L. J. 215. 

32. What determines — . 

1. Complainan-s statement determines jurisdiction, unless it has been cle.ar at the very 
outset that the allegations are exaggerated with the intention of seeking a particular 
Court for redress. 47 A. 64=1925 A. 290 = 26 Cr. L. J. 586. 

2. Complaint, in a case of mischief, alleged the damage to be Rs. 250 and a third 
cliss Magistrate tried the offence and found the damage to be Rs. 140 and awarded 
Rs. 40 as compensation to the complainant. Held, that he had no jurisdiction to 
try the case. 47 A. 64= 1925 A. 290 = 26 Cr. L. J. 585. 

3. A second class Magistrate cannot try a case under S. 420, I. P.C. 82 I. C. 57. 

4. Place of crime governs nature of offence and the Courts of that country alone have 
jurisdiction to try the offender is well established principle of international law'. 
1933 S. 333. 

5. Person abroad can be amenlable to British Courts by employment of agents. 
1933 S. 333. 

JURY. 

1. Absence of — . S. 232, Cr. P. C. 

1. Where a Juror was deaf and blind, he was discharged and the case was tried de novo. 
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39 Sr. 375. 

2. Where a Juror was discharged and replaced by another, and the judge insteat 
havmg new rrjaJ, read out the statement to the wftnesses who had been examu 
which they admitted to be correct, it was held that there was no valid tr 
36 A. 48l. 

3. If the trial becomes null and void owing to incompetency of Juror, the trial 

3?:£\”^375”'^ purposes and a witness can he prosecuted for perji 

4. There is discretion in the Judge whether to discharge the Jury or postpone the t 
if A Juror js unable to attend. If a juror is going to attend m a short time, 
Jury should not be discharged. 1927 C. 199—99 I. C. 349=28 Cr. L. I 341 = 
C. W. N. 144. 

2. Appeal against trial by— . S. 413, Cr. P, C. Sec Appeal—36. 

3. Application for— in Nuisance case— S. 135, Cr. P. C. 

1. Since the proceedings under S. 133, Cr. P. C , is in the first instance cx-parle. 1 
opposite party should be given reasonable opportunity to show cause. 44 C. SI. 

2. A party cannot both show cause and apply for Jury at the same time. 33 C. ^ 
N. 367. 


3. When a party has applied for Jury and a Jury has been appointed, the party cann 
setup the plea of bo»a fide claim. 30A. 364, 22 A. 267, 7 Bur. i,. T. 23»» 
Cr. L. J. 259. 

4. A Magistrate is not competent to make a reference to the Jury without first dete 
mining whether the w.ay is a public thoroughfare or not and whether there is 
bctta fide claim. 26 C. 869, 31 C. 979, 4 L. 224, 20 C. W. N. S45. 

5. If the Magistrate through a mistaken view of law, mikes a reference to the Jui 
Without finding whether the way is public or not, the Jury would he'met by 
bona fide objection that the way is private property which would render the 
powerless to proceed, the Magistrate will then have to take up the matter hiiiisc 
and jf the claim is bona fide, will refer the parties to Civil Court. 5 C. 875. 

6. The Jury has to consider whether the order passed by the Magistrate under S, 13 
is reasonable or not. 26 C. 869, 31 C. 979, IS C. W. N. 3I4S«15 Cr. L. J. 515, 

4. Allendence of—. Ss. 295, 318, 332, Cr. P. C. 

1. A Judge is bound to discharge a case in which .a defence witness is absent but fh 
Jury should not be discharged. 15 W. R. 34, 4 Bom. "L. R. 939. 

2. The issue of summons to Juror by a registered letter is illegal and no fine can b 
imposed for non-attend.ance. 1 C. W. N. cxvi. 

3. If the summon was served by affixing a duplicate on the doo* of the dwelling hoii^ 
and he had no knowledge of the service as he was living away from home, beta, W 
was not liable to fine for non-attendance. 6 C. W. N. 837. 


The 


Charge to—. S. 297, Cr. P. C. 

1. In addressing the Jujy, the Judge should speak in a manner simple and dtr«l. 
lancc.age .should not be e.Ttrawigant, «1 Cr. h. 7. 538, 1930 C.430, 34 C. »». 
365“ 1930 C. 434=128 I. C. 254. 

2. /\ffer certain witnesses for the defence were e.xamined, the Foreman 
asked )l the defence could not cut down the number of witnesses. 
thinkirp that the jury has made up its mind to acquit, charged them o 
returned a verdict of guilty. The Judge examined the remaining witnesses. ' 
that the procedure is illegal. 4 L. 3S2. 

3. A Judge cannot charge the Jury and t.ake verdict for some of the accused aed a, ter* 

wards bear arguments for the remaining accused and take verdict. Jo - . • 

4. Tlje charge should include the usual warning as to the duty of the Jury >o.h 
towards Crown and accoeed, 23 C, \V. N. 833. 

5. The judge should not use evprcssioas assuming the geiit of the accused. 4 
C 557. 
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6. !f the Jtiilgc rann'Jt clnrge the jury in Bengali, he shojM tak** the a'isi^tance of his 
Court l\ea(ler and ml the Puhhc Pro<;ecutor. 23 C. W. N. 833, 1927 A. 721 *= 105 
1. C. etZ-2S Cr. L. J. 950«25 A. L. J. 1077. 

7. Where the foundation for the prosesntion story Is dying decliratioa, caution should 
be given as retards the wcicht and efHeicacy to be given toil. 1930 C. 754- = 3+ 
C. \V. N. 792«= 129 1. C. 264=32 Cr. L. J. 324. 

S. If the accused is tmrepresented, the Judge should bring to the notice of Jury the 
arguments ^\hich nould have hern advanced if lic had been represented by Pleader. 
1930 S. 305= 123 I. C. 673 = 32 Cr. L. J 172. 

9. Where it is not proved that certain tetters had been written by .a certain person the 
Judge should not p\\cel\itm before Jury to get their opinion whether they were 
xinttcn hy him or not. 53 C. 372=192> C. 139 = 27 Cr. L. J. 2 j6 = 92 I. C. 442. 

10. Judge should not say to the Jury that witnesses gave true statements before the 

Committing Magistrate and were screening oTea lers by resiling from their state* 

ments. 25 Cr. L. J. 1577 = 90 [. C. 537 = 1925 C. 235 = 53 C 181. 

11. If the judge refers to Police diaries under S. 162, Cr. P, C., there is no misdirection. 
9 P. 606= 1930 P. 513=128 1. C. 121. 

12. Where the judge doss not explain the law to the Jury, or omits to tell them that if 
they entertain any douht about rhe guilt, they should return a verdict of not guilty, 
thetnal is prejudiced. 1930 A. 24= 120 I. C. 2o4 = 1930 Cr. C. 40, 1927 N.U? 
= 99 I. C, S49 = 2S Cr. L. J. 177. 

13. Even if tlie accused does nit set up exception, the Judge should give proper direction 
as regard exceptions. 1926 C. 1107= 30 C. W. N. 9l2= 27 Cr. L. J. 1402. 

14. Merely stating that particular sections have been read and explained to the Jury 
onthout showing the manner they bare been explained is b.ad. 1923 0.1055=85 
I. 0. 463 = 26 Or- L. J. 1151. 

15. In a case of unlawful assembly the ^udge should set forth all the common objects 
before the Jury, to enable them to decide which of those has been proved against 
the accused. 1925 0. 494 = 83 I.O. 346=25 Or. L. J. 1386. 

16. In a case of unlawful assembly the charge to Jury must set out the defence of each 
accused and the common object of each accused. 1927 M. 56 = 27 Or L. J. 1164. 

17. Reading passages from judgments to the Jury does not amount to misdirection. 4 R. 
4SS = 1927R.63=99 I. C 1015=23 Cr L. J. 213. 

18. The Judge should warn the Jury that the statement of the accused not amounting to 
confession cannot be considered against the co-accused. 1923 S. 116 = 81 I. C. 249 
= 25 Cr. L J 761. 

19. The charge must be considered as a whole. If the case for the two sides had been 
fairly put, there is no misdirection. 1921 C. 73 = 34 Cr. L.. J. 512=23 Cr. L J. 342. 

20. If an important witness has not been examined by the prosecution, the Jury should be 
told to draw adverse inference against the prosecution. 7 P. 50=104 I. C. 459 = 9 
P. L. T. 57= 1923 P. 31 = 23 Cr L J. 843. 50 C. 318. 

21. If the Witnesses named m the first information report as eye witnesses were not ex- 
amined, it would be improper to tell the Jury that they were entitled to draw adverse 
inference, unless it appears that no satisfactory reasons for non-examination were 
forthcoming. 192/ M. 475=100 I. C. 531 = 23 Cr. L. J. 307. 

22. Where there are two trials — oneoriginal and the other supplementary — the Judge 
should warn the jury in the supplementary trial, that the accused must have a per- 
fectly (ait trial au4 the Jury are tvol to be biased by the result of the previous trial. 
1924 C. 435 = 72 I. C. 65 = 24 Cr. L. J. 30o. 

23. If there is no specific defence, the Judge should draw the attention of Jury to discre- 
pancies in prosecution evidence and criticism advanced by the defence. 36 C. W. 
N. 377 = 1932 C. 536=138 I. C. 756=33 Cr. L. J. 694. 

24. Some prosecution witnesses were not called. The Judge told the Jury that if they 
accepted the prosecution version that they were not called because their evidence 
was iwlueless they should not draw the inference under S. IHCfi), Evidence Act, 
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19 M. 375. 

2. Where a Juror wa‘5<Jischarf?ed and replaced by nnother, and the Judge mstead of 
having new rrial, read out the statement to the witne«?es who had been examined, 
whiefj they admitted to be correct, it was held tfjat there wa'J no valid trial. 
36 A. 481. 

3. If the trial becomes null and void owing to tncotrtpctcncy of Juror, the fri.iJ is 

purposes and a witness can he prasecuted for perjury. 

4. There Is discretion in the Judge whether to discharge the Jury or postpone the trial 
if a Juror ts unable to attend. If a Juror is going to attend in a short time, the 
Jury should not be discharged. 1927 C. 199=99 I. C. 349=*23 Cr. L, J. 141=31 
C. W. N. 144. 

2. Appeal against trial by—. S. 418, Cr. P. C. See Appeal— 36.. 

3. Application for— in Nuisance case—. S. 135, Cr, P. C. 

1. Since the proceeding!? under S. 133, Cr. P. C., is m the 6rst instance ex-^arte, the 
opposite party should be given reasonable opportunity to show cause. 44 C. 61. 

2. A party cannot both show cause and apply for Jury at the same time. 13 C. W. 
N. 367. 

3. When a party has applied for Jury and a Jury has been appointed, the party cannot 
setup the plea of bonn fide claim. 30 A. 364, 22 A. 267, 7 Bur, L. T. 23=15 
Cr. h. J. 259. 

4. A Magistrate is not competent to make a reference to the Jury without first deter- 
mining whether the wmy is a public thorjujhfare or not and whether there is a 
bona fide claim. 26 C. 869, 31 C. 979, 4L. 224, 10 a W. N. S45. 

5. If the Magistrate through a mistakenk view’ of law, mikes a reference to the Jury 
without finding whether the way is public or not, the Jury w'ould he'met by a 
bo«n ;7rfe objection that the w.ay is private property which would render them 
powerless to proceed, the Magistrate will then have lo l.ake up the matter himself 
and if the claim is bona fide, will refer the parties to Civil Court. 5 C. 875. 

6. The Jury has to consider whether the order passed by the Magistrate under S. 133 
is reasonable or not. 26 C. 869, 31 C. 979, 18 C. W. N. 1143= 15 Cr. L. J. 515. 

4. Attendence o{— . Ss. 295, 318, 332, Cr. P. C. 

1. A Judge is bound to discharge a case in which a defence witness is absent hot the 
Jury should not be discharged. 15 W. R. 34, 4 Bom. L. R. 939. 

2. The issue of summons to Juror by a registered letter is illegal and no fine can be 
imposed for non-attendance. 1 C. W. N. cxvi. 

3. If the summon was served by affixing a duplicate on the door of the dwelling 
and he had no knowledge of the service as he was living away from home, beid, 
was not liable to fine for non-attendance. 6 C. W. N. S37. 

5. Charge to—. S. 297, Cr. P. C. 

1. In addressing the Jury, the Judge should speak in a manner simple and 
language should not be extravagant, il Cr. L. 7, 538, 1930 C. 430, 34 C. 
365=1930 C. 434 = 128 I, C. 254. 

2. After certain witnesses for the defence were examined, the Foreman 

asked if the defence could not cot down the number of ^ tut they 

thinking that the Jury has made up its mind lo acquit, charged tnem o 
returned a verdict of guilty. The Judge examined the remaining witness 
that the procedure is illegal; 4 1.. 382. 

3. A Judge cannot charge the Jury and take verdict for some of the accusal an^ « 

wards hear .arguments for the remainiDg accused and take verdict. J6 ' - 

4. The charge should include the usual warning as to the duty of the Jury 
towards Crown and accused. 23 C. W, K. 833. 

5. The Judge should not use expressions assuming the guilt of the eccose 

C. 557. 
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6. If tlie Judge cannot charge the jury in Bengali, he should take the asshtance of his 
Court Reader and not the Public Prosecutor. 23 C. \V. N. 833, 1927 A. 721 = 105 
I. C. 6f2 = 2S Cr. L. J. 950=25 A. L, J. 1077. 

7. Where the foundation for the prosecution story is dying declaration, caution should 
be given as regards the ueight and efficiency to be given to it. 1930 C. 75-l-=34 
C. W. N. 792=129 1. C. 264=32 Cr. L. J. 324. 

8. If the accused is unrepresented, the Judge should bring to the notice of Jury the 
arguments r\hich would have been advanced if he had been represented by Pleader. 
1930 S 308=123 I. C. 673 = 32 Cr. L. j 172. 

9. Where it is not proved that certain letters had been written by a certain person the 
judge should not place them before Jury to get their opinion whether they were 
written by him or net. 53 C. 372= 192‘j C. 139 = 27 Cr. L. J. 236 = 92 I. C. 442. 

10. Judge should not say to the Jury that witnesses gave true statements before the 

Committing Magistrate and were screening oTeaders by resiling from their state- 
ments. 25 Cr. L. J. 1577 = 90 I. C. 537 = 1925 C. 235 = 53 C 181. 

11. If the Judge refers to Police diaries under S. 162, Cr. P. C , there is no misdirection. 
9 P. 606=1930 P. 513 = 128 I. C. 121. 

12. Where the Judge does not explain the law to the Jury, or omits to tell them that if 
they entertain any doubt about the guilt, they* should return a verdict of not guilty, 
thetrial IS prejudiced. 1930 A. 24= 120 1. C. 2o4= 1930 Cr. C. 40, 1927 N. 117 
= 99 I. C. 849 = 28 Cr. L. J. 177. 

13. Even if the accused does not set up exception, the Judge should give proper direction 
as regard exceptions. 1926 C. 1107=30 C. W. N. 912=27 Cr. L. J. 1402. 

14. Merely stating that particular sections have been read and explained to the Jury 
without showing the manner they have been explained is bad. 1925 0. 1055 = 85 
I. C. 463=25 Cr. L.J. 1151. 

15. In a case of unlawful assembly the ^udge should set forth all the common objects 
before the Jury, to enable them to decide which of those Ins been proved against 
the accused. 1925 C. 494 = 83 I. C. 346=25 Cr. L. J. 1386. 

16. In a case of unlawful assembly the charge to Jury must set out the defence of each 
accused and the common object of each accused 1927 M. 56 = 27 Cr L. J. 1164. 

17. Reading passages from judgments to the Jury does not amount to misdirectio.n. 4 R. 
488=1927 R. 6S = 99 I, C. 1013 = 23 Cr. L. J. 213. 

18. The Judge should warn the Jurv that the statement of the accused not amounting to 
confession cannot be considered against the co-accused. 1925 S. 116 = 81 I. C. 249 
= 23 Cr. L J 761. 

19. The ch.arge must be considered as a whole. If the case for the two sides had been 
fairly put, there is no misdirection. 1921 C. 73 = 34 Cr. L. J. 512 = 23 Cr. L J. 342. 

20. If an important witness has not been examined by the prosecution, the Jury should be 
told to draw adverse inference against the proseculioa. 7 P. 50=104 I. C. 459 = 9 
P. L. T. 57=1923 P. 31 = 23 Cr L. J. 843. 50 C. 318. 

21. If the witnesses named in the first information report as eie witnesses were not ex- 
amined, It would be improper to tell the Jury that they were entitled to draw adverse 
inference, unless it appears that no satisfactory reasons for non-examinition were 
forthcoming. 192/ M. 475=100 I. C. 531 = 23 Cr L J 307. 

22. Where there are two Inals — one original and the other supplementary—lhe Judge 
should warn the Jury in the sopplemeatarv trial, that the accused must have a per- 
fectly fair trial and the jury are not to be biased by the result of the previous trial. 
1024 C. 435 = 72 I. C. 65 = 24 Cr. L. J. 30x 

23. If there is no specific defence, the Judge should draw the allention of Jury to discre- 
pancies m prosecution evidence and cnticism advanced by the defence. 36 C. W. 
K. 377 = 1932 C. 536=138 I. C. 756=33 Cr. L. J. 694. 

24. Some prosecution witnesses were not called. The Judge told the Jury that if they 
accepted the prosecution version that they were not called because their evidence 
was \-alueless they should not draw the inference under S. lH(g), Evidence .^ct, 
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/ind If they did not believe the ‘iame, they could draw the inference. Held, there 
was no misdirection. 58 C. J535*=1932 C. 1/8=135 1. C. 443 = 33 Cr, L. J. 135. 

25. The Jury should be warned that the evidence of nccompiice require^ corroboration, 
omission to do .so am-imts to misdirection. 1932 C. 295=33 Cr. L,J. 477, 

26. If the Jiidpe referred to Police 5talcn)cnts ondcr S 162, which were not even proved, 
to discredit prosecution evidence, it amounted to misdirection, 58 C. 1009- 1931 
C. 189 = 132 I. C. 159=32 Cr. L. J. 841. 

27. When it is possible if the Jiidpe Iwd clearly drawn attention to the fact that there 
was no corroboration of certain prosecution witnesses, the jury would have returned 
a din'erent verdict, the summing up amounts to misdirection. S O. W. N. 1215. 

28. If the whole of the evidence which .'iffecfs both parties favourably or unf.avoyrably 
does not go to Jury there is no proper .direction. 131 1. C. 575. Sc«: 134 I. C- 71, 

29. If the o/i«s of proving innocence is c.ist on the accused and Jury is told to presume 
the statement of a witness Jo l>e true unless defence have shown good reasons to 
reject his statement, it is misdirection. 58 C. 1095^=1931 C. 796 = 135 I. C. 727. 

30. In a case of dacoity, the Jury must he told that if they .acquit some of the .accused, 
thus leaving the number of accused less tli.an five, they must h.ave due regard to the 
fact before convicting that they were acting conjointly with persons not charged in 
the case. 1931 M. 427^=32 Cr. L. J. 1212=134 I. C. 801=54 M. 588, 133 I. C. 7. 

31. In'a charge under S. 397, I. P. C., when the mind of the Jury was not directed to 
the question that carrying of deadly Tve.apon was necessary for conviction, there was 
misdirection. 130 I. C. 267=1931 P. 49=32 Cr. U J. 476. 

32. In a charge under S. 395, 1. P. C., the Judge made reference to Ss. 448 and 323, the 
Jury convicted the accused under the latter sections. Held, that as accused were 
not charged under Ss. 448 — 323 and accused had no notice there was misdirection. 
2931 C. 414^132 1. C. 254=32 Cr. L. J.S92. 

6. Choosing of—, S. 276, Cr. P. C. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 , 

9. 

10 , 

31 . 

12. 


Proviso 2, S. 276, gives a discretion to Court to allow the Jurors to be taken from 
bystanders or not. 55 C. 371. 

The provisions of choosing Jurors by lot is applicable when the required number is 

present in Court. 28 Cr. L, J. 615=102 1.0.903 = 192? C. 593=54 C. 1026. 
Irregularities tn choosing the Jury by lot affects the constitution of the Court and can 
not be cured by S. 537, Cr. P. C. 33 A. 385, 7 C. W. l88. 

The persons to be chosen by lot ought to be selected from the entire number and the 
Selection must be made from one bov. 1 B.462. 

Deficiency of Jurors cannot be filled up from persons not present in Court. 113 1. 
C. 328=30 Cr. L. J. 136=48 C. L. J. 479. 56 C. 835, 1928 C. 531. 

Where out of the Jurors summoned, only the requisite number appear 
tnal and the trial is conducted with their help, the trial is illegal. 7 P. 5 = 


P. 31 = 104 I. C. 549, 1927 C. 242 

Where out of 12 Jurors summoned only two were present and ^he Court sent for 
three of the professors from the Local College and one of them being o 
another was called, the procedure was illegal. 1928 C. 551=30 Cr. L. J. 

Where only five Jurors attended and theywere chosen as Jurors, 
procedure was not illegal. 54 C. 1026=1927 C. 593 = 102 I. C. 903, 1927 C- 
Diss from. 8 C. 739 Dist. 1925 C. 798 Foil. 

If the Jury is not chosen by lot, the irregularity is curable under S. 537 (o). 

N. 117=28 Cr. L. J. 177, 53 A. 385, 7 C. W. N. 1 18. Not Foil. 8 C. 739 APP 
A Jury having been discharged should not be called upon to do duty J*** JnioT«-i 
same case. 56 C. 1032= 1929 C, 343. nder the 

The provisions of Ss. 326 and 276 are imperative .and their "^‘ojatjon wi 
constitution of the Court illegal. 1927 C. 593 — 54 C. 1026 = 28 Cr. • jyfOfs 
** lurors ” in proviso 2 is a general term meaning both special and common 
58 C. 1272=1931 C. 793 = 33 Cr. L. J. 129=135 1. C. 435. ' 
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13. In a c.-xte of nuKilcr only •s?ven Jurors were summoned and empanelled and not 

nine, the trial \%as vitiated. 1931 C. 793 **33 Cr. L. J. 1 2) = 53 C. 1 272. 

14. IVrs-'ns pre«ent in the Court precincts nho .ire either siimnioncd in another ca<=e or 
arc there bv mere chance, are persons ‘ present ' nithin the meaninp of S. 276, Cr. 
r C. They need not l>e within the four w.alls of the room 36 C. W. N. 377. 

15. ICleren out of IS Jurors were .absent thotiRh duly summoned. Held, that the trial 
rvith 7 jurors \\.as not illegal. 1935 C. 407** 1 56 I. C. 4S1 *=*36 Cr. I„ J. 944, 1931 
C. 261 = 32 Cr. L. J. 1S7 Hel on. 58 C. 1272=1931 C. 793 Dist. 

7. Communication with — S. 3C0. Cr. P. C. 

1. Jurvman should not commumrate escept to Ins fellow Jurymen The mere presence 
of a Polled OfTicer ne.ar the Jur\ Hoorn nlien the Jurj are deliberating does not 
render the trial inr.ahd, unless it is pr.n%-ed that he interfered wiih their deliberations. 
4+ C. 723 = 38 I. C. 4 23 = 21 C. \V. N. 167. 

2. If after a charge to the Jnrv. a non-Jutor holds cnmmumcatvon with a Juror without 

leave of the Court, it is sufTicient to upset the verdict of the Jurv. 46 C. 207. 

3 Where a stranger t.ilked to a Juror hut it did not appear that the convers.ation was 
with regard to the case, ttie \erdicl cannot he interfered with. 53 I. C. b9J = 20 
Cr. L. J. 790. 

4. There IS nothing wrong in the Clerk of Crown btini; sent to the Jur\ Room during 
the dclih^rations to inrjuire whether thev wanted further assistance from the Court. 
44 C. 723 

5. The Jury who were nine m number retired to consider their verdict. At 4 K M. five 
oMhe Jurors came out and othe*s came out at 4*30 r. M. Held, that the accused 
had not the benefit of the jomt deliberation , and the verdict should be set aside. 1930 
C.-‘46=U6 I. C. 753 = 31 Cr. L. J. 1090. 

6. Whereafter the judge’s charge to the Jury, the htter were allowed to disperse for 
several hours and then returned to the Court and considered and delivered their 
verdict, the trial is vitiated. 1925 P. 595=86 I. C. 717 = 26 Cr. L. J. 861. 

8. Contents of charge to—. S. 297. Cr. P C. 

1. It IS the duty of the Judge to give direction upoa the law bearing upon facts to the 
Jury. 8 C. 739. 19 C. W. K. 653. 

2. The Judge cannot omit to evplam law to jury oa the ground that it has been suffici- 
ently explained by pleaders on both sides 29 C 379, 1926 X. 53*® 88 I. C. 178. 

3. No rulings or authorities should be cited by the Judge to the Jury nor should they be 
asked to differentiate or form any npmioa on .anv authorities. 16 C. W. N. 46. 

4. Mere reference to or reading the section of the Indian Pe nl Code to the Jury does 
not amount to sufficient explanation of law. 4 C. W. X. 193, 14 C 164. 

5. The Judge should call the attention of the Juiw to the different elements constituting 
the offence and deal with the evidence bv which it is proposed lo make the accused 
liable. 25 C. 711, 30 M 44. 21 Cr. L-'j. 694. 

6. The law of abetment should be explained to the Jury. 47 C 46. 

7. In a case of theft the word “dishonestly" must be expkained to the Jury. 1926 M. 
1121 = 97 I. C. 951 = 27 Cr. L. J. 1191. 

8. In a case of dacoity the Judge should explain to the jury what is necessary to con- 
stitute the offence of robberi as defined in S. 390. 1924 O. 411 = 25 Cr. L. J. 1129 
= 81 I. C. 953, 39 A. 348, 25 C. 711. 

9. A Sessions Judge is not required to coenmeot on every point. 57 C. 248, 49 C. 573, 

1925 S. 116 = 81 I. C. 249. 

10. The Jury should be asked to consider the explanation oflered by the accused. It is 

not necessary that he should prove his allegations. 53 C. 157. 

11. In a case where there are no eve witnesses and no motive, it is better if the whole 
case is left to Jury. 1926 C. 996=96 I. C. 990. 

12. Judge is not debarred from expressing his opinion on the evidence but it should be 
done in such a way as not to create any impression in the mind of Jury that it is a 
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nl!ot\ed to go on the record. 25 C. 736. 

17. If n Judge expre*;*:?-; hi'! optnton, he should al«o.nd<! thnt jj j,j, opinion .ind that 
the Jury h at liherty (o dr.T.o* their own coashjsii>ii<j. 10 C, 970, 2 Weir 3?5. 

18. The Judge should tell the Jury that ]m opinion ts not Jjinding on them .ind that 
they are the sole Judges of tact*;. 35 C. 351. J92J P. 2J,S“72 1. C. 959^2^ 
Cr. L. J. 495. 

19. It is doubtful ivlietlicr Judge ha'i to determin** whether there |< endcncft tn corrobo- 
rate the story of an .approver, tlat being a question of fact. 56 C. 150=1929 
C. 57^ 1 15 I. C. 258«=30 Cr. L. j. 435=32 C. W. N. 9+3, OVe 19 C. \V. N. 653- 

20. It is no part of the duty of the Judge to interpret for himself .n TCfdict of an unin- 
telhgihle character of the Jury, when they arc there to explain. 19i0 C. 520 =57 
C. 61 «3t Cr. L, j. 701 = 125 1. C. 97. 

21. It IS the duty of the Juilgc to ndrise the Jury as to the logical hearing of the evidence 
admitted upon the matters to be found by them. 23 C. W. N. 833. 

22. Omission of important points m accused's birour will vitiate trial. 40 B. 220. 

23. Where a iiessions Judge directs the Jury to make n broad riew of the evidence 
ignoring small discrepancy in imnwlcnal and collateral events in the c.ase, there is no 
misdirection, I I* L. T. 70S. 

24. The question ns to whether the approver has forfeited pardon should be left to 
Jury. If the Judge decides the question himself .and convicts the accused, the con- 
viction is illegal. 33 M. 5M. 

25. In A lengthy (rial, the Judge should analyse evidence and show the light and shade of 
It. 35 C. \V. K -KM. 

26. If the Jury first gave a confused verdict and on being charged again they returned a 
verdict. Held, the verdict need not be set aside. 3S C. 1333=1932 C. US. 

27. The Judge should not make suggestions of bribery against the Police, when they are 
not borne ou; by the record, 1934 C. 77=35 Cr. L. J. 483. 

28. Earliest version of occurrence must be placed before the Jory to lest the truth of the 
case. 1934 N, 94, 1926 C. 13V. 

1 3. Duty of Jury, S, 299, Cr. P. C. 

1. It is the function of the Jury to find the f.tcts upon the evidence. 56 C. 150, 21 
W. R. 69, 9 W, R, 51. 

2. It iS for the Jury to determine whether the prisoner .at the time of committing offence, 
was incapable of distinguishing right from wrong or was under the influence o 
delusion. 1929 C. 1 = 115 I. C, 561 = 33 C. W. N. 136. 

3. When the deposition of a witness IS transferred to the Sessions file under S. 2SS, 
Cr. P. C., it is open to Jury to believe it, although the Judge may be of 

the witness having given a different version ought not to be believed. 193 
228=125 I. C. 743 = 31 Cr. L. J. 916. 

4. The question of intent in a case of kidnapping is one of fact to be found by Jury. 

14 A. 25. , 

5. The question whether the possession of the stolen property was recent 
■warrant a conviction for the substantive offence of d.acoity is for the Jury o 

mine. 26 M. 467. ^ 

6. It i.s for the Jury to find whether there -was free consent in a case under S. 378, 

P. C. 1 W. R. 21. 

7. The question as to the identity of thumb impressions on 

being of the same person is for the Jury to find, 1 C. L. J. 3S5, 4 O. \ • ‘ 

8. If the first information report is found to be false in another judicial 
Jury can consider It and come to a different finding. 1929 P. 34®* 1 
7 P. 153=30 Cr. L. J. 273. 

9. It is the duty of the Jurj’ and not of Judge to decide whether 
forfeited his pardon or not- If the Judge decides it himself and conyic 
the conviction is illegal. 33 M. 514. 
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10. Judge is to decide the admissibility v/hile Jury the credibility of evidence. 1932 B.-406. . 

14. Expression of opinion by — , 

1. After the summing up of the case by the Judge to Jury, one of the Jurors, in a room 
occupied by the Clerks of Pleaders, in answer to some questions, intimated that in 
his opinion accused was guilty of the charge against him and the Sessions Judge, 
although informed of the fact took the verdict of the Jury. Held, that there should 
be a fresh Jury. 25 C. \V. N. 240=1921 C. 631 = 62 I. C. 334. 

2. Mere expression of opinion on a question of fact is not misdirection. 1934 C. 757, ^ 

15. Heads of charge to — . S. 367, Cr. P. C. 

1. The law’ requires m a trial by Jury, a Judge only to record the heads of his charge. 

But these must include su?h statements as will enable the appellate Court to under- 
stand exactly w’hat he really said. 71 I. C. 56=1922 C. 192=24 Cr. L. J. 8, 34 C. 
69S, 39 A. 348, 25 C. 736, 1926 C. 895 = 96 I. C. 270. 

2. The Judge is not required to write everything he says to Jury but only the heads of 

the charge. 51 C. 79. 

3. The heads of charge should contain the point of law and directions given by tbe 
Judge to the Jury. 3b C. 281, 39 A. 348, 35 C. L. J. 437. ' 

4. It is not sufficient for the Judge to state m his record of the heads of charge that he 
referred to certain sections of tbe Penal Code and explained the law to Jury. .He 
should set out the directions which he gave to them in respect of law*. 4 P. 626= 
1925 P, 797=91 I. C. 225 = 27 Cr. L. J. 797, 47 C. 795, 1930 C.712, 57 I. C.-934, 

1 P, L. J. 317, 

5. The heads of charge should be written after it is delivered and the case, is fresh in 
the mind of the Judge, 36 C. 278. 

16. Interference with tbe verdict of — . S, 307, Cr P. C. 

1. High Court will not exercise Its vast discretionary power vested under S. 307 in 
Setting aside the unanimous verdict of a Jury, unless it is perverse or patentlv wrong 
or may have been induced by the error of the Judge. 11 C. 83, 15 B. 452, 46 A. 
265, 9 C. 53, 1 B. 10, 9 A. 420, 10 B 497, 20 B. 215, 22 C. W. N. 811, 51 C. 271, 

51 C. 160, 1930 C. 141 = 124 I. C. 486, 1929 N. 56=112 I. C. 51. 1929 N. 113- 
117 I. C. 277. 

2. The High Court should give due weight to the opinion of the Judge and the Jury. 

51 C. 347, 51 C. 160, 17 C. W N. 1077. 41 C. 754, 29 C. 128, 15 C. 269. 

3. The High Court will not interfere unless the verdict is perverse. 46 A. 265, 22 

C. W. N. 811, 2 Weir 388, 22 C. W. N. 1028, 1928 O. 277=112 1. C. 103. 

4. The High Court will not disturb the unanimous verdict of acquittal in a case, where 
there is a substantial gap in the chain of evidence 38 C. L. i. 155, 

5. High Court cannot consider any question on winch the Judge and Jury are acreed 
41 C. 662. 

6. High Court cannot consider any question on which the Judge had accepted the 
verdict of Jury, although he did not agree with them. 50 C, 41. 

7. The accused who was charged under S. 394, I P. C., was caught at the spot witli 
lathi and his guilt was fully established. The majority of the Jury gave a verdict 
of not guilty, as the injuries on the complainant were trivial and stolen goods were 
not recovered from the accused’s house. Held, that the verdict was peiverse. 1929 
A. 338=119 I. C. 443 = 30 Cr. L.J. 1078. 

8. High Court is not authorized to alter or reverse the verdict, unless it is erroneous 
owing to misdirection by the Judge or misunderstanding on the part of the Jury of 
the law as laid down by him. 8 P. 344 = 1929 P. 313 = 117 ,1. C. 173. 

9. It is not enough to show that High Court would have come to a difTerent conclusion 
if it had tried the case as a Court of original jurisdiction. 1924 C. 317 = 75 l.C. 145. 

10. The verdict should not be set asjde unless no sensible rran could have arrived at 
their verdict particularly m the case of a verdict ol acquittal. 8 P. 74= 1928 P. 
497,41 C. 621, 29 l.C 695. 
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11. ' If the verdict of the Jury K neilhfr \nt) nor jmp.o-;siblo, Ilirh Court should 

reverse it. 19X0 O. 334« \24-U C. r»GW3\ Cr. L. J. 719. 

12. High Court should lint inlrrrcre v.ith the verdict/ v;hich c.nnrot I>c snid to be i 

< , rc.isonuble. 50 C. U2, 1923 C. 97«S1 I. C. 230. 


13. Verdict unsupported hy evidence lie set nside. 5 P. 573 = 3920 P. 535. 

24. For interference in the verdict the test is whetlier rcnsonnlite men would hare taben 
the same view. 54 C. 70% 39 1. C. 095. 


15. Where the verdict of Jurl' Ins the nssent of a Judge of the Division Hench it is 
ordinarily sufficient 10 show that the verdict should not be reversed. 117 I. C. 6S0 
«32 C. \V. N. 763-30 Cr. L. J. 620. 


• 16. nigh Court will not interfere with the unanimous verdict even if it does not agree 
with it. 55 1. C. 282-30 C. L. J. 503. 


17. A person cannot be convicted of an offence of which the Jury have found him not 

* guilty. 12 Cr. L. J. 140*=9 I.C. 783., . , 

18. The practice of High Court is not to interfere in case of acquittal by a Jury unless 
' the acquittal stood out as patently bad and amaringly perverse. 9 O, W. N, 391. 

. 19. High Court will not examine evidence unless there was misdirection. 1934 
A. 1032, 

* 17, Misdirection to— what is — . S. 297, Cr. P. C. 

• 1. Where the Judge’s charge to Jury confuses them, the accused must be rettied. 

58 I. C. 829. 


'• 2, , Failure to call the attention of Jury to the dilTcrent elements of the offence is a m»s* 

direction, 25 C. 711, 16 B. 165. 


5. In a case of murder the Judge simply ashed the Jury to find wbethet the ptlsoaet 
. inflicted the injuries to the deceased, making no reference to intention or knowledge 
, . is misdirection. 35 C. 531, 1 Boro. L. R. 784. 

4. If the Judge omits to ask the Jury to decide whether the accused knew or had reason 
to believe the property to be stolen, it is misdirection. 15 B. 369. 

5. It is a misdirection not to explain to the Jury the difference between a crime and 
civil wrong, c. g., in a case of \Tesp,ass. 41 C. 662. 

‘ 6. Omission to warn the Jury to pay no attention to the previous proceedings amounts 

to misdirection, ll C. L. J. 305. 

' 7. When accused has examined witnesses to prove right of private defence, the 

once to S. 105, Evidence Act, as to burden of proof of exception would araouo to 

I misdirection. 50 C. 318, 23 C. W. N. 833. 1930 C. 442=127 I. C. 263. 

8. "Where a number of persons who -could have given important evidence are not 
examined by the Crown, the Jpdge should direct the Jury to draw an mferen 
adverse to the prosecution. His omission to do so amounts to misdirection. 5 
318, 1930 C. 481 = 127,1. C. 767. 

9. Omission to point out discrepeocies in the evidence of principal witnesses for the 

,} ; prosecution constitutes misdirection- 33 C. L. J. 180. 

’ ’ 10.' Omission to tell the J ury that accused is entitled to the benefit of any reasonable 

■ • ^ doubt is a misdirection. 34 C. 698. 

'"ll." Omission to examine witness mentioned in the first information 

brought to the notice of Jury, but failure to so inform is not necessarily tatai. 

.>1- J 0.728-93 1.0.46^ - • , - > 

' ■ ■12. A misdirection • regarding one of the-charges may have a bearing on the other charge 
as well. 1930 C. 708=129 I. C. 99=32 Cr. L. J. 22S. ■ 

*' ,13.. A Judge while charging' the Jury dealt with a certain 

'■ in ■ reality it was nbt. Held, that this was a serious misdirection, • 

/ ■ J09 I. C. 351=29 Cr.'L.J. 527. ” - ' • ' . 

14. Where the evidence had been mis-stated or circumstances in favour of the 
were ignored, it amounts to misdirection. 192? hOW.' N. 946. 
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15. Reference to eridence givea before the Commuting Magistrate .and not transferred 
to the Se<!sion's file IS a misdirection. 1930 C. 706= 125 1. C. 801 =32 Cr. L. J. 
180 = 57 C. 540=1927 C. 200 = 99 1. C. 937. 

16. During .a search stolen ornaments were found on the wife of the accused and a list 
of those was gi\en during the invcitigation. The reference to list is a misdirection 
as it is inadmissible in evidence. 1929 C.448 = 120 I. C. 458. 

17. In his charge to Jury the Judge suggested an alternative case but left it to Jury to 
acceptor not. Held, there was no misdirection. 6 P. 572=1923 P. 139 = 109 
I. C. 898, 11 C. L. J. 270 and 40 C. 367 Dist. 

18. Where the Judge directed the Jury that if the property was proved or presumed to 
be stolen, the onus would shift to the accused that he acquired it in an innocent 
manner amounts to misdirection. 52 C. 223, 31 Cr. L. J. 310. 

19. Miscarriage of justice through misdirection means that there must be reasonable 
ground for apprehending that misdirection must have affected the Jurj’’s verdict. 
1930 A. 28 = 30 Cr. L. J. 1146=120 I. C. 114 = 52 A 207. 

20. Omission to invite the Jury to consider the statemeots of the accused is a misdirec- 

tion 47C.4b. 

21. Omission to draw the attention of the Jury to relj upon the testimony of an absent 
witness, admitted under S. 33, Evidence Act. 39 M. 49. 

22. A direction to the Jur^' that they should convict the prisoner jf they believed that 
he had shown the stolen property to Police. 2 Weir 493. 

23. Failure to point out to the Jury as to the fclev.aijcy or otlierwise of a confession made 
under inducement, is a misdirection 26 M. 38. 

24. If the Judge gives his opinion on a question of fact, it amounts to misdirection. 34 
C. 698, 4 C. W. N. 196— 193. 

25. Omission to explain to the Jury the attitude to be taken towards a retracted con- 

fession as evidence against co-accused, is a misdirection. i7 C. .47, 23 13, 316, 
21 M. 83. J 

25. A Judge’s direction to the Jury to consider the proof of previous conviction as 
evidence giving rise to an interference regarding the character of the prisoner 
amounts to a misdirection. 5 C. 763. 

27. A direction by Judge that as witness is declared hostile, his evidence may not be 
considered is misdirection. 1932 C. 523. 

28. Suggestion by Judge of fact of common occurrence without evidence of it on record 
IS not misdirection. 1932 C. 536, 

29. Judge must tell Jury that confession of co-accused must be corroborted, when it is 
retracted. The omission amounts to misdirection. 1934 C. 853. 

30. If the Judge does not define robbery to the Jury, it amounts to misdirection and 
the trial is v.tiared, 1935 0. 175 = 35 Cr. L. J. 507=147 I. C. 976. 

31. Omission to direct Jury to give benefft of doubt tj accused, when the evidence is 
weak, may be misdirection prejudicing accu ed. 1935 C. 31=36 Cr. L. J 480 = 

154 I. c. no. 

32. Expression of opinion that djscrep.iDcies in the complaint and subsequent evidence 
do not affect prosecution case is misdirection. 1934 C. 77 = 35 Cr. L J. 483. 

33. Giving dogrratic and unqualified opinion on questions of fact is misdirection. 1934 
A. 326 = 35 Cr. L, J. 658. 

18. Misdirection to what is not— S. 297, Cr. P. C. 

1. It is not misdirection to tell the Jury that a conviction upon the evidence of the 
approver alone will not be illegal. 51 C 160, 9 P. 606. 

2, Accused were charged under Ss. 366, 498 and 147. In Us charge to Jury the Court 

directed that mere dragging by hair and removal by force would amount to 
offences under Ss. 341 352. Held, there was no misdirection. 1925 C. 1059 = 98 

I. C. 386=53 0.599. 
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3. 


4. 


5. 


If the shot was fired by any one of the three accused, in furtherance of the 
common intention, nil are euilty of murder." Held, it is not a misdirection as 
the b,yatice of authority, and re.ason is ag.atnst the limited interpretation phiced 
CL-f'+'i ”• ’S«.C-257 = 81 I.C.353 = 23 Cr. L, J. 8) “38 


If the Judge states to the Jury his impressions about the demeanour of witnesses 
' 1925 a Tsoi 8^5 '1™C 

In capital cases if the Judge says that there is a need for more careful considera- 
tion , and oh stronger eridence, it is not a misdirection. 1921 C, 111 = 62 I. C 578 
= 25 C. W. N. 788. 


6 . 


19 . 

‘ J. 

1 

1 


5. 


‘ 8 . 


9, 

10 . 


12 . 

13. 

14 :’ 


16 . 


Omission to menlion in expre« terms that the burden of proof lies on the prosecu- 
tion is no misdirection, n’hen Ihe whole trend of charge showed that Judge warned 
the Jury about it. 1935 A.. 103*15+ I. C. 1019. 

Non-direction to — . S. 297, Cr. P. C. 

Jfere non-direction is not necersarily misdirection. 44 C. 477, 28 C. W. N. 170= 
1924 C. 257=81 I. C. 353. 

Omission to enter into details concerning the identific.ition of stolen articles is not 
a misdirection. I \V. R. 22. 

Omission to call the attention of the Jury to the evidence of defence witnesses whom 
the High Court considered to be untrustworthy i.s a mere non-direclion and not a 
misdirection. 7 C. +2, 

In a charge of unlawful assembly, the omission to explain the alleged common 
object is not a misdirection but a non-dircction. 17 Cr L. J. 92, 4 C. W. N. 196. 
Where the Judge omitted to state the defence case and did not draw the attention 
of the Jury to the conduct of the complain.-int and the accused, the trial is vitiated. 
34 C.W. N.9S4. 


Where important points are not brought to the notice of Jury, there is non-direction 
and the case is fit for retrial. 53 C. 372, 1929 C. 170* 118 I. C. 351*33 C. W. 
.N. 8+, 34 C. 698. 


Where the only witness for the prosecution was considered hos'ile, the omission of 
(he Judge (o direct the Jury th.i( there was no evidence was a serious misdirectfon. 
56 C 145*1928 C. 690 = 32 C. W. N. 872. 

Failure to record the summing up of law to the Jury by the Judge is not a mis- 
direction and retrul cannot be ordered. 7P.361'=1928 P. 420=111 I. C. 308, 47 
C. 795, 1927 C. 460, 1925 C. 926—1055. 

When the Sessions Judge did not c.xplain in what the offence of theft consisted, there 
was no want of direction. 1923 M. 329, 30 M. 44 Dist. 


Omission to put all the suggestions of the defence counsel to the Jury is not ^on- 
direction, if the case for the defence is fairly put. 1924 C. 257=81 I. C. 353 — 25 
Cr L. J. 817. 

Non-direction as to facts constituting a lesser offence is not a misdirection. 1922 P. 

321 = 64 I. C. 671. 


Where the charge to Jury contained no caution as regards the weight and 
to be given to a dying declar.'ition. the verdict of jur>’ and sentence must be set 
aside. 1930 C. 754 = 34 C. \V. N. 792. 

If direction to ignore irrelevant evidence is not given, it amounts to misdirection. 
1929 C. 617=119 I. C. 193 = 30 Cr. UJ. 993. 

Where accused pleaded self-defence to prevent robbery, the 
law on the right of private defence of property .amounts to misdirection. 

776=83 I C- 523. . 

lodce c.-mnol o-nU to draw the attention of Jury to a possible defence ignote 
defence counsef. 1924 C. 257=81 I. C. 353=25 Cr. L. J- 817. 

NMiere the Jcdge did not tell the Jury that they may draw net draw 

agaiost the prosecution for its not pfoduving materml witnesses 
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tlicir nltcntion to discrepancies In the statement of principal witnesses, it amounts to 
misdirection. 61 I. C. 1003 = 1921 C. 257=25 C. \V. N. 142, 1930 C. 708 = 34 C 
\V. N. 1151, 1930 C. 481 = 127 I. C. 767. 

17. Omission to ask the Jury to consider the case of each accused individually amounts to 

misdirection. 53 C. 372. 

18. Omission topoint out rariatinn in the first information report and subsequent evi- 

dence IS a misdirection. 1925 C. 729 = 87 I. C. 833=26 Cr. L. J, 1009. 

19. Where one of the witnesses is himself suspected of being implicated in the offence, 
the omission to direct the Jury not to accept his evidence without the most careful 
scrutiny amounts to serious misdirection. 52 C. 223. 

lO. Number of — . S. 326, Cr. P. C. See Choosing of — . 

1. In a murder case only 14 Jurors were summoned of whom eleven attended and seven 
vsere empanelled. Held, tliat not less than 18 Jurors ought to hare been summoned 
and the trial is viti.tted. 56 C. 2154, 1928 C. 645 = 55 C. 794, 122 I. C, 558 = 31 Cr 
L. J. 426. See 57 C. 1228. 

2. Provisions about the number of Jurors are imperative, as it relates to the constitution 
of a valid forum. 54 C. 1026. 

3. The intention of the legislature is to have greater chance for good Jurors to be 
chosen. 57 C. 1223. 

4. Where only 3 Jurors attended, the Judge summoned Jurors from the town on the 
day fixed for trial. The procedure is illeg.al. 55 C. 835, 7 C. W. N. 188. 

5. If the case is triable by Jury of nine and the Judge only had seven the trial is vitiat- 
ed, 1930 C. 716 = 34 C.W.N. 735. 

6. Deficiency of Jurors cannot be made good from persons not present m Court. 113 

I. C 328. 

7. Summoning less number of Jurorsdoes not vitiate trial. 10 P. 107, 57 C. 1228. 

21. Objection to—. Ss. 277 to 279, Cr. P. C 

1. An objection that there was fitigation pending between accused’s master and the 
Jurors, should be allowed. 7 P. 50=1928 I*. 31 = 104 I. C. 459. 

2. Provided there is lottery, tlie choosing of literate men on the suggestion of parties Is 

not illegal 1930 C. 437=51 C. L. J. 352. 

3. If the Judge instead of hearing and deciding objections, proceeded to exempt some 
persons on their own representation, the procedure is illegal 7 C. W. N. 188. 

4. The fact that Juror is clerk in a Magistrate’s office is not sufficient to disqualify him 
7 C. 42. 

5. Judge has a wide discretion m accepting or overruling objections. 1925 C. 798. 

6. Objections should be raised before hearing of appeal. 1932 P. 302. 

22. Opinion of — , S. 307, Cr. P. C. 

1. The opinion of Jury means nothing more than the verdict of the Jury. It does not 
mean the reasons on which the verdict is founded. 35 C. 629, 51 C. 347, 29 M. 91 
18 C. W. N. 615, 3 P. L. T. 413. 

2. The Judge should take the reasons of the Jury for the view taken by them, especially 
when there is some inconsistency in their verdict. 36 C. 629, 6 P. L. T. 264. 

3. If the case entirely depends on circumstantial evidence and the Jurors are divided, 
the Judge should ascertain from the Jorors the reasons for their opinion. IP. L. T 
657, 3 P. L. T. 413. 

4. The High Court should give more weight to the opinion of the Sessions Judge sup- 
ported by reason tli.an that of Jury. 55 879, 81 I. C. 305. 

5. In c.ase of dis.igreernent .among the Jury, the individual opinion of members should 
never be disclosed. 1925 O. 746 = 89 I. C.386, 36 M, 858. 

23 Power of High Court—. 

1. The whole case is open to High Court when hearing a reference under S. 307. 47 B. 
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31, 1928 P. 596=115 I. C. 229. 

2 The High Court cannot consider any question on which the Judge and Jury are 
agreed. 41 C. 662. 

3. If the verdict of Jury is unanimous and U neither perverse nor manifestly wrong, the 
High Court should not reopen the matter. 46 A. 265. 

4. The High Court should give the weight to the opinion of Jury and the ludtre. 41 C. 
754, 15 C. 2o9. 29 C. 128. 17 C. W. N. 1077. 

5. The High Court is not ly>und by the opinion of the Judge and the Jury. 45 M. L.J. 
406. II C. W. N. 715, 36 C. 629, 15 B. 452. 

6 . The High Court cannot consider any question on which the Judge had accepted the 

verdict of jury, although he disagreed with them. 50 C. 41. 

7‘ High Court can under S. 307 read with S. 23S convict an accused for a minor ofTence 

although he was not charged with the same. 22 C. 1006. 37 C. L. j. 34. Sw 

41 C. 662. 

' 8. Where the common object In a case under S. 147, I. P. C., is not established, the 

High Court on a reference under S. 307 cannot invent another common object in 
order to support the conviction. 51 C. 2/1. 

9. No appeal lies from the judgment passed by High Court on a reference under S. 307, 
29 C. 286. 

10. High Court sitting under S. 307 is not a Court of appeal. 50 A. 625. 

11. . The real test for the High Court whether to interfere or not, is to see nhethcrit 

Was not possible for the Jury to have arrived at the verdict at which they bare 

arrived. 1924 C. 956-»82 1. C. 356= 25 Cr. L. J. 1284. 

12. High Court can revise the verdict even if it Is not alleged that there has been niis 
direction or misunderstanding by the Jury of the law as laid down by the Judge. ^0 
A. 625, 6 L. 98=1925 L. 401=88 1. C 857. 

13. If the Judge refuses to refer the matter noder S. 307, the High Court has no 

to interfere, howe\er wrong or absurd the verdict may be. 14 M. 36, 4 M. L. T. 483. 
24. Procedure where Jury differ. S. 302, Cr. P. C. 

1. A Judge can ash the jury, if they are not unanimous, to retire for further considera* 
tion hfjora the deVivery ol verdict, but cannot *do so ajttr its actual 

36 M. 385. 

2. If the verdict is absurd, the Judge can ask them to reconsider it. 57 C. 6l» 

1 W. R. 50. 

3. A Jury can be asked to reconsider, when they are not unanimous. 5 C. 671t 
7 W. R. 22, 3 L. B. R. 75, 6 Bom. L. R. 258. 

. 4. If the Jury is unanimous, and there is no ambiguity in the verdict, the Judge canpot 
require ihem to reconsider it. 19 B. 735, 20 B. 215, 

• 5. When Jury brought in a verdict, the Judge charged them again and then they 

• a Second verdict. Held, that the procedure is illegal. 1928 C. 228—107 I. C. 9 • 


25. Questioning by Judge. S. 303, Cr. P. C. 

■1. If the trial is for the murder of two persons, the Judge should put questions to Jury 
whether the verdict is with regard'to one or both. 22 C. 377. 

2. The Judge is entitled to question the Jury as to their verdict if it is ambiguous 0 

incomplete. 36 M. 585, 20 B. 215, 15 C. 452, 32 C. 759, 21 C. 955. ^ 

3. Where the Jury gave verdict under Ss. 147 and 148, I. P. C., against the accuse 
but gave no verdict under Ss. 325-326, I. P. C.. the Judge should question them a 
to their verdict. 50 C. 658. 

'4. If the Jury leaves it uncertain what the common objert of unlawful 

the Judge should ascertain that under S. 303, Cr. P. C. If he does no * 

verdict is bad in law. 21 C. 955. ’ . _ 4 C 

•5. If the form of verdict is wrong, the trial is not .vitiated. 1930, C- 717 3 
W. N. 901. 
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6. Wher^ the Teriict is g»aeral and eamrlets a-w free firam aT!bisu|t-r. the Jat^ite is not 
coinpetsat to qajstions to the Jar^'* *2 C* 55. lo L>^+5d. Zi F.412. 'ZT 
W. k. 6Z5. 

7. Wiiea the Jary ha-e delirered a rerJ'Ct, Jcdjte <rmct them to reconsider it. 
He caa q-iistion tne-n to ascertaia what the-r rerdict ceall r is. 4 L. 5S7. 3o 5X. 535, 
1925 C. 2sO = S5 I- C. 372. 7 L- B.K- 140. 

S If tl'e Jury are cot maai’aotiSv the Jctl^e shouM not ntt’te eiqaines to learu the 
nature cf the majcntv and its cricion 10 C. 140. 

Q If the rerJkt IS ucaaimous. JaJjte cannot asic the rcisons of the verJict. 4J M. 

74a a C- 53, 5 Bom. L. R. 253. 22 M. L. J 355, t^iO 0.443 = 127 LC.79 = 3l 
Cr/rl J. 1150, 7 P. 55. 3b 1- C. 712. 5S t. C. S29, 15 C. W. N. 193. 

10 The rtiesftons to the Jarv and the answers giren by them must be recorded. 5 

0.739, 12 Cr. L.J. 14Q. 

11 la cxse of d.sa.ireement. the indiTidiril opniOR of Jurors must not be di'sclxed. 33 

11. 353, 1925 O. 7*6=39 I. C. 336. 

le II the Jury ts Silent abost the charce of murder althcuch thev pare the verd.ct to a 
^ c*'a^- csder Ss t aid 354. I. P. C.. retnal for a char;- under S5. 302 ccutd bo 

crfe^. 192^ C. 309=31 I. C 324. 

13. Where the -rerdict ts confused and cnintell'ciHe. it ts th- duty cf the Jud^e to obtain 
ftrcn the Ji:*^ a pccrer and correct rerJict. l?2h C. 3'55='-6 I. C. 270 = 27 Cr. 
lIj.9:3. 

14 Frof*! the answers gmn bs Jure, it a?r«“^ that thev d’d roc understand the Uw 
oa the foiat. Tbev asked the Jud^e to read to them the Taw and then retired. 
Th-T returned a caaniraocs verdict. Held, the fuJre was bound to accept it. 4 
K. 453* 1927 R. 63 = 99 I. C. 1013=23 Cr. L. J 213. 

!«. Tte Jury skhea asked their Of men caa part cf the case, tn'ormed the jed^'e that 

thev emitted to consider ih The Jndge sen: the Jury hack, Skhicb afterwards 
returned a recd-ct of gudtv. Held, that the f^ccedure U^'^L 1927 A. 721 = 103 
l.*C. 662= 23 Cr. L. J. 950. 

The Jud^e defective. Bet be 

eana-'raddress them afais on law point and asR them to reconsider it. 1931 M. 
773=134 I.C. 9r5. 


16. 
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9. When n Is tffrrrr 1 (d S. 307* Cr. I*. C.. th- In \\ doe-* not cn;!. until the 
lliRh Court clUiff ronviejn nr nrquil^ jIj«; ftcctitr 5. 0 A. 429. 

10. It S’? in thn tn<';rf‘tinn of ihf jttdco to MilmiU tho c.f!" to the I!j;h CoxL 

lliu f.ulurr to sutmnt ii not n ^tilijVt for mlrtfcronce by th" lliirh Court on ap.'nil 
6 1’, 817«!92«S r. 120*'- 106 I. C. 673, !92f C. 47 (1925 C. 795 and 13 M. 

343 DiM.) 

n. In nrcfcfporc under S. t''** It >• rioj tinfUcirnt to ?!ior/ tint nnothef Jury mipht hw 
formed a lUfTrimt cpimou. WhM thf inn to j.how tint no 

Ixxly of men uould hare return**!! lb'* terdnt comphttned of. 1924 I’, 565--^^ 

I. C. 17*=’47 Cr. L.J. UHU 1930 l\ 174«1I9 1. C. S93. U 31.343, 1927 
P. 313, 

12. The f.aet tli.at Ses’tion^ judpe t.ake^ n dinrfcnt rictv of the evidenre from that rrhicb 
the Jury look is no Rrnund for reference under S. 307. 1930 P. 203»120 f.C. 
290=31 Cr.U.J. 54. 1929 C. 737=124 I.C.S23. 

13. ff the Judijr thinks that neru«ed should haec been conricted fnr lesser ofTence, fs 
can make a reference under S. 307. 1927 N. IH"!!/ I. C. 234«30 Cr. L. J. 793. 
3923 C. 101 = 73 f. C. 770. 

H. Where the Jury disreRar*! the nainjng na resards the grave defects in the case, the 

reference under S. 307 js competent. 1928 C. 2’3, 

15. If the case ag.ajnst accused depends entirely on circumstantjal cTtdcBce and tb® 
Jurors are drv.ded, the JikIrc ought, before making a reference to the High Court, 

to ascertnm their rc.aT;ons for their opinion. 55 I. C. 294 = 21 Cr. L. J, ZiS, 35 P- 
\V, R, 1915 Cr., 18 C, W. N. 6la. 

16. On a refcrrnce under S. 3C7» Hifili Coott l:.is nJJ the powers of an Appellate Coort. 

24 I. C.601«15 Cr. L. J. 513. 

17. The reference should show the reasons for convicting the accused in the o®® 
manner as if the Judge were to write a Judgment. 50 A. 540. 

18. Reference under S. 307 should be complete In Itself, so that it may not be necessary 
to refer to the order sheet. C6 I. C. 180 = 25 C. W, N 6S2. 

19. A judge of the Judicial Commissioner's Court of Sind sitting In Sessions has bo 
power to difTci from the verdict of the Jury and refer the case to the Court tn if* 
High Court jurisdiction. 1925 S. 34 = 77 I. C. 604 = 25 Cr, L. J. 423. 

20. If some charges are tri.nblc with the aid of assessors and others w'ith Jury, the Judge 
has no discretion to refer the whole case to High Court. 1932 M. 512. 

21. High Court can disregard and set aside a verdict of Jury if it is perverse and convict 
the accused. 1935 A. 970. 

27. Retrial after disebargo of — . S. 303, Cr. P. C, 

1. If the Jury IS discharged in the course of .a trial for misconduct the Judge should 
hold a fresh trial before another Jury. 50 C, 872. 

2. An accused who is retried under S. 308 is not ”tried again” within the meaning of 
S. 403, Cr. P. C , but is being tried of the original indictment. 41 C. 1072. 

3. S. 303 provides that making entry to the effect that the accused should not be retried 
amounts to an acquittal. 3929 S. HS^llS I. C. 195=30 Cr. L- J. S77. 

'4. In an order under S. 308, the Judge cannot pass remarks implying the guilt of the 

accused. 1929 S. 145=118 I. C. 195. 

5. If the case Is tried by Jury and retrial is ordered by appellate Court, the 
‘ not be heard without Jury unless justified by exceptional circumstances. 

122=156 I. C. 3 = 36 Cr. L. J. 978. 


28 . 


1. 

2 . 


Trial by — of offence triable with Assessors. S, 536, Cr. P. C. 

The trial by Jury of an offence which is triable with the help of 
necessarily invalid. The objection should be raised in trial Court an 


1930 M. W. N. 776, 33 Bom. 423. 

If a case triable by Jury is tried with Assessors, the trial is not invalid and t e 
objection should be raised in the trial Court, 23 M. 632. 
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3. Jury retiirncii a \erdict of not on a charge uaJsr Ss. 434, 392 and 397 but 

found the accu‘?ed RUilty of c.iu^inj hurt with detJfy weapon, an oITence triable by 
Judge only with Assessors. IlelJ, tnit canvictioa should not be set aside unless 
there v.as mi'scarriape of justice. 1923 M. 275—103 I. C. 214 = 21 Cr. L. j. 351, 
26 M. 243 Dist. 

4. If accused are charged with ofTences, some of which are triable by Jury and some 
with \s<essors, the Judge should follow the procedure tn S. 309, Cr. H. C., and 
convict or acquit the accused on charges triable by Assessors and refer the case to 
High Court, if he disagrees with the Jury. 1932 Doin. 61 = 135 I. C. 495, 9 Bom. 

L. R. 1057, 36 M. L. J. 4-*2 

5. In a trial by Jury and Assessors case, if tha Judge disagrees with Jury sitting as 
Assessors .ilso, the Judge should refer the w'hole case to High Court. 62 

M. L. J. 571. 

29 Transfer of cases tnable by Jury to non-jury District. Sea Transfer (Grounds of.) 
30. Verdict of — . See — 10. 

A. Amending. S. 304, Cr. P. C. 

1. Where the Jury commits a mistake in underslandirg the law tht* verdict cannot be 
amended by Jury, but the case must bj referred under S. 307. 2S Dorn. 412. 

2. Where the Jury was charged before all the witne>ses for the defence were examined 
and the Jurv returned a verdict of guilty. The remaining witnesses were ev.amtned 
and again the Jury returned a verdict of guilty. Held, that botn the verdicts are 
illegal. 4 L. 3Sd. 

3. The power of amending a verdict must be evercised before or immeduately after it is 
recorded. 6 P. R. 1913. 

4. Where verdict is not clear or definite, It may be sent back to Jurors for clear one. 

1934 0. 34^147 I. C. 689. 

5. The Judge is entitled to tell the Jury to consider the matter once again if the 

verdict IS absurd. 57 C. 61. , 

6. After the Jury has left the box and verdict h.ad been recorded, it would 
be improper for Judge to listen to any apphc.ation to amend the verdict. 58 
C. 1138. 

B. Binding nature of—. S. 306, Cr. P. C. 

1. The Judge in passing sentence upon the accused should not give weight tow hati 
ever doubts he personally entertained. Having accepted the \crdict, he is bound 
to award punishment. 8 P. 344=1929 P. 313=117 1. C. 173 

2. The disagreement referred to in S. 306 must be sufficient to impel the Judge to take 
action under S. 307. 8 P. 344. 

3. If once the Judge agrees with it, he cannot afterwards disagree with the verdict and 
refer it to High Court. 4 C. W. N (>S3. 

4. Judge thinking verdict of Jury wrong but not expressing disagreement, can give 
judgment without referring to High Court. >935 H. li)5 = 3/B. L R. 109. 

5. Accused was charged under Ss. 302—201. He agreed with jui-i on murder charge 
but disagreed w-iih .assessors on a charge under b. 201 and convicted the accused. 
Held, hts action was right. 1435 11 Ibo. 

6. Verdict after discharge of jury is not competent. 1934 P. C. 227. 

C. Reasons for — . 

1. If the verdict IS unanimous, the judge cannot ask the reasons of the verdict. 43 

M. 744, 9 C. 53,6 Bom. L. R. 55. 8t> 1. C. 712. 5S 1. C. 829, 15 C. W. N. 193, 

7 P. 55 = 109 I. C. 114=1928 P. 203 

2. Where in the opinion of the Judge the unanimous verdict cf Jury is manifestly 
wrong, he ought to a«k the Jnry' to skate their reasons for disbelievinc the prosecu- 
tion evidence and ought to record It for the infonjiation of the High Court. 1929 

N. 84=114 1. C 45S = .^0 Cr. L. J. 310, 192o X. 3(lx = Q5 1. C. 309, 36 C. 629. 41 
C 621, 61 I. C. 379. 
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Jury — {could.) 

9. When n cn^^c is rrferretJ lu under S. 307, Cr. l\ C., the U\^\ docs nol end, until the 
Ifi'gh Court cither convicts or ncqtiiis the acctKcd. 9 A, 420. 

10. It is in the discretion of the Se«'sjon9 Judge to submit the esse to the High CoerL 

IJjs failure to sulimil is not n subject for iutctfcrence hy the High Court onap.einl. 
6 i‘. 817=1928 lM20=10fi 1. C. 673. 192+ C. 47 (1925 C. 795 and 15 M. 

3+3 Dht.) 

11. Jn n reference under S. ^9“ it i« uo{ nufficiertt to show Ih.rt another Jury might have 
formed a dincrenl opinion. What thn prosecution has to sIjow is that no reasonable 
IvKlyof men would have rrturnr.l tlr verdict comphincd of. 192o P. 565“^/ 

I. C. 17«^7 Ct. L.J. 1041, 1930 P. 174*--n9 I. C. 893, 13 M. 343, 1929 
P. 313. 

12. 1 he fact th.at Sessions Judge takes n different view of the evidence from that which 
the Jurj- took is no groumi for reference under S. 307, 1930 V. 203^120 IC. 
290 = 31 Cr. L. J. 54, 1929 C. 737=^124 I. C. 523. 

13. If the Judge tlunhs that accused shouldhare !)cen convicted for lesser offence, be 
can make n reference under S. 307- 1929 N. 114 = 117 1. C. 234=30 Cr. L. J. 793, 
1925 C. 101 = 73 L C. 770. 

Where tho Jury disregard the warning an regards the grave defects in the case, tbs 

reference under S. 307 is competent. 1928 C. 2^S. 

15. If the case against nrciised depends entirely on circumstanti.al evidence and tbe 
Jurors are divided, tlie Judge ought, before making a reference to the High Court, 

to ascertain (heir reasons for their opinion. 55 I. C, 294**21 Cr, L. J. 278, 35 P. 
W. R. 19l5Cr., 18C. W. N. 61a. 

16. On ft reference under S. 3C7, High Court b.as all the powers of an Appellate Coort. 
2+ I. C. 601 = 15 Cr, L. J, 513. 

17. The reference should show the reasons for convicting the nceused in the same 
manner as if the Judge were to write .a judgment. 50 A. 5l0. 

18. Reference under S, 307 should be complete m itself, so that it may not be necessary 
to refer to the order sheet. 66 I. C. 180=25 C. W. N. 633. 

19. A judge of the Judicial Commissioner’s Court of Sind sitting in Sessions has no 
power to differ from the verdict of the Jury and refer the c.ase to the Court m t 
High Court lunsdiction. 1925 S. 34=77 I. C. 604 = 25 Cr. L. J. 428. 

20. If some charges are triable with the aid of .assessors and others with Jury, the Judge 
has no discretion to refer the whole case to High Court. 1932 M. 512. 

21. High Court can disregard and set .aside a verdict of Jury if it is perverse and convict 
the accused. 1935 A. 970. 

27. Retrial after discharge of — . S. 303, Cr. P. C. 

1. If the Jury is discharged in the course of a trial for misconduct the Judge should 
hold a fresh trial before another Jury. 50 C. 872. 

2. An accused who is retried under S. 308 is not “tried again” within 

S. 403, Cr. P. C , but is being tried of the original indictment. 41 C. 107^ 

3. S. 308 provides that making entry to the effect that the accused should not beretri 

amounts to an acquittal. 1929 S. 145=118 I. C. 195=30 Cr. L. J. S77. ^ 

' 4. In an order under S. 308, the Judge ainnot pass remarks implying the guilt o 
accused. 1929 S. 145=118 I. C. 195. 

5. If the else is tried by Jury and retrial is ordered by appellate Court, the 
not be heard without Jury unless justified by esceptional circumstances. 

122=156 I. C. 3=36 Cr. L. J. 978. 

28. Trial by—of offence triable with Assessors. S. 536, Cr. P. C. 

1. The trial by Jury of an offence which is triable with the help of appeal. 

necessarily invalid. The objection should be raised in trial Court and 
1930M. W. N. 776, 33 Boni.423. . 

2. If a case triable by J«f 5 ' is tried with Assessors, the trial is not invalid an 
objection should be raised m the trial Court. 23 M. 632. 
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3. Jury returned a %ertlist of not yuiltv oa a charge unler Ss. 43t, 392 and 397 but 
found the accu'?ed guilty of c.iu^mj hurt v.’ith daidly weapon, an ofTance triable by 
Judge only with Asse-^sors. Held, tn\t conriclion should not be set aside unless 
there was imscarnage of justice. 192S M. 275 *=103 I. C. 214 — 27 Cr. L. J. 351, 
26 M. 243 Dist. 

4. If accused are charged with ofTences, some of avhich are triable by Jury and some 
with \sse'Sors, the Judge should follow the proeeJure in S. 309, Cr. P. C., and 
conrict or acquit the accused on chxrges triable by Assessors and refer the case to 
High Court, if he disagrees r\ith the Jury. 1932 Bom. 61 = 135 I. C. 495, 9 Bom. 

L. R. 1057, 36 M. L. J. 4o2 

5. In a trial bv Jury and Assessors case, if the Judge disagrees with Jury sitting as 
■\«sessors also, the Judge should refer the avhole c.ase to High Court. 62 

M. L. J. 571. 

19. Transfer of cases tnable by Jury to non-jury District. See Transfer (Grounds of.) 
JO. Verdict of — . Sec — 10. 

Amending. S. 304, Cr. P. C. 

1. Where the Jurv commits a mistake in understanding the law thi* rerdict cannot be 
amended by Jury, but the case must be telertcd under S. 307. 2S Bom. 412. 

2. Where the Jury was charged before all iht uiincsses for the defence nere examined 
and the Jurs returned a verdict of guilt>. 'I'hc remauiing witnesses uere examined 
and again the Jur) returned a verdict of girlt>. Held, that both the verdicts are 
illegal. 4 L. 3d2. 

3. The poucr of amending a verdict must l>e exercised before or immediately after it is 
recorded, 6 P. R. 1913. 

4. Where verdict IS not clear or definite. It may be sent back to Jurors for clear one. 

1934 O. 34=-147 I. C. 689. 

5. The Judge is entitled to tell the Jury to consider the matter once again if the 

verdict IS absurd. 57 C. 61. , 

6. After the Jury has left the box and verdict had been recorded, it would 
be improper for Judge to listen to any application to ameud the verdict. 58 
C. 1138. 

B. Binding nature of — . S. 306, Cr. P. C. 

1. The Judge m passing sentence upon the accused should not give weight towhat^ 
ever doubts he personally entertained. Having accepted the verdict, he is bound 
to award punishment. 8 P. 344=1929 P. 313= 117 I. C 173 

2. The disagreement referred to in S. 306 must be sufficient to impel the Judge to take 
action under S. 307. 8 P. 344. 

3. If Once the Judge agrees with it, he cannot afterwards disagree with the verdict and 
refer it to High Court. 4 C. W. N. 683. 

4. Judge thinking verdict of Jury wrong but not e.xpres'iing disagreement, can give 
judgment without referring to High Court '935 13. 105 = 37 B. L. R. 109. 

5. Accused was charged under Ss. 302 — 201 He agreed with Jurv on murder charge 

but disagreed with assessors on a charge under S. 201 and convicted the accused. 
Held, his action was right. 1435 13.165 

6. Verdict after discharge of jury is not competent. 1934 P. C. 227. 

C. Reasons for — . 

1. If the verdict IS unanimous, the Judge cannot ask the reasons of the verdict. 43 

M. 744, 9 C. 53. 6 Bom. L. R. 55. 8o I.C. 712, 5S 1. C. 829, 15 C. W. N. 193, 
7P.55 = 109 I. C. 114=1928 P. 203 

2. Where in the opinion of the Judge the unanimous verdict cf Juiw' is manifestly 
wrong, he ought to a«k the Jnrj’ to state their reasons for disbehevin? the prosecu. 
tion evidence and ought to record It for the mfonuatio.i of the High Court. 1929 

N. 84=114 I. C 458*=* 30 Cr. L. J. 310, 192t» N. 30^ = 95 1. C. 309, 36 C. 629. 41 
C. 621, 64 I. C. 379. 
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/»ry—(coffcW.) 

3. If the Jury says “we give him the benefit of doubt and we can give no other re 
son, it cannot be said that their reasoasare inadequate. 1925 C 525=8fi T r 4 ? 
-26 Cr. L. J. 805-41 C. L. J. 35. 

4. If there is some inconsistency in the verdict, the Judge should consider the reasons 
the Jury. 36 C. 629, 6 P. L. J, 264. 

5. If the case depends entirely on circumstantial evidence and the Jurors arc divide 
in opinion, the Judge ought, if he intends to make a reference to the High Cour 
to ascertain from the Jurors the reasons for their opinion. I P. L. T. 657, 3 P.l 
T.413. 

D. Recommendations in — . 

Recommendations made by jurors m their verdict is not a part of the verdict an 
should not be treated as such. 1934 0.34 — 147 I. C. 689. 

E. Setting aside of — . See Interference m verdict of~. 

2. High Court wii! set aside an unreasonable verdict not justified by the evidence. JJ! 

I. C. 207-1929 O. 280, 52 C. 987. 

2. High Court is not bound to act in accordance with the unanimous verdict of Jury 
although it is not shown to be perverse or clearly and manifestly wrong. 1922 P 
348«67 I. C. 581 = 23 Cr. L. J. 421. 

3. Unless misdirection occasioned failure of justice, the verdict will not be set aside 

1922 C. 106=71 I, C. 367«26 C. W. N. 558. 

4. The mere fact that the question was put to judge by Jury not in open Court huj 
in chambers IS not sufficient to set aside verdict. 77 I. C. 231 — 1923 C. 6+7**2- 
Cr. L. J. 343. 

5. The High Court will not set aside a unanimous verdict of Jury unless patently 

or perverse or may have been induced by an error of the Judge. 20 Bom. 215, 46 A. 
265, 9 C. 53, 15 Bom. 452. 10 Bom. 497, 9 A. 420. 

6. For settins aside a rerdict under S. 537 (d) there roust be reasonable ft<i“nd fw 
apprehending that the misdirection may have afiecled the Jury s verdict. 1926 A* 

429*95 r. C. 3S5«27 Cr. L. j. 785. 

7. If the Judge charges Jurv and takes verdict as regards some of the accused and th!i> 
hears arguments and takes verdict as regard remaining accused, it should be set asi 
36 M. 385. 

JUVENILE OFFENDERS. Sec First Offender Reformatory Schools Act. 

1. Confinement of — in Reformatories. S. 399, Cr. P* C. 

1. Where no Reformatories have been established, but reformatory 

should proceed under the Reformatory Schools Act and not under S. 399, r. 
12H.94. ^ 

2. Introduction of Reformatory School's Act repeals the operation of S. 399, Cr. P. 

12 M. 94. 

3. S. 399 does not apply to Punjab where the Reformatory’ Schools .\et in force. 

P. R. Hl8Cn 

4. Where there is no sentence of impnsonment, an order under S. 399 cannot be pas. 

34 P. R. 1910 Ct. 

5. The period of detention in the Reformatory School should be a definite pen 

Bom. L. R. 306. 


Jurisdiction to try—. S. 29-B, Cr. P. C. L. , ■ , xiagi^ratt 

1. In view of the provisions of S. 29-B, a Magistrate other than a Uia nc (^ 9 *» 29 

has no jurisdiction to try an offence under S. J30, Railways Ac^ ^ ’ 

P. I.. R. 536=110 1. C. 589 = 29 Cr. U J. 733. 43 Bom. 888 Diss. from^. 

2. S. 29‘IS authorizes the Magistrate m charge of the Central Children cannot 

offences other than those punishable with /ieath of transportaPon tor 

try a case under S. 304, I. P, C. 36 C. W. N. 164. nrovi* 

3. It is wjthm the discretion of the 3fagistrate to tr>' a lad of fifteen 
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Juvenile Ofenders — (concJrf.) 

firtn< of the Cfvfc or «encf him to a Magistrate specially empowered. 1931 Bom. 193= 
131 I.C. 476. 

4. OfTence unlrr S. 301. I. P. Cn is not triable by a Magistrate incharge of Central 

Children Cenrt. 1932 C. 437. 

5. Trial of juvenile In ordinary Magistrate IS not illegal. 1534 B. 211=35 Cr. L. J. 

1033, 1931 B. 198.’ 

3. Release of— after admonition. See First olTender. 

4. Sending to jail. 

A first offender of immature age should not lie sent to jail for he t.iI 1 become a hard- 
ened criminal hv as^oci.ating with convicts. 1930 L. 424= 126 I. C. 578 = 31 Cr. 
L. J. 1076. 

K 

KALMA OATH. See Oaths Act. 

1. There is no legal authority to give Kalma oath to witness. 27 P. Iv. 1903 Cr. 

2. Refus-al to take Kalma aith is no ofTcnce. 181 P, L. It. 1914. 

KEY. See False key. See S. 27, 1. P. C. 

1. If the Magistiate hands over key of a house under S. 517, Cr. P. C., to any person. 
It amounts to delivery of possession under S. 517, Cr. P. C. 1931 L. 527 = 132 I. C. 
202=32 Cr. L.J.847. 

2. In a house occupied hy a joint Hindu (.amily, a locked bag containing stolen property 
was found, the key of which w.a8 produced by the ssife of a member who was not in 
the house at th.at time. Held, that husband nas not guilty under S. 411, as it can- 
not be presumed that it is /ler se the possession of the husband. 1922 A. 83 = 67 1. 
C. 338 = 23 Cr. L. J. 386. 

KHATIKS. 

Divorce among Khatiks— low class Hindus— is recognised. 181 P. L. R. 1914. 

KICK. 

1. Death by— . See Culpable Homicide— 17, Murder— 31. 

2. In spleen. See Hurt— -22. Sec Spleen. 

KIDNAPPING. Ss. 361—363, I. P. C. 

1. Abetment. 

1. Abetment IS not possible after the minor IS taken out of the keeping of lawful guar- 
dian. 6, 7, 8 P. R. 1894 Cr., 13 P. K. 190t Cr,. 55 P. L. R. 1916. 

2. Concealing an abducted person is not abetment of kidnapping. 7 P. R. 1894 Cr. 

3. Where a Hindu woman left her husband’s house, taking with her, her minor daugh- 
ter for marrying her to the brother of accused m pursuance of previous arrangement 
between her and tne accused, the accused was guilty of abetment 8 C. 969. 

4. If A removes a minor from the house of B to his own house and then C joins him 
to remove the minor to a greater place of security, C is not guilty of abetment. 27 
C. 1041, 26 A. 197, 18 A. 350. 26 M. 454, 5 P. 536. 

5. A person whose tonga is used for abducting a girl is only accessory after the fact and 
IS not guilty unless a previous conspiracy is proved. 1930 L. 163 = 31 Cr. L. J. 131. 

6. Conveying a kidnapped person from place to place after the offence is complete, is 
not abetment. 13 P. R. 1893 Cr., 6 P. R. 1894 Cr. 

2. Accessory in — . See Accessory. 

3. Age of girl — . See Age. 

1. It is for the prosecution to prove that girl is under 16 years. 133 I. C. 560= 1931 L. 
401=32 P. L. R. 98 = 32 Cr. L. J. 1041. 

2. The belief of the accused that girl is over 16 years is no defence. 30 Cr. L. J. 218 

= 113 I. C. 765=1929 A. 82=19 9 H. L. j. 114, 1929 P. 651. 
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Jury — icotidd,) 

3. If <^p Jury says “we Rive him the bcncfil of doubt and we can Rire no other rea- 
son. it cannot he said that tlieir reasonsare inadenuate. 1925 C. 525=^86 I C 4f3 
=-26Cr.L.J. 805«41 C. L. J. 35. 

4. If there is so.-ne inconsistency in the verdict, the Judge should consider the rcasonsof 
the Jury. 36 C, 629, 6 P. L. J, 264. 

5. If the case depends entirely on drcumstantwl evidence and the Jurors are dirided 
m opinion, the Judge ought, if he intend.s to make a reference to the High Court, 
to ascertain from the Jurors the reasons for their opinion. 1 P. L. T. 657, 3 P. L. 
T. 413. 

D. Recommendations in—. 

Recommendations made by jurors in their verdict is not a part of the verdict and 
should not be treated .as such. 1934 0. 34 — 147 I. C. 689. 

E. Setting aside of—. See Interference in verdict of—, 

1. High Court will set aside an anrc.isonahle verdict not justified by the evidence. II6 
I. C. 207 = 1929 O. 280, 52 C. 987. 

2. High Court IS not bound to act in accord.ince with the unanimous verdict of Jury, 
although it is not shonm to be perverse or clearly and manifestly wrong. 1922 P. 
348=67 I. C. 581 = 23 Cr. L. J. 421. 

3. Unless misdirection occasioned failure of justice, the verdict will not be set aside. 

1922 C. 106=71 I. C. 367=26 C. W. N. 558. 

4. The mere fact that the question was put to Judge by Jury not in open Court but 
in chambers IS not sulhcient to set aside verdict. 77 I. C. 231 = 1923 C. 647=25 
Cr. L. J. 343. 

5. The High Court wiH not set aside a unanimous verdict of Jury unless patently wrong 
or perverse or may have been induced by an error of the Judge. 20 Bom. 215, 46 A. 
265, 9 C. 53, 15 Bom. 452, 10 Bom. 497, 9 A. 420. 

6. For setting aside a verdict under S. 537 (d) there must be reasonable 
apprehending that the misdirection may have affected the Jury s verdict. l“2o 
429=95 I. C. 385 = 27 Cr. L. J. 785. 

7. If the Judge charges Jury and takes verdict as regards some of the accused and then 
hears arguments and takes verdict as regard remaining accused, it should be set a i 
36 M. 385. 

JUVENILE OFFENDERS. See First Offender Reformatory Schools Act. 

1. Confinement of — in Reformatories. S. 399, Cr. P. C. 

1. Where no Reformatories have been established, but reformatory' p°*C. 

should proceed under the Reformatory Schools Act and not under S. 399, 

12 M. 94. ^ 

2. Introduction of Reformatory Schools Act repeals the operation of S. 399, Cr. P- 

12 M. 94. 

3. S- 399 does not apply to Punjab where the Reformatory Schools .‘Vet is in force. 

P. R. igiSCr. 

4. Where there is no sentence of imprisonment, an order under S. 399 cannot be 
34P.R. 1910Cr. 

5. The period of detention in the Reformatory School should be a definite pen 
Bom. L. R. 306. 


2. Jurisdiction to try— . S. 29-B, Cr. P. C. , 

1. In view of the provisions of S. 29-B, a Magistrate other than a 939»29 

has no jurisdiction to try an offence under S. 130, Railways AcL 

P. L. R. 536=110 I. C. 589=29 Cr. L. J. 733. 43 Bom. 888 Diss. from. 

2. S. 29.B aulhoriz.' ■■ Central Children Cooi< 

offences other *3 ■ ■ ■ ■■ • • triwsportalion lor in • 

try a ease under ' ' , , ' “ 1 ' ■ ■ ' t- 

3. It is within the discretion of the Magistrate to try'll l^d of fifteen ui' 
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JvterJIe Oj^fniiers—icondd.) 

finn* of the Cclc or eend him to a Magistrate specially empowered. 1931 Bom. 198 = 
131 I. 0.476. 

•4. OfTcncc unrirr S. 304. I. P. C., IS not tmWe by .a Magistrate incharge of Central 
ChilHrrn Court. 1932 C. 487. 

5. Trial of juvenile hv ordinary Magistrate IS not illegal. 1934 B. 211=35 Cr. L. J. 
1033, 1931 n. 198. 

3. Release of— -after admonition. See First affendcr, 

A. Sending to jail. 

A firct offender of immature age should not l>e sent to j.ail for he imII become a hard- 
ened criminal hv associating with convicts. 1930 L. 424= 126 I. C. 578 = 31 Cr. 
L. J. 1076. 

K 

KALMA OATH. See Oaths Act. 

1. There is no legal authority to give Kalma aith to witness. 27 P. K. 1903 Cr. 

2. Refusal to take Kalma oath is no offence. 181 P. L. R. 1914. 

KEY. See False key. See S. 27, I. P. C. 

1. If the Magistiate hands over key of a house under S. 517, Cr. P. C., to any person, 
it amounts to deliver)' of possession under S. 517, Cr. P. C. 1931 L. 527 =132 1. C. 
202=32 Cr. L.J.847, 

2, In a house occupied by a joint Hindu l.amil)-, a locked bag containing stolen property 
was found, the key of which w.is produced b> the Rife of a member who was not m 
the house at that time. Held, that husband uas not guilt> under S. 411, as it can- 
not be presumed that it is per the possession of the husband. 1922 A. 83 = 67 1. 
C. 338=23 Cr. L. J. 386. 

KHATIKS. 

Divorce among Khatiks— low class Hindus~is recognised. 181 P. L. R. 1914. 

KICK. ‘‘ 

1. Death by— . See Culpable Homicide— 17, Murder“31. 

2. In spleen. Sec Hurt — 22. See Spleen. 

KIDNAPPING. Ss. 361—363. 1. P. C. 

1. Abetment. 

1. Abetment is not possible after the minor is taken out of the keeping of lawful guar- 
dian. 6, 7, 8 P. R. 1894 Cr., 13 P. R. 1904 Cr.. 55 P. L. R. 1916. 

2. Concealing an abducted person is not abetment of kidnapping. 7 P. R. 189+ Cr. 

3. Where a Hindu woman left her husband’s house, taking with her, her minor daugh- 
ter for marr>’ing her to the brother of accused m pursuance of previous arrangement 
between her and the accused, ihe accused was guilty of abetment 8 C. 969. 

4. If A removes a minor from the house of B to his own house and then C joins him 
to remove the minor to a greater place of security, C is not guilty of abetment. 27 
C. 1041, 26 A. 197, 18 A. 350, 26 M. 454, 5 P. 536, 

5. A person whose tonga is used for abducting a girl is only accessory after the fact and 
IS not guilty unless a previous conspiracy IS proved. 1930 L. 163 = 31 Cr. L. J. 131. 

6. Conveying a kidnapped person from place to place after the offence is complete, is 
not abetment. 13 P. R. 1893 Cr., 6 P. R. 1894 Cr. 

2. Accessory in — . See Accessory. 

3. Age of girl — . See Age. 

1. It IS for the prosecution to prove that girl is under 16 years. 133 I. C. 560= 1931 L. 
401=32 P. L. R. 98 = 32 Cr. L. J. 1041. 

2. The belief of the accused that girl is over 16 years is no defence. 30 Cr. L. J. 218 

= 113 I. C. 765=1929 A. 82=19 9 H. L. J. 114, 1929 P. 651. 
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3. Tf n »MrI Itploft- IS nnd ninrr 16 liMlnippffl from hnful t:nfdim«:!;h <-;f the h:.t. 
Innd, nccu^rdi^s not liable iintlrr S. Jfi3. l«ij I>. 417 , * 

4. Applicnbility of S. 363. 

1. S. 363 applies to niarrirj and ttnmirrird female rtilti-afi. i2 P. P. 1879 Cf. 

2. S. 363 does not .apply v.hrn the t:iil nMil-te.l U mt in cl:nri:r of .any one. 27 P. K. 


3. Kicltnppint: of minor vife by InisKind frofii her father’s fnrsie »« no* noasihl- p. W. 
K. 1900 Cr., p. H. 

5. Chnrfje. 

1. The charjre for hitlmppinr: shmil.l |.tf so cl-.ar lint the acen'ed and his counsel m? 
clc.arl.v niulcrstand it. SI I. C. SO" 1923 A. 245. 

2. Where the complaint did not ^ho\v that the pirl was min ir and there was no cTitJeecc 
under S. 363, luit the ?<l.ai*istr.ite framed u clnrre under S. 493. A ronricti^n c.ia- 
not stand. 192S L. S‘»S*' 1 in I, C, ;9j r 2*; Cr. L. J. 762. 

3. Where the accused is c'l.ir.’ed with hid.n.tpphijj or eblirlion it j'- dcfectire. 1927 C. 
644^28 Cr. L. J. 803. 1033 C. I9p^ »4 Cr. L. J. 1107. 

6. Complaint. 

A minor brother is not the pu.trdtan of his sister ant! hence cannot institute a complaint 
of kidnappinft of his '■ivtcr. 1921 L. 316=67 1. C. 831. P229 L- 835. 

7. Consent of guardian. 

, . 1. KemoTinp niinrr T.iih tfie consent and suhs'^uently h> nnrryinff her improperly 

without the consent of yuardMii is not kido.appinjj. 36 .'\I. 453. 

‘ 2. Consent piveu by guardian after the commission of the ofTcnce ts of no avail, nor the 

consent given hv a temporarv guardian in collusion '\itb the accused. 31 A. 445® 
6 A. L. J. 6S2= 10 Cr. 1. J. 295«3 I. C. 480. 

3. Connivance of mother at the seduction of herdaofjhter amounts tocoasent. 18 I. C. 
669=14 Cr. L. J. 109. 

4. Consent of third person in charge of minor for a limited purpose and for a 
time is InsufTicient. 3 L. 213 = 1922 L. 380=68 I. C. 620= 23 Cr. L. J. 5SS. 

5. Father pledged his minor daughter to a creditor, who pawned her fora loan. She 
was recovered by her father through r olice. I leld, that no offence of kidnapping w 
committed. 1929 P, 316=119 I. C. 72=30 Cr. L. J. 980=11 P. L. T. 326. 

6. A consent given under misrepresentation of fact is no consent. 36 M. 453, 

1'. R. 1916 Cr. . 

7. If an elder sister takes a minor girl from the house of the mother to take her to ® 
mill, to help her to c.arry flour, the taking is taken to be with the consent of t 
mother. Any person taking her from the elder sister commits an offence un 
S. 363, 1931 L. 53=130 1. C. 782=32 Cr. L.J.615, 6 P.471. 


8. Consent of minor. 

" 1. The consent of girl docs not exonerate the seducer. The underliing policy 

' is to protect the minor and uphold the authority of parents and guardians over 

minor wards. 1930 A. 19= 120 I. C. 433 = 31 Cr. L. J. 85, 1929 A. 709- 119 
14 = 30 Cr. L. J. 985, 19 I. C. 149, 17 P, R. 1916 Cr. 

2. The consent of a girl to Rakshasa marriage does not exonerate the .accused o 

previous abduction. ,1927 N. 279=103 I. C. 195=23 Cr. L. J 659. ^ 

3. The consent of the girl has a great bearing on the question of 

677 = 96 I. C. 874 = 27 Cr. L. J. 1018, 1926 L. 547 = 95 I. C. 931—' 

L- }• 851. ' 

4. Wher a girl under S, 16, left her husband and meeting the is 

voluntarily stayed with him fora few days without fraud nr . s7 A. 624. 

not guilty of kidnapping cr abductioUt 12 A. I.. J. 265= 23 1, C. 4 , 


9 : 


Continuing offence. 

1. The offence of kidnapping is complete as soon as a girl under 16 is actuall. 


taken 
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o’jt of ths custody of lawful guardian and it does not continue until she returns to 
her guardian. 38 A. 66+, 64 I. C. 842. 5 P 536=1926 P. 493. 27 C. 1041, 26 M. 
454, 2 C. W. N. 81, 26 A. 197, 1930 O. 289, 6 P. 471. 1931 L. 53 = 32 Cr. L. j. 
615, 1 M. 174, 38 A. 664 Confta 57 A. 140. 

2. Whether the taking of a minor girl out of the custody of her lawful guardian is or 
is not complete depends on the circumstances pro^'ed m the case. 55 P. L. R. 
1916=25 P. W. R. 1916 Cr., 5 P. 536=1926 P. 493, 6 P. 471=1923 P. 159=104 

I. C. 436=28 Cr. L. J. 820. 

3. So long as minor can at will take advantage of guardian’s protection the relation 
between the minor and the guardian implied bv the word lawful guardian is not 
dissolved. H Cr. L. ]. 439 = 20 1. C. 599, 1929 S 2-9 (2)=1929 Cr. C. 543. 

4. Where A enticed a girl to come to road and then to a car when B drove her away 
Held, that B is guilty of kidnapping and the olTence was completed bv A driving 
her off. 1928 P. 159=104 I. C. 436 = 6 P.471. 

5. When after inducement offender offers girl to several persons, fresh olTence under 
S. 366•.^, IS not committed at every fresh offer of sale. 51 A SS8= 1929 A. 5S5. 

6. Kidnaping is not a continuing offence. 13 P. R 1893 Cr., 6. 7, 8 P. R. 1894 Cr., 
1 P. R. 1901 Cr, 13 P. R. 1904 Cr . 27 C. 1041. 26 M. 454. 5 P. 536=1926 P. 
493=95 I. C. 392 Lontra 1931 A. 55. 

10, Conviction oF guardian. 

S 361 Explanation cannot be used to mean that as against a civil guardian a de /neio 
guardian can be set up to covict the real civil guardian. 58 C. 897=1931 C 446. 

1 1 . Essentials and Evidence. 

1. A Chamar mmorgirl left thecustody of her husband .ond stopped witli a person 
who sold her to somebody and afterwards m.arrted her. Held, that the nccusci! 
IS neither guilty under S. 363 nor S. 372. 37 A. 624, 2 A. 694, 12 A. L. J. 265. .Sec 
40 A 507. 

2. The belief of the accused that the girl is over 16 ye.irs is no defence. llS I. C. 765 

= 1929 A. 82-30 Cr. L. J. 218=1929 A. L J 1 14. 1929 P. 651. 

3. It IS not nec’ssary for a conviction under S 363 tint accused should know definitely 
as to who IS the gusrdian of a minor girl wandering about whom he uses for his 
own ends. 1924 0. 335 = 81 I. C. 529=27 O. C. 32=25 Cr. L J. 913. 

4. Prosecution need not prox'e that the minor w.ts aetu.iNv taken from the cu?todv of 
the guardian. It is sufficient if she was in a portion to appl\ for Ins proiection. 
1929 S. 249 (Z), 14 A. L J 792. 

5. The onus is on the accused to prove circumstances constituting escepiioti to S. 361, 

I. P. C. 27 P R. 1887 Cr. 

6. S. 363 docs not apply when the girl kidnapped is not in charge of any one. 27 F, 
R. 1901 Cr. 

7. Father marrying gir! to a minor, keeping her with him and subsequently passing her 

to another family is not guilty under S. 363 l61 P. h R. 1914. 

8. Where the accused seduced a minor married girl, w lio w.as then with a prostitute 
and carried her from place to pkice. Held, that the accused was not guilty as the 
girl w.as already with the prostitute 2 C. W. K si. 12 A. I- J 265, 26 A. 1'<7 
5 P. 536=1926 P. 493 = 7 P. L. T. 812=95 I C 392=27 Cr L J. 792 

9. Where a cooly girl living with her mother was induced b> a w Oman to accompany 
her on the understanding that she would find work for her. She was driven in th» 
evening to an empty house where accused cohabited wnh her for two da>s. Held, 
the woman is guiltv under S. 363 and accused under S. 36S, I. P. C. 6 Bom. C. H. 
785=- 1 Cr. L. J. 931. 14 A. L. J. 792,40 A, 507. 

10. U the accused induced .a minor girl to leave her father's house promising to keep her 
and ni -King other promises and she left. Held the accused is guilty under S. 36J. 
•JO 1. C. 599=14 Cr. L. J.439. 

11. Where a girl was betro'fced totbeacccsed, wlm tcck her eff to his house without 

using force and did ret conceal her. Held, he is gudty as he carried her off without 
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2S. There is nothing m the definition of the ofcnce of kidr.ippinp from lawful guardian- 
ship which requires the prosecution to prove that the accused knew that the minor 
had a lawful guardian. 27 P. R. 1887 Cr. 

12. Intention. ' 

1. For kidnapping the intention to prevent the kidnapped girl from returning to her 

guardian is not necessary. 69 I. C. 444=23 Cr. L. J. 716. 

2. Motive or intention has nothing to do with the offence of kidnapping but has great 

hearing on punishment. 31 t\. 448, 161 P. L. R, 1914. 

13. Jurisdiction. 

1. A person kidnapped outside British Indw and conveyed into British territory cannot 

he tried by British Courts. 1 P. R. 1901 Cr . 20 C. W. N. 62=33 1. C. 304, 
7S. L. R. 17. 

2. The offence may be tried in Court withm whose jurisdiction the person kidnapped 
was kidnapped, or was concealed ordetamed. 1883 A. \V. N. 164. 

3. A Magistrate should not give himself jurisdiction by trying cases under S. 363 which 
really fell under S. 366. (1901) 1 U. D. R. 328, 

14. Lawful guardian. 

A. General. 

1. Lawful guardian includes a de facto guardian whose guardianship ms not against 
the wishes of the husband of the minor. 10 I. C. 281 = 1 2 Cr. L. J. 239. 

2. A master is not lawful guardian of his minor servant. "Lawfully entrusted” means 
handing over a minor to the care and custody of a person. 49 I. C. 481 = 1919 P. 
33 = 20 Cr, L. J, 161*4 P. L. J. 74. 

3. The control of the guardian is not put an end to by the fact that the minor has 
temporarily left the guardian's house. 16 I. C. 768, 1929 S. 249 (2). 

4. Where a girl lived with her maternal uncle for over a year and her paternal uncles 
claiming interest in properties in her name forcibly carried her away and married 
her. Held, that they were rightly convicted. 25 I. C. 840. 

5. Where accused accompanied by the mother of the abducted girl kidnapped her from 
the guardianship of her maternaJ uncle, no offence is committed because the guar- 
dianship of the mother revived. 27 I. C. 909 

6. Lawful guardian does not include a person gmng pocsession of the girl by offence 
under S. 361. 7 P. R. 1911 Cr. 

7. .A minor brother cannot be the guardian of his sisier. 67 1. C. 831 = 1921 L 316 = 

3 L. L. J. 588, Coiifra 1929 L. 835=1929 Cr. C. 835. 

8. The test of lawful guardianship is that minor should be in a position to apply to 
guardian for protection, 1929 S. 249 (2). 

9. A person m charre of minor girl fora limited purpose and for a limited time is 
not a lawful guardian. 3 L. 213. 

10. Where minor left the guardian with the intention of not returning to his keeping, the 
offence of kidnapping is not committed if she goes to any jierson. 87 1 C 513 = 
1926 C. 467 = 30 C. W. N, 215 = 26 Cr. L, J. 977. 

11. Lawful guardian includes any other person with whom minor resides with the ex- 
press or implied consent of the guardian. 7 P. R. 1911, 25 I. C. 840, 27 P R 1915 
Cr., 24 M. 2S4, 49 I. C. 481 = 20 Cr. L. J. 161=1919 P. 33. 

12. Lawful guardian means a person lawfully entrusted with the care or custody of 
minor. 24 M. 284, 3 L. 213. 

13. Lawful guardian does not include a chance protector. 7P. R. ISSOCr. 

14. Lawful guardian may be different from legal guardian. 60 P. R. 1905 Cr. 

15. .A husband is the lawful guardian of his minor wife and his taking his wife 

from the house of her father is net kidnapping. P. W. R 1906 Cr P 14 
17C.29S. •' ’ 
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16. A dissatisfied minor girl left her husband’s house for her maternal uncle’s. Ac 
cused deceitfully took her away to Aligarh and tried to pas^ her off as jat. Held, 
he is guilty as she did not cease to be under the guardianship of her bus- 
band. 36 I, C 580=1'/ Cr, U J. 532=14 A. L. J. 792, £5 P. L. H. 1916=34 1. 
C. 652=17 Cr. L J. 23:. 

17. Where a girl was ordered by father to take fodder for bullocks and on her way shs 
■nas persuaded by accused to accompany him, it was taking out of the keeping of 
lawful guardian. 40 A. 507. 

18. Guardiin though not a <fe:-y»frc guardian is still a guardian if his custody 

IS not illegal. 8 C. 971, 42 A. H6. 

19. A school mistress is not a lawful guardian to give the girl in marriage. 24 M. 284, 
31 A. 448. 

20. The husband of a minor girl sold her to B. Accused kidnapped the girl from the 
custody of B, Held, B was lawful guardian under S. 361, although the act of tb* 
husband was immoral and reprehensible. 7 P. R. 1911 Cr., 8 C. 971, 2 N. W. 
P. H. C. R. 2'6. 

21. An orphan girl accompanied a Brahamin woman. She was taken by accused 
without the Consent of that woman. Held, there was no lawful guardianship. 2 
N. W. P. H. C. R. 286. 

B. Under Hindu Law. 

1. Father is the natur.tl guardian and jf mother removes a girl from her fathers house 
for giving her in marriage, she is guilty, 8 C. 969, 8 P. R. 1878 Cr, 

2. After father, the mother is the natural guardian of her children. 7 \V. R. 74. 

3. Although paternal uncles are preferential guardians to maternal uncles but if they 
claim adverse interest, they are not entitled to the minor s person. 25 I, C. 840. 

4. hlother is the natural guardian of an illegitimate child. 8 C. 971. 

5. Husband is the lawful guardian of the girl after marriage and the father 

girl from her husband without b« consent is guilty under S. 363. 17 C. 298, 1 r. 
W. R. 1914 Cr. 

6. In case of widows, the husband’s relations are prefer.able guardmns, 27 P. R* 15^^ 
Cr. = 31 I. C. 380= 16 Cr L. J. 780=43 P. W. R. 191S (Cr.), 16 C. 584. 

7. Though a person happens to be the nearest male relative of a Hindu minor girl, be 
cannot take her auay without the consent of the person in whose custody she was. 
54 I. C. 402*21 Cr. L. J. 50=I8A. L.J. 64. 

8. The father and mother have absolute right to the custody of a minor and the nearest 
male relation cannot lodnap the minor from a dc facto guardian. 42 A. 146. 

9- In default of father and mother, guardianship of minors devolve on the eldest brother, 
who should not be minor himself. 67 I. C. 831 =1921 L. 316. 

10. An adoptive father has the right to custody of adopted son even as against the 

natural father. 3 B. 1. ^ 

11. Where the mother in good faith believed that she was entitled to the 

her mtinr children a conviction for kidnapping from lawful guardianship is i 
(1886) 1 Weir 208. 

12. A husband is no doubt the guardian of his mmor wife but he must 

cannot use force to obtain her. ffe cannot he given possession of ‘ . .035 

under 14, as fTiarna'’e cannot be celebrated under Child Marriage Restramt A 
A. 916=1935 Cr. C. 1133. 

C Under Mobammadan Law. — ^ 

1. The n.otlier hemp the hwful guardian, if a father takes away a child 

d.'iu.^lster under age of puberty (or under 7 if Shiah) of J)” 71 '32 C. 

from the ciistodv of the mother, be is guilty. 11 C. 649, 8 A. 52-i - * ' 

444. 5 r.^m. L. R. 55;. - ^ 

2. is n >'ural guirdiati of h'T illegitimate children. 8 C. 971 and of a * 
djughJ-r inj-r 15iears. 32 C. 444, 60 P. R- 1905 Cr., 37 M. 567. 
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3. In the r»h«cncc of mother, mother's mother i'i the lawful puardian of a girl who has 
not attained puhert\ and not the husband. 73 I. C. 936 = 27 C. \V. N. 531 = 1923 
C. 672 = 24 Cr. L. J. 712. 

4. According to Mohammadan Law the occurrence of puberty determines the minority 
and mother’s right to custodv, but, for S. 363 regard must be had to the definition 
of minority in S. 3, Indian Majority Act. 37 M. 367. 

5. Mother from whose custo<Iy minor girl was renioTcd, was proved to have married in 
a stranger famih, the guardianship terminated and there was no ofTence under 
S. 363. 1. P. C.'J930 C. 665=31 C. L. J. 476=128 1. C. ISl. 

6. According to Sunni School, the guardianship of mother of married or unmarried 
daughters continues up to pubert\, tis , 15th year. But fot the purpose of S. 363, 
it continues up to 16 years. 60 F. 11. 1905 Cr. 

7. HusKand IS not the guardian of his minor wife till she .attains puberty and is fit to 
receive the embraces of her husband. 5 N. \V. P. H. C. H. 196, 5 B. L. R. 557, 
13 B. L. R. IfcO, 11 C. 649. 

D. Under other laws. (Christians). 

1. Where the Court awarded custody of a child of the un-on to the husband, who had 
obtained a decree ffisi for divorce and the wife removed the child. Held, that her 
conviciton for kidnapping was illegal, as the decree »ij»i against her had not been 
made absolute. 41 C. 714. 

2. During the period of nurture or m case of lUegiliniate child, the mother of the infant 
IS the proper person to keep custody, o C 971. 

15. Minor. Sec Age. 

1. .\ccording to Mobammadan Law, puberty determines the minority of a girl. For 
S 363 regard must be bad to the deboitioo of tbe Minont% in S. 3 of Majority Act. 
37 M. 567. 

2. If the girl was under 16 years of age, the honest belief on the part of tbe accused 
that she was over 16 is of no avail, as he acted .at his peril. 113 1. C. 765=1929 A. 
82=30 Cr. L. J. 218, 1925 P. 651, 13 P. R. 1916 Cr. 

3. .\ccused’s belief as to the age of tbe minor is immaterial 1929 P. 651. 

4. “Minor" includes married females. 12 P. R. 1379 Cr. 

16. Of a child to take property from the person S. 369, 1. p. C. See Abduction — 16. 

1. If kidnapping 13 with the intention of stealing ornaments from the person of the 
child, the ntfence falls coder S. 369. The consent of the child is immaterial. /1667) 

8 W R (Cr.) 35. 

2. This being a serious offence, the Magistrate should always commit the case to the 

Court of Sessions (1866) 6 W. R. (Cr ) 2. 

17. Procedure. 

1. An appellate Court cannot alter a charge under S. 376 into one under S. 366. 8 
Bom. L. R 120. 

2. .•\ccused cannot be convicted both under Ss 366 and 363 7 W. R. 56. 

3 If a Magistrate finds that a girl is over 16 years and was enticed away, he should 
find out if some other cognate offence is committed and should not throw ont the 
ca'^e because girl is not minor. 1924 L. 718 = *^5 I. C. 36. 

4. After acquittal under S. 498, opposite finding on the same evidence under S. 353 is 
illegal. 56 P. L. R. 1911 

5 A joint trial cf A under S. 366 and of B under S 368 is bad, 1933 C. 563, 1929 L. 
496 Distingiitshing 1928 L. 751 Contra 1932 L, 203, 1932 O. 28. 

18. Sentence. 

Maximum punishment should be awarded in cases of aggravated nature. (IS67)8 
\V. R. 3 Cr. 

19. When offence is complete. See — 9. 

1. Whether the taking of a minor girl out of the custody of her lawful guardian is 
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complete depends on circumstances proved in each case. 55 1* L, U 1016=25? 
W. R. 1916 Cr., 20 I. C. 599. 


2. The ofTence of hidnappinp is? complete as foon as a girl under 16 is .actually taken 

^ out of the custody of a lauful guardian and does not continue till she returns to the 

guardian. 36 I. C. 466-38 A. 664, 64 I. C. 8I2« 192! 0. 226, 24 O. C. 329. 

3. The v-'ord "taking” in S. 361 means physical removal or t.akinc anay. 25 1. C. 63i 

= 15 Cr. L. J. 630. 

20. With intent to forcible marriage or illicit intercoucse. S. 366, I. P. C. So 

Abduction. 

21. With intent to murder. S. 364, I. P. C. See Abduction. 

22. With intent to wrongfully confine. S. 365, I. P. C. See Abduction. 

‘23. Without guardian — waifs. 

1. In the case of waifs and strays there can be no ** keeping " nor taking nor enticing 
away as required by S. 361. 20 Cr. L. J. 161 = 49 I. C. 481. 

2. A girl was living with a Brahmin in a village serai and from there she went to the 
house of a woman who betrothed her to her son. Accused enticed her array. Held, 
he was not guilty, as the woman w.as not her lawful guardian. 2 N. \V. P. H. C. R. 
286. 7 P. R 1880, Cr , 27 P. R. lo87 Cr. 


24. Whether father or mother can kidnap. 

1. A father who did not remove his daughter from the guardianship of any one but 
himself is not guilty. 24 P. W. R. 1914 Cr. = 161 P. L. R. 1914. 

Z A mother can be guilty of kidnapping her child. 56 P. L.R.1911^58 P. W. R- 
1911, 8 C. 969, 8 P. R. 1876. 

3. Father taking away his unhappy daughter from her husband’s home and giving 
bet as wife to another is guilty under S. 366*A. 1930 A. 497 = 125 I. C. 577=31. 

■ ' Cr.L.J.861. 

4. A Christian woman became Hindu. She left the house in which she was living 

during the absence of her husband. He demanded the children on his return, who 
were not handed over to him. Held, she was not guilty under S. 363. 102 1. C. 209 
= 1927 L 495=28 Cr. L. J. 513. 

■killing under OFFICER'S ORDER. See Murder— 46. 

KILL. See Public Nuisance — 21. 

KNIFE DEATH BY—. See Wound— I4-B, Culpable homicide— 18. 

KNOWLEDGE OF ACCUSED, 

About marriage. See Enticing away married woman — 13. 

About the place where stolen property buried. See Receiving stolen property— 12- 


Proof of — 

1. Knowledge of the accused can he inferred from the circumstances of the case. 19 
C. 550=139 I. C. 89=33 Cr. L. J. 657= 1932 Cr. C. 887. 

2. Knowledge, like intention may be proved by declaration, conteniporaneous 
quent, of the party whose knowledge is in question, where such it amoun 
mission against the party. 1929 S. 250= 12l I. C. 81. 


L. 

LACERATED WOUND. See Wound— 16. 

LAHAN. c. - a , 

Laban is not a fermented liquor within the meaning of Excise Act. 
22 P. R. 1900 Cr., 10 P. R. 1901 Cr. 

LAMBARDAR, 

1 . Confession to — . See Confession by inducement. 

2. Evidence of — . See Witness — 108. 

3. Whether person in authority. See Confession by inducement. 


29 P. R* C,T., 
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LANDHOLDER- 

1 . Duty to give information to Police—. S.45, Ct. P. C. 

1. S. 45 itor* nM miVr il incunibrnt on tli** nlhce chauUiHir, etc., to cmimumcAte any 
Tumo.ir nf ih'* oTutrence yrerailint; in llic 'ill.igc. 1921 P.691 “81 I. C. 620“25 
Ct.L. J. 972, icon A, \V. N. 207. 

2. I'rt’rr S 45 il r cT\nrr nf l.mtl and not of a hou<e i< li.il)te. 53 P. 184 = 1929 R. 12 
*=30 n. 1. K. 15;^ - 113 I. C. 510=30 Cr L. j. 172, 12 M.92. 

3. Whrrr tlie afTti«'‘d did not report an .occidcnt.-il death of per^m, riho fell from^a 
tTrt. It ■ft r>\\\ \ mt come within the me.anttii: of ’‘unnaturil" u«i m S. 45. 1922 N. 
87=6'i I. C. lonie* 3 Cr. I, J. 345. 

4. The repirt to Police m«'t ^late f.\ctv 51 C. 4 02 = 1924 C. 476*“81 I. C. 220 = 25 
Cr. L. J.732. 

2. Liability of — on whose land lawful assemWy held. S. 154, 1. P. C, 

1. S, 154 i-i a hiRhU penal aeclton and Rteat caution ta required Ivifore atartinj: proceed- 

ings under this section. 39 C. L. J. 236=1924 C. 1018“82 1. C. 266 = 25 Cr. 
L J. 125S. 

2. Pers-ons j-untlv connected iiilh the Imd. c^j.. co-widoft«, would lie both hahle. 

30 C. 834. 

3. A non resident p.artner T co-sharer, who had taken no acliTc part m the management 
of tlie estate, is not li.ahle. 7 C. L. b. 289. 8 C. W. K. 90S. 

4. The liahditv of the hndhoMer does not depend upon his knowledge of the not or the 
acts and intentions of his agent. 1924 C. 1018 = 62 I. C. 266= 25 Cr. L. J. 125S. 

5. A person is not guiltv under S. 154, unless there is finding that the riot was preme- 
ditated. 12 W. R, 75. 

6. Non.residentnl landholders are responsible (or any dereliction ol duty on the r^rt of 
their agents .and independenth of any knonledce on their p.art of the acts and inten- 
tions of iheir agents. 28 C. 504. 12 A. 550.4 C. W. N. 691, 3 \V. R. 54, 1 A. L. J. 
n. 145. 39 C 834. 

7. Where ihe agent instead of suporessing the not, .accompanied the rioters and stood 
bv iliem when no* was committed and then absconded, his master was guiltj, al- 
though ne had no knowledge of the not. 2S C. 504, 39 C. 854. 

8. Accused was convicted under S. 154 because .a riot w.as committed upon his thresh- 
ing floor, thoiigli the registered owner of it was his brother and the not did not 
relate to the threshing floor at all. 38 1. C 10C7 

9. Tnere should be independent proof in the case. The records m the noting case is 

wholh inadmissible to convict theaccused under S. 154. 7 C. W. N. 245, 7 C. W. 

N. 301. 

10. If there is no evidence that accu'Cil had the means or influence to slop or disperse 
an unlawful assembly, Court cannot convict lnni on mere conjecture. 4 C. W. N. 
691, 10 C 338. 

11. For essentials of S. 154, I. P, C. See 8 O. C 418=3 Cr. L. J. 27. 

3. Liability of agent or — for whose benefit riot is committed. Ss. 155-156, 1. P. C 

1. S. 156 confers on the Magistracy power of startling magnitude and it is incumbent 

upon them to act not upon inference or suspicions or surmises but upon proof. 10 
C. 338. 

2. That a riot was committed must be prated independently in the case The record 
of the not case is inadmissible in evidence 15 W, R. 76 Cr. 17, C. W. N. 1247. 

3. It must be proved that accused claimed some interest in the land or subject of 
dispute. 17 C. W. N. 1247. 

4. The fact that not -was sudden and unpremeditated and there was no reason to infer 
that accused could have anticipated or thought it likely to happen, is suflicient for 
his exoneration, though it may have been to his interest or benefit. 3 W. U. 54. 

5« An absentee co-sharer in a Zimindari, who does not take active part in the manage- 
ment, is not liable after a resident co-sharer hiid been convicted 8 C. \V. N. 90S. 
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"• complete depends on circum«;tances prorcd In eacli case. 55 P. L. U. 1916=25 P 
W. I?. 1916 Cr., 20 I. C. 599. 

2. The ofience of Ivulnapping is complete a*s foon as A cirJ under \f, actually taken 

^ out of the custody of a lauful pitardtan and does not continue till she returns to the 

guardian. 36 I. C. 466=38 A. 664, 64 I. C. 812=1921 0. 226, 24 0. C. 329. 

3. The word "taking ’ in S. 361 means physical remoral or t.aking away. 25 I. C. 638 

' =15 Cr. L. J. 630. 

20. With intent to forcible marriage or illicit intcrcoucse. S. 366, 1. P. C. 

Abduction. 

21. With intent to murder. S. 364, I. P. C. See Abduction. 

22. With intent to wrongfully confine. S. 365, I. P. C. See Abduction. 

23 . Without guardian — waifs. 

1. In the case of waifs and strays there can be no " keeping " nor taking nor enticing 
away as required by S. 361. 20 Cr. L. J. 16I =49 I. C. 481. 

2. A girl was living with a Brahmin in a village serai and from there she went to the 
house of a woman who betrothed her to her son. Accused enticed her anay. Heltli 
he was not guilty, as the woman was not her lawful gu.ardian. 2 N. W. P. H. C. R- 
286, 7 P. R 1880, Cr , 27 P. R. lo87 Cr. 

24. Whether father or mother can kidnap. 

1. A father who did not remove his d.aughter from the guardianship of any one but 
himself is not guilty. 2+ P. W. R. 1914 Cr. = 161 P. L. R. 1914. 

2. A mother can be guilty of kidnapping her child. 55 P. L.R,19Il*=58 P. W. R- 
1911, 8 C 969, 8 P, R. 1876. 

3. Father taking away his unhappy daughter from her husband's home and giving 
her as wife to another is guilty under S. 366*A. 1930 A. 497 = 125 I. C. S??*®!!* 

’ ' Cr.L.J.861. 

4. A Christian woman became Hindu. She left the house m which she was Iitid? 

during the absence of her husband. He demanded the children on his return, wd 
were not handed over to him. Held, she was not guilty under S. 363. 1021. C. 2J 
= 1927 L 495*28 Cr. L. J. 513. 

KILLING UNDER OFFICER'S ORDER. See Murdei — 46. 

KILL. Sec Public Nuisance — 21. 

' KNIFE DEATH BY — . Sea Wound — 14-B, Culpable homicide — 18. 

KNOWLEDGE OF ACCUSED. 

About marriage. See Enticing away married woman — 13. 

About the place where stolen properly buried. Sec Receiving stolen property^l^- 
■ Proof of — 

1. Knowledge of the accused can be inferred from the circumstances of the case. 

C. >50=139 I. C. 89=33 Cr. L.J. 657=1932 Cr. C. 887. 

' 2. Knowledge, like intention may be proved by declaration, contemporaneous 

quent, of the parly whose knowledge is in question, where such it amounts 
mission against the party. 1929 S. 250=121 I. C. 81. 

L. 

LACERATED WOUND. See Wound— 16. 

Lahan is not a fermented liquor within the meaning of Excise Act. 29 P. R- 1^^^ 

22 P. R. 1900 Cr., 10 P. R. 1901 Cr. 

- LAMBARDAR, 

1. Confession to — . See Confession by inducement. 

2. Evidence of — . See Witness — 108. 

. 3. Whether person in authority. See Confession by inducement. 




Landlord 

LANDLORD. 

1. Forcible entry by — . See Forcible cntry—1. 

2. Trespass by—. See Criminal Trc‘sp.'i‘;s— 11. 

3. Wrongful restraint by—. See Wrongful restraint— 3. 

LAND MARK. (Mtenng). S. 434, I. P. C. See Mischief-Z 

LAND OWNER. See I^andholder, Landlord. 

LATRINE IN A PRIVATE PLACE. See Public Nuisance— 32. 

LAWFUL GUARDIAN. See Kidnapping — 14, 

LAW REPORT. Judicial notice — 6, 

LEADING QUESTIONS. Ss. HO — 143, Evidence Act. 

1. Leading questions be n.'iked if they are not objected to bv llie other p.art}'. 5fi M. 7 
==133 M. 137 = 144 I. C. 629. 

2. The objection to leading questions is not that they are ahsohitely illegal, hnl only 
that they are unfair. 7 A. 385 — 397. 

3. Even if the question is objecteJ to, the Court may allow or disallow it and the Court 
of appeal or revision will not interfere in the discretion except in extreme cases. 
42 C. 975. 

4. The proper way to exclude evidence obtained by leading questions is to diwllow the 

question. 15 \V. R. 23 Cr. 

5. If a Judge disallows a question, the Pleader should have the question and order 
disallowing it recorded, as such a refusal is illegal. 36 1. C. 465 = 17 Cr. L. J- 500, 
55 I, C. 593-21 Cr. L. J. 321. 

6. The defence may cross-examine the prosecution witnesses for eliciting facts in 
their favour by asking leading questions. The Court may allow the prosecution to 
cross-examine them with regard to the matters elicited by the defence. 16 Cr. L. 
J.497 = 19 C. W, N. 676. 

7. It IS not open to the prosecution to put a leading question or question of the nature 
of cross-examination to their own witness without declaring him hostile. It 
improper for the Court to allow such a question. The question and answer are Mb 
inadmissible, 1 F. 758=1923 P. 62«7l I. C. 117=24 Cr. L. 69. 

8. Leading quettions may be asked (l) with the permission of the Court, (2) fro™ 
adverse or hostile witness, (3) with regard to introductory or undisputed matter, w 
complicated matter, (5) for identification, contradiction or (6) -when the rnemo y 
of a witness is defective. Evidence Act by U'oorfro^e and Ameer Alt {ij- 
Pages 913 — 915. 

9. Leading questions may be asked with the permission of the Court, not for 
contradictions but for addition to something said by a witness, without getting 
declared hostile.' 1930 C. 139=31 Cr. L, J. 610=50 C. L. J. 467. 

10. If the dying declaration appears to be the result of leading question, it has no 
value. 19JOO. 60 = 31 Cr L. J. 689=124 I. C. 444 = 6 O. W. N. 1056. 

11. A party can put leading questions if not objected to but he cannot cro<^s-examine f’ 

witness without permission of Court, even if no objection is taken. 56 M. /- 

12. Leading questions may be asked in cross-examination, provided firstly, that ^ 
sel is not entitled to go to the length of putting the very words into the mou 
witness which he IS to echo back ; secondly, a question which assumes 
proved which have not been proved. Taylor S. 1431. See JlIo«»rs Lata o 
Page 993. See 42 C. 957. 

leave to APPEAL. See Pnvy Council — 2, 

LEGAL ADVICE. 

1 . Absence of — . See Transfer (Grounds)—! . 

2. If abetment. See Abetment — 6. 

3. Right to—. See Accused — 9, Remand— 1. 


:gal Practitioners Act. 

EGAL PRACTITIONERS ACT (XVIII of 1879). 


An order*of District Judge suspending a practitioner pending the receipt of liis renewed 
certificate is illegal, 54 M. 574 = 1931 M. 688= 133 I. C. 522. 

. 12 . 

1. S. 12 does not apply unless the conviction alone shows that a person is unfit to be a 
Pleader. 32 Cr. L. J. 604= 130 I. C. 826= 1931 N 33. 

2. A Pleader cannot go behind the conviction and say that it was not justified. 130 

I. C. 826=1931 N. 33, 22 A. 49. 

3. Conviction under Salt Act for certain activities in pursnance of Civil Disobedience 
movement renders a Pleader unfit to continue as such. 1931 P. 208, 1933 C. 731. 

4. ‘Criminal offence used in S. 12 means an offence under any enactment. 134 I C 

945=1931 P.359. 

5. A Pleader or Vahil can be dismissed for conviction of an offence involving moral 
turpitude, 131 I. C. 67 = 32 Cr. L J. 625=1931 O 161. 

6. A Pleader sent to Jail for refusing to give security under S 107, Cr P. C , cannot be 
said to have been convicted of a criminal offence 1931 P. 369= 134 I. C. 945 = 32 
Cr. L. J. 1256. See 1934 C 808. 

7. High Court can either act on the report of District Judge or stio motn for dis- 
missal or suspension of a Pleader. 1931 P. 569=32 Cr. L. J 1256. 

8. Disciplinary action is not taken as punishment but on consideration whether a 
Pleader is a proper person to practise or not. 130 f. C. 826=1931 N. 33. 

9. In case of conviction for political offence if the Pleader persists in breaking the 
law, he may be dismissed 38 C \Y. N. 276, 1934 C 242. 

>. 13. 

Abandonment of case and non*attendance 

1. Where a case requires more hearings than anticipated, an Advocate refuses to appear 
unless a further fee is paid to him, he i? guiltv of professional mis-conduct. 30 I C 
995=16 Cr. L J. 707 

2. A Plader cannot abandon his client’s case in the amid 14 Cr L J 739 

3 Wilful neglect of Pleader to appear is professional mis-conduct, although a fee or 
portion of fee remains unpaid 37 M 238 

4. Pleader engaged in murder case if unable to .ittend Court personally should spend 
whole fee received by him in procuring his substitute His absence can be excused 
on the ground of physical inability only. 1928 L 448=29 Cr. • J 362 

5. Boycott of a Court and throwing up a proof without obtaining client’s consent 
amounts to mis-conduct. 2 R 265=1924 R. 320=25 Cr L. J. 135. 

6. Refusing to appear in the Court is not the proper course for Pleaders when ill-treat- 
ed by any Court. 1923 C. 212 = 69 I. C. 209=26 C. W. N, 580 

7. The on»s of proving a special agreement lies on the Pleader 49 C. 732. 

8. Qbserving Hartal through fear of public wrath does not amount to professional mis- 
conduct. 49 C. 732 = 1922 C. 515. 

2. Acting without instructions 

1. A Mukhtar is not guilty of mis-conduct where in the absence of anj instructions 
from the first client he appears for the opposite partv m a subsequent proceedings 
30 I C. 145. 

2. Pleader receiving instructions from a person who IS neither the recognised agent, 
guardian, serv.ant, relative cr authorised to give instructions on behalf of the party 
is guilty of mis-conduct. 17 Cr. L J 229, 36 I C. 442, 37 I. C. 492. 

2.-A Advertising by counsel. 

Cirenlating election manifestoes or sendirp out agents or clerks lo canvass fer \otes for 
Bar Council is breach of prcfessicral etiquette and not misconduct. 1934 A. 1067. 


Legal Practitioners Act — (con/rf.) 

3. Agreement for payment on success. 

Tc agree -with a client for Inain or present over and above ht<s fees in the case of succe'ss 
is disgraceful for an Advocate. It is a grass misconduct. 24 B. L.'R. 69)-!^ 
Cr, L.J. 916*10 1. C 780. 

4. Altering documents. 

1. A Mukhtar added bis name on the Vakalatnama and also altered certain mortis 
without any improper motive, no order under S. 14 can be passed acalnst him 
24 I. C. 718. 

2. Where a solicitor substituted the name of two witnesses in a summons on the ground 
that the persons onginaUy summoned were totally ignorant of the facts of the case. 
Held, that the solicitor was not guilty of the forgery and that his name should 

be removed from the list. 16C. W. N, 386*= 15 I. C. 72. 

3. Where a Pleader tampered with Court's record and mis-described in the application 

for eiiecution thn property to be sold he is guilty and is also responsible for the 
act done by his clerk. Il Cr. L. J. 42, A. L. R. 1933 P. 40. 

5. Appearing for opposite side. 

1. It IS improper on the part of legal practitioner who acted for one party in dispute 
to act for other party in subsequent litigation between them relating to or arising 
out of that dispute. 42 1. C. 236, 1934 P. 352. 

2. If the other Side wants to engage for subsequent htigation, the Pleader should 
least m the first place inform his first client. I. C. 996. 

3. For Mukhtar changing side on retrial of a case. See 2 P. R. 1504 Cr. 

4. A Pleader cannot act for the opposite party in the latter stage of the same procr^^^' 
ings or a subsequent htigation uniess he has been discharged. 12 Cr. L. J. a7. 

5. Court can refuse audience to a Pleader where he is appearing for the opposite 
in a subsequent civil suit. 3S M. 650. 

6. A Pleader who acts for both the parties m the suit in one stage or another is guii^? 
of professional mis-conduct. 45 I. C. 684«*19 Cr. L. J. 636. 

6. Boycott of Court. 

1. Certain Pleaders collectively agreed upon abstention from Court and made their 

agree to the same It appeared that the obiect was political and to assist the 
movement. Held, they were guilty of unprofessional conduct. 1931 C. 705 * 13Z 
C.900»32Cr. . 980, 

2. Certain Pleaders failed to attend Court on a hartal day. They explained that 
they were hurt by the news of arrest of Mr Gandhi, (6) that there were no cji 
riages available, (c) that if they bad attempted, they would have been molested a 
socially boycotted, {d) that they had no c.ises on that day. Held, that \l " 
proved that they conspired to boycott the Court, so as to paralyse the 

tion of justice and so it w.is not proper to take action under S. 13 (/)• 1931 O. 

134 I. C. 1044 = 33 Cr. L. J. 2. 

7. Charges against and threat in Court 

1. Making charges against judicial officers which the Pleader has no 
stanti.atmg amounts to mis-conduct 51 M. 798*1923 M. W. N. 317, 61 C.. o 

2. Thre.it to a Magistrate by a Pleader is mis-conduct. 1923 £J. 234*72 I. C. 353. 

3. Statements unnecessary made m an open Court which contain impntations 
the f.urness and impartiality of the Court without any foundation amounts i 
fessional mis-conduct. 1922 C. 550*71 I. C. 673 = 24 Cr. L. J. 209. 

4. A letter written by a legal practitioner imputing racial antipathy to u”,coaft 

putmg prejudice constitutes a mis-conduct. A belated apology ^ ‘ 

was t:eld to be insufficient. 67 I. C, 504, 44 I. C. 338* IS Cr. L- J- 322. 

8. Clients’ money. , . 

A Pleader receiving money from the Court on behalf of his clients 

to his own use for a long time is guilty of misconduct. 1930 M.?*/*** 

*32 Cr. L. f. 2*'6. !92s 0.464*111 I.C. 880, 1935 M. ;97. 
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9. Contempt of Court. 

1. If .-i MuVIitar writr'i .1 crnc^lv in«nltinp letter to a Mapistrate in connection with 
copy for which he Inil applied, he is guilty of mis conduct. 42 A. 86. 

2. Where a Muhhtar practising In a Court abuses the accountant of the Court which 
was heard hv a Judge hoHtr.p his Court in an adjoining room, the mis-conduct 
amounltd to a contempt for which warning was deemed sufTicicnt. 44 C. 659. 

3.1 A Pleader addressing a letter to a Commissioner appointed to investigate a case to 
report in his client’s farniir is guilty of piofessional mis-conduct. 18 P. R. 1915 
(CiT.), 29 C. 890, 34 M. 29, 9 P. R 1903 Cr. 

4. A Pleader is guiltv of professional mis conduct if he suggests that he is in a position 
to influence a Judge in his favour by indirect or improper means. 23 I. C. 789 

10. Criminal offences. 

1. A Pleader intentionally concealing his conviction in his application for admission is 

liable to be dismissed. 25 I. C- 339 

2. Disciphnarv proceedings should not be taken against a Pleader who is suspected of a 
criminal offence. 57 I. C. 931, 57 I. C. 460=21 Cr. L. J. 636. 

* 3. Where a legal practitioner found guiltv of a serious offence was removed from the 
rolls seven ^ears ago, he should he re-instated if his conduct had become irreproach- 
able. 12Cr. L. J, 461. 

11. Duty of legal practitioner. 

1. A Pleader by virtue of his position IS an officer of the Court and it is his duty to 
protect all minor officials of the Coon from any temptation to depart from their 
duty. Taking a document from record to Pleader’s house for inspection by his 
client should be strongly deprecated 1929 P 338*= Il5 I. C. 673. 

2. Pleaders should not tamper with witnesses of the other side. 1929 M. W. N. 384. 

3. Statements of clients in an application for transfer should be attested by Pleaders. 
The Pleader IS guilty of professional mis-conduct if the st.itements are all totally 
unfounded and untrue. 1929 P. 151=8 P. 575=116 I. C 762. 

4. A Pleader should not represent parties whose interests are conflicting. 36 B. 606. 

5. A Pleader should not follow the instructions blindly and accuse persons of dishonesty, 
etc. 1934 P 398. 

12. Error of law. 

Error of law is not professional mis-conduct. 35 C 685. 

13. False statement. 

1. Legal practitioner making tw’o contradictory statements one before the Police and 
the other as witness m the Court is guilty of gross mis-conduct. 1929 L. 803 = 121 
I. C. 297 = 31 Cr. L. J. 242 = 31 P. L. R. 224. 

2. Bail was refused by the District Judge and the Pleader applying again for bail to 
District Magistrate, did not inform him of previous application to District Judge, 
the Pleader is guilty of mis-conduct. 1923 L. 211=23 Cr. L. J. 714. 

3. Telling a he in order to deceive a Court is professional mis-conduct. 1923 M. 485. 

4. If an application for transfer is made in good faith, the mere fact that it turns ont 
subsequently that there are no sufficient grounds for transfer cannot lead to an in- 
ference that there was mis-conduct on the part of practitioner. 1928 A. 396=110 
I. C. 686=29 Cr. L. J. 750 = 26 A. L. J. 1250. 

5. A Vakil sending a notice containing facts false to his knowledge is guilty r' f mis- 
conduct. 11 Cr. L. J 165. 

6. Where a Pleader was asked to turn out a tout by the Bar Council and he gave a 
false statement that he had dispensed with his services, is guilty of mis-conduct. 49 
P. W. R. 1914 Cr.= 214 P. L. R. 1915 

7. Where a Mukhtar attested a will after testator’s death and showed his repentence, 

he was not removed from the list. 13 Cr. L. J. 61 = 14 Cr. L. J. 606. 
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8. A IMeadcr in dcfcntlinc liuiiscU against cli.irges nf professional mis conduct made 
certain false statements. Ifeld, he is gtiilty of misconduct. 36 11.605. 

9. Legal practitioner is guilty of mis conduct if he identifies a per.son not known to him. 
57 I. C. 818, 1930 l\ 455. 1929 V. 339«115 I. C. 673. 

10. A Pleader making an npplic.stion containing a false statement without instructions is 
guilty of .professional mis-conduct. 42 A. 450, 

11. A Pleader informed the Court that his client was unwell, whereas he saw him in 
Court and talked to him. Held, it amounts to mis conduct and he should be removed. 
1934 P. 142 = 35 Cr. L. J. 453. 

24. Fees and non-payments. 

1. K^orhitant fees claimed hy Pleader, do not amount in theniselres to mis-conduct. 

1930 P. C. 144=123 I. C. 184=31 Cr. L. J. 489. 

2. If a client is putting off the settlement and payments of fees, a legal practitioner will 
be welbadvieed if he serves a registered notice upon him that he did not S3ttle and 
par his fee he would repudiate .all his responsibility as a Pleader. 1930 L. 947- 
130 I. C. 62 = 32 Cr. L. J. 303. 37 M. 238. 

3. If the Pleader is not paid his remuneration tlie Ple.ider is not absolved from his 
obligation to the client unless the instructions are expressly repudiated to the know- 
ledge of the client. 1929 R 337=115 I. C h76= 10 P. L. T. 723. 

4. Pleader accepting \'akalatiiiitiui papers but not filing the appeal is guilty of 
mis-conduct. 1928 C. 820=114 I. C. 490. 

5. Taking of mortgage-deed in lieu of fee at e.scrbitant rate is mis-conduct. 1933 P. 571. 

15. Gratification for employment. 

1. A Pleader who himself pa>s a sum of money to a procurer of clients or allows 
himself to^take his clerk’s Mttushiana in whole or in part as a gratification for 
having procured him client is liable under S. 13 (c). 27 P. K. 1910 Cr. = 22 P. 
W. R. 1910 Cr. 

2, To sustain a charge under S. 13 (c), the gratification which is paid to the tout must 
be out of any fee paid or payable to a Pleader, but does not include payment out 
cf Mtitjshiaua. 31 P. W. R. 1509 Cr. 

16. Improper advice. 

1. A Pleader in order to secure his fees placed his client in the hands of unscrupulous 
lender without warning his client of the extortionate nature of the bargain, is gui ty 
of mis-conduct. 11 Bom. L. R. 1150=10 Cr. L. J. 526. 

2, A Pleader w'as suspended on the ground of giving improper advice and getting a 

nominal sale for a low’ value and pleaded a false defence in giving false evidence. 
39 I. C. 289=18 Cr. L. J. 449=40 M. 69. 

17. Intimidation. 

A Pleader intimidating a witness to prevent him from giving evidence is guilty of profes- 
sional mis conduct 46 L C. 819=19 Cr. L. J. 803. 

18. Jurisdiction and procedure. 

1. The enquiry should proceed on formulated charges and evidence should be weighed 
according to ordinary standard. 1930 P. C. 144=123 I. C. 184. 

2. It is the duty of applicant to substantiate his allegations and to submit himself to 
cross-examination. 1930 L. 947=32 Cr. L. J. 303 = 129 I. C. 301. 

3. The evidence on another file cannot be transferred to the enquiry which is be S 
held against a Pleader. 1529 M. \V. N. 384. 

4. District Judge can take action for the mis-conduct of a 3^/eader before a 
Judge, although the final order is to be passed by the High Court. 

192J C. 484 = 1926 M. W. N. 466. . 

5. If the Coart thinks that there has been any breach cf professional 

conduct of the Pleader in the case, it should decide the merits a 147 = 44 

questions for further consideration after the disposal of the suit. 4 
I. C. 28 
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6. The Subordinate Courts should issue a notice to the Pleader after holding a preli- 

minary enquiry and if such notice is issued on a vague report it is liable to ‘be set 

aside by the High Court. 31 P. W. R. 1909 Cr. 

19. Mis-appropriation. 

1. Where a Pleader received certain shares from a lady client with instructions -to 
sell them but appropriated the proceeds without her consent he is guilty of mis-con- 
du;t. 14 B. L. R.499. 

2. Mis appropriation of the client's money entrusted to a Pleader for a specihc purpose 

amounts to professional mis conduct. 30 P. W. R. 1917 Cr.*®42 I. C. 135. 

3. A Vakil acting as agent for the sale of a house and using the sale-proceeds for 
his own use without the consent of the principal is guilty of unprofessional cohduct. 
11 Cr. L. J. 307. 

20. Negligence. 

1. Negligent management of Pleader’s office and permitting his clerks to cheat the 
clients and to inform the clients that a case has been dismissed on merits when in 
fact It was due to Pleadrr’s neglect, is mis-conduct. 35 M. 543. 

2. Recklessly signing a Vftknlattmma for the other side very nearly amounts to mis- 
conduct. 14 Cr. L. J. 44=18 1. C. 268. 

3. A Pleader wilfully neglecting the case of a poor client and attending to the case of 
rich client IS guilty of mis-conducl. 1929 P. 153= 116 1. C. 764. 

21. Non-acceplancc of brief. 

Refusal to take up a case merely with intention of not appearing against professional 
brothers is professional mis-conduct. 51 A. 892** 1930 A. 262. 

22. Politics 

1. The action of a Pleader in advising the public not to attend Court and thereby inter- 
fering with the administration of justice amounts to mis-conduct. 1928 C. 853®* 
114 I. C. 96. 49 C. 845, 1931 N. 33=130 1. C. 826. 

2. Advising non-payment of taxes or boycott all Courts justifies refusal to issue Sanad. 
1524 M. 129 = 75 I. C. 977, 79 I. C. 367=49 C. 845. 

3. Taking of pledge by oiTering resistance and civil disobedience of laws is professional 
mis-conduct. 44 Bom 418. 134 I. C. 945=1931 P. 369=32 Cr. L J. 1256. 

4. Organising seditious meetings is a reasonable cause within S. 13 for suspension or 
dismissal of Pleaders. 11 Cr. L. J. 274. 

5. Taking part in meetings of association declared unlawful by Criminal Law Amend- 
ment Act, amounts to mis-condoct. 12 P. L. T. 725= 1923 P. 185. 

23. Privilege. See Privilege — 2. 

A Pleader cannot be charged for mis-coiduct for refusal to disclose to the Court a 
professional communication made to him by his client. 14 Cr. L. J. 438. 

24. Reasonable cause. 

1. Criticising the administration of justice though such criticism may not be wholly 
justified IS not a reasonable cause within S. 13. 55 I. C. 193 = 21 Cr. L. J. 246. 

2. Pleaders becoming directors of bogus life insurance companies are guilty of unprofes- 

sional conduct. 34 M. 29. 

3. Mere conviction of a Pleader is not sufficient for his dismissal or sospension. II 
Cr. L. J. 615. 

4. Before a Vakil embarks on a commercial transaction he should give notice to and 
obtain the permission of the High Court. 52 I. C. 638=17 A. L. J. 1147. 

25. Renewal of Sanad. 

1. If a prosecution is ordered against a practitioner, the Judge ought not to wait until • 
the result of criminal proceedings are known before renewing the Pleader’s certifi- 
cate. 38 A. 182. 

2. Where a Pleader was sent to prison for default in complying with an order under 
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S. ;07, Cr. 2\ C., nmf the r/r.vffr /.i(rr of.^'t-rr/ rh" tKi{ th* S.imd cl 

Die I’lMdrr iTiny ]‘e rrnrwetl. JOj; Nf.479*-fi’7 Cr. LJ.2J0. 

3. The llich Cotin li,i« penrr t-i ir-iti«l.ile a le.-el pr.irliiionrr n-ho h,i.| he-n (lnmiwt 
for nifp'conthicr nt nn> l»mr. I I'. 6SI lOJi I*. ^01 J. C. 172. 

26. Mtscelinneous. 

J. Where in n rrimln.il Irinl ircnl prArt'nhn''r nppr.xrctl (or thr nccu’ct?. $usst%H with 
out rcnsonable pmufuis Dm the provcution story is n coneocfinn, thcPlM'lfrM 
trinity of mis conduct. 9 P. 3I«I930 !*. 195«I2» 1. C JO'i'* 3l Cr. L. J. 64t. 

Z r/e.-uler rfmftinfir for compj.nin.'int in one c.i«r nn f ncfin^ for n-rtisecf in rfiJTerent ca«f! 
instituted hy the Mine cnmplilrunt is not cuiltv of nny mis-rondnct. ft L. 671 = 
192S L. f.5«29 Cr. L. J. 300 

3. A Pie.nder woricine for both sides i« piiiltv of mls-cmdnct. 192J C. 106 = 721. C. 
22«24 Cr. L.J. 294. 

4. For fntirlulcnt net of his clerk, ft Ple-ider is mt neccssirily guilty of professlocil 
mis-conduct. 1923 C.ftir^lH I. C. I37«30 Cr. L. J. 230. 

5. A legal practitioner who purclmses property henami .ind .ils.-j t.ake^ his fees as 
Pleidcr i3 guilty of ims.cjoluct. Io»5 O. 130"SI I. C. 975"23 Cr. L.J. 1151. 

6. A Pleader rt.nrding surety fo a man arrested under S, 420, I. P. C., and keeping io 
his possession on I’ehatf of the accused properties held I.iter on and to hare b«n 
involved in the oflerce l.s not guilty of professional mis-conduct. 19ZS R. 110=2 
P 491»88I. C. 279*^ 6Cr. L.J. in 

7. A Pleader who proclaimed l»efore ft criminal Conrt wlien he nas tried onderS. 18S, 

I. P, C., th.at he owed no aMegi.a.*>ce to the Priti.sh Court .and had no {.lith in Uritish 
justice renders himself fl.ible to disciplinary action. 1924 C. 329^77 I. C 9S6. 

8. An order of High Court refusing to enrol n person ns legal pr.actitioner comes under 
its disc'iphnary cr adminisiMtii'e powers and no le.ave to appeal to Mis .M.ajest.v esa 
he granted. I P. 390=1922 P. 603 k70 1. C. 17^ 

9. A Pleader who had been engaged by the phintifF. withdrew on behalf of eompbinant 
money which he knew was paj-aWe to the phintj/T.and took an active p.arf a.s arbitra- 

, tor in the matter in which he was person.ally concerned is guilty of mis*conduct. 41 

r. C. 32S-l8Cr.L. J. €08. 

10. A PJe.ader entered into a .scries of money-lending tran.saetions in his own name and 
his minor son, which were all of n usurious nature, he is guilty of mis-conduct, H 
Cr. L. J. 697. 

11. Where in execation of his client’s decree n Pleader made n purchase on behalf of his 
father^ he is guilty of mis-conduct. 13 Cr. L. J. 795 = 17 I. C. 539. 

12. A Pleader obtaining ndjournmeot on false grounds is guilty of mis-condu'^*- 
54 M. 520. 

S. 14. . . 

1. If there are allegations .amounting to abetment of an offence proceedings under o. 
should not be taken, but a criminal prosecution mav be started 5+ C. 721, 19-6 - 

■ 502 = 94 I. C. 893 = 27 Cr. L. J. 701. 1914 C. 272. 

2. Amending a petition alre.ady filed by a Mukht.ar in a Court, without permission, is at 
the mosta foolish act, 1925 C. 223=87 I. C. 843 = 26 Cr. L. J- 1019. 

3. The enquiry under S. 14 should be made by the presiding officer of the Court. 192S 

A. 396= 110 I, C. 686, 1923 P. 185=71 I. C. 703, 72 I. C. 521. 

4. Proceedings under the Act are neither civil proceedings nor criminal. 1926 I- 109 

, ? • - =93 I. C: 700=27 Cr. L.J. 476=27 P. L. R. 225. 

5. The proceedings under S. 14 .-ire quasi criminal proceedings and the Pleader may 

examined on oath 49 C. 732 =1922 C. 515 = 24 Cr. L. J. 33. 

6. An .additional District Magistrate should forward the report through Sessions Judge. 

. 1922 C. 550=71 I. C. 673, 1929 A. 655= 118 1. C. 712. 

7. Where the evidence was not recorded as required by S. J4 upon D}* 

- the inquiry was held it is a substantial defect in procedure. 54 C. /a1. 


■I Praditioucrs Act — (co»i/rf.) 

P. HicH Cnurl <\ lU jurisdiction e\cn rtioogli the reference is not mads by the 

trial Court in n:hn<!e Court tlie occurrence had taken phce, but by the appellate 
Court x\hicb has no poner to refer it. 1922 P. 608=71 I. C. 209. 

9. A stantlinc Counsel of .a client accepting brief against that client in another suit is 
guilty of professional mis-conduct. 19J0 P. C. 60= 1 12 1. C. 4 = 34 C. \V. N. 432. 

0. .\ District Judge has no poa-er to award costs in a m<atter referred by him to the 

High Court under the Act. ib 1. C. 125. 

[1. Under S. 14 the proceedings cannat be instituted onlv by the Deputy Magistrate in 
whose Court the alleged mis.conduct or oPence took place 1920 P. C25. 

36 . 

1. If the enqulr^ is entrusted to .a subcrdinate Court it is the subordinate Court which 
must be satisfied that the person is proved to be tout 1930 A. 641 = 12'< I. C. 387 

2. The Judge and ofTieers mentioned in the sect on cannot delegate the task of recording 
the e\ndence toa Suhnrdmate Officer. 5 L. 443= 1925 L. 225, 59 I. C. 322 

3. W hen out of t)4 members of the Bar Association present only 26 voted m favour and 

14 against tlie resolution, held that there was no legal evidence to declare a person a 
tout 1930 A 752=128 I, C. 603 = 32 Cr..L J. Ii9. 

4. Law does not require that nil members of the Bar Association should be present. 
It is sufficient if the majority of members present pass a resolution 56 C. 800. 

5. A resolution passed b) a Bar Association declaring certain persons to be tout is 
merely evidence to be weighed by the judicul officer. 1928 A. 33i= 118 I. C, 524. 

6. A resolution or report of a sub committee of a Par Association is no evidence of 

general repute under S. 36. 6 P. 567=1927 P. 282= 28 Cr. L. J. 532. 

7. S. 36 does not authorise the District Magistrate to compel the attendance of alleged 
tout m the proceedings or to receive orders m the case. He is not guilty under 
S. 174, I, P. C., if he fails to attend the Court ^ R. 529=1928 R. 296. 

8. A person proceeded against as tout should be given sufficient opportunity to produce 

his evidence. 1930 A 796. 1926 L 227=92 I. C. 749 = 27 Cr. L. J. 333. 

9. An enquin under S. 36 cannot be conducted according to Cr. P. C. 1923 M. 188. 

10. A person should not be dechared tout on the ground that he habitually acted as tout 
without ana legal evidence ll6 I. C 173=49 C. L. J. 118. 

11. High Court can revise an order pa«ssd under S. 36 for the ends ''f justice by virtue 
of Government of India Act. S. 107 1930 L 889, 1930 A. 641, 45 A. 676 

12. A person cannot be declared tout on hearsay evidence which cannot be tested by 
cross-examination. 40 A. 153 = 19 Cr. L. j. 269. 

13. Proof bv general repute or otherwise is neces5ar\ before a person can be declared 
tout. 112 P. L U. 1912. 

14. Evidence trat a b.irrister pays a person commission on any case brought to him 

while he denies the fact, does not prove a person to be tout. 27 P. \V. R. 1909. 

15. A person cannot be declared tout on vague and general evidence, when there is 

testimon\ of respectable persons to the contrary. 26 P. \V. R. 1909 Cr. 

16. An admission by a person that he is a tout understanding its full legal significance is 
not enough to declare a person tout. 28 I. C. 918. 

17. A notice to show cause why a person should not be declared a lout must be given to 
him and evidence should be taken in his presence. 42 I. C. 996. 

18. If a resolution of Bar Association IS based on general repute, the Court may attach 
less weight to it, but it is legally admissible. 1931 A. 711. 

19. If the District Judge disagrees with the repcit of suborfinate Court, the High Court 

will not interfere unless the order is manifestly wrong. 1931 L. 98(2)= 134 I.C. 
98 = 32 Cr. L. J 1 129 = 31 P. L. R. 1003. 

20. 'Fhe proceedings under S. 36 are qmrst criminal ami consent of iwirtirs cannot 
validate aw irregularity, 12 L. 385 = 1931 L. 5“ = 32 Cr. L. J. 672. 
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Legal Piactitioncrs Act — (con/f£.) 

21. If ?ome of the members of Bar Association were not served, the meeting and the 
V.. resolution is invalid. 12 L..385*=1931 L. 57. 

-'•22.'- A 'Pleader -sending a printed circular to other Pleaders inviting them to send him 
cases, ofTering to ' share T\'ith them the fee of cases is pnnieliable under S. 116, 
I • I. p. ,C., as it is abetement of an offence under S, 36, Legal Practitioners Act. 17 
1 : f • .A. ^98. 

If the practitioner had been debarred for 15 years and offers- apology, order should be 
rescinded. 1934 0. 140=35 Cr. L. J. 678. 

LETTER. 

1. Abetment by — . Abetment — 15. 

2. ' Anonymous — . See Anonymous letter, Criminal intimidation“l. 

3. Insult to provoke breach of peace by — . See S. 504, I. P. C. 

4'. 'Insulting modesty of a vroman by—. See S. 509, f. P. C. 

5_- Secreting of — . See Criminal misappropriation — 20. 

6 . -Whether property — . See Moveable property — 2. 

LIMITATION. 

1. For filing appeal.— Sec Appeal— 33. 

2. For filing complaint.— See Cognizance of offence— 11. 

3. For restoration of property under S. 517. See Disposal of property—12. 

4. ) For restoration of absconder’s property — See Absconding— 7. 'i 
LIQUIDATOR. See Breach of trust — ^16. 

LIST OF STOLEN PROPERTY, -^ee Statement to Police — 12. 

LOADED GUN. See Firing gun, unlicensed gun. 

, Death resulting from a struggle to snatch loaded gun is no offence. Ill P. L. R 1^^ 
LOCAL INSPECTION. S. 539-B., Cr. P. C. Sec Disqualification of Judge. 

1. Absence of Memorandum. ‘ 

1 1. Mete omission to record a memorandum of a local Inspection is notan 

vitiating the proceedings. 1928 Bom. 433=H2I. C. 221=29Cr L. J 1005. 1^^ 

, I. C. 226, 53 A. 215, 1925 C. 1246, 1930 A. L. J. 1437. See 1924 C. 1035. 

2. • Failure to make a record of local inspection is an irregularity cured by S. 537. 50 
Bom. 680=1926 Bom. 534=97 I. C. 671, 53 0.46,1923 C. 1246, 52 C. HS 

1924 C. 1035 Not foil. - . 

,3. Absence of memorandum may vitiate atrial if accused is prejudiced. 1^29 N. 
233 = 114 I. C. 609 = 30 Cr. L. J. 335, 53 C, 4o=1925 C. 1246=90 I. C. 3U», 
1931 A. 433. 

4. The hlagistrate should place on the record, the result of his inspection at 
that the parties may have an opportunity to rebut his opinion. 10 L. 138 = 1^ 

•' • L.479=110 I.C. 463=29 Cr.L.J,719, P7C.340. 

5. The omission to make a memorandum is highly irregular. 1921 P. 415 = 611.^- 
794= 22 Cr. L. J. 442=2 P. L. T. 455. 

6. Magistrate must put on record a note of his inspection. 1922 P. 51 = 71 L 
698 = 24 Cr. L‘. J. 234, 37 C. 340. 

7. Magistrate should pot on the record the result of his inspection and ask the parties 
•' if they desire to adduce evidence and bear arguments about the same. 

on record such a note after delivering judgment is irregular, 25 Cr. L. J- 70 

1925 0, 353 = 81 I. C. 193, 

S. ■ Failure to comply a-itb the provisions of S. 539-B. CJ. (2) is an illegality and not 
■mere irregularity. 52 C. 148=1924 C. 1035 = 25 Cr, L J. 1375^82 I. C. 767. 

When the appellate Court has not relied on anything it skw or heard at the time 
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'^ocrtl tti^pcclion—{conid!\ 

of in'pection, the absence of inspection note is only a curable irregularity. 1935 
N. 23 = 1935 Cr. C. 111. 

10. Memo nf inspection should he made immediately*. If it is signed by four out of 
five Magistrates, the trial in vitiated. 1*132 M. 676. 

2. Absence of parlies. 

1. If a Magistrate visits the spot ivilhout giving notice to the parties and makes 
enquiries, he becomes an important witness in the case and incapacitates himself 
to proceed with the trial. 1926 H. 180=4 R 106=97 I. C, 60 = 27 Cr. L. 
J. 1084. 

2. A Magistrate must be accompanied by parties or their Pleaders, so as to avoid 
drawing wrong inferences. 19 M. 263, 2 Weir 727 

3. A Sessions Judge must give not ce to the parties, if he desires to visit the place of 

occurrence and proceed vith the assessors before their opinion is recorded. 1C 
L. R. 143, 9 Bur. L. T. 133, 9 L. B. R. 88. 

4. Court going to the parties’ village and examining witnesses without notice to 
parties acts illegally. 1927 M. 361 = 100 I. C. 123=28 Cr. L. J. 251. 

3. By one of the Bench of Magistrates. 

If the local inspection is made by one Magistrate only m a case tried by Bench of 
Magistrates, the trial is not proper- 1935 N. 77=17 N. L. J. 269. 1932 M. 676 = 
138 I, C, 608 = 33 Cr. L. J. 655 and 1932 N. 95 = 33 Cr. L. J. 559 Poll, he brought 
in as evidence, as they are inadmissible. 1935 N. 69. 

4. Purpose of— 

1. The Magistrate should visit the spot for the purpose of understanding the evidence 
which has already been given. 1923 C. 320 =68 1. C. 38 = 23 Cr. L. J. 502 
37 C, 340. 

2. " ’ uses that for the purpose of obtaining 

i the evidence of witnesses, the trial is 
• . J.491. 1928 P. 567*310 1. C. 112=29 Cr. 

L. J. 656. 

3. Inquiries from spectators are irregular. 10 L. 790 = 1929 L. 120=122 I C 95= 

31 P. L. R. 39. 

4. Accused i\efe charged Under S, 457. The Magistrate in order to test the truth of the 
defence, made each accused point out the spot. No evidence was taken as to what 
took place at the spot and he relied solely on his knowledge. Held, that the 
procedure adopted by the Magistrate IS wrong. 1922 L. 456 = 67 I. C 591 = 23 
Cr. L. J. 431. 

5. Recording of facts. 

Magistrate should make a note of any relevant facts observed by him at the time of 
inspection. 49 A. 475 = 1927 A. 350 = 28 Cr. L. J. 291 = 100 I. C. 371 = 25 
A. L. J. 377. 

6. Revision. 

1. When an order of discharge was challenged on the ground that S. 539-B was not 
complied with, but was in reality obeyed, the High Court declined to interfere. 
1927 N. 397 = 99 I. C. 852 = 28 Cr. L. J. 180, 192+ C. 1035 Dist. 

2. Where notes of inspection were not placed on record, conviction was set aside and 
retrial ordered. 1924 C. 1035 = 82 I. C. 767 = 25 Cr. L. J. 1075. 

7. Statements at the — . 

Statements made at the <^pQt or inspection are inadmissible in evidence unless the 
witnesses are duly examined on oath. 1935 N. 69, 1935 N. 198. 

8. Use of the result of — . 

1. The use of the result of local inspection is allowable only for understanding the 
evidence adduced. It cannot be used for deciding the main issue. 1921 P. 415 = 

61 I. C. 794 = 22 Cr. L. J. 442. 
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f.ncitl f nifi.\'lioit'~-(coitcl({ .) 

i. Li>c,il inspcrtinn rntinot t.ikr |>hcr of rvicl^nor 49 A. 475«I927 A. 3S0. 

3. If llic ji.ilDmcnl ii bnt-il on n non- poini ilK-ororrd nl Ills locnl in<ntclit)n which 
n-as not known to tlip acrij«p«l. rhc conriotioni fnd. 1921 I\ 47|, 37 C. 340. 

Il i«J open to Macistr.ntr In imp thr cvulrnco of bi« own 1. <•., the loc.il in«pcc- 
lion to tc*!! the truth of what the nilnr^<te4 h.ive <lepo«:rd to 1923 M. 694=73 
r. C. 693 “23 Cr. f.. J. 7. 

5. It h tliepal. on loc.nl Inspection, to hike into nccourit the evidence of witnesses not 
recorded on oath. 1927 N. 230“ 10! I. C. 671 “ 2d Cr. L. ). 495, 

6. If n M.TRisirale makes use of knowletlije dertved from Jtv.al inspection without 

the accused nn opportunity to cross et.nnine Of to etplain the points acnlnst him. 

the trial is vitiated. 49 A. 473. 10 L. 13d, 37 C. 340. 

7. A MaKistratc received ntoros at the lime of local inspection and did not place if on 

record. The judgment was based niosilv on loc.il inspection and titaras. HtU. 
that it was not a legal jmigment. 1935 77. 

8. Magistrate is not expected to l».ise hts judgment on inspection note only. At least 
complainant shiuild lie examined. 1934 A. 325 = 35 Cr. L. }. 703. 

9. When — is ground of transfer. 5et» Tr.insfer (grounds of) —53. 

LOCA.L JURISDICTION, s^-c Jurisdiction*" 15. 

LOCAL OR SPECIAL LAW, Ss. 5. 42. 1. P. C. 

1. Definition of—. S. 42, 1. P. C. 

1. A local law is a law aj>pllcahte to a particular part of British India. S. 42, !• H- C- 

2. A local Ian does not necessarily include all rules made under the provisions of » 
local law. 23 P. R. 1894 Cr.. 6 R. 791 =» 1929 K. 75. 

3. Where a local Jaw declares a breach of Che rules made under its authority to be 
punishable, then a breach of such rules constitutes nn ofTence. 6 R. 791*30 Cr. 
L. J. 509« 115 L C. 664“ 1929 U. 75. 

4. Special or local law like Opium Act, Gambling Aci, etc., does not include Englisb 
common Law. 1925 R. 345=92 I. C. 737«3 R. 524. 

2. Sentence under Penal Code. S. 5, K P. C. 

1. No special or loc.il law is repealed, varied, suspended, or affected by the Penal Code. 
Although an offence is expressly made punishable by a local or special law, it will 
be punishable under the Penal Code. 6 M. 249, 8 Bom. L. R. 414. 

2. A Police Constable punished departmentJy under the Police Act is liable to be 

punished under Penal Code. 26 P. R. 1915 Cr. 

3. The only distinction between new .and existing Act is that new offence is punishable 
by the new penalty only. 2 P. 134. 

4. Where the abetment of an offence is punishable by a special law such as Salt Act« 
the Court cannot impose higher punishment, by convicting the accused uno* 

S. 117, I. P. C. 7 0. W. N. 895 = 1930 O, 497=128 I. C. 221 = 32 Cr. L. J. 104. 

5. Ss. 2 and 5, Penal Code, taken together declare that offences defined by specif ^ 
local law’s continue to be punishable as before. 48 C. 388, 1929 L. 217— ll5I. 
428=30 Cr. L. J, 460. 

6. If an act is an oRence under general and special law, it will be punished under the 
special law. 1930 O. 497. See 1931/A. L. J, 986. 

7. If sufficient punishment cannot be given under the Special Act, the accused will be 
punished under the Penal Code. 9 Mys. L. J. 156. 

8. If the offence falls strictly under the Special Act, it would be proper to 
secution under the Special Act and not under Penal Code. 1932 A. 69 
I. C. 571. 

9. A person cannot be convicted both under the Special Act and Penal Code. 1 

B. 231=29 Cr. L J. 981=132 I. C. 101. 
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Local or special Law — (concW.) 

3. Right to prosecute under—. 

1. If there exists a right to prosecute under the Penal Code such right cannot be taken 
away impliedly by the provision of another statute. , 52 M. 79. 

2. Private complaint under Opium Act cannot be allowed. 52 M. 613, 1923 M. 339. 

4 . Rules made under — . See — 1. 

LOCUS PENITENTIAE. Sue Reading over statement— 5. 

LORRY OR MOTOR CAR. See Motor Vehicles Act. 

1. Detention of — Pending trial — . See Detention of Motor Cat — . 

2. Forcible taking of—. See Breach of Trust — 42. 

If a purchaser of lorry on instalment system committed default in payment vendor 
Company has right to recover possession through Court and not by force. 1934 

O. 108 = 35 Cr. L. J. 740, 15 Cr. L. J. 232, 1928 P. 124, 1924 P. 143. 

3. Hire Purchase agreement — . See Breach of Trust — 42. 

4 Rash or negligent driving — . Rash driving. 

LOTTERY. S. 294-A, I. P, C. 

1. Advertisement of — 

1. The proprietor of a Newspaper publishing an advertisement of lottery is guilty 10 
B. 97, 27 Bom. L. R, 363 = 1925 B. 243=26 Cr. L. J. 980=87 I. C. 516. 

2 Publication of an advertisement of Rs. 52,500 lottery by which a ginning factory was 
to be raffled at Rs 5 ticket was held to be an offence under S, 294- A. 50 M 479 = 
1927 M. 66-= 28 Cr. L. J, 4=99 1. C. 36. 

3. A mere publication on a trade hand bill that tickets in a Iotter3 (unauthorised) can 
be had at a particular place is no offence, since it does not constitute a 'proposal to 
pay any sum or any contingency relating to the drawing of any ticket in a lottery 
26 Bom. L. R. 963= 1925 B. 26=83 I. C. 1006, 53 B. 57. 

4. In case of advertisement with regard to lottery m a Newsp.aper both printer and 
publisher are liable. 35 C. 945, 10 B. 97, 87 I. C. 517. 

5. The accused mvited the public to buy bis bonds b^ nd\enisements. No subscriber 
was ever to get his capital back. The whole c.»,->ital was to be expended on poor and 
the interest nas to go by lot to the subscribers every three months. Held he 
guiltv under S. 294. 1932 R. 143 = 10 R. 232=138 1. C 687, 17 P R JOJOc'i 
22 M. 212, 50 M. 696, 48 M. 661 Ref. 

2. Authorized—. 

1. A lotterv authonzed by a foreign Government, British or Native, is an unauthorized 

one under S. 294-A. 10 B. 97. 

2. The authorization by Government must be express and cannot be implied by the 

levy of income tax or the like. 23 I. C. 195. 

3. A lottery on Melbourne Cup Race i« illegal 10 B. 97. 

3. Chit fund — . 

1. A chit fund was promoted by raising a capital of Rs. 500 monlhlj bv 500 subscribers 

There was a drawing by lot and the person drawing the ticket w.-is paid Rs 50 and* 
his connection with the transaction ceased. .\t the close of 50th month each of the 
remaining subscribers was paid Rs. 50 and stake holders divided the profits Held 
this is not a lottery. 48 M. 661, 50 M. 696. 22 M. 21i * ’ 

2. WTiere several persons make monthlv payments and the person whose name is draw n 
m the monthly drawing gets a prize sod IS not reqoired to make any further nay- 
ments and the unsuccessful persons have to continue, It is lotten J934 v 4^ L 
47 M. 923. 19 3 4 M 482. 1934 M. 136 and 1927 M. 553 Dist. 1943 M. 16 Ref lOifi 
M. 225 = 162 1.C.6S. 

3. Promoters of chit fund are liable and not the subscribers. 1Q36 M.2'’5 = 16'’ I r 

68. 48 M. 651 =1925 M. S70 and 50 M. 696= 1927 M. 5«3 overruled. * ' 
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Lottery — (coa/rf.) 

4. Drawing. 

1. Drawing in S 294-A is used in its physical sense. 35 P. R. I9l7 Cr., 1928 B. 550, 

17 P. R. 1910, 41 I. C. 144= 18 Cr. L. J. 76S. 

2. The accused a dealer in cigarettes caused five rupees notes to be placed m some 
packets and any purchaser stood the chance of getting a packet containing five- 
rupee note. He alj.o published a pamphlet setting out these facts. Held, that there 
is no actual drawing, it is not a lotterj*. 53 B. 57=1923 B. 550 = 112 I. C. 777= 
30 Cr. L. J. 9. 

5. Essentials of — . 

1. It is the place for drawing a lottery and not for planning it that is punishable. 17 P- 
R. R. 1910 Cr.= 19l0 P. L R 92=11 Cr. L. J. 382=6 I. C. 620. 

2. The intention is to suppress lotteries unauthorized by Government. 20 B. 97, 

3. Lottery is a game of chance in which prize is dependent upon the drawing or castin? 
of lots. 35 P. R. 1917 Cr., 1 M. H C. R. 448, 22 M. 214. 

4. Goods in S. 294-A applies to immoveable property. 50 M. 479. 

5. S. 294-A only punishes the keeping of an office for holding a lottery and publication 
of proposals for drawing a lottery. 1926 M. 168 = 92 I. C. 968. 

6. Prize On the correct prediction of the price of opium on a certain day is a lottery. 
35 P. R. 1917 Cr. 

7. Keeping a small office for doing a preliminary' business and correspondence and not 
intended for the drawing purposes Is not punishable. 17 P. R. 1910 Cr. 

8. It is not necessary that office or place should be used exclusively for drawing a 
lottery, 0 g., a social club. All the members are liable. 23 I. C. 195. 

9. It is not necessary that lottery must actually be drawn in the office or place. 59 
I. C. 272. 

10. Where a scheme has for its obiect the carrying on of a legitimate business, ^ 
that It provides for the distribution of its profits, in certain events by lot will not 
vitiate the scheme and make it a lottery. 48 kl. 661, 49 M. L. J. 791. 

11. An agreement whereby a number of persons subscribe, each a certain sum, by 
pedadfCil instafments and each m his turn to fake fhe whole sabscripdoa by lot 
not lottery. 22 ^I. 212. 

12. Intention of the accused is immaterial. 1932 K. 143. 

13. Officers of an association can be liable under S. 294-A. 1932 L. 581. 

14. A District hlagistrate acting under S. 155 (2) can order investigation into a case 

under S. 294-A. 1932 L. 551 = 138 I. C. 751. 

15. A scheme that a bond-holder of Rs. 10 would get Rs. 10-8 after 20 years and oul of 
the interest he will get prize according to the number of the first deceased bon 
holder and 10 added to his number, was held to be lottery. 1934 L. 

R. 1910, 1932 R. 143, 56 M. 26=1933 M, 16, 35 P. R. 1917, 53 B. 57, 50 M. 690 
and I hi. H. C. R, 448 Diss. from, 

16. Purchaser of sweets getting also ticket entitling him to try his luck m lottery, th® 

transaction is lottery within the meaning of S. 294*A. 1534 S. 69 — 35 Cr. L. 1- 

1249, 1932 R. 143 Ref. (1906) 1 K. B. 448 and (1883) 11 Q. B. D. 207 Rel. on. 

17. Where every person purchased ticket at the door and thus contributed to the commoa 
fund out of which prizes were given and every purchaser had an ® 90 ^ 1 ^banc« 
winning /our hundred times as much as he put ia, it was held to be lottery. 
1934 S. 149. 

18. Lottery is .an arrangement for the distribution of prizes by chance among purchase? 
tickets. 1933 M. l6=56 M. 26, J932 R. 143=33 Cr. L. J. 696, 17 P. R- 191° 

Oxford Dictionary. 

19. Even if number of subscribers is known, it is lottery. 1936 M.‘225. _ 

20. For keeping of place for lottery, exclusive dedication is not necessary. 1936 M- 225 
= 162 I. C, 68. 



Loltery—{contd.) 

6 . Foreign Lottery. 

Any lottery not authorized by Government includes foreign lottery. 10 B. 97, 1925 
B. 243. 

7. Procedure. 

District Magistrate can order an investigation into a case under S. 294-A, I. P. C., even 
though such offence cannot be tried tvithout the complaint of Local Government or 
some one authorized bj Government. 1932 L. 581. 

8 . Publication of Proposal 

1. Deliverv of ticket books of a lottery is suflicient publication. 1930 L. 81, 1926 S. 
213 Dist. 

2. A mere casual or gratuitous delix’ery of a lottery ticket or offer of a single ticket is 
not necessarily publication. 1926 S. 213=95 I- C. 313=27 Cr. L. J. 777. 

3. Publication of terms for prizes on horses winning at Derby races in an offence. 1925 
B. 243 = 87 I. C. 516 = 26 Cr. L. J. 980,92 I. C. 968. 

4. Publication of a proposal of a lottery though authorized by British Government is 
illegal. lOB. 97. 

5. Printer and publisher are responsible for publishing the terms of lottery in their 
periodical. 35 C. 945. 

6. If A sends the advertisement to B, both A and B would be deemed to publish tbe 
advertisement, and both are guilty. 10 B. 97. 

7. Where on the face of a lottery ticket it is stated that the prize if any due to number 
will be paid, it contains a proposal inviting persons to take part in lottery and offer- 
ing such a ticket is a publication. 27 Cr. L. J. 777. 

8. A mere publication on a trade hand bill that lottery ticket can be had at a particular 
place is no offence since it does not constitute a proposal to pay. 26 Bom. L. R. 
968, 53 B. 57. 

9. Publication of proposal for payment for Irish Sweep tickets is an offence under S, 
29+-A. 1933 C. 3 '2= 34 Cr. L. J. 518. 

9. Raffle. 

Publication of an advertisement of Rs. 52,500 lottery by which a ginning factory was to 
be raffled at Rs. 5 ticket was held to be an offence under S. 294-A. 50 M. 4?9= 
1927 M. 66. 

LOVE LETTERS. 


If a girl of less than 14 years was love smitten and wrote love letters, her consent is im- 
material in a case of abduction or kidnapping. 1930 C. 497. 

LOVE POTIONS~DEATH BV. See Death by negligence"”5. 

LOW STATUS OF WITNESS. See Witness— 65. 

LUNACY ACT. 

1. General. 

A Court cannot delegate its function of determm’ng whether the person alleged to be 
lunatic IS of unsound mind. 43 A. 459 = 62 I. C. 430 = 19 A. L. J 334. 

S. 3. 

The procedure relating to enquiry should be strictly followed irrespective of tbe opinion 
of the relations. 1930 L. 289=122 1. C. 570=31 P. L. R. 98. 

S. 4. 

Order by District Magistrate under Part 11 is executive order and is not subject to 
Revision by High Court. A person aggrieved may apply for an inquisition under 
Part in. 4 L. 1=1924 L. 55=73 I. C 69b = 24 Cr. L. J. 664. 

S. 7. 

If notice is not served on alleged lunatic the procedure is illegal. 35 C. W. N 481 = 
1932 C. 20. 



Luttacy Act-^icoucld.) 

S. 22. 

A Innatic must Ivi pl.-xceii umitr obserr-ition nml the Court should its-U record hU state- 
ment. 96 P, L. R. 1<316«38 1. C. 219. 

S, 37. 

3. H>fih Court jumdjctjone^chKlcsrtwt of the District Court, though the person re- 
sides in latter s jvuisdiction. 4S C. 577=1921 C, 309“ 25 C. W. N. 178. 

2. A tempomry remor.a} of a lunatic to the Muffasil does not oust the jurisdiction of 
the High Court. 57 I. C. 768=32 Cr. L. J. iU. 

S. 40: 

Notice must be issued after an order for inquisition is m.-idc. 54 C. 836= 1927 C. 636= 
103 I. C. 725*31 C. VV. N. 838. 

S. 42. 

S. 42 applies to a case of a lunaiic’s attendance and ejcamm.ition l>sforc a doctor. 126 1. 
C. 507=1930 0. 301 = 7 O. W. N. 483. 

S. 62 

1. Once notice is served on lunatic, subsequent proceedings can proceed without 
lunatic. 96 I. C. 956=1926 S. 223. 

2. Applicant under S. 62 must have a medical certificate of ins.inity. 49 A. 3. 

3. If lunacy is disputed, Court should follow the procedure of S. 62. 96 I. C. 333- 

4. An inquisition under S. 62 ought not to be taken except upon a very careful consi- 
deration of evidence. 51 C. 480=1924 C. 658 = 28 C. W. N. 513. 

5. An affidavit or examination of applicant and a medical certificate are necessary. It 
is better that Judge should personally interview the Juniatic. 42 A- 504. 

6. Temporary residence of lunatic docs not confer jurisdiction on a Court, 134 I. C. 
1135«1931 C. 711. 

S. 65. 

1. An aged man whow ment.xl coadittcn is effected hy a stroke of paralrsis, hut who is 
able to answer questions sensibly c.annot be said to be of unsound mind. 90 I. C- 
878=1926 C. 155 = 30 C. \V. N. 180. 

2. Proceedings can be stopped at any stage at the discretion of the Judge. 33 I. C. 857. 

3. A r^rson found to be lunatic under the Act will be presomed to be lunatic until the 
contrary is shown. 33 I, C. 578=19 M. L T. 243 

S. 67. 

A Judge has no right to delegate hvs function to any person except a person appointed to 
assist or adnse him, who is after all only m the position of a witness. 43 A- 459- 

S. 82. 

When it is brought to the notice of the Court that a person has ceased to be a lunatic, it 
must proceed to enquire about it. 88 I- C. 580= 1925 L. 533= 26 P. I— R. 593. 

S. 83. 

Any interested relation of lunatic can prefer appeal. 54 C. 836= 1927 C. 636. 

LURKING HOUSE TRESPASS. Ss. 453—456, I. P. c. See Cnmmal trespass, House 

trespass — 16. House breaking. 

1. By night. S. 456, I. P. C. 

1. The burden of proving that accused had innocent intention is on him, when he pleads 

that he is found in another’s house at night. 29 .4. 46=4 Cr L. J. 291. 

2. ’A conviction under S. 456 Is good even though the accused is charged under S. 457. 

20 C. W N. 107. 

3. A conviction under S. 456 is not bad for want of specification of Intention 
charge. It is enough if it is shown that intention must have been one « otn 
those specified in S. 441, though it may not be certain which it was. 22 c. iVit 
A. 124, 4 P.459, 22 C. 994. 
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Lurkins House Trespass— ~[concld.) 

4. If the accused is prejudiced by omission to specify the intent in the charge, a retrial 
Tvould be ordered. 2 P. L. T. HO. 

5. A mere non-production of owner or person m actual possession of house does not 
Titiate conviction under S. 456. 1924 A. 764. 

6. nxeciition creditor breaking open the complainant s door before sunrise to distrain bis 
property is not guilty. 2 M. 30. 

7. For cases of entry to commit adultery or sexual intercourse. Sec House tres- 
pass — 14. 

2. Essentials of. — Ss. 443 — 453, I. P. C. 

1. In order to constitute lurking house trespass the ofTender must take sopie active 
means to conceal his presence. 21 P. R. 1916 Cr. 

2. Entry on the roof is not a lurking house trespass. 9 P. R. 1887 Cr,, 20 

A. W. N. 151. 

3. Hiding m a corner of the porch is within the definition of lurking house trespass. 16 
P. R. 1889 Cr. 

3. To commit an offence. S. 454, I. P. C. 

1. Accused was seen leaving the house of one S at noon and was seized on an outcry 

made by a female in tne house. He had on him jenels belonging to that female. 
Held, he was guilty under S* 350 and not under S. 454. 10 P. R. 1886 Cr. 

2. S 454 includes cases of house trespa‘sers and house breakers who have not only 

intended to commit theft, but have actually committed theft. 10 A. 146. 

3. An owner of cattle who rescues the cattle from a cattle pound which is only a sort 
of fencing to prevent ingress and egress by opening its door does not commit an 
offence under S. 380 or S. 454 bui under S. 378, S. 441 or S. 24, Cattle Trespass 
Act. 1927 M. 343 = 100 I. C. 120= 28 Cr. L. J. 248 

M. 

MACHINERY -NEGLIGENT CONDUCT WITH REGARD TO. See Public 
Nuisance — 24. 

MAGISTRATE. 

1. Conferring Powers on— S. 39 (2), Cr. P. C. 

Criminal powers cannot be granted retrospective! j, it takes effect from the date on which 
it IS communicated. 1933 Pesh. 97 (1). 

2. Duties of- — . See Court's duty. 

3. Exercising Powers under S. 30. Ss. 30 — 34, Cr. P. C. 

1. A Magistrate empowered under S. 30 not signing himseli as such, can impose a 
sentence of rigorous imprisonment exceeding two years. 1935 Pesh. 108=157 
I C 211 = 19o5 Cr. C. 832, 17 P W. R. 1908 Cr., 1933 B. 58 = 34 Cr. L. J. 162 
= 141 1. C. 574 and 1934 L. 3bl=15l I. C. 265 = 35 Cr. L. J. 1288, Ref. and 
Explained. 

2. A Magistrate not signing as S. 30 Magistrate, a sentence m excess of powers of First 
Class Magistrate is illegal. J934 L- 361 (l), 17 P. W. R. 1908 and 1933 B. 58 
Appr._ 

4. Jurisdiction of — . See Jurisdiction— 2. 

5. “Specially empowered". S. 39 (l), Cr. P. C. 

1. Government has authority to pass general order authorising all Magistrates to take 
action under certain sections. It is not necessary that he should be “specially 
empowered” by name. 1933 A, 676. 

2. When a notification empowers a class of Magistrates such officials are “generally” 
empouered and not specially empowered. 17 M. L. T. 191. 

MAINTENANCE. S, 488, Cr. P. C, 

1. Adultery. 

1. A single act of adultery' cannot be considered as living In .adultery ahd Will pot 
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iuctify n Mnpi<!tmtc rrftjMnp mnlntm-wc. 192^ Horn, H lr.O=sin^ IT 

'* ■’• ■”■'• "'■ -'■ '•• J- ''«.30 M- 332=17 

M. L. J. 279, 1925 C. 794. 5 N*. U K. |9^9 Cr. L. J 390. 

>^ultco- prior in nppUc.-ilion niJI ni/r to the ridit of m.i/nfemn'-e 19£6 

O. C04«97 I. C. 930*- 27 Cr. U J. JI90-3 O. W. N*. 717. 


Allhouph rt ttom.m Ii.td pirm Inrth to flic Mppiilmnfc chtM it w.ts rircn to Magis* 
trnlc to find that npnit from llnat circiint^tancr fIic r.as not liring in a-icltfry. 
J925 C. 794 «6S I. C. 60So26 Cr. L.J, iI84. 2', A. 32f>, 30 M. 332, 20 4/0. 

Sinple net of .ntlultery on the part of trifr <Iof^ not entitle hu«hnnd to discontince 
niaintcn.nncc nllow.ancc fixed by Court. 1929 N. 238«n5 I. C. 161 =«30Cr. L. J.403. 


An order c.inceJJ/ne’ m.n'nten.ince on the p'rotmd of ndnltcrj* can retrospecurcly 
operate 5o njs to Knr tlic recovery of nrrrars alrc.idy necrued prior to cancell.-i!:oa 
order. 1930 L. 99^117 I. C. 67=^30 Cr. L. J. 719. 


A woman commilteJ ndulttry with ft low ca^te man and w.a< expelled from her Ci<te. 
She cannot claim m.aintenance although at the time of application she w.as not living 
in adultery. 31 M. 135, Ca»i/m 1933 B. 32=3 » Cr. I.. J. 140. 

Mere suspicion hy ths husban 1 that the cbildof the wife w.ax the rc?ult of intimacy 
with another man, Is not the ground for refusing m.aintenance. 1831 A. W. N. 37, 
2 Weir 647. 


8. The mere fact that the Panchaj-at of the brotherhood condemned the wife’s conduct 
is no ground for dismissing application for maintenance 1831 A. W. N. 62^ 1933 
B. 21=34 Cr. r-. J. HO. 

9. Desertion by wife without sufficient cause will only suspend the right of miinfenafice. 
A wife can ftt any time claim to he maintained after she returns. 48 I. C. 978*®12 
S, L. R, 90 = 20 Cr. L.J. 98. 

10. An order under S. 488 can lie cancelled on proof of ndultery subsequent to order find 
not on previous adultery. 5 A. 324, 8 B. If. C. R. 124. 

11. When adultery is Sit up by husband, the M.acistr.ate must make inquiry. 36 P. R. 

' 1902 Cr., 1682 A. W, N. 168. 

12. It Is harsh to penalize a girl of fourteen because of single lapse. 1933 B. 21®'34 
Cr. L. J. HO, 

2. Agreement. Sec — 9. 

I.' Agreement by husband to pay some allowance in cash and something in kind and the 
Magistrate’s order passed on that ngreement is not a proper order. 57 I. C. 276= 21 
Cr. L, J. 612, 6 M. 283. 

Z Agreement between husband and -wife regulating maintenance is not enforceable 
summarily und»r S. 488. 42 P, R. 1838 Cr., 12 P. R. 1893 Cr. 

3. When parties file .a petition of compromise, it means wife abandons all claims for 

arrears due. 37 C. L. J. 180. 

4. Where the compromise contemplates the passing of order mnder S. 488, an order 
in terms of compromise can be passed. 1933 O. 119=34 Cr. L.J. 744,1926L. 
469 and 1930 L 524 Dist. 1931 L. 574 = 32 Cr. L. J. 993 and 1931 M. 185 Kel.on. 


Alteration of allowance. S. 489, Cr. P. C. 

1. Alteration of allowance can be ordered if circumstances of the husb.ind change. 1928 

B. 224 = 111 I. C. 668 = 29 Cr. L. J. 908=30 B. L. R. 617. 

2. If after the maintenance order a deerm of civil Court grantmir resmution is passe^the 

decree does not »p 5 o facto cancel ntiintenance order. 3 R. 150 1925 R. 

I. C. 317 = 27 Cr. L. J. 876, Contra 43 B. 885. 

3. Cancellation of the order granting raaintenance also comes iviftin the 2 

word alteration. 48 M. 503 = 1925 M. 491 = 86 I. C. 220 = 26 Cr. L. J. 782-1925 
M. W. N. 67. 

4. If after the order for maintenance, husband divorces the wife the Maejstpte most 

'refuse to enforce the order. 63 1. C* 329 — 22 Cr. L, J. 633. 5 A. 226, 1 • - . 

21 P. R. 1894 Cr. 


of 
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5. The “chtinge in circumstances" in S. 489 means not merely a temporary or acciden- 
tal change, such as salary but a change in all the circumstances connected with the 
condition of the person. 19 A. 50, 1895 A. W. N, 32. 

6. The growth of the child or birth of another child or the death of a child is a change 

in the circumstances. 14 M. 398, 12 C. 535. 

7. The fact that the children were grown up and are able to maintain themselves 
amounts to a change m the circumstances. 19 Cr. L. J 160. 

8. Where a divorced Mohammadan wife has married again the fact that the second 
husband has undertaken to maintain her child by the first husband does not empower 
the Magistrate to cancel the order of maintenance passed against the first husband 
to maintain his child. 27 A. 11. 

9. The mere fact that the wife might possibly be able to earn something by her own 
labour is not a ground on which husb.and mav apply for reduction m the rate of 
allowance. 1837 A. W. N. 107. 

10. If after the order parties make an acreement modifying its terms such agreement 
would amount to change m the circumstances and the party interested can apply 
under S. 489 and get the order modified. 25 A. 165. 

11. An application for alteration of altiwance IS no graiind for staying the execution of 
order of maintenance already granted. 22 C. 291. 

12. When the application for alteration of allowance has been preferred, the Magistrate 
cannot enquire into the propriety or otherwise of the previous order of maintenance. 
2 Weir 650. 

13. Where an arbitrator has made an award, he cannot subsequently renew it, 1934 

A, 940. 

14. The order reducing the rate of maintenance for months of which arrears were ckiimed 
retrospectivelv is improper specially where there had been no application by the 
husband under S. 489 for reduction of maintenance. 1935 L. 24=1935 Cr. C. IS. 

15. When there 19 no decrease m husband s income, the mere fact that wife got a job 
of Rs 6 per mensem is not sufficient to reduce the rate of mainlenance. 
1935 L. 24 

16. On change of circumstances of husKind, the orders can be altered but not cancelled 

1933 L 1026 
4. Amount of — . 

1. Order directing maintenance at the r.ite of Us. 150 p m. is in excess of Magistrate's 
jurisdiction. 1927 B. 46=99 I. C 83«2SCr L J. 51=28 11 L. R. 1299. 

2. In determining the amount of maintenance no luxur\ should be alloned but only 
the necessity of life should be considered according to the station in life of the 
applicant and the means of respondent. 4 Bur. L. T. 269. 

3. .\ prospective order providing for increase being made in the amount awarded for a 
child maintenance hereinafter as the child grows older is illegal. 2 N. W. P. II 
C. R. 454, 12 C. 535. 14 M. 398. 

4. The payment of maintenance must be in monev \ti order for p.a>nient of mainten 
ance in grain is not in accordance with this Code. 82 I. C. 279, 2 Weir 626 2 
B. L. R. 186, 19 P. R. 1911 Cr., 3 P. R. 18S7 Cr.. 1932 N. 183 

5. The order should specif) the amount pa>-able to wife and child separately 9 

L,n. R.49 

6 In the whole do not mean that Ks 100 is maximum limit for all dependants together 
19:3 C. 406 = 34 Cr 1. J 590 

7. Maintenance doe< not include more than appropriate food, clothing and lodging 

1933 M.6SS(1)=56 M. 913. 

8. M.aintenance does not include co<t of college education. IQ33 L. 1026= 147 I. C 719 

1923 R.45 

5. Application for — 

1. .\n application under S. 4SS cannot be regarded as a proceeding of a civil nature 
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Failure to maintain a child is not a criminal olTence. 1925 U. 1-10=76 I. C. 111= 


.2. If application for maintenance is dismissed for default the subsequent application 
is not barred. 1927 R. 328^=5 R. 697 = 28 Cr. h. J. 912=105 I. C 240,5 
A. .24. 

3. An application under S. 488 though verified can be neither a substitute nor supple- 
ment to the applicant s examination on oath in the presence of her husband. Nor 
is it legal evidence against the husband. 76 I. C. 974=25 Cr. L. J. 302. 

6. Arbitration in — case. Sea Arbitration. 

7. Award of — , 

1. Magistrate cannot direct maintenance for the period prior to the order of mainten- 
ance. 1923 M 899=108 1. C. 906 = 29 Cr. L. J. 458. 

2. Magistrate can increase maintenance and direct that the increased rate of mainten- 
ance be paid from the date of application asking for the increase. 1926 B. 419=96 
I. C. 396 = 27 Cr. L. J. 940=2S B. L. R. 669. 

3. Order for maintenance prior to the dale of application is illegal. 1926 L. 532=94 

I. C. 354=27 Cr. L. J. 610 = 7 L. 365 = 27 P. L. R. 539, 5 P. K. 1870. 

4. Magistrate can award only one sum not exceeding Rs. 100 to be paid for the wife 
and for each of the childern unable to maintain itself. 49 M. 891=90 I.C. 689=1926 
M. 59=26 Cr. L. J. 1597. 

5. Only monthly cash allowance and not any grain can be ordered. 1925 L. l 42®82 
I. C. 279=25 Cr L. J. 1771, 81 I. C. 613, 1924 B. 332, l9 P. B- 1911 Cr. 3 P. R- 
1887, Cr, 1933 N. 3 = 34 Cr. L. J. 123. 

6. An order for maintenance passed on condition that the woman must reside In het 
husband’s house or in a bouse provided by husband is illegal. 14 P. R. 1917 Cr. 

7. The payment order must be a monthly and not annual. 2 Weir 627, 21 Cr. 

L.J. 612. 

8. An order fixing the duration of the period for the maintenance to be paid is illegal- 
2 Weir 634. 

8. Cancellation of order. 

1. In case of botta fide re-union of husband and w-ife the order of maintenance becomes 
vacated. 8 R. 460= 128 I. C. 355 = 1931 R. 89=32 Cr. L. J. 114. 

2. After the order of maintenance if wife returns to her husband the order 
enforced until husband gets it cancelled. 1927 M. 1148 = 99 I.C. 

L. J. 237, 1927 M. 376=50 M. 663=100 I. C. 239 = 23 Cr. L. J. 271-194/ 

M. W. N. in. 

3. In case of wife returning to her husband the order becomes suspended. 50 

1927 M. 376=100 I.C. 239 = 28 Cr. L. J. 271, 1923 C. 456 = 75 I.C. 529'*4t 
Cr. L. J. 945. 

4. P” --.J.*.*-: restitution of conjugal rights only to avoid main* 

« cancelled. 1935 M. 1218=91 I. C. 62=27 Cr. L. J- 

5. If after the husband discovers the marriage to be void, the proper course for him « 
to approach Magistrate haring matrimonial jnrisdjction. 1927 B. 46— 99 I- C. 

=23 Cr. L.J. 51 = 28 B. L. R. 1259. 

6. An allowance gmnted to a child cannot be cancelled though it might be altered under 
S. 4S9. 17 P. R. 1835 Cr. 

7. An order for mainten.ance of a divorced Mohammadan wife who has married 

c.-xnnot be cancelled under S- 483, though it can be cancelled on the ground 
change of circumstances mentioned under S. 489. 27 A. 11. 

S. An order granting maintenance to a wife can be cancelled upo-o proof that wife is 
living in a-lultcrj* subsequent to the order. The adultery previous to the of er is 
admissible in evidence to cancel the order. 5 A. 224. 
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9. Tnt order for maintenance can he cancelled on the ground of divorce. 19 A. 50, 
7 Bom. 180. 

10. The apostacy di'isolves marriage and wife is not entitled to maintenance after she 

changed religion. 9 L. B. H. 206. 

11. On the marriage of the daughter the father can pet the order of maintenance cancelled. 

2 Weir 650. 

12. The order for maintenance l)ecomes untenable m case of Mohammadan wife on the 

expiry of the pend of idrfiT/ if she i« divorced after the order. 56 I. C. 663 = 21 
Cr. L.J 503. 

13. The fact that the mother takes the minor child to the house of her husband, does not 
cancel the order of maintenance passed in favour of child. 1920 L. 1043 = 32 Cr. 
L. J. 217=32 P. L. R. 143 = 129 I. C. 216 

14. On change of circumstances of husband the order can be altered but not cancelled. 

1933 L. 1026=147 1. C. 719. 

15. Magistrate can cancel order of maintenance if the wife is living m adultery, 8 

Bom. H. C. (Cr. C.) 124. 

16. The reasons given in S. 488 (5) for concellation are not exhaustive. 1935 A. 977. 

9; Child. 

1. Child under S. 488 means one who has not attained age of majonty. 37 M. 565. 

2. An illegitimate child is entitled to maintenance from the father 16 C. 781, 18 A. 107 

3. Child means son or daughter of any age and can claim maintenance so long as he 
or she is unable to maintain himself or her«elf 28 P. W. R. 1910 Cr., 1933 L. 1026 

4. Child means one who cannot enter into contract A person below the age of 18 is 
child. 1935 C, 483=62 C. 639=36 Cr. L.J. 114, 37 M. 565, 1 33 L. 1026=147 I. C. 
719 Foil. 

10. Compromise or consent order. See— 2 

1. S. 488 does not apply when a compromise IS effected to pay maintenance. An order 
passed regarding such a compromise is without jurisdiction The proper remedy is 
by way of Civil Suit to enforce the compromise. 1926 L 469=95 1. C. 315=27 
Cr L. J. 779. 42 P. R 1888 Cr.39P R 1905 Cr.l930L 524 = 127 I. C. 13 = 31 
Cr.L.J. 1179, 1933 C. 776 {2)=147 I. C 914. 

2. When after the order for maintenance p.arties put m a compromise petition that the 

petitioner should pav his wife Us 10 a month as long as she remains m the house 
of petitioner, the lady forfeits her rights to past m.aintenance up to the date of this 
petition. 1923 C. 456=75 I. C 529=24 Cr. L J 9*5 = 37 C L J 180. 

3. Where wife denied the validity of deed of compromise the Magistrate should not 
cancel the order for maintenance until .ajrreemcnt had been declared by a competent 
tribunal to be binding on the wife 2 Weir 649. 

4. A consent order under S. 48S is no bar to a suit for restitution of conjugal rights 
54 M. 558=1931 M. 432 = 131 I C 463 = 1931 M. W N. 364=60 M L J. 433. 

5. Merely because the parties agreed to the rate, does not mean that S 488 is not 
applicable 132 I. C. 354 = 1931 L 574 = 32 Cr. L. J. 993. 

6 An order based on consent of parties IS enforceable 131 I C.173 = 1931 M 185 = 
32 Cr. L.J. 638=1931 M W N. 327 

7. A compromise before Court is sufficient proof that husband had been neglecting to 
maintain his wife. 33 P L.R- 292=1932 L. 349=137 I.C. 364 = 33 Cr. L. J. 488. 

8. If after the order, a compromise IS effected. Court cannot enforce the compromise 
135 I. C. 198=1932 L 115 = 33 Cr L J- 121=33 P. L. R 927. 1931 M. 185. 

9. It iS only where the rnmpromtse between the husband and wife does not cover 
matters outside the purview of S. 438 that an order for maintenance can properly be 
p.issed by the criminal Court 1934 L. 864, 1932 L. 349 = 33 Cr. L. J. 488 Foil. 

10. A compromise as to the amount of maintenance when no other terms or conditions 
are imposed, cm be enforced under S 48S. 1935 A. 294 = 1935 Cr. C. 327, 1932 
L. 349=33 Cr. L. J. 488=137 I. C. ;64 Ref. 

11. In case of compromise, even if changes in future are contemplated, still an order 

under S. 488 cau be passed. 1930 N. 228. 
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10. Conditional order. 

1. An order for ntaitKcn.incr nf « wife or) cnnclition of lier «it.iyinjr in h^r ho? 
band s Iiou^eis Jlireal. I4 f’. K. I917 Cr.«3fM. C, 496«l8 Cr. L, J. 523. 113 I. 
C. 67=30 Cr. L. J. 51. 

2. If n father olTcr*! to maintain her 5on on the condition that he lirc« with him t^e 

j5fr.-)|e shouW pire nn nppotuinity oi ttrovinc th.it tUe offer is made in food 
faith. 41 I. C. 331=18 Cr. L. J.Sn, 22 I*. U. 1917 Cr.. 18 I*. U. 189f Cr. S« 
19 M.461, 27 r. C. 841, 25 M. L. J. 355, 115 V, I.. K. 1914. 

3. Order for separate maintcnincc with proriso that if husband hres with wife latter 
would not pet maintenance i*i l)ad in haw. 192'.> L. 56=111 I. C. 575=29 
Cr. L. j. 895. 

4. The hu'iband was ordered to take ttie wife away and maintain her, bat, if he faded 
to do so and tiirned her ont he wouM Ik? Ihible to pay a fixed sem per mensem to her 
for maintenance. The order is illegal. 7 L. 313= 1926 L. 480 = 93 I. C. 1052»= 
27 P. L. R. 462. 

1 1. Consent to live separate. 

1. Husband and wife V. ere living separately. Wife’s house was washed away. He 
ap.ain offered to keep her in a separate house and she refused and chimed main- 
tenance. Held, that the maintcn.ance should be alloacd. 52 Rom. 763=1923 B. 
418=30 D. L. n. 958*29 Cr. L. J. 1049=112 1. C.473. 

2. Consent must be deliberate. A basty rejoinder to a husband who in the course of 
a quarrel wes man<euvcring for a consent fron) a wife cannot be considered to be 

• such a consent. 1923 K, 100= I Bor. L. J. 124. 

3. An agreement to live separate cannot l>e given effect to by the Court. In such » 
case the wife should be directed to Civil Court. 33 P. L. R. 292=1932 L. 349= 
137 I. C. 364 = 33 Cr. L. J. 488. 

4. Rfere indifference by husband is not a sufficient reason for the wife to refuse to itre 
\ with him. If each party finds it impossible to live amicably and comforwhly "with 

each other and each prefers to live sei>arately, the separate living is by mutual con- 
sent. 1935 R. 359. 

12. Costs. S. 488, (7), Cr. P, C. 

If the husband fails, he must pay the cost of the applicant. 1933 B. 21=34 
Cr. L. J. 140. 

13. Decree for maintenance. 

1. A mere decree of a Civil Court awarding maintenance which has become inesecut- 

- able owing to the pendency of insolvency Preceedings against the husbat^ 

bar to the Magistrate passing order under S. 488. 1930 B. 144= 124 I. C. !</"■ 
31 Cr. L, J. 609 = 31 B, L. R. 1366. 

2. Magistrate can pass order under S, 488 notwithstanding the decree for conjugal 
rights if wite is ill-treated. 46 A. 877 = 1924 A. 784 — 82 I. C. 174 

L. J. 806 = 25 Cr. L. J. 1246. 

3. A Civil Court decree is no answer to on application for enforcement of on order 

previously obtained by the wife under S. 488. 1923 P. 153=65 1. C. 576 

L, J. 144=3 P. L. T. 51. 

4. Decree of Civil Court cannot be ignored. 1932 A. 583=1932 A. L. J. 766. 

14. Desertion by husband. 

The fact that wife had been deserted by husband is a ground for awarding maintenance. 
1932 L. 301=33 P. L. K. 230=137 J. C. 30=33 Cr. L. 447. 


1. Divorce does not cotnpletelv destroy the relation of a husband and wife until after 

the expiry of period of iddat A wife dariUB iddat is entitled to an order tor main- 
tenance. 5 P- R. 1905 Cr , 20 M. L. J. 12= JO Cr. L. J. 502. 

2. Wile is not entitled to maintenance after period of iddat WO B. 178 =U 6 i.C. 

893=31 Cr. L.J. 1110 = 32 B.L.R. 382. '19 A. 50, 8 C. 736 (dissented from!, 
56 I. C, 66J = 13 Bur. L. T. 43. 
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3. ContrActinc ^itli n hrolltefin-Inw bv a lidhitr s wife tloo? not dissolve 

marrjapc under the Hindu La^'. 192> A. +2r>*“9i 1. C. 1016 — 2/ Cr. L. J. 550. 

d. Pie.a of divorce IS cntertiin.nhle ni:.vin*l enforcement of order of maintenance. 2‘ !’• 
H. 18M Cr.. 19 A. 50, 7 11. ISO, 17 N. L. K. 92*=63 I. C. 329«22 Cr. L. 1. 633. 

5. After a maintenance order is p.a»«ed by the Magistrate a Mohammad.an husband 
can divorce hisnife, and after such a divorce the order cannot Iw enforced. 8 
Horn. H.C. H. 95. 

6. Specl.al custom mu<t prosed by a Hindu alleging divorce. 1933 fl. 21. 

6. Enforcement of an order. 

1. Court mahing order for maintenancecannot refuse to enforce it. 52 M. 77= 1923 M. 
1171 = 1111 C. 852 = 29 Cr. L. J.932=192S M. \V. N. 837. 

2. Magistrate is hound to consider judici.illy anv objection to eicccution of maintenance 
erdcr. 1925 M.715 = S; 1. C 105=2^ Cr.'L J. 953. 

3. Execution of order directing maintenance to be rbarped on joint estate svhich nas 
not appealed against cannot be refused. 49 Itom. 906 = 94 I. C. 604=1926 11. 
103 = 27 Cr. L. J. 652. 

4. If the defaulter dies the order cannot be enforced against his estate. 41 C. 88. 

5. If the husband IS adjudged insolvent the order of maintenance cannot be cuforced 

so long as the order of adjudication stands .and he c.annol, therefore, be imprison- 
ed for default of ra\ment. 50 C. t07 = 1924 C. 230 = 25 Cr. L J. 1088 = 81 1.C.918. 

6. Where the v,-ife after the order voluntarily resided nitli her husband the original 
order becomes inedectu.al and if the husband .ig.am refuses to niaintam her fresh 
proceedings must be instituted under S. 438. 18»S A. W. N. 217. 

7. The defendant's inability to pay is not a ground for Magistrate’s refusal to enforce 
order of maintenance. 2 Weir 636. 

8. A person H ho has been sentenced to imprisonment for making default, cannot be 
sentenced a second time for the same amount. 10 R. 176= 1932 R. 93. 

9. Warrant of attachment of property and sentencing the husband to sK months’ 
imprisonment for cumulative arre.ars is legal. 12 P. K. 1919 Cr., 20 M. 3, and 25 
C. 291 Foil. 9 A. 240 Not foil 

10. A person can be committed to prison for a term amounting to the whole or part 
of each month’s allowance remaining unpaid after the execution of warrant. 
1935 L. 758 = 36 P.L R 191. ZO M 3, and 25 C 291 Foil 12 P R. 1877 Dist 

11. The Magistrate passing an order under S, 488 can enforce it Residence of per- 
son liable to pav, outside the District, is imm.aterial. 1935 R. 407, 15 Cr. L. J 
701 = 26 I, C. 149 Foil. 

12. An Older refusing to enforce maintenance order does not bar subsequent application 
for different period. 1933 R. 138=34 Cr L.J. 815, 5 A. 224 

17. Ex-parte order. 

1. If the party is present in Court along with Pleader ex-parte order against him is 
not justified 1930 L. 524 = 127 I. C. 13 = 31 Cr L. J. 1179 

2. If the husband did not refuse to take notice «x-Prtr<« proceedings are not justified, 
1928 L. 853 = 110 I. C. 239 = 29 Cr L J. 687. 

3. If the order is passed cx-parte, the succeeding Magistrate has power to re-open the 
case. 1923 R. 159 = 75 I. C 304 = 24 Cr- L. J. 928. 

4. Unless the defendant is wilfully avoiding service of summons or neglecting to 

attend Court, proceedings should not be taken 1C. L.J. 102. 

5. If defendant’s attendance has not been dispensed with, the Court can refuse to 
bear the Mukhtar by whom he is represented and Court should insist upon the 
presence of the defendant and should not proceed ex-parte. 2 Bom. L. R. 700, 

18 Fresh application. ' 

1. Where there had been no adjudication on an application for maintenance, a dis- 
missal of such application would not bar a fresh application. 1927 R. 323 = 5 
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Maiutcnauca — (could.) 

10, Conditionnl order. 


3. An order for nMifjtennnce of n wife on ennditinn of her staying in h«r hu? 
band s hon^e »■; tlH'al. M K U, 1917 Cf.«3« I. C. 4%«1B Cf. L. I. 523, 113 L 
C. 67«30Cr. L. J. 51. 

2. ff n father ofTcr'! to nintntatn her son oti the contUlinn that !je lives with him t^e 
Magistrate should nite an oppotiumty of provinc that the offer is made in good 
faith. 411. C. 331=^lSCr. L. J.SH. 22 P. |{. 1917 Cr., 18 P. K. 1891 Cr. S«< 
19 M. 461. 27 f, C. an, 25 M. 1>. J. 355. U5 V. U. K. 1914. 

3. Order for separate inamtenance svith proviso that if husband lives with wife latlet 
would not Ret maintenance is Uad in bw. 1929 L. 5fj“ni I. C. 575*29 
Cr. L. J. 895. 

4. The husband was ordered to take the wife nwny and niaintain her, but, if he failed 
to do £0 and turned her out he would !« liable to pay a fixed snm per mensem tobet 
for maintenance. The order is illcgaK 7 L. 313*" 1926 L. 480—93 I. C. 1052“ 
27 P. L. R. 462. 

1 1 . Consent to live separate, 

1. Husband and wife were hvmR separately. Wife’s house was washed away. He 
again offered to keep her m a sep.arate house and she refused and claimed maia- 
tenance. Hela, that the maintenance should be alloaed. 52 Pom. 763*1923 B. 
4I8«30 B. L. R. 958*29 Cr. U J. 1049*= 112 I. C. 473. 

2. Consent must be deliberate. A Imsty rejoinder to a hu.sb.and who in the course^ 
a quarrel wes niantruTcrinp for a consent from a wife cannot be considered to be 
such a consent. 1923 R. 100*1 Bur. L. J. 124, 

3. An agreement to live separate cannot l>e given effect to by the Court. In such ^ 
case the wife should lie directed to Civil Court. 33 P. L. R. 292*1932 L. 349— 
137 I. C, 364*33 Cr. L, J. 488. 

4. Mere indifference by husband is not a sufficient re.ason for the wife to refuse to 

' with him. If each party finds it impossible to live amicably and_ comfortably wit 
each other and e.ach prefers to live separately, the separate jiving is by mutual con* 
sent. 1935 R. 359. 

12. Costs. S. 488, (7). Cr. P. C. 

If the husband fails, he must paj the cost of the applicant. 1933 B. 21—34 
Cr. L. j. 140. 

1 3 . Decree for maintenance. 

1. A mere decree of a CItiI Court awarding m.ainlcnancB which has become 
able owing to the pendency of insolvency prcceedings against the husband 
bar to the Magistrate passing order under S. 48S. 1930 B. 144—I24l.t.'- 
SlCr.L.J. 609*31 B L. R. 1366. 

2. Magistrate can pass order under S. 488 notwithstanding H'® 

rights if wile is lil-treated. 46 A. 877=1924 A. 784 — 82 I. C. 17+ 

L. J. 806 *25 Cr. L. J. 1246. 

3. A Civil Court decree is no answer to an application for ^^fo^cement of a^ 

previously obtained by the w’l/e under S. 488. 3923 P. 153*65 I. C. 576 

L. J. 144*3 P. L. T. 51. 

4. Decree of Civil Court cannot be ignored. 1932 A. 583*1932 A. L. J. 766. 

14. Desertion by husband. 

The fact that wife had been deserted by husband is a ground for awarding maintenance 
1932 L. 301=33 P. L. R. 230=137 I. C. 30=33 Cr. L. 447. 


15 Divorce. , . , -e- ifier 

1. Divorce does not completelv destroy the relation ® f-r niajn- 

tbe expiry of period of iddal A wife during iddat is entitled to an 

teoance. 5 P. R. 1905 Cr , 20 M. U J. 12*10 Cr. L. J. 502. ^ ^ ^ 

2, Wife IS not entitled to maintenance after period of 

893*31 Cr. L J. 1110=32 B. t.. K. 582, 19 A. 50, 8 C. 73S (dissented iromt, 
56 I. C. 663=13 Bur. L. T. 43. 




Maitiict7afice^icofitd.) 

R. 697 = 28 Cr. L. J. 912=105 I. C. 240, 54 I. C. 51 = 24 C. \V. 

J. 3, 1935 R. 277. 

19. Jurisdiction. 

1. The Court within whose jurisdiction the husband or the father re 
cogntzance of the complaint. 24 C. 638, 9 Bom. 40, 13 P. R. 18b. 

1893 Cr. 

2. The words “last resided” include a tempomry residence of two months % 
the hou'^e of her parent as “G/mrJov<r»” so as to confer jurisdiction on 
of that place. 54 Boro. 548= 1930 14.348=32 B. L. R. 764=127 I. 
1927 A. 291 = 49 \.479, 1932 N. 85(2>=14C I.C 394 = 34 Cr. L.J. 3 

3. A casual or temporary residence w»U not confer junsdiction on the Coui 
where the husband and wife have no fixed place or board and both are going a 
from place to place ca.sual or temporary residence at any p.irticular time is sufH( 
to give that Court jurisdicuon. 53 B. 781 = 1929 B. 410=122 1, C. 59=31 Ci 
j.331, 46 C. 964, 1921 B. 211. 32 A. 303, 95 1.0.596 = 1926 0. 268, See2 
W. N. 872=40 I. C. 70o, 1932 N. 85 (2). 

4. If the proceedings are taken m a wrong district the final order is not vitiated, if 
Magistrate is otherwise competent. 1929 C. 336= 115 I. C. 602 = 30 Cr. B. j. 
= 49 C. L. J. 205. 

5. Where a wife brought a suit for arrears and for future maintenance and got de 
for arrears but owing to non-payment of Court-fee, her suit for future mstntetii 
was d?snn*'sed Held, that fhe could .apply under b. 4bS. 36 C. ^V. N. 571 = 1 
C. 698 = 138 1. C. 613 = 33 Cr. L. J.634. 

6. If the husband visits his wife in her parent'.s house, wife's petition for mainteni 
in a Court where she resides can be entertained. 192S L 853=110 I. C. 239' 
Cr. L. J. 687, Coufra 63 I. C. 870=22 Cr. L. J. 710=24 O. C 249. 

7. The mere fact that the marriage of the party took place in a district does not co 
jurisdiction under S. 488 (8), 1926 L. 6o3=96 1. C. 865=27 Cr. L. J. 1009. 

8. Even if the wife is cx-communicated from caste, the Magistrate’s discretion is 
afiected. 1933 B. 21 = 34 Cr. L. J. 140, 31 M. 185 Ref. 

9. Court m the place of permanent residence of p.irties has jurisdiction. 1933 0. 

= 34 Cr. L. J. 744. 

10. It IS residence of husband and not of his father that gives jurisdiction to Co 
1933 L. 387 (1). 

11. Temporary residence of about two months is sufficient to confer jurisdiction. 1 
N. 85 (21, 54 B. 548=1930 B 348; 49 A. 479=1927 A. 291 , 18 Cr. L. J. '^00- 

I. C. 706 Rel. on. 1926 O. 268 and 53 B. 781 = 1929 B 410 Diss. from. 

20. Liability of other persons. 

1. ^n order cannot be passed against the father of iiushand for the maintenance of w 
1931 L. 532=134 I.C. 488=32 P. L R. 346=32 Cr. L. J. 1175. 

2. Where a husband made default in paying maintenance, the Court 

mortgage from the husband to pay it out of income of property. 1931 C. o ‘ 
1. C. 1199=35 C. W. N. 692=33 Cr. L. J. 93. 

21. Maintenance of child. 

1. U daughter is married after maintenance order, the order should continue if she 
unable to m-amtain herself even then. 48 M. 503= 1925 M. 491 — 86 I- - - 
1925 M. W. N. 67 = 26 Cr. L. J 732. 

2. .A Mohamniadan infant daughter lived with her legal guardian the mother. Sh* P 
an application under S. 488 but the father said that he was willing to n ain ai ^ 
child if given into his custody. Held, order of maintenance cannot he 
303=1928 L. 543=n3 1.C. 476=29 Cr. L.J. 1052=29 P.L.R.40I.-^' 
1917 Cr.. IS P. R, 189* Cr, Dist. 

3. Daughters under 10 years of age are entitled to separate allowance. 52 V. 

192^ B. 41S‘^n2 I. C. 473 = 30 W. L, K. 958 = 29 Cr. L. J. 1049. 
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?Irti'nffrrtncc — ' 

28. Personal Law of Parties. 

S. 4?*' rrovide«; «t.Mulor>' right .inJ cannot ho affoeted by personal law. Non-payment 
of prompt doTvtr mav l>e .a pood and sufficient re.asnn under Mohamtndan Law 
for a woman to nitlihoW her person bnt IS not stiflicient ground for pas^i^p decree 
under S. 4S8. 1935 O. 2S5«154 I. C. 561=36 Cr. L. J. 524. 6 P. R. 1883 Cr. 

29. Period for wbicb—can be recovered. S. 488 (3), Cr. P. C. 

Tir't application was made uithm 4 months of the order but husband could not be traced 
and s^as dismissed. The second application nas made 15 months after the order. 
Held, that warrant could l>e issued for the nhole perioil. 1935 R. 407. 

30. Procedure. Sec 21. 

1. Persons appnered bv the order under S. 48S should go to the Civil Courts. 1926 
M. 346«=92 1. C. 862 = 27 Cr. L. J. 350=1926 M. W. N. 146. 

2. .\fter examination of parlies the Court is Inund to ask them if they wish to adduce 
evidence. 31 Cr. L. J. 110= 1930 N. 59= 1 20 LC. 416. 

3. It IS not competent for a Magistrate to hold a second enf]uiry into the same allega* 
tinns winch have once been en<iuired into and dismissed by a competent Court. 24 
P. R, 1916 Cr. 

4. A Magistrate can entertain subsequent .application for fresh c.ause shown. 2 
Weir 633. 

5. Application under S. 48S should be adjourned when divorce proceedings are pending, 
1932 S. 210. 

6. U the previous application has been dismissed for default of appearance and there 
was no adjudication regarding the merits, second application is entcrtainable. 24 
C. W. N. 31 

7. District Magistrate cannot order further enquny’ under S. 436 against an order refus* 
ing maintenance. 25 A. 545. 

8. The wife does not lose her right of maintenance because she has delayed in making 

the application. 2 Weir 616. 

9. When a /Timrt/rtcie case is made out for Wife’s maintenance the Magistrate must 

record evidence of both parties. 1932 L. 301*= 137 I. C. 30=33 Cr. L. J. 447=33 
P. L. R. 230. 

10. The question of marriage must be decided bv the Court itself, and should not be 
referred to the Civil Court. 137 I. C. 30 (1)= 1932 L. 301 = 33 Cr. L. J. 447, 11 
P. R. 1881. 

11. A Presidencv Magistrate need not take down the evidence under S. 488. 137 I. C. 
27= i932 B'. 179 = 3+ B. L. R. 276= 33 Cr. L. J. 461. 

12. Wife need not be evamined before issue of process. 1934 L. 946. 

3t. Refusal to live with her husband. 

1. Court should consider grounds of refusal and p.ass order for maintenance in respect 
of just grounds. 1930 L. 464 = 31 P. L. R. 664 = 130 I. C. 51. 

2. If husband ill treats his wife, e. g., drives her out with blows, she is justified in 
refusing to live with him. 46 A. 877=192+ A. 784=22 A. L. J. 806=25 Cr. L. J. 
1246 = 82 I. C. 174. 

3. Adulter^’ on the part of huslxind may constitute sufficient iause for the wife living 
separately from her husband and enable her to claim maintenance under this section. 
20 M.470, 13 A. 341, 

4. Where the husband is living with a mistress in a house at the time of application 
wife IS entitled to refuse to live with him and subsequent offer made by the hus- 
band in Court to give up his mistress does not deprive the wife of her right or 
refusal to live with her husband. 14 Bur. L. R. 2+0. 

5. If the community to which the husband belongs does not completely disapprove of 
concubinage and tolerates it, the wife is not entitled to claim separate maintenance. 
20 M. 470, 17 M. 260, 2 Weir 6+1. 
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MiJint^nance — (contd.) 

5. Proceedings under S. -188 arc a criminal nMufc nnd come wUhn themwnirgef 

S. 528, Dislrict Mngisirntc can vritbdtaw a case from the file of the ht Cla-a 
Magistrate on his own file. 5 P. II. 1905 Cr. 

6. liven if S. 342, Cr. P. applies to S, 488, the absence of the accused on the dits 
and his non-examination js immaterial, when the matter is decided ex-/>arle. 35 
C. W. N. 380=^ 1932 0.488(21=138 1. C. 629«33 Cr. L. J. 540. 

7. Proceedings under S. 4S3 are of summary nature. Court need not go deeply intoth 
relation of parties. If parties ate not ple.ascd, they can go to Civil Court tosetih 
thetr disputes. 1935 H. 192= 156 1. C. 968. 

8. Parties were absent on the d.ate of hearing, Applie.ation for exemption fiom pet- 
sonal appearance. Held, that order under S. 247 shculd be quashed and irquitj 
continued. 193+ L. 195> 

26. Neglect or refusal to maintain. 

1. Neglect or refusal to maintain IS first essential ttrder S. 488. 1930 L. S86=l® 

I. C. 17«31 P. L. R. 876. 83 1. C. 688=1925 O. 294as26 Cr. L. J. 123. 

2. A mere offer to maintain does not amount to absence of neglect to maintain. 49 
M. 891 « 1926 M. 59=90 I. C. 669=26 Cr. L. J. 1597. 

3. Insolvency of husband dispro\*es wilful neglect. 50 C, 867*=1924 C.230®S1 
1, C. 912. 

4. If the father denies paternity, the Court can infer neglect to maintaia. 6 S. 
L. R. 208 


5. A father offering to mamtain his children if they reside with him, cannot be said to 
refuse to mainiam them. 18 P. R. 189+ Cr., 22 P. R. 1917 Cr. 

6. Minor daughter of n Mahommedan was in the custody of divorced wife. 

by father of custody of children as condition for maintaining them tunoants 
refusal within meaning of S. 488. 1933 L. 969= 14 L. 770, 9 L. 313 = 192 ■ 

543; 1930 L. 1043 and 6 Bom. L. R. 536 Foil. 18 P. R. 1894, 22 P. R* 1917 aw 
1927 L. 430 Dist. 


27. Offer at the trial. — Reunion. 


1. Offer at trial to maintain is of no avail. 1924, M. 624, 49 33. 562. 

2. The offer must be a 6o»ifr rtrfe one and not with the object of escapiog obligation’* 
13 Cr. L. J. 55, 1932 N. i85. 

3. The fact that m the past husband h.vs neglected to maintain should be consi « 
sufficient by itself to lead to the presumption that the offer is not made m f 
faith. 22 P.R, 1917 Cr. 

4. The offer must be to maintain wife as wife and not as dependent or servant. I? • 
260, 2 Weir 641. 

5. If the husband expresses his •willingness to take hts wife back*, although she 
of her own will and -was of a bad character it is meumbant on the Mag'^tr 
ask the -wife whether she was xvining to return to her husband before prove 
further. 1930 L. 665=125 1. C. 637=31 Cr. L. 3. 876. 

6. A Hindu husband offered an amount of grain and residence to his wife and re u 

to live with her. Held, it was no offer. 6 M. 371. ’ 

7. When husband is willing to maintain his wife proviso to sub-section 3 mus 

complied with. 96 I. C. 394=27 Cr. L. J. 938. _ 

8. If the wife was ill-treated and the offer by husband to take her back was 3 

uous and made only to resist her claim, maintenance should be auow'ed. 

=34 Cr. L. J. 123. . ^ 

9. When there is offer by husband to take back wife or child, the o^er 

tenance is illegal, unless there is a finding as to mala fide of offer or 
reason for wife not going back to husband. 1934 L. 946. ^ 

10. Reunion does not automatically vacate order. The parties mav 

manent reunion and yet quarrel and separate again. 1936 N. 22®, i 
Rel. on. 
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MALICIOUS PROSECUTION. 

If a romr’^Aint urujf r S. «n3. tli'T? i« no proervutinn nnri pfr«nn complained 

arain<t cmno! nninl.Tin a »uil to re'^Tcr damages for mal ciou^ prc'cciition 1931 
A. f/i5^53 A. 771 == 1931 A. L. J. Ml. 

MANAGER OF A FIRM. 

1. Breech of trust by — . See Ilrrach of trust-— 17. 

2. \Vhclh;r person in authority. Sec Confession by inducement— '10. 
MANIPULATION IN EVIDENCE. 

When the nnntpuhtion in the personnel of the .n-tofs in a crime IS extremely easy and 
it IS estremeh difiicull to refnt*, the question of niatire is of great importance. 
27 Cr. 1.. J. 521 =1936 O. Ii0=»93 !. C. 1025. 

MAPS AND PLANS. 

1. The person who prepires a map for use in Criminal CIS* oiicht not to put upon it 
an\tiiing more than what he s^es himself. Iharticulari derix-ed from witnesses 
sho-ild no! be noted on the bad\ of the map but on a separate sheet of paper, 
annexed to tie map as an index thereto, the spms being marked A, B, C, etc. 
1921 C. 1029 = S4 I. C. fi54«5> C. 174 1925 C. 9 9 = S9 I. C. 242, 1926 C. 550, 
1936 r. 11. 

2. Where the trial was characterized by prare irrepuhanties m procedure .and .a map 
prepared bv the inrestip.atmp olTicer hart been rejected as not drawn to scale, a 
retrial was ordered. 64 I. C. <» 5*25 C. W. N 605*23 Cr. L. J. 41. 

3. There are certain kind of indices which are regarded as inadmissible but legitimate 
index should he exhibited on the map 1936 P. 1 1, 52 C i72. 

4. A map prepared by Police on information is inadmissible m eridence. 1925 C. 959, 

MARGINAL NOTES. See Interpretation of Slatute—12. 

MARK OF INJURY. 

1. Absence of— . 

1. Absence of mark of injurx of Utiht is imnnatenal if it struck on some elastic part. 2 
P. 309* 1923 P. 413*24 Cr. L J. 801. 

2. The absence of external marks of injurv is not necess.arily destructive of the case 
that the injury was canned b\ brick I’low* m the .abdomen is less likely to leave a 
mark than one on a less elastic part of the bod\. 1923 P. 413*24 Cr. L, J 801. 

2. Explanation of — 

1. Where an accused was charged under S. 307, 1. P C., and the Magistrate in convict- 
ing him relied on the f.act th.it sonic abrasions were found on his person. Htld, that 
unless an incrimin.ating nrcumstance is prox’cd ba the prosecution, he should not be 
called upon to explain aw.aj its existence. 1929 N. 350^31 Cr. L. J. 15. 

2. Where prosecution witnesses are not impartial andstora- put forward by them is false 
which does rot explain injuries caused to the accused, conviction should be set aside 
95 I. C. 597 = 27 Cr. L J. 821 = 8 L. L. J. 183. 

3. Where accused had iiuml'er of injuries on his leg and accused did not explain them 
but there was no other evidence against accused. Held, his complicity in crime is 
not proved. 1933 L. 871 = 35 Cr. L. J. 137. 

4 .Accused who was recently wounded was unable to give satisfactory expl.anation of 
injury. He was cona-eyed to a place of hiding. This fact has corroboratia-e value 
but is capable of explanation. 1934 Pesh. 53. 

3. In cases of rioting and murder See Rioting. 

1. Persons who do not bear any injury on their persons, should not ibe convicted for 
noting except on very cogent evidence. 107 P. L. R. 1916=43 P. W. R. 1916 Cr. 

2. In a rioting case when the evidence is perjured and the motive cannot be ascertained 
the sure grounds upon w’hich the Judge can proceed, is by the marks of injury upon 
the persons of accused. 1931 A. 439, 1931 A. 712, 1934 . A. 881. 
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B. TlJ»' etxtrnrr of n co.\v>fr witU wIjo*i» ihr )• rJ of Ibr ha‘H'^V« 

ivint of .nff-TH'in for tli- r ■v^>ph»!^^n; «« n it tx itr '’in t of ivifA rrfueiJ lo I.t? 
wtih htf lujekMj I. nr. K. l«0l Cr., I«)i7 L. tf/j',. I.. 353= 

:7Cf. UJ. 507''-9J f. C.*>7J. 

9. ff the Imefnn^ xmUok* to bie r.if*. ih* f4ct tl i: the profTip! is r''t 

piM, t<» not rx j*ro.ini! f ir •‘"piMte tnu:j!«'tnn“* kh I roii.fen^-, r, I*. K. lyr'Cf, 
15 I’. Iv\ ISf^n Cr. 

10, ff the ix'tftf d*olinr« to ^jn with fi'^r fiiJ'.|»jfn! .in<f lire wrrth h»n In her ho"<-, ^^e 
ennnot mii'itrn.in'ro. 117 I. C. '^3'> Cr. L. J. SOI *=30 1’. I,, I\. 35iT. 

! 1. lUieKiml Itocomtns Jrw je not ptonn*! f.ir Chiietun nifr to lirr «*parnte, het hti'Vasi 
hruigfOK anothrr nooun to i»re in th* h>i;*e «iJh n vi'tv j/i n^rry her it sufdcitsl 
ground. 192'j S. 27h^»97 I. C. sO'»«’27 Cr. 1,. J 117; ^19 S^. L- K. 

12. Decree for rr<imjtinn of rntijupM tights ie n pnccl .men er to nn aprheatien Cr3er 
S. 4SSi t'dicn tvife frfc,«e« to l»vr v.iih her hK»l.irn). 133 1. C. li)*“ 1931 K. Jn» 
33, If the tx'ife refugee to return to hutl'nr.d'^ heetp on ground of jJMrMtrr.ert. ste 
need not prove hnhttunl »{[ treatment. 1935 I». JO’rt I. C, 

H. IJcfore nw.nrdinf’ mnintrn.inrc M.nf.M»tf.nte should ttujutrr whether nlfc had been 
turned out or whether wife had goo,! reasons (or not Iivmg with him. 1933 * 
10l(l)«H7 1. C. 772. 

32. RestUutiort of conju^fal rights. 

1. A decree for resticutton of cotjus'l nght^ i^ answer to an application under 

S. 488, when the wife refuses to lire with her hv.'hand. 133 I. C. 9& (I)**93l 
R. 111. 1934 K. 39«35 Cr. L. J. bl3. 

2. A consent order under S. 4S8 is no bar to a sun for tcstituUon of coniugal rights. 

54 M. 558«I931 M 4S2« 131 I. C. 4f.3. 

33. Security from husband against ill-treatment. 

34. Sufficient cause, 

1. If the child attains majority and maintains itself, there is a suflicient cause for 
refusing to maintain, 10 IC 194** 1932 l<.y4«®J371. C. 439*®33 Cr. i*. J.'l9 • 

2. Order of discharge of an insolvent does not rele.ase him from liahihty to pay main. 
tenancc. 3935 L 758«3o P. L- R. 191, Sue 50 C. o67. 

3. SufHcient cause should not be interpreted in a narrow sense. 1936 N. 278. 

35. Varying amount of — , S. 489, Cr- P. C, Sci: — 3. 

A Magistrate can vary the amount lived not only Uv himself hut by his predeces'sor-iu 
office, and more so to vary his own order which has been corrected on revisi 
1932 S. 59. 

36. Wife living with husband after the order. 

If the wife after an order under S. 488 goes to live with her husband for some time uud 
then separates, the order is not cancelled but only suspended for *hat penod. 

A, 977, 50 M. 663’=1927 M. 376and 24 Cr. L. J. 945=*1923 C. 456 Foil- 1S?8 A. 
W. N. 217 Dist. 

MAKING FACES. 

It is insulting to make faces at another or to make had and indecent gesture in the 
presence of a female. 1 Weir 622. 

MALICIOUS ORDER BY PUBLIC SERVANT. S. 219, I. P. C. See Public 
serrant-~'29. 
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4. A timmiry Court appitntc4 mJcr mirtlil Kw ordinance has no jurisdiction totry 
olTences conimitteJ o;u«idMhe m4rtnl Iiw ares, nor c.in it hold its Court outside 
the area. 45 M. 14, 45 M. 922. 

5. Tint the ordinance was not inrilidatcd bydepfrin? British subject in India of the 
right to l->e tried m the ordinary Courts by established Courts of law. I L. 
326 (P. C.) 

MASTER AND SERVANT. See Servant. 

1. Abetment of offence by-—. Sec Al»ctment — 16. 

2. Act of servant for the benefit of master. 

If riot is committed hv tne rerrant for the benefit of master, the latter is not guilty. 
1925 N. 372 = Sd I. C. 13“26 Cr. C. J. 1069. 

3. Breach of license. 

1. Master is liable for breach cf condition of cxcife license by a servant. 9 P. I?. 1£97 
Cr., 19 P. K. 1878 Cr.. 4 P. R. 1882 Cr. 

2. A licensee or other persons permitted to fell trees in a forest tn contravention cf the 
conditions of license is criminally liable. 44 1. C. 347. 

A. Breach of peace. Master’s liability. See Breach of Peace— 15. 

5. Breach of trust by servant. See Bre.ach of trust — 27. 

6. Complaint by — . 

1. Complaint by master for .assault on servant is not competent. 24 P. R. 1869 Cr. 

2. If a servant filed a complaint on behalf of h*s master, anither complainant cannot 
be substituted tf he dies. 1926 B. 178*93 I. C. *91 *27 Cr. L. J. +91, 18 C. W. 
N. 1211. 

7. Criminal responsibility or offences by—. 

1. A forest contractor is not criminall) responsible for damage to forest resulting from 
negligence of servants. U P. R. 1884 Cr. 

2. .Master causing the death of servant with a stick for refus-al to obey orders is guilty 
under S. 304-A, where servant had an enlarged spleen. 7 P. R. J877 Cr. 

3. Where a particular intent or state of mmd is nat the essence of an affence, a master 
can be cfirainaly liable for his serv.\nt"s act®, if an act is expressly prohibited. 51 
C. 948 « 1924 C. 9S5 = 25 Cr, L. J. 1 209 = 82 I. C 1 37. 

4. If the criminal act IS facilitated by the negligent act of the master, the master is 
liable. 1928 C. 491 = 112 I. C. 303 = 32 C. W. N. 805. 

5. Where a servant was giren money to pay it in a Bank and returned saying that he 
left It on the counter and lost it, he is liable to repay it unless be proves that it was 
stolen. 98 I. C. 367 = 1926 B, 320. 

6. A master is not criminally responsible for the acts of his servants unless he express- 
ly commands or personally co-operates with them or unless the criminal liability is 
imposed by statute. 16 Cr, L. J. 485. 

7. The emplojer is not criminally liable for the damage caused to his neighbour as a 
result of a contractor's negligence in omitting to prop the neighbour’s wall. 

50 I C, 347. 

8. Master is generally not liable for his servant’s act m criminal law. 46 C. 515. 

9. If the servant does anything wiihm the scope of employment, the master will be 
criminally liable. 39 C. 344. 

10. The owner is responsible for the negligence of his servant driving the car. A 
general injunction to chauffer never to drive the car bejond the regulation speed 
is not sufficient to gel rid of owner’s responsibility. 38 C. 415. 

11. Where two persons are convicted one for offences under Ss 280 and 304-A., I. P. C., 
and the other of abetment and it was found that former was only a servant acting 
upder the directions of the latter. Held, he is not guilt}', for he was not negligent. 

12Cr. L.J. 495*12 I. C. 215. 
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3. Where there is doubt as to the manner of death, the nature of injuries afibrd roatenal 
aid. 10 L. 876, 1930 L. 259— 31 Cr. L. J. 348» 3,1 P. L. R. 115=122 I. C. 97. 

4. In Rape cases. See Rape. 

5. Making note of— 

A Police Officer on makmg a search of -arrested persons should take note of marks of 
injuries and if called as •witness may depose to such marks. J93IC. 601=35 
C. W. N. U12«134 1. C. 1053=33 Cr. L. J. 11. 

6. Medical Examination of the accused. 

3. Wounds or marks of violence upon accused should be specially examined. The^e 
may ha've been produced in a struggle with the deceased and accused mav net 
be able to give any consistent account of the time or mode of their production 
His statement may be "wholly irreconcilable with the appearance of the injury* 
Toylor'i Med. Jur. 1928, P. 420. 

2. It IS very common, but erroneous idea that no person can commit a murder in 
which blood is effused without having hi? person and clothes more or less cohered 
■with blood. It is obvious that the throat of a person while standing, sitting ot 
kneeling may be cut by a murderer from behind and the clothes of the murderer 
may escape being stained with blood. The presence of spots of blood on the articles 
of clothing, knives, etc , may be quite consistent with the innocence of the accused. 

3. Wounds or marks of violence upon the accused should be specially examined. These 
may have been produced in a straggle with the deceased and the accused may not 
be able to give any consistent accouni of the time or mode of tiieir production* In _ 
a case the identity of the assailant was established by the form of ecchymosis on hU 
face. In that case the prosecutor in his defence struck the accused violently with 
the key of his door. 

4. A -wound may be found on the accused which he may pretend to account for ^ 
some accident* or in order to evade suspicion. His statement may, however, w 
wholly irreconcilable with the appearance of the injury. The kind of ■weapon used 
and the period at which wound was inflicted, may sometimes be inferred from a 
Simple examination and prove that the prisoner’s story is false. Tiry/ors Med.Jof^ 
1928, pp. 418^420. 

1. Whether sufficient to give benefit of right of private defence. 

Accused stabbed a man to death by knife. He had injuries on his persons. He was 
held to have acted in self defence and was acquitted. 33 P. L. R. 287, 

MARKED COINS. 

1. Finding of marked coins on the accused and opium on the informer are circums^n^s 
from which it can be inferred that accused sold the opium* 12 Cr. L. J. 4/ 

12 I. C. 87. 

2. Persons supplying marked money for detection of crime are not accomplices but onlj 

detecti"ves or spies. 19 B« 363, 15 B. 661, 35 B. 40l» 131 P. L. R* 1 • 

44 A. 226. 

MARRIAGE. Sc<s Bigamy — 15, Adultery 10, Enticing away married -woman 19. 
MARRIAGE REGISTER (FORGERY OF)— See Forgery~19. 

MARTIAL LAW. 

L The High Court has jurisdiction, after the restoration of normal conditions, to 

how far the martial l.iw was justified. The High Court can enquim n 

was emergency or not under S. 72. Goremment of India Act* 55 B. 263 **1 
57, 1930 L. 781-=31 Cr. L. J. 937. 

2. The question whether martial law was properly declared did not arise, 
effect of S. ll of the Ordinance was to validate all sentences properly or imp P 
passed. 55 B. 263. 

3. Martial law is incorrectly known as law and can be Jnsti'fied only wheo / *55 
Slate of xrar nod armed rebellion or iosnrrection and not merely a state ot ri 

B. 253 = 1931 Bom. 57=32 Cr. L. J. 403. 
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4. A summnrj’ Court appointed under mirtial law ordinance has no jurisdiction to try 
offences commuted ouisid; the martial law area, nor can it hold its Court outside 
the area. 45 M. H, 45 M. 922. 

5. That the ordinance was not inrtlidated by depprin? British subject in India of the 
right to be tried m the ordinary Courts by established Courts of law. 1 L. 
326 (P. C.) 

MASTER AND SERVANT. Sec Servant. 

1. Abetment of offence by—. See Abetment — 16. 

2. Act of servant for the beneHt of master. 

If riot i« committed by tne servant for the benefit of master, the latter is not guilt}'. 
1925 N. 372 = 88 I. C. 13 = 26 Cr. L. J. 1069. 

3. Breach of license. 

1. Master is liable for breach of condition of excise license by a ser\ant. 9 P. R. 1897 
Cr., 19 P. R. 1878 Cr., 4 P. R. 1882 Ct. 

2. A licensee or other persons permitted to fell trees in a forest in contravention of the 
conditions of license is criminally liable. 44 I. C. 347. 

4. Breach of peace. Master’s liability. See Breach of Peace— IS. 

5. Breach of trust by servant. See Breach of trust — 27. 

6. Complaint by — . 

1. Complaint by master for assault on servant is not competent. 24 P. R, 1869 Cr. 

2. If a servant filed a complaint on behalf of h’s master, an'>ther complainant cannot 
be substituted U he dies. 1926 B. 178=93 I. C. 891=27 Cr. L. J. 491, 18 C. \V. 
N. 1211. 

7. Criminal responsibility or offences by — . 

1. A forest contractor is not criminally responsible for damage to forest resulting from 
negligence of servants. U P. R. 1834 Cr. 

2. Master causing the death of servant with a stick for refusal to obey orders is guilty 
under S. 304*A, where servant had an enlarged spleen. 7 P. R. l877 Cr. 

3. Where a p.articular intent or state of romd is nat the essence of an offence, a master 
can be crimmaly liable for his servant’s act?, if .an act is expressly prohibited. 51 
C. 948=1924 C. 985= 25 Cr. L.J. 1209 = 82 1. C. 137. 

4. If the criminal act is facilitated by the negligent act of the master, the master is 
liable, 1928 C. 491 = 112 I. C. 303 = 32 C. W. N. 805. 

5. Where a servant was given money to pay it in a Bank and returned saying that he 
left It on the counter and lost it, he is liable to repay it unless he proves that it was 
stolen. 98 I. C, 367=1926 B. 320. 

6. A master is not criminally respansible for the acts of his servants unless he express- 
ly commands or personally co-operates with them or unless the criminal liability is 
imposed by statute. 16 Cr. L. J. 485. 

7. The emploj er is not criminally liable for the damage caused to his neighbour as a 
result of a contractor’s negligence in omitting to prop the neighbour’s wall. 

50 I C. 347. 

8. Master is generally not liable for his servant’s act in criminal law. 46 C. 515. 

9. If the servant does anything within the scope of employment, the master will be 
criminally liable. 39 C. 344. 

10. The owner is responsible for the negligence of his servant driving the car. A 
general injunction to chauffer never to drive the car beyond the regulation speed 
IS not sufficient to gel rid of owner’s responsibility. 38 C. 415. 

11. Where two persons are convicted one for offences under Ss 2S0 and 304-A., I. P, C., 
and the other of abetment and it was found that former ?\-as only ft scr\'nnt ftcling 
under the directions of the latter. Held, he is not guilty, for he uas not nevliveiit. 
12Cr. L.J. 495 = 12 I. C. 215. 
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8. Evidence of — . 

Where the word of n rcspcctnWe witness is against the word of n witness, who is only 
a servant and not what mipht lie called a rcspccinMc witness, the statement of the 
master is to be preferred. It would be very unsafe to accept the evidence of serraat 
without corro!>oraliorj. 1932 P. 88. 

9. Falsification of account by servant. Set Fafsification of account. — 2 

10. LtaVtlily of master for mischief by servant. Stfc—?. 

1 1. Liability of master under Cattle Trespass Act. Sec C.attle Trespass Act. 

12. Liability of master under Forest Act. See Forest Act, S. 26. 

13. Liability of master under Motor Vehicles Act. See Motor Vehicles Act, S. 5. 

14. Misappropriation by—. See Cnminal misappropriation— 8. 

15. Rash driving by servant. See Rash or negligent driving— 6. 

16. Theft by servant. See Theft — 7. 

17. Trespass by master. See Criminal trespass— 12. 

18. Trespass by servant. See Criminal trespass — 14. 

MASTER OF VESSEL, See Confession by inducement— 10. 

MEANS. 

When in a statute the word ‘ means * is used it is intended to exhaust the stgnificanci 
of the word interpreted, 2 M. 5, 40 A. 393. 

MEDICAL DEGREES ACT, VII OF 1916. 

Styling oneself M. D. IB. i.e.. Doctor of Biocbcmic Medicines or L.M. H. Llceod- 
ate of Homaopathic Medicines does not by itself constitute an offence. 1525 S. 71— 
81 I. C. 197«25 Cr. L. J. 709. 

MEDICAL CERTIFICATE. See Doctor s certificate. See Defence witness — 1. 

MEDICAL EVIDENCE. Sec Evidence— 23. 

MEDICAL EXAMINATION. 

1. In defamation case based on allegation that a woman had illicit pregnancy, she 
not be compelled to submit to a medical examination against her consent ana « 
refusal to do so is not evidence against her. 1930 L. 159—123 1. C. 841*31 Cr. 

J. 584® 12 L. L J. 5, 

2. The examination of an arrested person in hospital by doctor not for the 

his health but simply by way of second search is not permissible by the Owe wi 
out bis consent. It amounts to assault. 1931 C. 60l“134I. C. 1053 — 33 
W. N. 1212. , , 

3. In a charge of rape, the fact that woman did not offer herself for medical cxami 
tion. cannot -weigh against her. 1935 N. 69. 

MEDICAL OPINION, fee Opinion — 16, Whipping— 3. Murder — 63. 

MEDICAL PERSON. See Civil Surgeon, witness — 68. 

MEDICAL TREATMENT. 

1. Death by negligent — . See Culpable homicide, — 34, Death by negligence. 

2. Neglect to get — . See Murder — 78, culpable homicide. 

3. Not from a Civil Hospital. Sec Police Act, S. 29. 

4. Unskilful. See Rash and Negligent Act — 13. 

MELTING STOLEN PROPERTY. See Assisting in concealment of property 5. 

MERCHANDISE MARKS ACT (1889). See Trade mark. 

The word offence in S. 15 does not mean only first offence but also repetition of d. 
1932 S, 94. 

• MERCY OF COURT. See Sentence — 10, 

Where an accused does not formally plead guilty, the fact that he throws himself 
the mercy of the Court should not prejudice him. 12 C. W. N. 140. 
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Mercury. 

MERCURY-POISONING BY—. S« Poison-lC. 

MINOR. See Child. 

1. Age of— . Sfc Age. 

2. Buying and selling— for prosliluUon. See Prostitution— 2. 

3. Consent of—. See Kidnapping — 7. 

4. Custody of—. See Habeas Corpus. 

5. Evidence of — . See Witness— 15. 

6. Misrepresenting age. 

A minor misrepresenting himself to be major and borrowing money is guilty of cheat- 
ing. 58 I. C. 253“71 Cr. L. J.749. 

7. Sending of — to reformatory. See Reformatory Schools Act. 

8. Sentence on — . See Murder— 75 (B). 

MINOR OFFENCE. See S. 23S. Cr. P. C. 

1. Minor ofrence is not defined in the Code and should be understood in its ordinary and 
not in any technical sense. 22 C. 1006. 

2. The test of major or minor cfTence is not the gravity of punishment, but it refers 
to number of particulars constituting offence. 1936 B. 193. 

3. Court can convict an accused of minor offence if charged with major offence, but not 
vice versa. I Bom. L. R. 513. 

MISCHIEF. S. 425 to S. 440. Penal Code. 

1. Boda fide claim. 

1. Cutting a tree by a tenant under bona fide claim of right is not mischief. 58 I, C. 
828, 1923 A.428--71 I. C. 645, 46 I. C. 405, 62 I.C. 331=22 Cr. L. J, 507. 

2. Cutting a tree under bona fide dispute is not mischief. 23 Cr. L. J. 504. 

2. The accused hrolce open the lock of the graveyard to which they were entitled and 
buried the deceased. They are not guilty, (1890) 1 Weir 489. 

4. While there is nothing wrong in the owner exercising the ordinary rights of 
property, his act becomes wrongful if he infringes the right of another. 56 I. C. 
510, 39 M, 57. 

5. A knowing that his property has been sold m satisfaction of a public demand, des- 
troys the fruits on the land, is guilty of mischief when he knows that the sale 
becomes absolute after sixty days. 12 C. 660. 

6. In order to exculpate accused there should be a bona fiie mistake or dispute. 2 
A. 101, 7 C. W. N. 859, 1925 A. 291=85 I. C. 36 = 26 Cr. L. J. 660. 

7. Where a servant of the landHrd bona fide claimed and therefore cut a dead jack 
fruit tree standing on the homestead of a tenant and removed it, he is not guilty. 
1924 C. 805 = 83 I, C. 898 = 26 Cr. L. J. 194 = 28 C, W. N. 736. 

8. A mortgagor cutting a tree to repair another part of mortgaged property is not guilty 
of mischief. 23 I. C. 498 •= 15 Cr. L. J. 290- 

9. Ploughing bona fide on widowed daughter’s husband’s land is not mischief unless 
it is with an intent to commit offence, or annoy or insult. 8 M. L T 246 = 

1! Cr. L. J. 623. 

10. A bona fide dispute between the parties ousts the jurisdiction of a Magistrate to 

take cognizance of a charge of mischief. 68 I. C. 40. 

11. Accused pulling out some stones from the party wall under a bona fide claim is not 

guilty. 9 Mys. L. J. 140, 26 Bom. L. R. 978. 

12. If the obstruction is removed under boitit fide claim of right, no offence is commit- 
ted. 1932 M. 676 = 33 Cr. L. J. 655. 

2. Branches of tree — cutting off. 

1. It IS not in all cases that a person is entitled in India to cut away branches which 
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overliang his house. 1934 P. 221 «35 Cr. U j. 1304, 1923 R. 205=* 76 I. C 812. 
31 C. 944, 19 n. 4:0. 

2. Where land is leased stjhjcct to the landlord s trees rematninj Intact and the honse 
was built under the tree an 1 hraaehe? cat, the accuse I w.ts held guilty. 1931 P. 221. 

3. By altering or destroying land marks. S. 431, I. P. C. 

1. Land mark must have been fiTsd by the lawful .authority of the public servant. 
27 \. 300. 

2. Wliere the Municipality place.! a barricade to demarcate land which was for sale 
and which interfered with the .accused's ingress and egress and he removed it, be is 
not guilty. (1895) B. U. C. 745. 

3. A Magistrate is not empowered to lay down the boundary marks of the propert)' in 
dispute under S. 145 nnd hence its removal is no olfcncc. 27 A. 300. 

4. Where surveyor under the Survey and Daund.aries Marks .Act put some marks and 
• entered land not included in the notification the remor.il w.as an ofTence under S. 

434. 31 M. L. J. 305. 

4. By causing damage above 50 Rupees. S. 427, I. P. C. 

1. Where the complainant alleged the d.atnace to be Rs. 250 and a 3rd 'Class Magis- 
trate tried the case and found the damage to be Rs. 140. Held, that he could not 
try the case. 47 A. 64. 

2. The complainant need not prove his ownership when he is in possession of the pro- 
perly in respect of which mischief is done. 1927 A. 724 = 25 A. L. J. 1010. 

3. Rupees fifty must be the value of the actual injury and not of prospective or 
resultant loss to the owner. 8 B. H. C. R. 63. 

4. No order under S. 106, Cr. P. C.. can be passed on a conviction under S. 427, 1. P* 
C. 1927 A. 136=99 I. C, 348 = 28 Cr. L. J. 140. 

' 5. By causing inundation of public drainage. S. 432, 1. P. C. 

1. The accused erected a dam across a river which they claimed to do under an ancient 
custom. There was no evidence that it was likely to cause injury. He is not 
guilty. 4 M. H. C. R. (App.) 15. 

2. Accused cut a portion of the top of bund, to extend a mango garden and the 
Magistrate apprehended an inundation of the Team. Held, he was not guilty, as 
the damage anticipated was too remote. 25 W. R, 69. 

6 . By diminution of water supply. S. 430, I. P. C. 

1. In a complaint under S. 439 regarding cutting off a supply of water, the matter is 
pre-eminently for a Civil Court. 1927 A. 112=98 I. C. 474 = 27 Cr. L. J. 1354. 

2. The mischief consists not in breaking the bund, or in opening the sluice but m 
flooding or withering up the compl.ainant’s crops. 1927 S. 39 = 98 I. C. 49= 

27 Cr. L. J. 1^33. 

3. Accused cut a bund which did not belong to the complainant. Accused had been 
getting permit for diverting the water in previous years. Held, he was not guilty. 

54 I. C. 617. 

4. Taking excess quantity of water from Government Canal for a period exceeding 
that allotted to him is no offence under S. 430. ' 14 P. R. 1909 Cr. See 1911 M. W. 
N. 349. 

5. The cutting of bund to deprive a person of the use of water is an offence under 
S. 430. 44 I. C. 582, 34 A. 210, 44 I. C. 58. 

6 . Diminishing supply of water for agricultural purpose is an offence under S. 430. 

41 A. 599. 

7. Intention to cause wTongful loss is the essential element of an offence under S. 430. 

29 I. C. 670 = 16 Cr. L. J. 542, 1925 M. 577=t8 I. C. 188, 52 I. C. 276. 

8 . Taking' more water than one is entitled to, against an order as to turns and to c.au^e 
diminution of supply to others is not punishable under S. 430. H P. R- 1909 Cr., 
Contm 1 2 Cr. L. J. 551 = 12 I. C. 527. 
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9. Where the accused bunded up a channel carrying Tvater to the complainant s field. 
Held, no olTence is committed unless It is shown that he had some right to carry 
water to his fields and there was an intention on the part of the accused to cause 
wrongful loss. 1923 M. 141 = 69 I. C. 95«32 Cr. L. J. ' 55. 

10. It must b* proved that there had been unlawful and intentional interference by the 
accused with the admitted or proved rights of complainant. 61 I, C. 655 = 32 C. L. 
J. 476=22 Cr. L. J. 415. 

11. Before a landlord can be convicted under S. 430 for interfering with water supply of 
tenant, it must be provid that landlord h.id no such right. 1930 C. 318=34 C. W. 
N 86 = 50 C. L.J. 589=125 I. C. 849=31 Cr. L. J. 9+0. 

12. Intentionally obstructing channel or diminishing supply of water is an offence 
under S. 430. 1924 M. 17o=74 1. C, 3o2. OO I. C. 670, 1924 P. 704 = 84 

I. C. 322. 

13. Dimnishing the ''upply of water used for flushing the gutters of a city for cleaning 
is an offence under S. 430. 8 C. W. N 370, 55 C. 437, 3 A. L. J. 42. 

14. If there is no evidence of diminution of w-ater, the conviction should be under S. 426, 
34 A. 210. 

15. Where the accused cut the dam erected by complainant to irrigate his own crop, in 
order to save their crop from submersion. Held, they were not guilty. 8 C. W, N. 
370, 69 I, C, 59 = 23 Cr. L. J. 655. 

16. A Zammdar stopping a water channel, running over his land, on the complainant 
refusing to pay rent is not guilty. 3 A. L. J. 142. 

17. If the cutting is uUhoul any sort of right and the result is diminution of water 
supplj’i the offence under S. 430 is complete. 136 I. C. 592= 1932 P. 224. 

13. Cutting of irtiidA of the complainant to save one’s field from inundation is an 
oflence if it diminishes water supply. 135 I. C. 592=33 Cr. L. J. 313 = 1932 
P. 224. 

19. 1! accused charged under S. 430 for cutting bandh is acquitted, he must also be 
acquitted under Ss. 143 and 144, I. P. C. 1934 P. 505, 38 C. 559 Ref, 

^ By fire cr Explosive. Ss. 435*436, Penal Code. 

1. It IS necessary to prove a charge of arson under Ss. 436 — 149, I. P. C., that accused 
were actuated by common motive to set fire to the house. Here presence does not 
raise a presumption .against them. cO I. C. 667=22 Cr. L. J. 267. 

2. Accused set fire to a heap of rubbish m his field near a Government forest, which 
caught fire. Held, he nas not guilty. 8 Bom. L. R. 851. 

3. Gun or pistol, firing an explosive, is itself not an explosive substance. (ISS*^) 1 
Weir 235. 

4. The evidence of previous fires unconnected with the accused is inadmissible. 35 1 
C. 981 = 20 C W. N. 1267=17 Cr. L. J. 421. 

5. A sentence of ten years imprisonment is a wholly disproportionate sentence under 
S. 436. 1924 A. 781 = 82 I C. 54 = 25 Cr. L. J. H90. 

6. An additional punishment of whipping cannot be passed when an adequate sentence 
has been passed under S. 436. 1928 O. 111 = 110 1 C. 218 = 29 Cr. L.. J. 666. 

7. Fire to thatched wall near residential huts is mischief. 7 P. R. 1903 Cr. 

8. Arson in an Indian village shnuld be punished verj’ heavilv as it causes incalculable 
harm to innocent persons A sentence of 5 vears rigorous imprisonment was con- 
firmed. 131 I. C.436=32 Cr. L. J. 694 = 1931 O. 116. 

B. By injury to public road or bridge. S. 431, 1. P, C, 

1. .Accused cut timber some miles above the bridge. Two of lhe«e pieces came 
floating in a flood and coming in contact with the bridge destroyed it. Held, he 
was not guilty, .as there was no proof of intention or knowledge. (1883) 1 
Weir 510. 

2. Accused who dug a trench on a waste land alongside a public road, is not cuiltv 
(1888) 1 Weir 511. 
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9. By killing or maiming animal. S. 428, 1. P, C, 

1. Cutting- the ears of the asses clean off their base is "maiminff of animals” within 

S. 428, I. P. C. 39 I. C. 958=18 Cr. L. J. 620, 35 M. 594. 

2. Where nearly half of the ear is cut, withiut impairing its sense of hearing, it is cot 

maiming 18 Bom. L. R. 289 = 34 I. C. 973. 

3. Mere wounding an animal is not sufficient. Maiming implies permanent injuiy. ~i 
P. R. 1891 Cr., 33 P, R. 1881 Cr. 

4. Cutting a scar on the animal’s forehead is not maiming it. 33 P. R. 1881 Cr. 

5. Accused threw a stone to drive out a young buffalo and hilled ft. Held, he was 

not guilty, as there was nothing to show that loss was the likely result. 1 
Weir 502. 

6. But if missile was a heavy stone and hurled with violence and broke the animal's 
leg, the accused would be guilty. 12 N. L. R. IS8, 1 Weir 497. 

10. By killing or maiming domestic animal S. 429, I. P. C. 

1. Killing a calf belonging to another for skin or flesh is an offence under S. 429, irres- 

' pective of its value. 22 C. 457. 


2. A person killing a bull set at large by its owner in accordance with religions usage 
is not mischief. 8 A. 51. 9 A. 348. 17 C. 852. Sec II M. 145. 

3. Where after thief has stolen and slaughtered animal, another person joins him in 
skinning the dead body, the tt er is not guilty under S. 379 or S. 429. 3 P» 80t 
1925 P. 34 = 84 I. C, 341=26 Cr. L. J. 277. 


4. Killing a stolen animal for eating cannot add another offence. 3 P. 804. 

5. Domestic animals mentioned in S. 429 include their young ones. 22 C. 457. 

11. "Change in property." S. 425, I. P. C. 

1. The word change in S. 426 means physical change in composition orfoTm. 15*® 
S. 49= 105 I. C. 672=28 Cr. L. J. 960. 

2. Slere omission to give light to a house by falling to switch on the light does not 
involve change in the property, even though it may diminish its value or otihty. 
1928 S. 49= 105 I, C. 672=28 Cr L. J. 960. 

3. Where the accused threw a shoe in front of diners in a caste dinner, which made the 
dinner ritually impure, be was not guilty of mischief. 24 A. 155. 

4. Cutting the crops of another, when they are mature for harvesting is no mischief 
13 Bur, L. R. 126, 18 W. R. 10. 


5. Cutting unripe crop amounts to mischief. 7 C. W, N. 713 (714). 

6. Where the graziers by allowing their goats to graze did no more than put the 6^*® 
to Its normal use, it is not mischief. 52 M. 151, 1 Weir 492 Dist. 


12 . 


Charge. 

It IS open to an appellate Court to add a charge under S. 143 to one under t>s. 
and 451, as it would bare the effect of imposing a constructive responsibility 
individual act of all persons forming an assembly. 31 I. C. 337, 1924 M. 478® 
I. C. 70S. 


426 

for 

»76 


2. A person who has been charged with theft cannot be separately charged arid cw* 

victed of mischief for the subsequent act of killing an animal. (1902) 1 U'eir 4 » 
3 P.804. - 

3. Accused charged under S, 379 can be convicted under S» 426, without framing 
separate charge. 1934 P. 221 =35 Cr. L. J. 1304. 


13. Civil dispute. 

1. Accused took some earth from a Zamindar's land and pleaded that he ,^.!j 
following the custom. Held, that Criminal Courts are not meant to decide quest* 
of ci%il nature, 1923 A. 544 = 73 I. C. 805=24 Cr. L. J. 693. 

2. Where there was a longstanding dispute about a wall and the acensed pulled 
and constructed a new wall in its place. Held, that the dispute was one for 
cent by the Civil Court. (1892) 1 Weir 490, (1839) C. U. C. 465. 
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3. The owner of a deixd bulbck buried it, to prevent its being skinned by the village 

Mehar wbo claimed a right to it. Held, it wa« a civil dispute. 8,B. 295. 

4. Where the stoppage or the removal of the watercourse did not injure complainant in 
any way, it is a civil dispute. 1923 L. 92“77 I. C. 989=4 L. L. J. 482. 

5. Where the mortgagee cut a few trees to repair another part of the mortgaged pro- 
perty, the dispute is of a Civil nature. 23 I. C. 498. 

6 The provisions of S. 425 are fref^uently resorted to as a mode of deciding civil 
disputes. 12 W. R. 59. 73 I. C. 805, 28 C. W. N. 736. 

7. Person raising his low land and causing overflow ol rain water into other lands 
is not guilty of any offence. It is a civil dispute. 1933 C. 150=34 Cr. L. J. 679, 
36 A. 209. 

8. A person putting up oil engine on his property and working it is not guilty of 
mischief although it causes damage to another s property. It is a civil matter. 
1935 B. 164 = 59 B. 177. 

14. Damaging one’s own property. 

1. An accused who knows that senous mental annoj'ance must be caused to the com- 
plainant in breaking open his own house, is presumed to intend the inevitable con- 
sequences of bis act. 9 Cr. L. J. 196. 

2. Accused entered a vacant land and broke down his own wall and rebuilt it, he is not 

guilty. 11 Cr. L. ]. 533=7 I. C. 8SS, 

3. A got a decree for possession of land with mesne profits and took out execution 
which was struck off for want of notice. He took out fresh execution. In the 
meanwhile judgment debtor raised crop which the servants of decree-holder cut and 
removed it. Held, they are not guilty. 1926 P. 244 = 93 1.0.40=27 Cr. L. 
J, 392. 

4. No person can commit mischief m respect of his own property. 1924 0.132=72 

I. C. 833, 66 I. C, 817. 

5. No offence under S. 426 is committed when the accused removed a few bricks 
from a wall, which be believed to be bis own. 1927 L. 145=99 1.0.414=28 
Or. L. ]. 158. 

6. Throwing earth on one’s own land is not mischief. 1930 M. \V. N. 909. 

7. If an auction purchaser destroys the property, he purchased, he is not guilty of mis- 
chief. 1922P. 197 = 66 1. C. 817. 

15. Easement. 

1. Property under S. 425 means tangible property and not easement. 1930 M 
W. N. 909. 

2. It is not unlawful to remove lateral support and cause damage unless the right to 
support has been acquired by prescription for 20 years. 1921 M. 322 = 68 I. C. 831. 

3. If the accused removes the dams of the complainant, although he got injunctions 
against the complainant, he ts guilty of mischief. 51 B. 487=1927 B 363 = 101 
I. C. 604 = 28 Cr. L. J. 476. 

4. Accused built house on his own land and thereby neighbour’s surplus water remained 
stagnant in his house and damage was caused to his building. No right of easement 
was acquired to let out surplus water. Held, accused were not guilty. 1934 P 
191 (2) = 147 I. C 538. 

1 6. Employer’s liability for employee’s negligence. 

The employer is not criminally liable for the damage caused to his neighbour as a result 
of contractor’s negligence m omitting to prop the neighbour’s wall. 50 I. C. 347 = 
20 Cr L. I. 299=17 A. L. J. 343. 

17. Essentials and Evidence. S. 425, 1. P. C. 

1. Intention to cause wrongful loss or damage is essential for mischief. 8 R. 13=1930 
R. 158=125 I. C. 271«=31 Cr. L. J. 799. 

3. Over the chabuira of mosque there was an image of Hindu God. A Hindu widened 
the doorway in the wall belonging to the Mohamadans. Held, he is guilty of 
mischief. 1926 A. 704 = 96 I. C. 210=27 Cr. L. J. 895. 
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3. Where there was a &OHfr/<rftfchini of right by the accH<ed to the n-aJ) in dispute 
and accused entered the complainawis house ami pulled cbwn the addition in hu 
absence. HeJd, that ofTcnce of mischief or house trespass was not made out 19'’! 
B, 4«6«r84 I C. 254«25 Bom. L, U. 978«2o Cr. L. J. 254. 

4. A buii liberated according to ffinrfu custom is more.able property capable of bein: 
subject of the oHcnce of mischief. 34 P. B. 18Sa Cr., 32 P. B. 16S9 Cr. 

5. Cutting trees for public purpose by some tnuncctpal commissioners against the order 
of the iXfunicipaf Committee is not mischief, 9 P. R. 1878 Cr. 

6. Destruction of postal receipt on receiving delivery of a registered article is not rob* 
chief, 24 P, R. t905 Cr. 

7. Abstraction of document from a judicial record is mischief and theft. U2P. H. 
1866 Cr. 

8. If bricks are taken out of a w-all tvhich is partly under the house of the accused tb«e 
Js no mischief. 21 P. R. 2890 Cr. 

9. In case of colhsion resulting in damage to the carriave of the complainant, lb# 
offence falls under S. 279 and not S. 42>. 15 P. U. 1900 Cr., 15 I. C. 803. 

10. A person allowing his cattle, Inbitoally nnl intentionallv to graze on the crops of 
others is guilty under S. 427 for mischief. 50 I. C. 995=21 Bam. L. R. 247. See 
23 P. R. 190+ Cr. 

1 1. Where the acausad is oaly guilt/ of na jfigeics, he is not li.abfe for mischief, for iMt 
offence imports that the act was done wilfully. 15 I. C. 808 = 13 Cr. L. J 53o» 
9 B. 173. 

12. Where the branches of co-nphinants trees Wire cut nt the instance of the accesw 
with the knowledge it was likely to cause wrongfu* loss to the complainant, the 
offence of mischief ts complete. 1927 A. 610. 

13. Where a person cut his tree and allowed It to fall on another’s tree to P^®***^ jJ? 
own tree in spile of protest, he is guilty of mtschief. 98 1. C. 181«*27 Cr. L. ). 

14. Tne complainant held the land of the accused even after expiry of the lease. 1° 
fact he was a trespasser. The .accused snatched his ropes used for watering w 
field and threw them in the well. Held, he was guilty of mischief. 7 


i * 15. A and B were jotnl owners of land. A erected edifice without the consent of B 

got a decree for Its demolition. B's servants pulled it down. Held, they were no 
guilty of mischtet. 3 C. 573. 

16. A person cannot be convicted of nji‘5chief for demolishing a wall which aflotbet 
erected on bis land. 1887 A. W. N. 101. 

17. The accused dug up some graves and removed stones to extend cultivation. He 
was held guilty. 1 Weir 496. But the case would have been different « t . 
graves had been discarded ones and had stood on accused’s .and. 4 Bom. B. 
463, (19'2} I Weir 496. 

18» Where land IS leased subject to landlord’s trees remaining intact and , the 

builds the bouse under the tree and cots off branches, he is guilty. 1934 P.221 " 
35 Cr. L. 2394. 

19. Cutting ripe crops Is not mischief. 1934 O. 182=35 Cr. L. J. 797, 1929 M. 5, 
1918 P. 323, 7 C. W. N. 713 Rel. on. 

20. Cutting and removing Goveroroent ttees^ without leave. 2 Bom. H. C. R. 392, 

18, Liability of master for the negligence of servant. See Mester and Servant 7. 


19. Negligence is not— . • ' a- 

1. Accused set fire to rubbish in bis field and gust of wind carried the flame to 
adjacent forest and burnt it. Held, he was not guilty. 8 Bom. L. R. 351. 

2. Accused while driving his bullock cart pulled the bullock in the wrong direction 
dashed the pole of his yoke against foot-board of the complainants carnage 
caused damage. Held, he was not guilty. (1886) 1 Weir 495. 

20. Oil Engine—Nuisance. 

If a person instals an oil engine on his own property and the working causes damage 
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another's property, tlie accused Is liable for damages and not guilty of mischief. 
1935 B. 164 = 59 B. 177. 

11. Party wall. See — 1. 

12. Procedure. 

1. Accused cannot be tried on the same facts both for mischief and theft. (1902) 1 

Weir 497, 3 P. 804, 2 B. H, C. 392. 

2. The cases in which 1he defence of fcoHCT claim of right is put forward, should 
not be tried in a summary trial. 25 W. R. 65, lO C. -*08. 

3. A person was charged and convicted under S. 426. His conviction cannot be altered 

to one under S. 352. 1936 P. 535. 

4. It is not open to any appellate Court to add a charge under S. 143 to one under 
S, 426, as It would have the effect of imposing constructive responsibility for 
individual acts of all the members of the assembly. 31 I. C 337. 

23 . Pulling down encroachment. 

Persons cannot take law into their own hands or pull down terraces on encroached area 
to abate nuisance. They are guilty of noting and mischief 57 M. 351 = 1934 
M. 95, 39 M. 57 Diss. from 1923 M. 523 and 1927 B. 363 Re), on. 

24. Stolen animal — killing of — . 

1. Killing a stolen animal for eating does not add another offence. 3 P. 804 = 1925 P. 34. 

2. Stealing a calf and subsequently krlhng It ate two distinct offences. Separate sen- 
tences are legal. 1936 B. 172=37 Cr. L. J. 553, 3 P. 804, 5 Bom. L. K. 460 and 
(1866) 6 \V. R. Cr 5 Diss. from. 

25. Straying of cattle. 

1. In the case of mischief done by straying of cattle, mere neglect or carelessness on 
the part of the owner of cattle to keep them from straying into the fields of others 
IS not sufiicient. 6 B. H- C. App. 36. 

2. To warrant a conviction under S. 425 it must be proved tliat an owner of cattle 
Wilfully caused the cattle to enter the field of the other to c.iuse damage. 9 B. 173, 
29 A. 565, 7 B. 126, 5 S L R 263 

3. Where the accused grazed their c.nttle on waste lands on which the Government had 

prohibited the public from grazing cattle, and a provision for grazing was made 
elsewhere, he was guilty under S. 425 (1886) I Weir 492, 2 I, B. R. 158 

4. But when the grass was not meant to be sold for profits and accused grazed his 
goats without permit, he was held not guilty. 52 M. 151 

5. Where in the absence of the accused, his cattle entered into Government garden, he 
was not guilty of mischief. 23 P. R 1904 Cr. 5cc 8 Bom. L. R. 549 

MISCONDUCT. 

1. In Election. See Election. 

2. In Public by a Drunken man. S. 510, 1. P C. 

The accused a village Magistrate, arrested a man who was ver\ drunk and who had torn 
the sacred thread of a person and bad hit the accused in the foot. The accused was 
convicted for wrongful restraint. Held that there was ample justification for the 
accused as private citizen to arrest and to put restraint on a drunken and disorderly 
man, who was a danger to the public 44 M. 913. 

3 . Of Legal Practitioner. Se< Legal Practitioners Act, b. 13 
MISGUIDING PEOPLE. 

Misguiding people and then making off with llseir property IS an offence under R 379, 
I. P. C. and not under S. 420. 1932 C. 865=33 Cr L. J 823. 

MISREPRESENTATION. See Cheatirg— 4. 5. 

1. As to age. See Minoi — 6. 

2. As to caste. See Cheating by Personation — 4. 

3 . As to position in life. Sec Cheating by Personatioa— 5. 
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Nisfake of Fact 

MISTAKE OF FACT. 5s. 76-79, 1. P. C. 5 m Arrest. 

1. Act justified, or justifiabie act. 

J. The jict of mother-in-hw in abducting^ her dnuph<er*in-laxv and compelh'ng her tu 
marry np.iinst her will which falls tinder S. 366, Pemal Code, is not one which 
she IS justified by law in doing and S. 79 can afford no protection (o her. 1929 1. 
7)3 = 30 P. L. R. 573. 

2. A school master inflicted corporal punishment nccess.ary for school discipline to a 
child under ’2. He is protected under Ss. 79— 89, Penal Code. 3 R. 659«1926 
R. 107«9n. C. 412=27 Cr. E.j. 636. 

3. There is no justification within S. 79, for a husband to use force or restraint to 
compel his wife to leare him. The forcible rcmoral of the woman amounts to an 
ofience. Conviction under Ss. 147—448 ts proper. 47 I, C. 807=19 Cr. L. J. 955. 

2. Good faith. See Good faith. 

3. Where there is no good faith S. 79 does not apply. J922 A. 264=65 I. C. 433. 

2. Plea of good faith cannot succeed under S. 79 when it has failed under S. 499, 
Exception 9. 50 C. 518 = 1923 C. 470=71 1. C. 792. 

3. Mist.ake of fact about the first marriage is no defence under S. 79 in a ca<e of 
bigamy. 45 M, 986. 

3. Mistake. 

1. Accused assaulted a man believing him to be n ghost and killed him. He is 
guilty. 1926 L. 554=99 I. C. 7I»28 Cr. L. J. 39, 11 P. R. 1888 Cr. Esph 

2. Police Officer arresting a person under a mistake of fact by virtue of a warrant is 
protected under S. 76. 1924 B. 333 = 81 1. C. 317=25 Cr. L. J 797, 47 C. 8)8. 

3. A constable saw a person dressed in ragged clothes carrying three bundles of cloth. 
Suspecting it as stolen property he questioned him and was told that the cloth ^ss 
made in England. The constable noticed Gujrati Mark on the cloth and therefore 
arrested him who was sub‘’cquently released. Held, that the constable made an 
honest mistake and therefore ts protected under S. 76. 12 B. 377. 

4. Complainant was arrested on suspicion at 10 p. M. witbs bundle tbecontentsof 

he did not know. The constable ts protected by S. 76. 20 B. 348, I2 B. 377 {397;. 

5. A person w'ho kills another on jealous suspicion of wife however strong or where a 
number of persons seize hold of a woman believing her to be a witch and do her to 
de.ith cannot plead mistake. 29 B. 2J5. 

6. A person who knowingly obeys an illegal order, abets the illegal act of his saperior. 
He cannot plead justification, 20 B. 394, )7 P. R. 1S83 Cr. 

7. Accused, a Public Works contractor, received permission from bis department to 
quarry stones from a place which turned out to be protected forest whereupon e 
was convicted. 38 M. 773 Contra 14 Bom. L. R. 365. 

8. In case of kidnapping, the accused’s belief that the girl is over Ifiyearsisiromateriaf. 
1929 P 651. 

9. When a person arresting believes in good faith by reason of a mistake of * 

non-bailable offence had been committed, he is protected by S. 79. 54 I. C. 997. 

lO. Where a process-server intercepted a Palki, which he suspected to contain one 
who was evading arrest. Held, be was protected under S. 79 24 C. 885. 

MISTRESS. See Possession of wife or servant. S, 27, 1. P, C- ^ 

I. If a son is prohibited from carrying away things to bis mistress, ^he is not gtnlty o 
abetment, if the son carries away things from the house. 11 P. R* Cr. 

. 2. Selling married woman as mistress falls under S. 372, I. P. C as this is an immoia 
purpose. 1934 A. 324 = 35 Cr. L. J. 571. 

MODE OF TRIAL (IRREGULAR). Sse Irregularities. 

MORAL CONVICTION. , . . ^ fact, 

J. However morally convinced a judge may feel as to the truth of a jj, 

unless there is legal proof of its existence, be cannot take it as proved. ^ 

43. 37 C. 467. 
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2 ' “ “such a moral certainty as 

, ■ « ; * . “ . • beyond all reasonable doubts.” 

! j, ■ • , I '■ ,'hen there is no such moral 

certainty the benefit of doubt must go to accused. 22 C. 313(323). 

MORTGAGOR— BREACH OF TRUST BY—. See Bre.ach of trust— 18. 

MOTIVE. 

1. Absence of — 

1. Want of anv proof of motive does not justify rejection of reliable evidence. II Cr. 
L. J. 498 = 7 I. C. 601. 

2. The absence of all motive for a crime, when corroborated by independent evidence 
of the accused’s previous insanity is not without \s eight. 34 C. 686. See 112 

I. C. 222=29 Cr. L. J. 1006. 

3. The absence of motive for commission of crime and its being committed under 
circumstances which renders detection inevitable are important points to be con- 
sidered. 1929 C. 1 = 115 I. C, 561=30Cr. L. J.494. 

4. Where the motive for premeditated murder is absent, capital sentence should not be 
passed. 1924 L. 654 = 84 I. C. 653=26 Cr. L. j. 349. 

5. When motive against one ol the accused is proved and against others, it is not 
proved, High Court can uphold conviction without assigning motive, 35 I. C. 818. 

6. Where the motive for premeditated murder is absent and .accused killed his wife and 
child, while taking them to a neighbouring village, capital sentence should not bs 
passed, 1924 L. 654 = 84 I. C. 653. 

7. The absence of motive does not admit of any positive evidence. When people of 
neighbourhood cannot say what the motive (or murder rvas, it is safe to accept that 
there was no motive. 1932 A, 233. 

8. If ths crime of accused is brought home to bim on evidence, motive is of secondary 
importance. 1935 0. 354 = 36 Cr. L. J. 767=155 J. C. 52?, 1934 S. 6 = 35 Cr. 
L. J. 736 

9. T’ “ ' ' ' officer can often remember to good pur- 

•k for the ^oman at the bottom of it.” 

• • • • ... • • Bd. 1906, P. 13. 

10. The fact that a horrible murder IS committed ’aith no apparent motive does not 

necessarily show that the accused nas mad at the time. i929 C. 1 = 115 I. C. 5bl. 

11. Question of motive IS immaterial when murder is proved bejond doubt. If the 
eye witnesses are accessories after fact motive is necessary to be proved. 193b 

0.413. 

2. Adequacy — 

1. It IS not necessary for the prosecution to pro\e the adequacy of motive, 1928 L. 
657=108 I. C.370 = 29 Cr. L. J. 378. 

2. If the prosecution tails to elicit the motive for assault, it is not a fatal defect in the 
prosecution case. 1930 L. 490 = 126 1. C. 572=31 Cr. L. J. 1069. 

3. If the Court is satisfied as to the fact of murder, the adequacy or inadequacy of the 
motive IS not important. 1929 M. W. N. 592 

4. Atrocious crimes have been committed from very slight motives, not merely from 
impulse or revenge but to gain a small pecuniary advantage and to drive off for a 
time pressing difficulties". Will's Cir. Ev., 6th Ed. pp. 63-64. 

3. Affecting sentence. 

Motive may be taken into consideration as regards the question of sentence. 1932 C. 
651=36 C. W. N. ?85, 1924 L. 654 = 26 Cr, L. J. 349. 

A. As corroborative evidence. 

1. The proof of a motive for crime is not corroboration of the evidence of an eye 
witness. 131 I. C. 439=32 Cr. L. J. 97= 1931 O. 119 Contra 7 L. 84. 

2. Where there is other evidence of guilt of accused, the existence of motive is a 
circumstance corroborative of the case against him. 1926 17. 8b = 7 L. 1S4. 
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.5. Bad- 

If an officer has got power the fact of his using that power from a bad motiTe,does not 
inralidate the exercise of that power. 52 AI. 238. 

6. Definition of — . 


A motive is that which moves a man to act. Whether the belief which produces the 
state of mind is true or false, the motive remains the same and the truth or falsity 
of the belief is not really in question. 22 Cr. L. J. 529= 62 I. C. 5-15. 

7. Enmity. See Enmity. 

Enmity i? a double-edged weapon. What would be reason for murder might also be 
reason for falsification of the case. 1933 O. 457=147 I. C. 111. 

8. Evidence and value of — 

1. However strong and convincing the evidence of an adequate motive maybe, that 
evidence can never counteract the harm, done by the reception of inadmissible 
evidence. 36 M. 501. 


A Judge’s personal knowledge about motive should not be imported into evidence. 

SO 1. C. 337. 
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Motive for a crime, while it is always a good corroboration when the evidence '? 
convincing, can never supply the want of direct or circumstantial evidence oi *be 
crime. 7 L. 84, 1927 L. 74, 1932 L. 195, 1933 A. 394. 

The fact that the previous murders hare been committed by accused does not con- 
stitute a motive. 62 I. C. 545. 

The crown cannot impute ignorance of law as motive for the crime. 59 M. L- J' 

If the evidence of eye witnesses is trustworthy, motive need not be proved. ^1 
C. 705, 1925 L. 328 = 86 I. C. 406, 1928 L. 657, 126 I. C. 449. 

Prosecution cannot be discredited merely because the evidence of motive is not clean 
49 C. 358. 

The existence of motive, in the absence of other evidence cannot form the W*' 
conviction. 1930 L. 545=125 I. C. 324, 1932 L. 195. 


If the facts are clear, the motive is irrelevant, hut if the facts are not 
may explain what otherwise would be difficult of explanation. 1929 C. 


561, 1929 M. W. N. 94b. 

When the manipulation in the personrel of the actors is extremely easy 
tremely difficult to refute, the question of motive is ofextremeimportance- 
O. 120 = 93 I. C. 1025=27 Cr. L. J. 529. 

Motive, though immaterial for bringing the offence of murder home to the 
is relevant or important on the question of intention. 1928 C. 430^109 • 
= 32C.W.N. 345. 

The motive for the crime should be considered in inflicting sentence. 


O. 180. . j9Jl 

Proof of motive of crime is no corroboration of the evidence of eye witness 


0.1 19*- 131 I. C. 439=32 Cr. L.J. 697. 

Motive for a crime can only l>e proved by admissible evidence * ‘ 


evidence. 1931 M. 6S9= 134 I. C. 1 143 = 33 Cr. L. J. 51 =54 M. 931. 

Where the deceased prior to her death made a statement which made 
JO the motive of the accused, it is not adrnt'siWe under S. 8, 
where it IS not shown to have accompanied or explained any .act ot 
54 M. 931. ‘ ^ 

llvi(*en<'e of Kail ch.aracter to prove motive .for crime is not excluded. 93 1. 

47 C. 671. 1923 II. 71. ^ 

Motive IS a fact which IS only within the knowledge of the 1'“^ 

aod “whi'-h m human being but the party himself can divine, 19-3 t-- 
I C.4^2. Will’s Cr. liv. 6th lid.fiO. 

Wl-F-n aov erirre is proved, it is C'jnece«s.iry to consider the question of 

r-35 O. 2":>5“J54 J. C. 57a 



.M. 




In-c — 

IQ railur'* to fliirrrrf noJiT** for #Ti clo*>« not «irnifr i!« tinn*c\i<t»*n'"o, an<l 

f-^iliur torro’.ncr rTit’rprr rl mrtiTf. tl-owpit « iiia\ fon*tituir n v.caVn''«<i in 
tV** nlioV K'U pTonf. i« not fatal in law. C 4?0- K(Q 1. C. 4‘i2. Wipnorr 
s. ns. iq:; c. 115 i. c. 5f>i. 10:5 i. ?>'''•(> i.. j. 774 . 

Whf'p PTid^nor tn romnn'’;ion of mni** 1'mV.a cjovrii, it la not nccc‘'nry 

to tlir TMi'rrrr rf ixirMvr. ]n2} O. :'.5^34 Cr. I.. J. 1009=145 I. 

C. 470. 

21. Thp raiatcnop or al«'fnrr of tnotnr mav rxphm fa't« r.hicli noolcl ollicrni«e lo 
tfifTinilt of raphnition. 1Q^» (*. 1^115 1 r. 501. 

22. MnJnr i« important on tK** «jnr«lion of mtontion. 1924 C. 430. 

25. I’ro'.^ulim rannoi ptotr that oa tt\o proa iou« ore.a«ion<, arrmpd committed mur- 
drr. Vut t ad faU'-h oh.atcrd and cot conairtrd other pervini. b2l. C. 545 = 
22 Cr. L. J. 52>. 

24. The {.art th.at the a\.a< fimnnally rmKaTr.na<ed reler.ani aa motive m ,i 

ra*c of oVtaininp money \»\ toTC'*t'. 1925 U. 122 = 2*) Ct. L. J. 492=3 U. 11. 

15. Mere eaiMence of alichl motive k not <ufiieieat corroMr.atioa. 1934 I.. 8 = 35 Cr. 
I.. J. f>23. 

2'J. To lw*cm ca«^e aailh evidence of motiae to f-estin .at the nronc end. If crime is 
prnard al>«enee of motive ia nnmatenal. l '>34 S. f»w 35 J. 736 

27. In a trial for murder proof of adeiiuate motive i* not neceaa.ara. 1934 L. 363. 

2%. I’Toaeeytion i* not \v5«nd to ptove naotwe. 1934 O. 405= 35 Cr. U. J. 1113. 

2®. r.sKlence of motiae doea not lead to infere-ire of rommi««ion of ofTence. 1934 
IVh. 1 29. 

9. Honourable. 

When an OfTence i« comimtte<l. the fact th.at it naa committed i\ith honourable motive 
la .an extenuatinj ctreumsuance. t>l*. 471= 1925 159=104 1. C. 436=28 Cr. 

L. J. 820. 

10. To implicate accused. 

1. Where there la an apparent crudpe ajainat a party and there la .a motive to mi* 
plicate an accu«ed person, the evidence moat i)e eaamined niih caution. 1929 P. 
705 = 123 1. C. 705=31 Cr. L. J. 468. 

2. Where the iMtneaaea m a murder ca«e implicate the accuaed only when they are 
f.aced with tlie neceaaita of caculpalinp themselve«, their evidence la open to prave 
««apicion. 1930 P 33 n=129 1 C. 666. 

MOTOR CAR Stfc Lorry 

MOTOR VEHICLES ACT (Vtl! OF 1914.1 

General. 

S. 562, Cr. P C., does not .ipplv to an ofienee under Motor Vehicles Act. 19'’6 
B. 230 

S 4. 

1. The accidents which come within the provisions of the section .are those which result 

in some injuries, annoyance or danger to the public 1928 M. 364. 

2. The person incharpe of the car, though he mav not l>e owner, to whose order the 
driver is submitting at the lime of accident, or immediately thereafter, is amenable 
to this section. 1928 A. 251 =108 I C. 230 = 29 Cr. L. J. 357. 

3. Police Officer stopping s'chicle need not be one engaged in regulating traffic. 1930 
M. 445 = 31 Cr. L. J. 639. 

4. Driver IS bound to obey the signal to slowdown. A. L. R. 1933 N. 413. 

S. 5. 

1. If the car IS going on a very wide road and even if the driver did go slightly 
over the middle line, the cars coming in the opposite direction are to give way 
1929 R. 14 = 115 I. C. 900=30 Cr.L.J. 539. 



Motor VccUielc^ Act — (co«M.) 

2. In tletermimnK whclhet lltp m-\nnfr n( iltiviti? wns lo tJif puWic cr wf, 

fCRatcI must he had to nU the ciTC\tm*tance«i o( the cate and the amount of tuF.''! 
which nctuah)' wajsnt the Omc in the place. U. 5&4»97 !. C. 97i»17 Cr 
L. J. 12»3. 

3. Where an accused saw another car sipptoachint: him on its proper tide of the toai 
and where he ntiithi to hate drawn twhind the water cart passing in the <am? 
direction but attempted to force his nay. he is cuilty under S. 5. 1925 A. 793= 
SS I. C. 993«26 Cr. L, J. 1254. 

4. Where an accused has l>een dntiriR car for aMut 13 years and had ohtainei 
a UrRC number o! Rcxyd cett\ftcatc«, hw bccn<e should not I'C cancelled. 33 
I. C. 998. 

5. The owner of a motor ear ts not crimirtally liable for the negbpence of driTctw 
drtvmg the car nithout proper lights. 1924 H. 63*= 25 Cr, L, J. 195. 

6. An absent tuaster t& not crtm(n.ally lahle for fast dnring where he had camiooed 
the driver not to exceed the regubtion speed. 1924 C. 9y5*=5J C. 948. 

7. If the scniVint does something outside the scope of his employment the master wottld 

not he ctimmally hable. 34 146. 

8. Kngaping in convcfs.atlon whilst driving on a road under repair is not necessanij 
rash or negligent act. 192o C. 3CO=3o C. \V. N. 66. 

9. Where a master driver left the car in ch.nrgc of cle.aner with iosfructions cotto 
drive and went to a neighbouring workshop and the cleaner started the car aao 
broke the corporation post, held, that the master was not liable merely on ire 
ground that the cleaner was his servant, for the reason that driving the car, lay 
outside the scope of cleaner's employment. 29C. W, N. 815. 

10. If the offence was under S. 5, Motor Vehicles Act, and charge mentioned Ss. 16-17 
and fully stated the facts, the ch.arge was not defective. 59 C. 113. 

11. The accused arraigned with negligence cannot claim the benefit of error of judgmeot 
when he exercised none. 1925 S. 233~92 I. C. 433. 

12. If the offence comes equally under S. 5 of the Act and also tinder S. 279, 

there can be no question of prejudice to the accused tf the conviction is under oa« 
or the other. 1925 B. 526*90 I. C. 320 » 26 Cr. L. J. 1536. 

13. A person cannot be punished both under the special Act and I. P. C. for the satnc 
offence. 1928 B. 231*29 Cr. L.J. 981*112 I. C. 101*1931 M. W. K. 397. 

14. Accused cannot plead contributory negligence 32 Cr. L. J. 1061. 

15. Fine should be proportionate to the means of the accused. The best way to stop 
dangerous driving by profession.il drivers is to cancel or suspend the license uade 
S. 18. 1925 A. 798*88 I. C. 998«26 Cr. L. J. 1254. 

16. Summons under the Act is to be in the prescribed form under S. 68, Cr. K C. 
1928 A. 261*108 I. C. 230 * 29 Cr. L. J. 357. 

17. Contributory negligence is no defence for cases of hurt by rash driving. 

A. 708. 

18. An error of judgment is not sufficient to convict a man. 59 C. 113. 

19. If the driver cannot stop the cat without violent application of brakes so as to resclt 
m a skid, he i9 driving recklessly, A. t>. R, 1933 N. 413. 

20. Test of negligence is whether accident could have been avoided by accused, just 
like a prudent man. 1934 N. 65. 

S. 6. 

1. Owner is not bable if the motor is driven without his knowledge by an 
driver or where the unlicensed driver is permitted by the licensed driver, i" 

C. 410*110 I. C. 326* 29 Cr. L. j. 694. 

2. A motor bus owner allowing hia driver to drive his omnibus without a license 
plead in defence that the expiry of driver's license was not known to him. 

M. 1080« 105 I. C. 674* 28 Ct. L. J. 962. 
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S.8. 

1. The* driver IS bound to produce the license at once when the demand is made. 
43 A. 123. 

2. It is only the Police Officers who c.in demand the license and an order requiring the 
driver to .attend a Magistrate’s house or Court with a license is illegal. 1927 A. 

478= 101 I. C. 668, 28 Cr L. J. 492. 

3 A Police Officer can ask the driver for his license in the private grounds of a person 
and It IS not necessary that the car should be .actually being driven on a public road. 
1926 P. 446 = 97 I. C. 48=27 Cr. L. J. 1072. 

4. Failure of a driver of a vebicle to produce on demand a permit Issued to him under 
rule 21- of U. P. Motor Vehicles Rules is not an offence. 50 A. 876. 

5 An offence under S. 8 is a tecnnical one Fine of a rupee or even less would meet 
the end of justice. 1922 N. 71 =65 I. C. 425=23 Cr. L. J. 73. 

6. Offence under S. 8 IS n technical one and does not merit a prosecution. 1926 P. 
444 = 97 I. C. 48. 

7. T^Iere non-carrying of licence is no offence but the failure to produce on demand by 
Police Officer is an olTence, 33 P. L. R. 278. 

S. 11. 

1. If the injury is caused to no other person except those m the car as a result of car 
jumping over a culvert the incident is not an accident. 51 M. 504. 

2. Omission to blow horn at a turning when a car goes from right side to the wrong 
side of the road is a contravention of rule 18 of Madras Motor Vehicles Rules. 
1923. 13 Cf.L.J. 487 = 15 I C. 487. 

3 The person responsible for fixing the number plate or board is the owner and not 
the user of the car. 1926 P. 446=97 I. C. 48=27 Cr. L. J, 1072. 

S. 16. 

1 . There is no such thing as an offence under S. 16 at all. It is a penalty clause. The 
summons issued to the accused charging with an offence under S. 16 ts invalid. 
1928 A. 261 = 108 I. C. 230. 

2. The fact that an unlicensed person was charged with driving motor-car without 
license and pleaded guilty to that charge is not sufficient to convict the motor 
driver of having allowed him to drive, where he was not specifically charged under 
S. 16. 1930 S. 64= 1 19 I- C. 536=30 Cr. L. J, 1077. 

3. Omission m summons to specify the sections of this Act or rules made thereunder 
for breach of which a person was being prosecuted is a serious defect. 50 A. 
876,1934 0.370 = 35 Cr. L. J. 1 16I (2). 

4. A motor-car which carries mail and also passengers is not exempt from the operation 
of ordinary rules of license for driver and those restricting the number of pas- 
sengers. 1927 B. 154 = 100 I C. 1053 = 28 Cr. L. J. 397. 

5. Suspension of a permit for an offence of over-loading a motor-car vehicle cannot be 
permitted. 1929 P. 64 = 110 I. C. 803 = 29 Cr. L. J. 771. 

6 The time at which car n as found driven without proper lights must be accurately 
proved. 1926 P. 446 = 97 I. C. 48. 

7 Municipalities outside Calcutta cannot tax motor vehicles plying for hire. 1925 C. 
1026 = 88 I. C. 1045 = 26 Cr. L.J. 1269. 

8. When acquittal of the accused under S. 338, I. P. C., remains m force, S. 403, 

Cr. P. C , bars the trial for an offence under S. 16 of the Motor Vehicles Act. 
1921 P. 2Z 

9. Owner is guilty of the offence even though not present in case of breach of rules of 
road certificate. 1930 I— 865= 127 I. C. 211 = 3l Cr. L. J. 1185. 

10 S. 562, Cr. P. C., does not apply to an offence under this Act. 1926 B. 230 = 93 I. 
C. 992 = 27 Cr. L. J. 528. 

11. Where the offence nith nhicb accused was charged was under S. 5, Motor Vehicles 
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2. tn tlctcfmminR whctbtT tUe tn^viinpi o( rttirms lUn^crnusto the puMic ortot, 
regard must be had to nil the circ«nMWncc‘s of llic case and the amount oUraF.: 
which actually was at the time in the place. 1920 ll. 5&4«97 1. C. 97i*27 Cr- 
L. J. 1213, 

3. Where an accused saw another car approaching him on its proper side of the roul 
and where he ought to hare drawn twhind the water cart passing in the rates 
threetjon hut attempted to force his way, he is guilty under S.5. 1925 A. "9^= 
88 1. C. 998«26 Cr. L. J. 

4. Where an accused has been dnxing car for al^mt 13 yc-aisand had obtait^ed 
a large number of good certificates, Ids license should not be cancelled. 5^ 
I. C. 998. 

5. The owner of a motor cat is not ctiminaUy liable (or the negligence of drirerin 
drtnng the car sMthout proper lights. 1924 K. 63*=25 Cr. L, j. 196. 

6. An absent master is not criminally liable for hast drinng where he had cautioned 
the driver not (o exceed the regulation speed. 1924 C. 985~51 C. 948. 

7. If the servant docs something outside the scope of hts cmploj'mcnt the master would 
not be criminally liable. 34 A. 146. 

8. Engaging \n conversation whilst driving nn a road under repair is not neccssanlf 
rash or negligent act. 192o C. 3CO=30 C. W. N'. 66. 

9. Where a master driver left the car in cEarge of cleaner with instructions oot to 

drive and went to a neighbouring workshop and the cleaner started the car ae 
broke the corporation post, held, that the master was not liable merely on tne 
ground that the cleaner was his servant, (or the tcason that driving the car, wy 
outside the scope of cleaner's employment. 29 C. W, S. 815. 

10. If the offence was under S. 5, Motor Vehicles Act, and charge mentioned Ss. 
and fuUy stated the facts, (he charge was not defective. 59 C. 313. 

3 1. The accused arraigned with negligence cannot claim the benefit of error of judgfliM^ 
when he exercised none. 1925 S. 233«92 1. C. 433. 

12. If the offence comes equally under S. 5 of the Act and also under S. 279, 
there can be no question of prejudice to the accused if the conviction is under 
or the other, 1925 B. 526*^90 1. C. 320 * 26 Cr. L. J. 1536. 

13. A person cannot be punished both under the special Act and I. P. C. for the same 
offence. 1928 B. 231 = 29 Cr. U J. 981“U2 I. C. 101 = 3931 M. W. K. 397. 

14. Accused cannot plead contributory negligence- 32 Cr. L. J. 1061. 

15. Fine should be proportionate to the means of the accused. The best w.ay ^jgj 
dangerous driving by professional drivers is to cancel or suspend the license uu 
S. 18. 1925 A. 798=88 I. C. 998=^26 Cr. U ). 3254. 

16. Summons under the Act is to be in the prescribed form under S. 68, Cr. P« 
1928 A. 261 = 108 1. C, 230«29 Cr. L. J. 357- 

17. Contributory negligence is no defence for cases of hurt by rash driving* 19 
A. 708. 

18. An error oi judgment IS not sufficient to convict a man. 59 C. 113. 

19. If the driver cannot stop the car without violent application of brakes so as to res 
in a skid, be is driving recklessly. A. L. R. 1933 N. 413. 

20. Test of negligence is wbetbei aemdent could have been avoided by accused, ja 
like a prudent man. 1934 N. 65. 

S. 6. 

1. Owner is not liable if the motor is driven without his knowledge by an 
driver or where the unlicensed driver is permitted by the licensed driver. 

C, 410=110 I. C. 326=29 Cr. U 5. 694, 

2. A motor bus owner allowing his driver to drive his omnibus without a license n ^ 
plead in defence that the expiry of driver’s license was not known to him. 

M. 1080= 105 I. C. 674= 28 Cr. L, J. 962. 
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S. 8. 

1. Tlif «!riTer t< boijnd to pralnrp the licence at once when the demand made. 

43 123. 

2. It 1 *; onK the I’olirc OfTirer^ who c.an demand the liccn^ and .an order requiring the 
driver to attend a M.aci<trate*a ho««e or Court with a licence is illegal. 1927 A. 
476^101 1. C. 66S, 2SCr L. J.492. 

3. .\ Police Officer can a«k the driver for his license in the private grounds of a person 
and It IS not necessarv that the ear should he actually being driven on a public road. 
1926 P. 44t*-97 I. C. 4H=27 Cr. L. J. 1072. 

4. r.silure of .7 driver of n vehicle to pnyJcce on demand a permit issued to him under 
rule 2\ of 1’. P. Motor \’chie}es Rules is not an offence. 50 A. 876. 

5. An ofTence under S. 8 is a tecnnical one. Fine of a rupee or even less would meet 
the end of justice. 1922 N. 71 *^65 I. C. 425=23 Cr. L. J. 73. 

6. Offence under S. 8 is a technical one and does not merit a prosecution. 1926 P. 
444 = 97 I. C. 48. 

7. Mere non carrying of licence is no offence but the failure to produce on demand by 
Police Officer is an offence. 33 P. L. R. 278. 

s. u. 

1. If the injury is caused to no other person except those in the car as a result of car 
jumping over a culvert the incident is not an accident. 51 M. 504. 

2. Omission to bloi^ horn at a turning when a car goes from right side to the wTong 
side of the road is a contravention of rule 18 of Madras Motor Vehicles Rules 
1923. 13 Cr. L. J. 487 = 15 1. C. 487. 

3. The person responsible for fixing the number plate or board is the owner and not 
the user of the car. 1926 P. 446=97 I. C. 48= 27 Cr. L. J. 1072. 

S. 16. 

1. There is no such thing as an offence under S. 16 at all. It is a penalty clause. The 
summons issued to the accused charging with an offence under S. 16 is invalid 
1928 A. 261 = 103 I. C. 230. 

1 The fact that an unlicensed person was charged with driving motor-car without 
license and pleaded guilty to that charge is not sufficient to convict the motor 
dnver of having allowed him to drive, where be was not specifically charged under 
S. 16. 1930 S. 64=119 I. C. 536=30 Cr. L. J. 1077. 

3. Omission in summons to specify the sections of this Act or rules made thereunder 
for breach of which a person was being proseculed is a serious defect 50 A 
876. 1934 O. 370 = 35 Cr. L. J. 1161 (2). 

4. A motor-car which carries mail and also passengers is not exempt from the operation 
of ordinary rules of license for driver and those restricting the number of pas- 
sengers. 1927 B. 154=100 I. C. 1053 = 53 Cr. L. J. 397. 

5. Suspension of a permit for an offence of over -loading a motor-car vehicle cannot be 
permitted. 1929 P. 64 = 110 I. C 803 = 29 Cr. L. J. 771. 

6. The time at which car was found driven without proper lights must be accnratelv 
proved. 1926 P. 446 = 97 I. C. 48. 

7. Municipalities outside Calcutta cannot tax motor vehicles plving for hire 1925 C, 
1026 = 88 I. C. 1045=26 Cr. L. jM269. 

8. When acquittal of the acensed under S. 338, I. P. C., remains m force, S. 403 

Cr. P. C., bars the trial for an offence onder S. 16 of the Motor Vehicles Act* 
1921 P. 22. 

9. Owner is guiltv of the offence even though not present in case of bre-ach o/ rule? of 
road certificate. 1930 L. 865 = 127 1. C. 211 = 31 Cr. L. J. 1185. 

10. S. 562, Cr. P. C., does not applv to an offence under this Act. 1926 B. 230 = 93 I 
C. 992 = 27 Cr. L. J. 528. 

n. Where the offence with which accused was charged was under S. 5, Motor Vehicles 



Victor Vcchicla 4c/-— (co/fc*W.) 

Act, but chnrgc«! mentioned under Ss, 16 nmJ 17 nod ft/Hy stated (he facts, the 
C?^"iT 3 Prfjudiccil because be knew the cliargc be tiud to meet. 59 

32. 1/ hccncc j<? m<=pcn<Jril and fine imposed and no appeal is filed, the order cannot 

be revised. 1933 K. 329. 

13. If accused uas convicted under S. 16, u-ithout reference to the rule, tbe bre.nch oi 
^\hich punisliablc, conviction is mralid. 1934 0.370. 


1. The best wnj* to itop dangerous driving is for the Court, on conviction of the 
ofTendcr, to cancel or fuspcml his license. 1925 lb 526-90 I. C 320 «26Cr. L 
J. 1536. 

2. The order of suspension of license under S. IS (2) along with fine, if . any, is a part 
of the sentence and nppej/.ile Court c.an interfere ujth the order of fine as well as 
that of suspension of license. 1922 X. 7J =75 I. C. 425. 

MOVABLE PROPERTY. S, 22, 1. P. C, 

1. Land or things attnebed to earth. 

3. fiarth, that is soil and all component p-arls of the soil, inclusive of stones and 
minerals when severed from earth or land becomes movable property and is 
capable Of theft 15 B. 703. 

2. P.and, stones or clay or any other component pari of the earth \vhcn severed from 
the earth is morahle properlj. 27 ^I. 531, overruling 10 M. 255. 

2. Letter. 

A fetter addressed to W was handed by postman to W, who was living with H In /he 
same room. W read the letter and placed it on the table H took the letter aa® 
attempted to file it in Court. Held, that H could not be convicted of dishonest 
misappropriation of property with respect to the detention of letter. 40 A* H’* 

3. Mortgage bond. 

Simple mortgage bond is mor.ible property for the purpose of procedure lot 
attachment. 46 A. 917, 37 M. 51, 15 A. 134, 18 P. R. 1^09 Cr., 50 1. C. 15/, « 
B. 305. 

4. Paper of a record. 

Paper forming part of a record of a c.ase is mor.able property. (1882) 1 \^eir -8i 
7 L. L. J. 118. 

5. Salt. 


Salt produced on a swamp is movable property. 4 M. 228. 

6. Standing tree. 

St.inding tree is immovable propertit' but it becomes movable when severed fro’’^ 
earth. 8 R. 13=1930 R. 158=31 Cr. L J. 799. 


MURDER. S^e Culpable homicide. Grievous hurt. Wound. 

1, Abduction with intent to — . S. 364, I. P. C. Sec Abduction — 23. 

2, Abetment of. See Acts in furtherance of common intention. 

1. A confederate accompanying the murderer on his murderous errand armed ^bh a 
w’eapon to meet all eventualities is responsible for the murder as his ^‘ssociat . 
though he does not actually inflict any mjuo' un the deceased. 1929 L.'791«‘i 
I. C. 613 = 30 Cr. L. J. 637, 52 C. 197. 


Persons who are present at mnrder and thereby give moral support to the same, are 
equally guilty as murderer. 47 A. 276, 8 P. R. 1868 Cr. 

If there is conspiracy to kill and poison is sent to be administered and is adminis- 
tered by another accused all would be guilty. 92 P. R. 1866 Cr. 

Accused ordered his men to beat the other partt and in consequence of “f' 
the other party was beaten and some men were hilled, that person i % 
of abetment of murder. 192i C. 752=116 1. C. 372=30 Cr. L.J.62I, iv- 
P. 100. 


4 . 
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5. Approver and two accu'ied conspired to commit theft and to kill H in order to 
facilitate theft but tliere v.-as no direct evidence as to who gave the fatal blow, the 
accused were guilty of abetment of murder. 1930 P. 164 = 127 I. C 566 = 32 
Cr. L. J. 5. 

6. A attacked D with and hit him on the head and then asked B to press hts 
mouth with a cloth. B did as she was asked. Medical evidence showed that death 
was due to /(Ttfii blows. Held, I> was not guiltv of murder. 1930 A. 45=120 1. 
C. *68 = 31 Cr. L. J. 37. 

7. Accused gave aconite to a girl to administer it to her husband. She gave it to 
him and to her father-in-law m food and the latter died Held, that accused was 
guilty under Ss. 302 — 115 though not under Ss 302 — 109, I. P. C. 5S C. 1228. 

8. Where wife was fully cognizant of the plan to murder her husb-ind.^ and she was 
a consenting party to the crime on the part of lover and others, she was an “accom- 
plice” regard being had to S. 44, Cr. P. C and S. 107, I. P. C. 20 P. R. 1919 Cr. 

9. Person instigating a raider or leader of a raid is guiltv of abetment of murder. 1934 
C. 221 = 147 I. C. 32. 

3. Accused and deceased last seen together. 

1. Accompanjing murderers with the deceased and returning the ne.-ct day without the 
deceased and subsequent disappearance of accused, are not sufficient to prove 
accused’s complicitv m the crime of murder 1922 L. 171, 1932 L. 243=137 I. C. 
59 = 33 P, L. R. 236. 

2. When accused and deceased were last seen together at 8 P. M. and the dead body 
was discovered the nest morning and the accused did not give any explanation as 
to the death, it is not sufficient to fis the guilt on the accused. 67 J. C. 724 = 1922 
A. 340=20 A. L. J. 564 

3. Accused was offered a bullcck by deceased on a fair and next day the body was 
discovered 3 miles from the place of fair, the fact that accused was found m posses- 
sion of bullock next da\ was not siiIHcient to convict him for murder. 19.^3 L. 
429 = 75 I. C. 762=25 Cr. U J. 58. 

4. Accused gave the deceased a melon and took him away on the promise of giving 
more. They were seen together rear the canal hank by one witness and after 
that the deceased was never seen alive. Melon seeds were found m the post- 

examination, the shoes of the deceased were hidden near the canal bridge 
and three ornaments which the deceased n.is wearng, were missing and accused 
had knowledge of the place where ornaments were concealed. Held, that the evi- 
dence was insufficient to convict him of murder. 1924 L. 103 =77 I. C. 433 = 25 
Cr. L. J. 385=4 L. 373. 

5. When accu«ed and deceased were last seen together and he set up a palpably fal«e 
defence that he did not know the deceased and w.\s never m her company. Held, 
that he was guilty of murder. 1930 L. 265=120 I. C. 529 — 31 Cr. L. J. 138. 

6. Accused were seen in the company of the deceased on a pre\ious night and next 
morning they were found in iiossession of clothes and other articles belonging to 
liim. Held, that they were guilty under Ss. 411 ot' 379 only . 1929 L. 61 = 112 I. C. 
212 = 29 Cr. L. J. 996. 

7. Accused was last seen w'lth a child, whose b<^y was pointed out m a well and 
accused stripped her of ornaments and sold them. Held, he w.as guilty of murder. 
16 P. W. R. 1915 Cr. 

8*. The fact that the accused was last seen with the accused along with aticther and 
that he pointed out the spot where dead body was ultimately found, are not suffi- 
cient to prove that accused was one of the actual murderers. 1927 L. 5*1 = 103 
1. C. 97 = 28 Cr. L. J. 641. 

9. Accused visited the vill.ige of the deceased and was at the shop of the deceased en 
the night of murder and both slept on cots m front of the shop. In the morning 
the person was found murdered and accused disappeared. Accusi>d was in posses, 
sion of stolen property and blood stains were found on his slnrt. I leld, he T-.as 
guilty of murder 1929 129, 192b n.'513. 

10 Where the'evi'dence aga'iist the accused coaKsted of confession by co accuse.l niul 
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the evidence of approver that deceased and accused were last seen. Held, that 
confession and corroboration should not be acted upon. 12 Cr. h. J, 562. 

11. Two persons were seen together and soon after one was found to have been 
murdered. Held, that no onus rests on survivor to explain how deceased met his 
death. 1932 L. 2+3“33 Cr. L.J. 411 «= 137 I.C.59. 

12. Prosecution must prove every Irak in the chain of evidence against accused. 1932 
L. 243-33 Cr, L. 1.411. 

13. Deceased was seen with accused idling ornaments on dece.ased’s person the same day. 
If accused is not examined on thU point, the conviction is bad. 1936 M. 629= 
59 M. 631 («). 1933 P, C, 144 Foil. 

4. Acts done in furtherance of common intention. S. 34, I. P. C. See Acts done m 

furtherance of common intention. 

5. Acts done in prosecution of common object. S. 149, 1. P. C. See Unlattfrl 

assembly — 1. 

6. Age of accused — . See Sentence — 2. 

7. Aim at one, another killed — . See — 59, 

J. Where the blow aimed at one person ahghts upon another and kills him the offence 
committed by the assailant is the same as it would have been if blow had struck 
the intended victim. 1928 L. 344 = 107 I. C. 764=29 Cr. L. J. 280. 

2, Where a blow was given to a woman trying to close the door and it fell on the 
child, which she was carrying and the child died, the accused was guilty 
S. 325, 1. P C. 71 I. C. 52=24 Cr. L. J. 4, 28 P. R. 1888 Cr. 

8. Approver. See Approver, accomplice. 

9. Arsenic poisoning. See— 23, Poison — 2. 

10. Attack by several persons. See Ss. 34 — 149, I. P. C. 

1. Four men armed with deadly weapons pursued the deceased and killed himr 
were all guilty of murder. 1924 L. 415=69 I. C. 449. 

2. If the common intention of the unlawful assembly was to cause grievous hurt 
death Is actually caused, the accused are guilty under S. 304 — 149» I. P* 

I. C. 679=22 Cr. L. J, 279. 

3. Three persons attacked a person with fot/ifs directed on the head, and killed hin», 
they were guilty under S. 302. 60 1. C. 676=22 Cr. L. J, 276. 

4. Several persons attacked A and B but killed only B, whether their object was to 

get at A more than Q or whether they get at B by mistake,^ they shall be A 

have intended to kill B and there can be no question of B's death being accideo 
62 I. C. 545 = 22 Cr. L J, 529=22 Bom. L. R. 1274. 

5. Accused and his son made a joint attack and killed A. They were guilty of 
27Cr. L. J. 827=95 I.C. 603. 

6. A number of men armed with made a concerted attack upon A 

caUy killed him on the spot, they were all guilty of murder. 45 A. 130, 4 L.. i-" •'* 
276, 48 I. C. 502, 35 A. 560, 64 I. C. 838, 

7. Where it cannot be found as to who gave the fatal blow, all are guilty of murder. 
35 A. 329. 118 I. C. 473, 45 A. 727, 3 P. R. 1919 Cr. 

8. Where it was not proved that the common intention of the accused was to comn»t 

murder and there is no evidence as to who gave the fatal blow, none of ,7 

be convicted of murder. 1 R. 390= 76 I. C. 705=1923 R. 268. 58 I. C. 94Z. 

A. L. J. 1095, 40 A. 103, 14 Cr. L . ). 396, 25 Cr. L. J. 241. 

9. %Yhere five persons armed with deadly weapons collected at water 

water by force and ready to strike and vanquish any body that came to t 4 

Held, they were all responsible for fatal injury caused by one of them. 19^^ 
=921. C. 217=27 Cr.UJ. 233 = 7 576. 

10. Where two assailants bearing dangerous weapons assaulted the deceased 
the Wows were aimed at head and two iajuries were caused which in 
were such that they ccuU not be caused by one and the same iosfrumeaf. 
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were guilty of murder. 1929 K. 125=118 I. C. 50=30 Cr. L. J. 870, 29 A. 282, 
40 A. 103 and 36 C. 659. Disl. 

11. .Accused went to commit robbery and to kill any body who should obstruct them in 
their object and killed one person in the prosecution of such intention. Held, all 
were guiltv constructively, although punishment of death was not justified. 1929 
L. 292=120 I. C. 180=31 Cr. L.J.41. 

12. Two persons on receiving provocation attacked the deceased. It was not known as to 
who gave the fatal blow. Held, both were guilty under S. 325. 2 P. W. R. 1920 
Cr.=54 I. C. 51. 

13. Four persons gave beating to the deceased. Two gave fatal blows and the rest only 

struck him on the body and it was not shown whether they realized that they were 
committing murder. Held, they were guilty under S. 323 onlv. 220 P. L. R. 
1915=41 P.W. R. 1914 Cr. 

14. If there is no common intention to cause hurt to the deceased and fatal blow 
was given by one without premeditation. Others are not constructively liable. 
12 L.442. 

15. Where several persons armed with dang joined in beating another regardless of 
' consequences and caused his death and it was shown that there was enmity between 

the parties for over two years and the attack did not take place on a sudden qua- 
rrel, they were .all guilty of murder. 1931 L. 536=131 I. C. 122=32 P. L. R. 
414, 45 A. 727. 

16. Several persons with lethal weapons attacked a single person. No fatal blow was 
given by any person. Held, they were all guilty under Ss. 302--149. 1935 0. 
110*153 I, C.81. 

17. Where the common intention is to cause grievous hun and ehhavi blow’ is given 
on the head by one of the accused causing deaths they are guilty under S. 326 
read with S, 34. 1935 L. 97. 

18. If the intention of the unlawful assembly ts to give beating and one of them thrusts 
a spear, others who are armed with lathi and spears are not guilty of murder. 
1935 0. 52=153 I. C. 96 = 36 Cr. L. J. 268, 20 W. R. 5 Cr. and 6 A. 121 Ref. 

19. When five persons assaulted two men and grievous hurts are caused, one of them 
dies after 5 days, offence under Ss. 325— 149 is commuted. 1934 L. 486. 

11. Attack on an unarmed man. 

1. Where accused took undue advantage of the victim who was lying on charpoy, when 
he was attacked with a formidable weapon, was not armed and not m a position 
to defend himself, he was guilty of murder although it was without premeditation 
and in the heat of passion. 1927 L. 808=101 !. C. 191 = 28 Cr. L. J 415. 

2. Accused attacked an unarmed man from behind, while he was ploughing, and cut 
him with a most savage blow. Held, that he should be sentenced to death, 
though he was a mere youth. 9 R.81 = 1931 R. 171 = 132 I. C. 715=32 Cr. 
L. J. 941. 

3. The number of wounds is not the criterion but the position of the combatants 

with regard to their arms should be considered. Causing grievous hurl to an 
unarmed man amounts to murder. 1935 Pesh. 59 = 1935 Cr. C. 357. 

12. Attack on an old man. 

1. If a party of men deliberately and without provocation attack an old man cf 70 
jears and intending or knowing that they are likely to cause gne%’Ous hurt, cover 
him with bruises and break his thigh so that he dies, ills murder. 1931 M. W 
N. 132. 

2. In case of assault on an old man causing several fractures, knowledge that death 
would be caused must be presumed. 1923 L,. 516 = 77 I. C 469 = 25 Cr r 
J. 409. 

3. Accused, in a fit of temper, hit an old man on turlnned head with a stick and frac- 
tured his brittle skull and he died. Accused bad no intention to cause more than 
a hurt to the old man. Held, be was guilty under S. 323. 1931 M. W. N. 1151 
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4, Dsithoffin old imn waq cnused by a mij^Ic blor; on the head in a suddn 

quarrel. He had enlarged spleen as a\cl}. Held, accused was puilty under S. 304. 
. . 1934 L. 46r. 

13. Attempt to—. S. 307, 1. P. C. See Attempt to murder. 

14, Benefit of doubt. See Benefit of doubt. 

1. Where the body was not identified, when it was iliscovercd .and tJie prosecution ca- 
dence was inconsistent with the medical evidence, the accused was given the benest 
ot doubt. 1924 L. 168 = 76 1. C. 397=25 Cr. L. J. 173. See 18 P. K. 1917 Cr. 

2, Where the prosecution story in a murder case was built on the opinion of the 
Doctor, whom the accused had no proper opportunity to cross-examine but who 
subsequently modified his opinion, the accused was given the benefit of doubt. 
1923 L. 189. 

3. . Wife administered arsenic in Ilaixtut to her husband and father-in-law, beheringit 
to be a charm, she aas given the benefit of doubt. 1922 L. 55=4 L. L. J 445. 

4. When it was not certain wlielher wife or some body else gave poison to the de- 
» ceased, the mere fact th.it arsenic particles .adliered to tlie utensils does not fix the 

responsibility on the wife. She was given ben. fit of doubt. 77 I. C. 600=1923 
D. 557.' 

5. Accused set up a right of private defence and there was some doubt about its truth, 

he was entitled to the benefit of doubt. 131 P. L. R. 1915. 

' ' ■ 6. Where there are great discrepancies between the first information report and subse- 
quent evidence, the accused gel ihe benefit of doubt. 172 P. L, R. 1914. 

7. An accused ie entitled to benefit of doubt in the matter of sentence as in the matter 
of conviction. 1 R. 751. 

8. Where the salient facts proved and the -confession of accused can be reconcile^ 
conviction for murder cannot be upheld. 133 I. C. 593 = 32 Cr. L. J. 1052- 

■ 1931 A. 609. 

' 9. Where the circumstantial evidence is capable of two constructions, one in favour 
the other against accused, the accused must get benefit of doubt 5+ M- 931. 

10. If the prosecution does not present true facts as to how the man was killed, accused 
need not set up right of private defence. 1925 P. 175 = 26 Cr. L J. 647. 

11. If the case is on border line of murder and culpable homicide, accused is entklfd to 
benefit of doubt. 1934 R. 110=35 Cr. L. J. Ill2. 

12. Deceased denouncing accused as assailant long after attack but just before death 
■ and there being no corroboratory' evidence, the accused must be given the bene- 

of doubt. 1933 R. 95 = 34 Cr. L. J. 747. 

15. Body not found. 

1. When a Court is convinced that a man Is dead, it can convict a man of 

although body is not found. 93 I. C. 252= 1926 O. 234= 27 Cr. L. J. 460,I9->^ 
L. 25 = 130 I. C. 331, 23 A. L. J. 821, 

. 2. The mere fact that body is not, found, is no ground, for refusing to convict the 
accused of. murder, otherwise in many cases the administration of justice won 
become impossible. 3 A. 383, 1 A. W. N. 112, 2 A. W. N. 160. 

3. When the body of the murdered person is not forthcoming, the strongest 

' evidence as 'to the fact of murder should be insisted before an accused is convic 

n I- C. 635, 1934 S. 139. 

4. The absence of dead body makes the o/ims on the prosecution heavier than in ord' 
nary cases. 9 P. L. T. 449. 

5. Where the circumstances are such as to make it morally certain that a crime 

been committed, the interference that it was so committed is as safe as any 
cuch inference. 6 P. R. 1886 Cr., 15, P. R. 1890 Cr. ' ' ^ 

• 6. Judge everctsss a sound discretion in not passing a sentence of death m a 

in which the dead body.has^npt been found. (1869) 11 W. R. 20 Cr., 

49 Cr. 
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7, Where dead body does npt appear and conviction is based on retracted confession, 
a sentence of transportation is proper. 26 Cr. L. J. 1431 = 1925 A. 627=89 I. C. 
903, 1924 A. 662 = 25 Cr. L. j. 900. 

S. A man was brutally beaten with into unconsciousness by the accused who 
dragged him to a river, leaving traces of blood on the ground and Railway line. 
The man had never been seen since and the boly was not produced. Held, he 
could not be convicted of murder but was guilty of attempt to murder. 22 A. L. J. 
346 = 25 Cr. L. J. 900 = 1924 A. 662. 

9. The question pf sentence should be determined upon the gravity of the offence 
irrespective of the circumstance whether the body has or has not been disco\ercd. 
3 O. W. N. 204. 

10. If the accused confesses his guilt, the finding of dead body is not essential for con- 
viction. (1865) 4 W. R. 19 Cr. 

11. When prisoners confess m the most circumstantial manner to having committed a 
murder, the finding of body is not absolutely essential to conviction (1869) 11 W. 
R. 20. 

12. It is essential to establish that the person with whose murder the accused is charged 
is dead. Identifiction of the corpse is not necessary. 1935 L. 80^. 

16. By life convict. S. 303, I. P. C. 

Where a convict under sentence of transportation for life commits murder, the only 
sentence that can be passed is death. (18?3)19W.R. 45 Cr. 

17. Causing death of a person believed to be dead. 

.\ccused struck his wife on the head with a ploughshare which rendered her senseless. 
Believing her to be dead, he hanged her in order to lay the false foundation of 
suicide, which resulted in her death. Held, that accused was not guilty of mur- 
der, 42 M 547, 18 C. W. N. 1279=15 Cr. L. J 709, 15 B. 194 Dist. 

18 Charge. 

1. The charge should follow the language of S. 300. 2 O W K. 862 

2. The intent or knowledge necessary to constitute murder should be set out in the 
charge. (18J7)P. J. L B. 328. 

19. Child in the mother's womb 

U must be proved not only that the child breathed but that it breathed after it had 
wholly or partially emerged from its mother’s womb. 29 P R 1915 Cr 

20 Circumstantial evidence. See Circumstantial evidence. 

1 Daughter gave birth to a child and her mother only attended her The infant 
while m their custody died of poisoning soon after birth. Both of them must be 
presumed to have administered poison. The fact of their taking no steps towards 
saving the infant’s life is evidence of intention. 43 P W. R. 1910 Cr. 

2: Where the person admittedly knew that bis wife was murdered at night, yet he 
made no report to Police, nor made any attempt to find out as to who killed his 
wife, his conduct was unnatural, he must be taken to be the murderer. 116 1 C 
193 = 30 Cr L. J 567 = 1929 0. 190 

3 Accused and deceased slept together on cots in front of deceased’s shop. In the 
morning the deceased was found murdered and accused disappeared. Accused was 
found m possession of stolen property belonging to accused and blood stains were 
found on his shirt. Held, that be was guilty of murder 1929 S. 179, 1926 B 
513 = 97 I. C. 660 = 27 Cr.L J 1140 

4. The deceased used to live m accused’s house until he disappeared. Accused made 
no report about the sudden disappearance and he admitted his guilt to a Iriencl and 
produced property worth 4,000 rupees belonging to the deceased. Held, he was 
guilty of murder. 1926 N. 119=89 I. C. 516=26 Cr. L.J. liSO. 

5., Where the circumstantial evidence bears palpable Signs of concoction and does , not 

, fit in with the conduct of rational persons, conviction would be bad. 31 Cr. L, J. 
438=122 1. C. 587 = 1931 P. 169. 
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6 Accusecfhad unnaturaMntimacr with the deceased who was murdered bysbr? 
weapon, he was Jast seen with the deceased and pointed out a place where tcea 
pon was found. Held, this -was sufficient proof of guilt. 9S P. L. R. 1918=53 

I. C. 481. 

7 A conviction on circumstantial evidence is bad when the lidentification is very' oa- 

satisfactory. 221 P. L. R. 1915. 

8. Where the only reliable circumstaatial evidence was that he had a motive to cora- 
mit murder and that he was seen running- away near the place of occurrence at or 
about the time of murder, the accused was not guilty. 59 I. C. 858. 

9. Where there is no eye witness of murder, circumstantial evidence requires carrld 
scrutiny. 1934 L. 10«35 Cr. L. J. 615.1 

21. Conduct of accused. See Conduct 

22. Consent of deceased. See — 47. 

23. Death by arsenic. See Poison — 2. 

1. A wife administered arsenic in Halwa to her husband believing if to be a 

thing, to induce him to divorce her. There was evidence to show that sbcc>“ 
not know that it contained arsenic. Held, she was not guilty. 1922 L. 55*"^ 
L. L. J. 445. 

2. When it is not certain whether wife or somebody else gave arsenic -to the 
ceased, the mere fact that jKirticles of arsenic were found on some utensils is d 

sufficient to convict the wife. 1923 L. 537«77 I. C. 600=25 Cr. L. J. 424. 

3. Accused administered arsenic ton boy of 9 years with the object of preventing ^ 
father of the boy from appearing as witness against him in Criminal , L 
such a quantity that the boy died in the course of 3 days, it was heia» that 
was guilty of murder, though his mtcntion might not have been to cause 

40 A. 360. 28 Bom. L. R. 1003. ^ ^ 

4. The accused sent sweetmeats poisoned with arsenic to A with the iotenh^ . 
causing her death, but A, B and C partook of it and they all became 

but recovered. Held, he was guilty of attempting to murder B and C as t' • 
3L. L. J. 191. 

5. Wife administering arsenic to her husband in miik is guilty of murder. 193(3 
502«128 I. C. 282. 

6. In cases of arsenic poisoning mere examination of the vomit or nightsoil is 

insufficient and it is extremely dangerous to rely upon some traces of arsenic lo . 

in either of these two things. The proper examination consists in the cat 
examination of viscera of body. 1930 A. 532=125 I. C. 585=31 Cr. L. J. « 

7. Where the evidence that accused had arsenic or gave anything to q 

deceased is not given, the conviction for murder is bad, 32 I. C. 838=1 
L.J. 302. 

8. It must be proved that deceased died of arsenic poisoning and that accused 

ministered arsenic. Evidence of Posl-mortem Doctor that from 0. 

stomach and intestine bis opinion was that death was due to arsenic is not s 
cieot. 3933 A. 837=246 I. C. J089. 

24. Death by beating with /at/if. 5ee Culpable homicide. 

1. Accused a young wom.an of 35 years of age being roused to frenzy by 
of her husband, seised a stick lying by and made a murderous attack 
sen in order to avenge herself against her husband, and caused 
infant son. Held, she was guilty of murder. 1926 L. I44*=89 I. C. 

Cr. L. J. 1373. 

2. The accused lost bis temper as his melons were not purchased and gave a 
blow oa the uncovered head of the deceased, who de'td. Held, he was gui y 

S. 325 and not under S. 302. 1929 863. ^ 

3. Accused gave one blow with a dob and knew that it mast in all 

cacse death. Held, he was guilty cf murder but should be gire.v rran»r**» 
hff. 74 J, C. 257»2f Cr, L. J. 753= 1923 A, 355. 
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4. A person dcli\ering a vio’en* blow vritb a letbal weapon liVe a lathi on a vulner- 
able part of the body such as the head must be deemed to have intended to cause 
Such bodilv injurr as he knew was likely to cause death. 31 Cr. L.J. 1069=126 
1. C. 572= 1930 L. 490. 26 P. L. R. 363, 103 I. C. S43. 192S L. 93 (5 P. R. 1S93 
Cr. and 9 S. L. R. 99 Dist.) 

5. Where men fight with lo/Ais and death is caused, it .must be presumed that they 

were doing an act so eminently dangerous that it must in all probability cause 
such bodily injuiv as Is Hkelv to cause death. 1929 160=116 1.0. 19=30 

Cr. L. J. 559. 

6. Owing to quarrel with the deceased, the .accused g.ave him one blow on (he head 
with an iron shod stick. Held, he was guilty under S. 304. 41B. 27, 26 P. L. 
R. 430. 8 P. L. T. 594. 

7. man who has hacked a fellow cre.atare in a most merciless fashion or has prac- 
tically pounded him to death, cannot escape conviction of murder by urging that 
be was careful to avoid injuring a vital part. 14 P. R. 1911 Cr. 

8. Accused caused the death of another person by giving him unmerciful thrashing 
with sticks by smashing both bones of fore-arm, the right elbow and knee cap 
and the skull, he was guilty of murder. 3 P. R. 1919 Cr., 2 P. W. R. 190S, 1 
P. W. R. 1913, 7 P. L. R. 1911. 40 A. 103, 32 I. C. S33 Dist. 37 C. 315 App. 

9. .^ccused committed an unprovoked and cowardly assault on a person bv striking 
him one lathi blow on the he.nd, which fractured his skull from temple to temple, 
he was guilty of murder. 3 O. W. N. 451, 4 O. W. X. 445. 

10. .Accused killed a person by sinking him one blow on the head with a long and he.av>’ 
bamboo. The nature of injury showed that very great force was used. Held, he 
was guilty of murder, although the weapon used was not one that would of necessity 
cause fatal injury. 11 L. B. R. 115. 

11. In a case of riot if the accused attacked with a dangerons we.apon, they must be in- 
tended to have caused death. 37 M. 119. 

12. Where the accused did not lift his above his head but gave n side way blow 
with it which ruptured the dece-ased s liver and caused his death. Held, he was 
guilty under S. 325, I. P. C. 81 I. C. 969. 

13. Accused gave lathi blow on the head and after the deceased fell down, he gave more 
blows and caused hts de.ath. Held, he was guilty of murder. 113 I. C. 481 = 30 
Cr. L. J. 173 = 1928 0. 282, 

14. A person inflicting a violent blow on the head with tin iron shod dans must be pre- 
sumed to intend to cause bis death, unless the presumption is rebutted by circum- 
stances. 1932 L. 244 = 33 Cr. L.J. 378. 

15. If two men repeatedly strike another with lathis and break his skull, they are gniltv 
of murder. 32 P. L. R. 401 =134 I. C. 205= 32 Cr. L J. 1127, 130 I. C. 847. 

16. During a scuffle between two parties the deceased was hit on thigh with aae by D 
and fell down. The other accused gave him /ur/ii blows and fractured his skull. 
Held, that D should he convicted under S. 325, though others were liable for 
murder. 32 P. L. R. 401 = 134 I. C. 205. 

17. Where the attack on deceased with sticks resulted in several contusions on the head, 
of which three were fatal, the offence fell under S. 302. 1930 L. 606=33 P. 
L. R. 718. 

18. Where the majority of injuries are slight and there is no motive, the offence falls 
under S. 325 and not S, 302. 1926 L. 419= 27 Cr. L. J. 547. 

, 19. Striking with a formidable lathi on the head and fracturing the skull amounts to 

murder. 1933 L. 930 = 35 Cr. L. J. 101. 

20. Accused gave a dans blow on the head and fractured the skull while others gave one 
blow each. Held, accused was guilty under S, 302 while others under S. 304 (2). 
1933 L. 930 = 35 Cr. L. ]. 101. 

25. Death by blood poisoning. See — ^Wound — 15, 

1. Accused sav.agely attacked and wounded their cousin with a hatchet, who was l.ai 
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up with fever in consequence of the wounds for about 48 days and died of blood 
poisoning. Held, that they were guilty of murder. 7 S. L. R. 83=15 Cr. L. J. 376. 

2. Accused lived two months after assault and then died from blood poisoning which 
was only an indirect consequence of his wounds. Held, that accused was guilu 
under S. 325, when the injury was in itself insufficient to cause death. , 1928 0. 36 
(37) = 28 Cr. L. J. 401. 

26. Death hy continuous acts. 

• If the death is due to continuous acts and it is impossible to resolve the different incidents 
into wholly separate actions, inspired by different motives, Ihe persons who did the 
act, must be deemed to hare done it with the intention of causing death. 1931 L 
27=130 I. C. 321 = 32 Cr. L. J. 483, 15 B. 194 and 42 M. 547 Dist. 

27. Death by da^gar. Sec — 41. 

28. Death by Dhatura. See Poison — 5, Hurt by Poison — 2. 

1. Where the intention of the accused was primarily to stupify the victim by Dhalura 
and then rob him but poisoning was fatal. Held, he was guilty of murder. 1927 

, A. 104=98 I. C. 712^27 Cr. L. J. 1400, 28 Bom. L. R. 1003, 31 A. HS, 45 A- 
557, 32 P. L. R. 1911. See 19 P. R. 1919 Cr. and 30 A. 568.. 

2. A young woman administered Dhatura to three members of her family who ultimate 
ly recovered. Held, she was guilty of attempt to murder. ^ 20 A. 143, 60 I. C. 50. 

3. Where a large quantity of Dhatura is administered, the ofl’ender shall be intended 
to cause the death of the victim for the successful termination of the crime. 55 
C, 479=21 Cr.'L. J. 319*3 P. W. R. 1920 Cr. . 

4. Accused administered Dhatura in sherbat to a boy of 10 years of age, in order Ih 
his mother would bring him for treatment and they would .be under hts influent 
The boy died after three days. Held, he was guilty of murder, but death sentcn 
should not be passed. 1930 L. 90=120 I. C. 534 = 31 Cr. L. J. 140. 

29. Death by erysipelas supervening. See Wound — 15. 

The deceased was not killed outright but survived for 11 days. The doctor was dou^tf 
whether deceased would hare died if erysipelas had not supervened. The c«e ' 
was struck With blunt side and not the sharp edge of the chhavt\ Held, that 

■ accused were guilty of grievous hurt only. 1923 L. 4+1 

30. Death by gun shot. See Wound — 12. 

A Session.^ ’udge found that shortly after’murder N-anri L were seen at the ! 

occurrence each with a gun in his hand and that either N or 1. fired the shot, t r ' 
that it was no finding and the accused should be acquitted, w’hen there was no 6 
deuce of common intention. 11 C. W. N. 1085. 

3 1 . Death by kicks. 

A several times kicked B, who fell down senseless after a severe beating and caused b' 
death. A was guilty of murder. (1865) 3 W. R. 22 Cr. ‘ 

32. Death by Gangrene. See Culpable Homicide — 13. 

32>A. Death by not giving notwishment (o child 

Accused neglected to give nourishment to child although repeatedly warned, be is 
of murder. 5 N. W. P. H. C. R. 44. 

32>B. Death by overfeeding a child. 

If a mother intentionally’ overfeeds a child to death she will be guilty of murder. 

H. W. P. H. C. R. 38. 

33. Death by love potion. See Death by Kegligence. — 6. 

34. Death by pneumonia supervening, /fee Culpable Homicide. — 21. 

1. If a person receives grievous m/un'es and is detained in Hospitel and as a ^ 

those injuries pneumonia supervenes and the victim dies, the accused are s 
murder. 192o L. 851 = 101 1. C. 230 = 29 Cr.’ L. J. 678, 7 S. L. R- ^ 

2. Decea«ed fell down on account of two serious blows given by the fjf --j a 

taken to Hospital bet left it when be was rTCgtetsirg well. After a 
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half lie dieJ of pnsuiinni.a. Midical evidsiee diJ not show tint death Tv-as due to 
injury, the accused was not guiltv of oS’enis uiJjr S, 302 or S. 30f. 1724 A. 441 = 
81 1, C. 181=25 Cr. L. J. £93. 

Death by poison. See— 23. Sec Poison. 

1. Accused prepared sweets containing poison with the intention of giving it to her lius- 

hand, who ate It along with others. One of the guests died in consequence of it. 
Held, she was guilty of murder. 39 A. 161, 22 M. L. J. 333, 45 A. 557. 

2. Daughter gave birth to a child and her mother only attended her. The infant soon 
after died of poisoning. Held, both would be presumed to have administered it and 
the fact that thev took no 5»tep to save the life of the infant is evidence of intention. 
43 P. W. R. 1910 Cr. 

3. When the poison was administered by the accused as a drug which would bring the 
deceased under her control and that she did not know it was poison, she was not 
guilty. 14 Cr. L. J. 586 = 21 I. C.378. 

4. The Civil Surgeon was unable to say what poison w.aE administered and there was 
no evidence on the record as to what poison was n-luiiiiistered, accused was not 
guilty. 85 I. C. 817=26 Cr. L. J. 593 = 1923 L. 325. 

5. In a case of poisoning the evidence should be complete as to the history of articles 
containing poison and it should be shown that they were kept in proper custody 
throughout if they are to be relied on as supporting a conviction. 7 Bom. L. R. 640. 

6. 'Where accused was proved to have put some powder in the food, which was found 
by Chemical lixammer to contain poison, but there was na evidence of the quantity 
of poison found in the food or the probable effect on any one who might have eaten 
it. Held, that the accused could not be held to hare intended to c.iuse anvthmg 
more than hurt and lie was guilty of attempt to commit an offence under S. 323. 
5 L. B R. 79 

7. Accused gave poisoned nee water to an old woman who drank part of it herself an! 
paye the other part to a girl who died of poisoning. Held, he w.as gu-Ity of murder. 
(1869) 12 W R (Cr. L) 2. 39 A. 161. 22M. L J. 333. 27 Cr. L. J 1403. 

8. On a charge of murdt ring his imsiress the only evidence led was tliat two pieces of 
ropes stained with blood and to which were adhering human hair and also bajM 
cakes containing arsenic were fourd but there was no evidence Ih.il she was poison* 
ed. Held, he was not guilty 66 1 C 422®23Cr L J. 2T8 

9 .A violent presumption arises when a man dies of poison in his own house surrounded 
by his own family and after eating food prepa*ed by h«s wife and no explan.ntion 
is coming forth from the occupants of the house ns to wh.nt happened and when an 
attempt IS made to hide the corpse and there IS persistent lying in an attempt to 
account for his absence, ard presumption becomes cettaimv. 97 I. C 44 = 1920 A 
737 = 27 Cr L. J. 1068 = 49 A. 57. 

10 Accu*cd who was freatiy di'pleared with the wife of h^s brother came to get her 
ch'ld from her. He trek tl e child hut was over persu.ided hi others to let the 
child remain. He gave the child scire sweet*. wl o died of poison Held, he wn< 
guilty of murder 1929 0 516=119 1 C. 870 = 30 Cr L J 1118. 

11 Mere evidence that deceased drank mill, offered by accused and died soon after 
exhibiting symptoms of poisoning IS iDsiff.cient for ccnvicticn. 25 1’ \V R. 1911 
Cr. = 241 l\ L. R. 1911. 

12. Accused gave nccnite to a giil to administer it to her husband, in order to gain his 
love. She gave it in foed to her hush and and fatber-in-law, .ord lie latter died 
Held, il at accused was guihv under bs 302 — 115 though not under Ss 302“ 109, 

I. I’. C. 1931 C. 757=134 I.'C. 896=33 Cr. L.J. 79 = 50 C. 1223. 

IJ. Accused contracted illicit intimacy with another and became pregmint. Slie was 
alone at the time of birth and had every motue to do .away with the chiil. She 
admitted, she lud opium four days before the occurrence. The death of child was 
due to opium. Held, that the only inftterce was l!.at accused admi.aistered opium 
and ctirmitted murder. 1932 L. 279= 137 I. C. 259. 

14. In a case of poisaning, death from poison and adrr'nistration of po’soa by aceu<ed 
should be proved. 1934 O. 62=14S I. C. 6C0. 
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up with fever in consequence o! the for .’ibout 48 tbys and died of blood 

poisoning. Held, that they were guilty of murder. 7 S. L. U.83 — 15 Cr. U.j. 376. 

2. Accused lived two month«5 after assault and then died from blood poisoning which 
was only an indirect conseuncnce of his wounds. Held, that accused was guilu 
under S. 325, when the injury was in itself insufTicicnt to cause death. 192S 0. 36 
(37) = 28 Cr. H.J. 401. 

26. Death by continuous acts. 

If the death is due to continuous acts and it is itnjjossihle to resolve the diirercnl incidents 
into wholly separate actions, inspired by different motives, the persons who did the 
act, must be deemed to have done it with the intention of causing death. 1931 L. 
27=^130 I. C. 32I = 32Cr. L.J. 483, 15 B. Inland 42 M. 547 Dist. 

27 . Death by daggar. Sec — 41. 

28. Death by Dhatura. See Poison — 5, Hurt by I’oison~”2. 

1. Where the intention of the accused was primarily to stupify the victim by 

and then rob him but poisoning w.as fatal. Held, be was guilty of murder. 19-' 

, A. 104 = 98 I. C. 712-^27 Cr. L. J. 1400, 28 Bom. L. R. 1003, 31 A. 148. 45 A. 
557. 32 P. L, R. 1911, See 19 P. R. 1919 Cr. and 30 A. 568. 

2. A young woman administered Dhalura to three members of her family 

ly recovered. Held, she was guilty of attempt to murder. ^ 20 A. 143, 60 I. • 

3. Where a large quantity of D/m/iirrt is administered, the offender shall be 
•to cause the deijth of the victim for the successful termination of the crime. 

C, 479*21 Cr. L. J. 319*3 P. W. R. 1920 Cr. 

4. Accused administered Dhatura in sherbat to a boy of 10 years of age, b 
his mother would bring Him for treatment and they would .be under hi® 

The boy died after three days. Held, he was guilty of murder, but death s 
should not be passed. 1930 L. 90*120 I. C. 534 * 31 Cr. L. J. 140. 

29 ., Death by erysipelas supervening. See Wound — 15. . 

The deceased was not hilled outright but survived for 11 days. The 

whether deceased would have died if erysipelas had not supervened. The a 
was struck with blunt side and not the sharp edge of the chUavt. Held, 

. accused were guilty of grievous hurt only. 1923 L. 441 

30. Death by gun shot. See Wound — 12. 

A Sessions ^udge found that shortly afler’murdcr K-nnd L were seen ^ 

occurrence each with a gun in his hand and that cither N or L fired the s ° ‘ 
that it was no finding and the accused should be acquitted, when there na 
dence of common intention. 11 C. W. N. 1085. 

31. Death by kicks, 

A several times kicked B, who fell down senseless after a severe beating and caus 
death. A was guilty of murder. (1865) 3 W. R. 22 Cr.' 

32. Death by Gangrene. See Culpable Homicide — 13. 

32-A. Death by not giving nourishment to child 

Accused neglected to give nourishment to child although repeatedly warned, he is 
of murder. 5 N. W. P, H. C. R. 44. 

32-B. Death by overfeeding a child. ^ 

If a mother intentionally overfeeds a child to death she will be guilty of mur 
N. W. P. H, C. R. 38. 


33. Death by love potion. See Death by Negligence. — 6. 

34. Death by pneumonia supervening. See Culpable Homicide.-”2l. 


1 result of 


1. If a person receives grievous injuries and is detained in Hospital and of 

those injuries pneumonia supervenes and the victim dies, *be accuse 

murder. 1928 L. 851=101 I. C. 230 = 29 Cr.'L. J. 678. 7 S. L. 

2. Deceased fell down on account of two serious blows given by the ® 


taken to Hospital but left it when he was progiessing well. After 
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half lie die! of pnjutiiini.i. M idical evUsnce dil i!3{ show tint deatli was due to 
injury, the accused was not guiltv of oTinca u idir S, 302 or S. 30f. 1524 A. 441 " 
81 I. C. 181=25 Cr. L. J. '93. ‘ 

35. Death by poison. See — 23. See Poison. 

1. .Accused prepared sueets cont.ainJng poison with the intention of giving it to her hus- 

band, who .ate it along with others. One of the guests died in consequence of it. 
Held, she was guilty of murder. 39 A. 161, 22 M. L. J. 333, 45 A. 557. 

2. Daughter gave birtli to a child and her mother only attended Iier. The infant soon 
after died of poisoning. Held, both would be presumed to have administered it and 
the fact tliat thev took no step to save the life of the infint is evidence of intention. 
43 P. W. Id. 1910 Cr. 

3. Wlien the poison was administered by the accused as a drug which would bring the 
deceased under her control and that she did not know it was poison, she was not 
guilty. 14 Cr. L. J. 586 = 21 I. C.378. 

4. The Civil Surgeon was unable to say what poison w.aE administered and there was 
no evidence on the record as to what poison w.as adininislered, accused was not 
giiilt\, 85 I. C. 817 = 26 Cr. L. J. 593=1923 L. 325. 

5. In a case of poisoning the evidence should be complete as to the history of articles 
containing poison and it should be shown that they were kept in proper custody 
throughout if they are to be relied on as supporting a conviction. 7 Bom. L. K. 640. 

6. AVhere accused was proved to hare put some powder m the food, which was found 
by Chemical Examiner to contain poison, but there was no evidence of the quantity 
of poison found in the food or the probable effect on any one who might have eaten 
it. Held, that the accused could not be held to have intended to c.ause ’anj thing 
more than hurt and lie was guilty of attempt to commit an olTence under S. 323. 
5 L, B. R. 79. 

7. Accused gave poisoned rice water to an old woman who drank part of it herself and 
ga^"e the otter part to a girl who died of poesoaing. Held, he w.as gu-Ityof murder. 
(1869) 12 W R (Cr. L) 2. 39 A. 161. 22 M. L. J. 353, 27 Cr. L. J 1400. 

8. On a charge of murdt ring his mistress the only evidence Jed was tliat two pieces of 
ropes siatned with blood and to which were adhering human hair and also bajra 
cakes containing arsenic were fourd but there w.as no evidence that she was poison- 
ed. Held, he was not £uj)t 5 €6 1 C 422—23 Cr. L J. 278 

9. A violent presumption attses when a man dies of poison in his own house surrounded 
by his own family and after eating food prepa'ed by his wife and no explan.ation 
is coming forth from the occupants of the bouse as to what happened and when an 
attempt IS made to hide the corpse and there IS persistent Ijing in an attempt to 
account for his absence, and presumption becomes certainty . 97 I C 44 = 1926 A. 
737 = 27 Cr.L.J 1068=49 A. 57. 

10 Accu'ed who wasgreatly displeared with the wife of h’S brother came to get her 
ch'ld from her. He tcck the child hut was over persuaded bv others to let the 
child remain. He gave the child rcirc iweev=, wl o died of poison Held, he wa« 
guilty of murder. 1929 O. 516= 1 19 I. C. 870 = 30 Cr L J. 1118. 

' 11. Mere evidence that deceased drank milk offered by accused and died scon after 

exhibiting symptoms of poisoning IS insufficient for conviction. 25 P W R. 1911 
Cr. = 241 P. L. R. 1911. 

12 Accused gave accnite to a girl to administer It to her husband, in order to gain his 
lore. She gave it in foed to her busland and faiher-in-Iaw, and the latter died. 
Held, that accused was guilty under Ss. 302 — 115 though not under Ss 302- 109, 

1. P. C. 1931 C. 757=134 I. C. 896=33 Cr.Uj. 79 = 58 C. 1223. 

13. Accused contracted illicit intimacy with another and became pregnant. She was 
alone at the time of birth and had every tnotive to do away with the chid. She 

admitted, she hud opium four days before the occurrence. The death of child was 
due to opium. Held, that the only inference was that accu«ed administered opium 
and cttrniitled murder. 1932 L. 279=137 I. C. 259. 

14. In a case of poisoning, death from poison and administration of poison by accused 
should be proved. 1934 O. 62=148 I. C. 600. 
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In a case of poisoning by wife, voluntary confession though retracted alcnj 
recovery of various articles stained with poison in house and discovery of poisoau 
viscera and vomits is sufficient corroboration. 1934 L. 150 (2)=15 L. 310. 

In case of murder by poison three things are to be proved : firstly, did the deceased 
die of poison in question ; secondly, had the accused got the poison in quesfto: 
and thirdly, had the accused opportunity to administer the poison to deceased. Tit 
question of motive is of subsidiary importance. 1933 A, 394 = 34 Cr. L. J.754. 

17. Evidence that accused poisoned other persons with Dlin/nra before or after the Rrt 
charged is admissible to show that the act Tvas intentional and not accidental. 32 
P. L. R. 1911, 1923 N. 245 = 24 Cr. L. J. 566. 

18. Where no motive IS proved, though the conduct of accused is suspicious and tb« 
evidence of poison vendor is not convincing, the circumstantial evidence is cot 
sufficient, 1936 P. 486=164 1. C. 1079. 

36. Death by Rape. See Culpable Homicide — 22. Rape — 10. 

37. Death by Rash driving. See Rash or negligent driving. 

38 Death by shock. See Wound — 38. 

1. Three accused injured a person and fractured his ribs. None of these injuries in 
itself was fatal and he died of shock from multiple injuries. Held, they were gml 7 
under S. 325 cnlj. 1929 L. 456= 114 I. C. 704=30 Cr. L. J. 368. 

2. Accused gave two blows one of which completely perforated the heart 
penetrated the abdomen and divided the intestine and death was due to 
hsmorrhage. Held, he was guilty of murder. 1926 h. 143 = 921. 

Cr, L. J. 238. 

39. Death by snake-bite. See Culpable Homicide— 26. 

40. Death by spear, 

Accused had a quarrel over the' enticement of the sister of deceased and gave him a 
with spear, he was guilty of murder. 1923 L. 195. 

41. Death by stabbing. 

J. The natum] result of plunging a knife into a man s stomach is death or such ' 
injury as is likely to cause death. 1928 C. 430=109 I. C. 482=29 Cr. 1- J* ^ 

2. A person who inflicts fatal wounds with a knife intends nothing short 

so the oRence, in the absence of extenuating circumstances, is murder. 19 
N. 681, 1913 M. W. N. 556. 

3. If a person stabs another m the stomach, be must he held to have 

injury sufficient in the ordinary course of nature to cause death. It'- ’ ' 

119, 1922 A. 487 Dis. 

4. In a case where as a result of n mere bojish quarrel, the 
deceased with a pen-knife four inches in length, he was guilty under 3. 

1922 U 26=63 1. C. -150=22 Cr. L. ]. 653. 

5. If a person stabs another against whom he has a grudge and .stabs him m 
part, he is guilty of mnrder. 1930 L. 534= 129 I. C. 289=32 Cr, L- J* - ' 

6. Accused stabbed the deceased w’ith a dagger in the back. The wound (f-ir 

in a week but then tetanus supervened and he died the following day- pjf. 

tetanus was the result of the wound and the accused was guilty of mur * • 

I.. R. 171, . rupture'^ 

7. Accu*ed stabbed the deceased in the upper part of the stomach causing 

it and of the partitoneum. Held, he was guilty of murder. 2 L. I>. • ^ 

S. In the cause of drunken bravilaccoscd was struck by the 

down, whereupon the accused struck the deceased with a knife tn^ 
caused his death. Held, he was guilty under S. 302. 8 1,911'^ 

121 I. C. 452=31 Cr.L,J. 243, 

9. Accused suspected his wifeef infidelity and stabl>ed her four limes, f'l 

tetiion to her aunt who was also stabbed by knife in the .j, cauvr !■'' 

death. Held, he was gnilty of murder although he did rot wrec 
death of the aunt. 13 Cr. L. J. 129. 


fliurdej 

15. 

16. 
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10. A person plun^infr knife in the rital part of Ibe body is guilty of murder. 1932 L. 

254 I. C. 65=32 Cr. L. J. 375. 

11. If a man stabs anotber over the heart deliberately with a knife carable of causing 
death, he is guilty of murder. But he was ac<iuiltcd, as he had injuries on his 
person and so he was held to have acted in self defence. 33 1*. L. R. 287. 

12. If the death is caused by stabbing with chhuri the offence is murder and not culp- 
able homicide. 1932 L. 302 = 33 P. L. R. 154. 

13. If a person exceeds the right of private defence of property and stabs the trespasser 
to death, he may be convicted under S. 236, I. P. C. 1932 M. \V. N. 67. 

14. A stab wound which penetrates the wall of abdominal cavity is one which is sufficient 
to cause death in the ordinary course of nature. 1935 R. 408. 

15. Deceased who was a notorious bully attached accused with fists, who drew a knife 
and stabbed him. Held that right of private defence was exceeded and was con- 
victed under S.304 (2). 1933 L. 227. 

16. When accused thrust a knife in the abdomen of Ibe deceased in a party fight, ha 
was guilt?* under S. S02 and was sentenced to transportation for life. 1933 L. 
434 = 34 Cr. L. J. 711. 

17. Stabbing in chest or abdomen with sufficient force to penetrate such structures is 
murder. 1933 P. 508, 1936 R. tO = 37 Cr. L. J. 418, 1936 R. 71. 

18. Stabbing in beat of passion and cn sudden quarrel and taking undue advantage is 
murder. 1933 P. 508. 

42. Death by stone throwing See Culpable Homicide— 34. 

1. Accused asked his wife for a i-aii (beetle) and she threw dirty nee water. He being 
enraged threw a stone at her head and killed her. Held, he was guilty under S. 304. 
30 Cr. L.J. 720=1929 P 201 = 117 l.C 164. 

2. In a sodden and premeditated fight the accused threw stone not deliberately, which 
caused death. Held, he was guilty under S. 325 and sentence was reduced to 4 
years. 1934 L. Ill® 151 I. C. 968. 

43. Death by strangulation. Sea Strangulation, Hanging— Culpable homicide— 30. 

1. Causing death by placing a bamboo on the neck till snficcation is murder. (1873) 
19 W. R. 35 Cr., 2S C. 571. 

2. Double knotted ligature round the neck of the deceared was held to be a clear indi- 
cation of the fact, that his death bad been caused by some other person than him- 
self by strangulation. 1926 N. 119=89 I C. 516 = 26 Cr. L. J. 1380. 

3 Accused gave beating to his wife who became unconscious and thinking her to be 
dead, be hung her to give an appearance of suicide, but she died of banging. Held, 
he was guilty under S. 325. 18 C. W N. 1279, 42 M. 547. 

4. hit D on head with latht and asked B to put cloth in his rrouth. He died of 

injuries on the head. Held, B was not guilty. I. C. 268 (deadly weapon) = 

1930 A. 45 = 31 Cr. L. J. 37. 

5. A theory of the cause of death should not precede but succeed the collection of evi- 
dence which may be made to fit to with the theory. When there are scratches on 
the throat such as would be produced by nails of the bands, one should be cautious 
as the effect of poplexy, etc., might be mistaken for those of manual strangulation. 
13 C. W N 622. 

44. Death by Takwa or Chhavi or Gandasa or chopper or axe. 

1. A Tctk\ca is a deadly weapon and a person who strikes a blow on the head with such 
a force as to cut through the skull, is guilty of murder. 1925 L. 373 = 88 I. C. 995 
= 7 L. L. J. 175, 1923 L. 68 = 69 I. C. 439. 

2 A person striking axe on the head of a person and causing death by breaking it is 
guilty of murder. 32 P. L. R. 810. 

3. Striking three or four blows on stomach with a heavy chopper or Ctiiitfas<i is 
murder. 1934 O. 405=35 Cr. L. J. 1113. 



4. Injorv c»u«5cil on bond nUh 

1934 1\ 603. 

5. 


ftxc rmclratinc tipht into ht.iin ntnmmts to murder, 
45. Dcnih by wound becoming sceptic. S« Cnlpoblc Homicide— JS. 


1! demh iCfolls directlj- Irora llie nnundsot in con«iniicncc of ilie nounj cicnlinr conJl- 
tionc, winch pre occasions to the nppenrnnce otn f.itnl dism.e, the person iofllctine 
tiie wmmo is gutUy of numlcr. 10 Hur. 1^. K. 171, 

46. Dciith caused without any excuse. 

1. \yitho\;t anv p\cufr. mc.stis in the ahscnce of any exctilp.itory cirrumslanccs other 
than those tncnunneil m five exceptions to S. 300. 40 ?. H. 1858 Cr. 

2. A father fncTifKCfl his ron \>ecause neallh hail not accompanied his liirth and after- 
^Yarcis partinllv cut his ihioat apninst deity s injustice, he was held pciitv of 
murder. (1867) 7 \Y. H. 64 (100) Cr. 

3. A threat caused hy incantations does not justify the causins of death. (l870) 18 
W. K. 55 Cr 


4. Uehef in wuchrraft does not justify the carsirp of dt.mh. (1S82) 1 Weir 305. 

47. Death caused by consent. 

1. Iixception 5 to S. 300 refers to cases in which deceased submits to the doing of some- 
thing knotving that it will cause death or death will likely result, but it tfoc® tiot 
refer to the running of a risk of death from something wh'rh a man intends to 
avert, even by causing the death of the person from whom the danger is to f'* 
anticipated. 5 C. 31. 

2. U must be shown that deceased gave consent with full knowledge of the facts. IS 
C. 4S4 overruling 6 C. 154. 

3. The consent given by a victim nearing 18 jears mitigates the gravity of ofTenC* 
death sentence should not be passed. 117 I. C. S90='1929 L. 50=30 Cr. L. J.o“* 

4. Acciifed killed his step father, who was an infirm old man with his consent, In order 
to get three innocent persons hanged, he w'is guilty under S. 304 (1). 4iP-l'' 
1917 Cr. 

5. A petfon claiming the benefit o! Exception 5 must show' that the deceased consent- 
ed to have the particular act done on him knowing that it would cause his deatl’ ^ 
knowing that his life would he endangered thireby. It is not eufiicicnf 
voluntarily took the risk of death. 11 Cr. L. j. 343**5 I. C. 988. 

6. Accused caused a pile to be lighted and persuaded a suttee to re-ascend it, .ifter she 
had once left it and she was lurnt, be was guilty under S. 3C4. (1^63)11^1- 
1*. 3- 174. 

7. Accused acting upon the express desire of an adult emasculated him and deafh 
ensued owing to rough manner of the operation, he was guilty under S. 304 oni- 
(1866) 5 W. R. 7 Cr. 

8. Killing an .-If grieved wife at her request i«5 an offence under S. 304. (3866) ^ 

R. 57, 54 M. 504, 43 I. C. 413, 36 A. 26. 1929 L. 50«30 Cr. L. j. 855. 

48. Death of person believed to be dead. 

1. Accused struck a blow on his wife’s head with a plough-share which though 
likelv to cause death, made her unconscious. Relieving her to be dead and to ‘X 
the false defence of suicide, he hanged her by a rope and caused her dea"’ > 
stmnculation. Held, he was not guilty of murder or culpable homicide but un 

S. 326. 42 M. 547=1920 M. 862, 18 C. \V. N. 1279, 6 VV. R. 559 (1866J. 

B. 194, 1923 A. 545, 

2. .\ccuseil placed the deceased wbile unconscious on the Railway hue and 
caused. There xvere some marks of strangulation hut death w.is not due 
There was no evidence that accused thought deceased to be dead hefere 

on the Railway hue, nor that it was done to — j er. ^ ' 

he was puilcy of murder. 1933 M. 798=34 C ^ 

483. 1923 A. 545 = 25 Cr. E. J. 703, 26 I. C. 


r'-'/.’f.) 

?. Arfii**<1 two or tim»« on Ih* hM-l. threw him in a po")! of water 

rntM I'l; few in*h'< of wit*r, .ml re-n»v*;J nj>n?v, Later on he threw ir into 
« ml. Hell, h' n n cutltr of m trJrr anJ not Hilsf 325— 379, I. I*. C., as hia 

T'trnn n.i« continuous. |o31 I, 27“ 32 Cr. !». J. -ISj. 

4, .Nreu***! «tni:V th^ Hocens'l nn heaH With the intentmti of Lillin; him. ItehcTinc 

him to tJ»\ih he «*t tir.* to th** hut in which he tt,a« lun?. Field, lie w.as guilty 
nf .nttnij’t to imird'T. li II. 1^1. Contm 2^ I. C. 157” 15 Cr. L. J. 709, 1931 
L. 27, 1^33 M. 79S. 

Detneanour of accuaei. Hee I>emr.anot:r. 

It »« no* «;^rp to hn** a r inrirtna of murder only on the evidenre of accused s demeanour, 

I. c. .t:4«:s v. i,. u. n. 

i9*A Depoaition before Committing! Ma{*istrate. Transfer of S. Cr. I’. C. See 

Drpotttnn. 

1. \ rooTtetioo liaa*1 ai>lv on endence gircn !«v the witneaiea l>efore Committing 
Mat's'rate an I Trlrattet hr them at the mat is unauMainaWe. 17 P, U. 1919 Cr., 
51 P. R. 1SS7, ?l \. Ill an! 24 \ 643,ttati»t carrobirttsi hv independent evi- 
dence. 5 I. 321 (324'. 12 M. 123. 27 C. 295. l92o I*. 410 = 91 I. C. 258. 

2. IVr other cas"* tee Deposition.— 1. 

SO Dlalinction between culpable homicide And — , 

1. .\11 murder ia nilp-ahle hoTuride hut net vice trr«r. Kvcrj act f.aitinj; Aithin S. 299 
and not f.allmg un ler S. jro M culpable homicide no*, ainountmc to murder. 1 1 Cr 
I.. J. ??5. 

2. Culpable homicide tray not amount to nuirder nhere rotnilhstanding that the 

mental atale IS aufTiCient to constitute murder, still one of the exceptions to S. 3C0 
applies rr nhere tlie mental rfate though sviihin the description of S, 299, is not of 
special degree of cnminahtj re<iuifed l»j S. 300 30 I. C. 113 = 16 Cr. L. J. 561 « 

19 C. \V. N. 653. 

3. The distinct. on I'ctneen the intention In cause injur> sufTicient in the ordinary course 
of nature to cause death .and the intention to caure injury likely to cause death, 
ilepends upon the decree of proVahihi) of death resulting from the act committed. 
10 Cr L J. 359. 

4. When the intention to cau«e death or to cause such bcdilv injury ns is hkelj toc.ause 
death co exists sstth knonledce described m Ss 299 or 500, the knowledge merges 
in the intention and a higl er s'egree ot guilt is imputable. 32 P. R. 1887, 27 P. 
R. \:Si. Cr. 

5 Ml acts nf killing done vilh the intention of killing or to inflict bodily injury hkelj 
to cause death or ssith the knowledge that death must he the most probable result 
are priM/n /ticie murder, sshile those committed with the knowledge that death will 
he Iikeh’ result f.ill under S. 304, 3 A. 776, 30 Cr. L. J. HI. 

6. Where It IS difiicult to find w liether the offence f.alls under S. 302 or S. 304, the 
accused should be convicted under S. 304. (I8f9) S. J. L. R. 459. 

51. Drunken Brawl. 

When onh one blow was given in a drunken brawl in the accused s house, no offence 
under S. 302, or S 304 hut one under S 326 was committed. 1934 L. 477. 

52. Events leading up to assault. 

Rvents leading to and preceding the assault on deceased must be considered. 1934 R. 
44=35 Cr. L. J. 855 = 148 I. C. 1069. 

53. Evidence. 5c<r— 20. See Hje witness. 

1. Although the evidence of admission of guilt to villageis i« sufficient to justify the 
conviction, such evidence must be closely scrutinized. 117 I. C. 737==30 Cr. L. J. 
829=1929 O. 27'. 

2. When the only account of what happened on the night of mxirder is given by accused 
himself and it is his admission contained in that statement, it should be accepted in 
Its entirety and if It establishes any mitigating circumstance®, the accused should 
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be given the benefit of It. 1930 L< 269‘='12l I. C. 178 = 31 P. L. H. 35 = 31 Cr. 

L. J. 226. 

. Where the person ndmutcfily knew that his wife had l)cen niurtlertd shortly ahtr 
midnight and yet he made no report to Police station, nor made any attempt to 
find out as to who killed his wife. Ins conduct uns unnatural and may lead to the 
conclusion that he was the real murderer. 116 I.C. 193= 1929 0. 190=30 Cr. 
L.J. 567. 

•. In a murder case there was no counter story worth licliering on^ behalf of ih* 
Rccused. The motive was evident and he confessed his guilt to his uncle. H‘s 
subsequent conduct showed that he knew the truth but pul forth numeroas ta 
hoods. Held, he was guilty of murder. 30 Cr, L.J. 829=1929 0. 272. 

). The mere fact that accused pointed out dead body not safiicient to convict bmi of 
murder. 1929 L. 558=114 I. C. 719=30 Cr. L. J. 375. 

3. If the facts point either to murder or to suicide, the accused is n'>t guihj* 
529=1929 M. 487 = 121 I.C. 157 = 31 Cr. L. J. 223. 

7. Where death has been caused, it is no defence that the deceased 

a complaint which would have caused de.atli in any event. 44 I. C. 333. 

8. Where a person causes the death of .another person, it is for him 
act was removed from the category of murder by one of the e^cep i 

tion, 17 A. L. J. 866. _ 

9. Accused visited the deceased's shop. They slept ^‘^S®th«' on cots in ff^t o 

shop and in the morning the deceased was femnd murdered and a staioed. 

• Some stolen property was recovered *”!,*^ "** 

Held, he was guilty of murder. 1929 S. 1/9, 1926 B. 513. 

.0. Accused knew where the bodies of murdered men were and be confesw^^^is^^^ 

to Lambardar of the village. Held, ** gega-iii I. C. ^49** 

Lambardar, and he was guilty under S. 201 only. 1928 L. 858 111 
29P. L.R. 486 = 29 Cr, L.J. 865, 

11. Where it is doubtful whether confession ^•f'smade before or after discer^ 

there is no other evidence, the accused should be acquitted. 681.0.1/ 

L. J. 481. . 

460=128 1. C. 211=32 Cr. L. J. 94. 

33. Where there is no sufficient corroboration of .approvers story conn 

14 Where real murderers were concealed being public 

unpopular uo evidence was forthcoming, the accused should be acquitted. 

15 Where assessors find only some of 

conviction under S. 302 is improper when truth is kept back. Dying 
in Punjab is generally of no weight. 30 P. L. K. 536. 7 ,„iniiar 

IS The mere fact that accused pointed out a heap of Ttit t belonging ° ^ injuries 

tam which blood stainedweaponwas recovered and ”jV I- 1- 

on his person is not sufficient to convict him of murder. 1928 L. 335 

18. The mere fad that accused c'Er3;ie pI'r. 

that he was the murderer. 6 L. L. J. /o i. v.. 

“ ‘him orrsd:r9d r.’". 

849 = 27 Cr. L.J. 993. 
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3Iiirrftfr— (couM.) 

20. Going with a Toka on the day of murder is insignificant as many zamindars carry 

Tokas for their agricultural work. 77 I. C. 602. 

21. The mere pointing out of body of the person murdered would not by itself be 
sufficient evidence for a conviction of murder, but if the appellant has never ex- 
plained hoa* he c.ame by his knowledge of the place where the dead body lay, it 
mav be sufficient. 68 1. C. 841 = 23 Cr. L. J. 617=1922 L. 189. 

22. Where the accused committed an unprovoked and cowardly assault on a person 
and fractured his skull and took him by surprise, he was guilty of murder. 27 Cr. 
L. J. 766=95 I. C. 286. 

23. Conviction of murder on the statement of a person found to be unreliable cannot 
be supported, 100 I. C. 359=1927 M. 1112=28 Cr. L. J. 279. 

24. Where a witness sees a murder committed and gives no information his evidence 
IS no better than that of an accomplice. 76 I. C, 824 = 25 Cr. L. J. 264. 

25. Where the dying man pointed to the acensed as the person inflicting injury, and 
the confession of the accused that he committed murder is sufficient to convict him 
of murder when there was other evidence of struggle between the accused and 
the deceased. 49 C. 600. 

26. Suspicious circumstances alone .ire not sufficient. 9 L. 671. 

27. After the report of gun N. and L. were found at the scene of occurrence each with 
a gun in his hand, and it was not proved who fired the shot, none of them was 
guilty of murder when there was no evidence of common intention, IIC, W. 
N. 1083. 

28. It is unsafe to rely upon evidence of witnesses who have resiled from their previous 
statements. 1925 M, 879=88 I. C. 91 = 1925 M. W. K. 319. 

29. The failure to record the statement of the first informant and his non-production 
before the Sessions Judge, makes the case suspicious. The recording of the state- 
ment of the second informant does not make him the first miormant. 1 P. 401 
= 71 I. C. 353 = 24 Cr. L. J. 129. 

30. Chemical Examiner's negative report regarding absence of traces of blood in the 

earth, leaves and grass taken from the alleged place of occurrence will not dis- 
place strong direct evidence of the place of murder. 1924 C. 625 = 26 Cr. L. J. 5. 

31. Observations by investigating officer made on the spot require the same sort of 

corroboration by independent witnesses as in the case of inquest report. 15 A. 
L. J. 340 

32. The fact that blood stained garments are found in a house is insufficient to convict 
an occupant of murder. 26 P. R 1916 Cr. 

33. Withholding of evidence is certainly a flaw in prosecution, still e-tch case depends 

upon Its own facts. 1932 L 500=137 1. C. 691=33 Cr. L J. 497. 

34. It was found that a child was murdered by one or other of the two accused. Both 

were convicted under S. 201, I. P. C., only. 1932 M. 748=33 Cr. L. J. 814 = 
139 I. C. 725 

35. Where in a murder case there is only one eye-witness and he is disbelieved on 
several points, it is unsafe to convict on his evidence, when 'there is no motive. 
1934 O. 373. 

36. In ordinar>’ murder cases unconnected with faction feuds there is no reason to 
suspect the evidence of relatives. 1934 L. 870 

37. Deceased denounced accused long after attack and just before death. There was 
no other corroboratory evidence. Accused must be given the benefit of doubt. 
1933 R. 95=34 Cr. L. J. 747. 

58. In a charge of murder or attempt to murder the fact of .accused being member of 
terrorist association is irrelevant. 1936 L. 341 = 37 Cr. L. J. 504. 

39. Concerted attack by two accused armed with deadly weapons amounts to murder. 
It does not matter which of them attacked with the weapon. 1936 L. 341 = 
37 Cr. L J. 504. 
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Miirdci — (co/tM.) 

54. Exceeding right of private defence- See Right of private defence— 19. 

55. Exceptions — onus — See Burden of Proof -3, 

• If aixused nants to have the benefit of any exception, tlje onus is on him to proreit. 
But when ignorant or iil-defended person is being tried, the Court may examw: 
the facts to see if some e jccptiojj applies. Bat there must he a pie.i bnsed w 
exception by the accused. 1931 M. \V. N. 873. 

56. Explanation by accused—. See Defence. — 


1. The mere pointing of dead body in a field is insufiicient for conviction, b»Mf 
appellant has never explained how he came bv his knowledge of the pise® 
where body laj', it may be sufficient. 68 I. C. 841 =3922 L. 189=23 Cr. L.}.W. 

2. Accused confessed his guilt to his uncle and there was motive for murder. His 
subsequent conduct showed that he knew the truth but put forth numerous 
hoods. Held, he was guilty of murder. 30 Cr. L. J. 829-1929 O. 272. 

3. Where the only account of what happened on the night of murder is given by tb« 
accused himself and it is hts admission contained in that statement, it fhouM ce 
accepted m its entirety and if it establishes any mitigating circumstances, Ibe 
accused should be given the benefit of it. 1930 L. 239 = 121 I. C. J78«31 Cr. 
L. J. 226, 

4. If a person is poifoned shortly after eatiag food which mtisf have been rtepared bv 
his wife and no explanation is coming forth as to what liappened, there is a violent 
presumption that he w’as poisoned by the members of his family. where »a 
addition to it there is an attempt at persistent Ivmg to account for bis ^bsenM 
corpse was hidden bv them, the presumption becomes certainty. 49 A. 

A. 737=27 Cr L. J. 1068 = 97 I. C. 44. 

5. The accused on his trial is merely on the defensive and owes no duty to tiny one 
but himself. He cannot he convicted because he has not tried to 

Court how a death has occurred or by what means. (1894) Unrep. Cr. C. os . 
1930 M. W. N. 12U. 

6. If prosecution does not present true facts, as to how a man was killed, ** J* 
necessary for accused to plead right of private defence 1925 P* 

Cr. L. J. 647. . , 

7. Proof of case must depend on prosecution evidence rather than on absence of etP ‘ ‘ 
nation by accused. 1936 C. 73= 37 Cr. L. J. 354. 

8. If accused is involved by evidence in a state of considerable suspicion, be must 
his own Rafcti, prove hacls to prove innocence. 1936 C. 73 = 37 Cr. L.. j. 39t. 

57. Eye witness to — . See Eye witness. 

58. Hallucination. See Insanity.— 

Accused nssauUed a man believing him to be ghost and assault proved Held, 

was not guilty under Ss. 302, 301 or 304-A. 1926 L. 554 = 99 I, C. 71. 

59. Hurt to companions of deceased, 

1. Accused were sent up for trial under Ss. 302 — H9 and acquitted, they can be 

victed under S. 323 for having caused hurt to the companions of accused i _ 
same tran&iction, provided the oflence is clearly brought out by the jQjt j,. 

omission of charge under S, 323 would not render the conviction lUegai. 

566. 34 C. 325 and 34 C. 696 Dist. 

2. Sessions Judge can add charges under S. 326, I. P. C., for causing ^4lJ = 

prosecution Witnesses, when the original charge was for murder. 1J24 L.. 

71 I. C. 593, 9S. L. R.37 Foil. 32 C. 22 and 4 I. C. 90J Dist. 

60. Injuries sufficient to cause death See — 31, 

Accused attacked his fatber-m-law, an old man of fifty riben the 

caused many injuries wiih a /<r//i», as a result of aluebhed/ed. Held, in. 
were sufri'^'ml In the ordinary course of nature to cause death and was gum/ 

murder. J932 O- 186 = 9 O. \V. N. 235. 

61. Intention—-, See Motive— weapon. 

i. A peres-j ginog a violent Wow on the neck meat be presumed to hare th? 

cf k.lUrg. 9? I, C. 93 = 23 Cr. L. J. 61. 
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lurder — (comM.) , , 

2. A pifson givjnif a lathi blorr on the .held must be presumed to .have the intention 
of causing such bodily injurj' as IS likely to ,^use death. Bat it does not neces- 
sarily follow that a blow oi the held is’ sufficient to cause death. 7 P. 633, 
1930 L. 490, 1928 L. 93. 

3. Wliere there IS nothing more than a fatal result to indicate an intention to cause 
death and no weapon is used, it is unsafe to convict him of murder. (1881) 1 Weir 
229, 13 Cr. L. J. H5. 

4. Intention is a question of fact to be decided on the circumstances' of each particular 
case. 44 1. C. 679. 

5. A person striking another on a vita! part must be presumed to have the necessary 
intention. 24 I. C. 601. 

6. A person who inflicts injury on another- which ends fatally, which he knew- was 
likely to cause death, is guilty of murder though he had no wish or motive to cause 
death. In such a case the law will presume an intention to cause death and the 
burden IS on the accused to show that he had no such intention. 18 1.0. 675 = 

14 Cr. L, J. 115. 

7. A brutal assault with lathi causing death is not ordinarily murder, unless the accused 
intended to cause death or to cause such bodil) injury as is sufficient to cause death. 
30 I. C. 99S, 7S. L. R. 29. Sec 37 C 315, 35 A. 560. 

8. Daughter gave hirth to a child and only her mother attended her. The infant died 
soon after of poisoning. Held, both would be presumed to have administered it and 
the fact that no step was taken to sjive the infant’s life was evidence of intention. 
43 P W. R. 1910 Cr. 

9. If accused brutally beat a defenceless person .against whom they had grudge and 
kill him without any intention to kill, thev are guilty of nurder uiless they show 
that tney are protected by one of the provisos to S. 300. 53 1. C. 495. 

10. A person is taken to have intended the natural consequences of his act though he is 
drunk. 12 Cr. L. J. 524. 

11. Persons making a violent attack resulting m 16 wounds, rupture of spleen and death 
are guilty of murder, whether the\ att.icked with the intention to cause death or in 
a brutal manner regardless of consequences 37 C. 315, 3 P. R 1919 Cr. 

12. The fact that a person is killed b\ repeated blows negatives the plea that there 
was no intention to kill the accused. 157 P. L. R. 191 1 = 56 P. W . K. 191 1 Cr = 
12 Cr L. j. 214. 

13 If there IS a previous grudge, the stabbing at vital jurt shows an intention to cause 
fatal injury 1930 L. 534=129 I. C. 289=32 Cr L. J. 290. 

14. If blows perforated heart and divided the intestine the intention is proved. 92 
I. C. 222. 

15. A man who cuts another even on leg with ferocity and with a weapon that the de- 

ceased died within a few hours, he must be presumed to intend to cause injury 
sufficient in the ordinary course of nature to cause death and if death results, he 

15 guilty ot murder. 76 I. C. 575 = 1923 R. 247 = 25 Cr. L. J. 207. 

16. In case of plunging a knife into the stomach, the intention to cause ccith will be 
presumed 1928 C. 430 = 109 I. C. 432. 

17. Striking a blow witii a deadly weapon like Taktca on the head w ith such a violence 

as to cut through the skull establishes an intention under b. 302. 192^ L. 373 = 

88 1 C. 995 = 26 Cr. L. J. 1251. 

■ 18. Where tour accused deliberately lay m wait for the deceased intending to beat him 
with lathis on account of enmity and broke siv ribs .and numerous other injuries. 
Held, that the intent.on of the accused must have been to cause death or such 
injuries as would in the ordinary course of nature cause death. 1929 A. 707= 118 
!. C 190 = 30 Cr. L. J. 890. 

19. K seized the accused in the act of stealing, but the accused escaped from him. K 
convened a.Panchayat consisting of several members including J. Accused admitted 
his offence and J. insisted that matter should be reported to Police. On hearing 
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54. Exceeding right ot private defence. See Uiglit o[ private defence- 19 . 

55. Exceptions— onus— . Sec Burden of Proof - 3 , 

^ of any exception, the onus is on him to prove it. 

the "e' ‘ P "®™ '’='■'8 Wed, the Court injv eramme 

eveenK? ^ '' applies. Bot there must be a plea' based on 

exception by the accused. 1931 M. \V. N. 873. ' 

56. Explanation by accused — . See Defence.— 

of dead body in a field is insufficient for conviction, but if i>( 
appellant has never explained how he c.ame bv his knowledge of the phee 
■wiiere body lay, it may be sufficient. 68 I, C. 841 = 1922 L. 189=23 Cr. L. J. 617. 

2 . Accused confessed his guilt to his uncle and there was motive for murder. His 
-ubsequent conduct showed that he knew the truth but put forth numerous fahe- 
boons. Held, he was guilty of murder. 30 Cr. L. J. 829=1929 O. 272. 

3. Where the Only account of what happened On the night of murder is given hy the 
accused himself and it is his admission contained in that siatement, it should be 
accepted m its entirety and if it establishes any mitigating circumstances, the 
accused should be given the benefit of it. 1930 L. 259=121 I. C. 178®31 Cr. 
L. J. 226. 

+. If II person is poroned shortly after eating food which must have been prepared bf 
bis wife and no explanation is coming forth as to what happened, there fs a violent 
presumption that he was poisoned by the members of his family. But where in 
addition to it there is an attempt at persistent King to account for his absence an3 
cornse wn« Kt. fix,.... i . .. 49 A 57 ®Hf 26 


-- - ... — ... .... pcoiMciii iving lo account lu 

corpse was ludden by them, the presumption becomes certainty 
A. 737 = 27 Cr L. j. 1068=97 I. C. 44. 


5. The accused on his trial is merely on the defensive and owes no duty to anyone 
but himself. He cannot be convicted because he lias not tried to explain t® Ij’® 

Of by what means. (1894) Unrep. Cr. C. 686i 

6. If prosecution does not present true facts, as to how a man was killed, it is 
necessary for accused to plead right of priv.ile defence 1925 P. 175**^o 
Cr. L. J. 647. 

7. Proof of case must depend on prosecution evidence rather than on absence of expin* 
nation by accused. 1936 C. 73=37 Cr. L. J. 394. 

8. If accused is involved by evidence in a slate of considerable suspicion, he must 
his own safety, prove facts to prove innocence. 1936 C. 73 = 37 Cr. L. J. 394. 

57. Eye witness to—. See Eye witness, 

58. Hallucination. See Insanity. — 

Accused assaulted a man believing him to be ghost and assault proved fatal. Held, h* 
was not guilty under Ss. 302, 304 or 304'A. 1926 L. 554=99 I. C. 71. 


59. Hurt to companions of deceased. 


1. Accused were sent up for trial under Ss. 302—149 and acquitted, they can l5« 
victed under S. 323 for having caused hurt to the companions of accused .1 * 
Same transaction, provided the offence is clearly brought out by the evidence 
omission of charge under S. 323 would not render the conviction illegal. 19311'* 
566, 34 C. 325 and 34 C. 695 Dist. 

2. Sessions Judge can add charges Under S. 326, I. P. C., for causing injuries 
prosecution Witnesses, when the original charge was for murder. 1924 L. 413- 
71 1. C. 593. 9 S. L. K. 37 Foil. 32 C. 22 and 4 I. C. 903 Dist. 

60. Injuries sufficient to cause death See — 51, 

Accused att-icked his father.tn-Iaw, an old man of fifty when the latter was asleep ® 
caused many injuries with a letlhi, as a result of which he died. Held, that lojun** 
were sufi*cicnt in the ordinary course of nature to cause death and was guilty o 
murder. 1932 O. 186=9 O. W. N. 235. 

61. Intention—. See Motive— weapon. 

1. A person giving a violent Wow On the neck must be presumed lo have the irAcrAKC. 
cf Lilhrg. 99 1 . C. 93 = 23 Cr. E. J. 61. 
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\Iurdi}i'~~{co)ttd‘) , v,«v'* tl'** in'.'Ti'on 

2. ^ j=«oa ei-"2a(.-/nM,b»-on.h= n-.,- 

of causm; such buJill’ f")'".' a' " iucausc >l=ulh. 1 I'- f-!-'- 

sirilv folbn- lhat a Mrti Mon- oi the beiJ k M.h.ital locju 

1930 L. -tW, 1928 1,. 93. 

229, 13 Cr. L, J. H5. . , 

4. Intent™ ,si quest, ou of fact tu 1* toJ'-l ou th-. cucuu.sttuccVol rach j.ut.cuKr 

case. 4V\.C. 

5. A person stnkmq another on a riul pan mu^l be j>rcs«mcJ lo have ihc nrrc<urr 

intention. 2+ 1. C. 601. 

6. A person who inflicts »nj«T) on another which ends latnUy, winch he knew \vy 

Ukelv to cause death, is guihy of murder though he hail no wish or motirr to otu »• 
death. In such .a c.»se the law mil presume an intention tn cm?c oc-uh 
burden is on the .accused to show that he liad no such intention, jol. L. 

HCr. UJ. 115. 

7. A brutal assault with lathi causing death is not ordinarily niordfr, iinjcss the .ai^u«^ 

intended to cuuse de.ath or to c.ause such bodily injurj as is suRicienl to c.ause death. 
30 J. C. 998, 7 S. L. R. 29. See 37 C. 3JS, 35 A. 560. 

8. Daughter gave birth to a child .and onl) her mother .aitended iJcr. 1 lie infant died 
soon after of poisoning. Held, both would be presumed to hnvt admiDiNtcrtd U and 
the fact that no step was taken to s.ave the infact's life was es’idence n( mtentian. 
43 R, 1910 Cr. 

9. If accused brutally beat a defenceless pcrsjn apamst whom they h.td grudge .and 
kill him without any intention to kill, the* .«re guilty of m jrJer u ile«s iney show* 
that tney are protected b> one of the provisos to 5. 300. 53 1. C. 495. 

10. A pereon, w taken to have intended the natural consefiuences of his net tlioiiyh lie is 

drunk. 12 Cr. L. ]< S2l. 

IJ. Persons making a violent attack resulting in 16 wounds, rupture of spleen .*ind death 
are gpiJry of murder, whether tbe\ att.icked niih the intention to cause de.ath or in 
a brutal manner regardless of consequences 37 C. 315, 3 16 K 1919 Cr, 

12. The fact that n person IS killed bv repe.uej blows ne,'.atives the plea ih.il there 
was no intention to kill the accu'-eJ. 157 P. L I<.1911»5b 16 \\ . H, 191 1 Cr =* 
12 Cr L. j.2H. 

13 If there is a previous grudge, the stabbing at vital pari shows :m intention to r.uise 
fatal injury, 1930 L. 534 = 129 I. C. 289== 32 Cr, L. J. 390. 

14. If blows perforated heart .and divided the intestine the mtcntlon is luored. 92 
I. C. 2Z2. 

15 . A man who cuts another even on leg nith ferocity find witli a wc.anon that tbedc- 
ce^ed died within a few hours, he must W presumed to intend to cause iimirv 
sufficient m the ordinary- course of nature to cauae dmh wml fl lienth icsnhs, he 
IS guilty of murder. 76 I. C. 575=1923 R. at7=25 Cr. L.J. 207. 

n'jto f ‘If’' on th, .„cl, v,„le„re 

SB l c 995=26 Cr! St ‘'^‘^=‘-3'^ = 

Held, that rh» - « .ran oro,., r.i„ . - > ra, lines. 

. . c.ause deatli or such 

. ■ ■ ■ 1929 A. 707 = 118 

"■ csqapecl frora lam- K 

1,15 Dffeace and J,ws,sted tbat'"Lq“!" ra?'"’’**'* '“‘“i'"'? L' .■*‘““=^‘'“1'"'!!'!! 


matter should f« reported to Police. On hearmg 
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this accused struck J a heavy blow with a chopper and caused his death 
he was guilty of murder. 1930 L. 60—120 I. C. 274 = 31 Cr. L. J. 79. 




20. Accused a young woman of 15 years of age, in order to aven?e herself of the ilJ- 
treatment of her husband made a murderous attack on her step-son with a sti'Ic an(i 
caused the death of the infant. Held, that her intention was to canse death and 
she was guilty of mur.der. 1926 L. 144*»59 I. C, 461 = 26 Cr. L. J. 1373 


21. Accused enticed away the sister of the deceased, who demanded her back. Accused 
gave him a spear blow and caused his death. Held, he w.as guilty of murder. 
1923 L. 195. 


2Z 


23. 


25. 


26. 


€ 2 . 


z 

3. 


5. 


63 . 


1 . 


Where a person gives a club wound sufficient in the ordinary' course of nature w 
cause death, he is guilty of murder irrespective of intention to cause death. 90 
I. C. 147=26 Cr. L. J. 1491 = 1926 O. 184. 

Where the weapon used, and part of the body aimed at and pierced and the violence 
with which it is struck lead to inference that accused intended to cause such 
boddy injury as is likely to cause death, he is guilty of murder, even though he 
did not intend to cause death. 1930 L. 154 = 124 I. C. 68C=3t Cr, L. J. 731. . 
Accused asked his father not to return the bulls but he refused and thereupon be hit 
him on the head .and killed him. Held, that as there was no intention to kill, thf 
accused was guilty under S. 324 only. 1911 M. W. N. 765. 

Intention to cause death depends on the wav in which weapon is used and part <3f 
body selected Nature of weapon is no consideration. The use of pocket kniYe m 
a «udden fight does not necessarily mean that .accused intended to cause death. 
1935 Pesh. 155=1935 Cr. C. 1120. 

If the pocket knife is used on a vital part, it would imply the knowledge that the 
act committed was so imminently dangerous that it must in all probability cau«« 
death or such bodily injury as is likely to cause death. 1935 Pesh. 155. 

When a deadly weapon is thrust into the chest of the victim causing instantanwii® 
death, intention is only of murder. 1934 L. 741. 

In case of fracture of skull intention to cause death is presumed. 1936R. 46®3^ 
Cr. L. J. 290. 

Intention to murder some one other than deceased S. 301, 1, P. C. 

Accused prepared sweets containing poison with the intention of giving it to hit 
husband, who ate it along with other guests. One of the guests died. 
was guiltv of murder, as the intention of causing death does not mean the dea 
of any particular person. 39 A. 161, 22 M. L. J. 333, 27 Cr. L. J. HOu, 

A. 557. . 

It is not necessary that the person charged with murder should intend to cause i 
death of any particular person. 11 Cr. L. J, 222 = 20 M. L. J. 657. 

Where accused suspected his wife of infidelity and slabbed her four times. 

for protection to her aunt. Accused plunged a knife into the aunt’s back whic 

killed her. Held, he was guilty of murder. 13 Cr. L. J. 129=13 I. C. 817. 

Where accused intending to kill B, killed A by a blow with a highly lethal 
whom he had no intention of killing, be was guilty of murder. (1867) 8 VV. K- ^ 
Cr., 29 Cr. L. J. 280. 

Accused gave poisoned nee water to an old woman who drank part of it herself iti 
gave part of it to a girl who died from the effect of poison. Held, he was guilty 
murder. (1869) 12 W. R. (Cr. U 2. 

If five men are charged with plotting to murder D and it is found that 
plotted to murder D at all. Two of them cannot be held constructively 
murder, because they had an object in their mind to murder S, when they were 
charged with such a common object. 1930 M. W. N. 1254. 

Intoxication. See Drunkenness. 

Where the accused under the influence of liquor assaulted decease ! and hteraliy ^ 
him to death without any direct motive, they were guilty of murder, but ^{y 

that drunkenness afforded .a sufficient excuse for not evneting ihe extrem pe . 

of the law. 35 P. W. R, 1917 Cr. 
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2. A person is taken to have intended the nataral consequences of his act though he is 
drunk. 12 Cr. L. J. 524. 

64. Joint attack. See Acts done in furtherance of common intention — 8. 

Where several accused brutally attacked the deceased with lathis in'licting several 
injuries on head and other parts, they are gailty of murder, when thev practically 
killed him on the spot. 9 O. W. N. ?50, 33 P. L. R. 1 = 137 I. C. .82. 

65. Killing under Officer's orders. 

1. A Police party with six prisoners went to a village and demanded water and food 
and when they did not receive attention, they struck one of the villagers, other 
villagers joined him. The Head ConstsMe asked one Constable to fire, who fired 
and killed a villager. Held, they were both guilty. The shooting under illegal 
orders of a supjrior is no excuse. 1924 S. 33 = 83 I. C. 702 = 25 Cr. L. J 142. 

2. A caused crops to be sown on the land W'hicb was claimed by B. On a dispute the 
Police came and ordered the reapers to disperse and on their not obeying the order, 
the Station House Officer ordered constables to fire. A Constable killed one of the 
reapers. Held, that the Station House Officer and the Constable were guilty of 
murder. 21 M. 249, 17 S. L. R. 182. 

66. Medical opinion — . See Opinion — 17. 

1. A Medical Officer’s opinion that injuries were not serious, the opinion being based 
upon a misconception of facts, is of no weight, when the evidence shows that 
injuries inflicted were one inch deep and they pierced the pleura which in the 
ordinar) course of events is sufficient to cause death. 16 Cr. L. j. 543 = 29 
I. C. 671, 

2. Where medical evidence does not support that deceased met with violent death, 
there can be no conviction for murder 1934 O. 286 *35 Cr. L. J. 992. 

67. Motive. See Motive. 

1. When there is no motive and majority of injuries are slight, it is not murder, but a 
case of grievous hurt. 1926 L. 419=27 Cr. L. J. 547. 

2. In n murder case the Court should not first consider the evidence of motive but of 
the commission of the crime. The motive may never be discovered and po««ibly 
a wrong motive suggested may lead the Court astraj. 131 I. C. 439=1931 O. 
119*32 Cr. L. J. 697. 

3. Murder of member of one's ottnf.-imily is commuted to fasten a ch-irge on .m 
enemy. The victim is usually an old infirm person or a child Lyon's MeJ Jur. 
Ed lOOi, pp. 22-23. 

4. A murder is sometimes committed to please p.aramour. Ibid, P. 21. 

68 Murder or hurt. 

1. Accused hitting ith hockey stick in return for injuries recei\ed the previous eJay 
and causing death is guilty of grievous hurt only ^ifien death is ihe result of internal 
bleeding and clotting of blood on the surface of brain. 1925 L. 559*=8® I. C. ZsO — 

7 L. L. J. 573. 

2. Where the quarrel arose out of quarrel among soeng l>o>s and ended in death, 

/^thi s^ounds were found on the deceased. Held, that accused was guilty of 
grievous hurt on!>. 1925 O. 2S4 = 83 I. C. 636 = 26 Cr. L. J. 76. 

3. When blow was aimed at a woman tr>ing to close the door and It fell on the child 
which sne was cam iny and it died Held, that the accused was guutv under S. 

325 onU. 71 I C. 32 = 24 Cr L. J. 4 

4. Where a drunken man fired at the deceased at paint bU-k range andcvciJ^l a mound 
which was not suffieieni to cause death but wound I'ecame sc-pfc and h*" 

Held, he was guiltj under 5% 32n oalj. 123 I C 1S3=19?-J I..» 433 = JlCf 
L.J.4*. 

69. Omission to interfere to prevent — , 

An oiiu*sion to interfere la order to prevert a murder b>*.rg doa- before eve's verv eve 
is a cr-trinal art. 95 1. C. 603 = 27 Cr. L. J. SC7. 
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70 Pica of guilty. See PlVa'of guilty. 5. 273, Cr. P. C. . ■ , " 

1. If the accused in answer to^a charge of murder states tliat.he committed the ofTcnce 

but alleges proTOcalion, it IS not .a plea of guilty, lie must be nut on his trial. 14 
B. 564, 11 C.'-4in. 73 1. C. 266. ■ ‘ 

2. ‘Murder IS a technical word and 'unless it .‘is ’explained as direefed by S. 300, the 
plea of guilty should not be accepted. 9 

3. In capital cases where there is any doubt as to whether accused understands tw 

efFect of plea of guilty, the Court should take evidence rather than canvici cn the 
plea of guilty. 19 A. J19, 3 U. B.- R. 137. .. . ,? 

4. It is not safe to accept plea of guilty in a case where the conVeguence is a sentence 
of death. S.Bom. L U. 240, 20 A. L ). 326~o69, 54 P. R. 1905. Cr. 19 Bom.L. 
R. 356, 115 T. C. 582. 

5. Before a plea of guilty is accepted in a case of murder, the record should show that 
accused understood and admitted f.acls bringing the case under the defimtion of 
murder. 51 I. C. 780=20 Cr. L J. 540.^ 

6. An accused does not plead to a section of Criminal statute. He pleads • guilty 
not guiltv to the facts disclosing an offence. Tre plea of guilt, therefore, amoints 
to an admission of facts alleged against him and is not an admission of guilt. 

P. L. R. 2^8. 7 L. 359, 


7.- It is not illegal to convict an accused on plea of guilty, 73 I. C. 266, 

■ 8. Where accused IS represented by Pleader and tri.al is not claimed, and his answer 

amounts to plea of guiUy, he can be convicted on his plea. 2+ Cr. L. J- 570. 

‘9. Under S. 271 if an accused pleads guilty he may be 'convicted -upon ’bis 
Evidence should be taken if the offence appears to be murder, 1934 S, 204. 

10. One accused was charged with murder and two as abettors. Counsel is entitled 
challenge evidence implicating accused charged with murder, although that accuse 
has pleaded guilty. 1936 P. C. 242. 

71. Pointing out dead body or weapon. 

1. Accused was not mentioned in the first information report and the only eye 
could not identify him. The only evidence consisted in the production jjj 
stained shirt from a house where he and his hrother resided and pointed ou 
blood stained knife from a bu'h. Held, that the evidence was insufficient* 

P. W. R. 1916 Cr. 

2. Child was found in a well pointed by the accused who was last seen with ^be ^ ^ 
and accused stripped her of the ornaments and sold them. Held, he was gui > 
murder. 16 P. W. R. 191 5 Cr. 

3. Pointing out a heap of Tttri from which a blood stained hatchet and a darrg 
recovered is not sufficient evidence of murder. 1928 L. 335=10 L. L. J. 68. 

4. Mere pointing out place where corpse is buried is insufficient. IS P. R* 

89 I. C. 901, 1923 L 315 = 75 I. C. 693, 

5., Mere pointing out of body is not sufficient for a charge of murder, but where ^ 
accused never explained how he came to know the place where body lay, ma> 
sufficient. 68 I. C 841 = 4 L. L. J. 225=23 Cr. L. J. 617. 


72. Pre-meditation. 

1; . Accused gave a single blow on the head from behind. His act 
having been the result of provocation. ■ Held, he was guilty of 


was pre- 
murder. 


308=33 P.L.R. 279. , 

2. If a man \pok a spear and ran straight to deceased and gave him a fatal stab, * 
a deliberate murder. 1930 M. W. N. 1311. 

3. Accused was overcome with passion for insults heaped upon him ^ 

He procured a Dno and concealed it After a couple of hours he ^ leaser 

that olTence committed was murder, ret the provocation wa« enough to mr » 
penalty than death. 1935 C. 591 = 36 Cr. I,. J. 1254*= 158 I. C '67.^ 
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73 Toil moVtfm. sVe 

74. Prtifncf rI llie murder. S. 34. Srr a'‘i in furthersn'-e of common 

irtrnttoa— 9. 

>ffTP-prr««*ncr at th' at th^ time of merder n no* f-tr te rulpihl'*. J933 O. 220 
-34 Cr. I.. J.n35. 

75. rrctumplion about—. 

1. A rvr*'’n ahlf* to point out *»'\frat ■pol« connrctcti wjlb murder i« presumed to !>e 
rmrrtnrd in it. I*' P. P. 1917 Cr. 

2. ,\ riolcTt pf'SKmption lint rf»-eei«*‘d w.is poi«on^d by llie mcmlv*rs of bis family 

anv». nn»n h« at'* (ml which mu't lnv<* lv»«*n prepared hr his wife .md he dies of 
p'ttsonmc in ht« lm:»e And no raplanalion is otfered by them. It becomes .n 
c'ltsintv n h'^a lhe\ were fals* .iccotint at>out bis .ibsenec and the body n.a* 

bidleoln th'- n. 49 A. ST*-**! I.C. 44= *7Cr. L. J. inOS. 

.3. Th're is a presamption of murder, whe-i ornaments worn by the d'^ccased are found 
n.th the accused smn .after. 127 I. C. 557“3t Cr. L. J. 1219= 1930 C. 379. 
17 C. \V. N. 1077. 

4. If a larce badv of persons (JO to asMult one man with i/rtiics, it mav b<e held that 
death IS bVely to en*ue. The presn-rplion does not .apply with the same force where 
a larce numl*er of iwople .ate .a«s.atiltinir a simdatlv l.afRe number of men thoueh 
some of them are armed with sttcbs. 1931 L. 513 = 132 I. C. 3S1 =32 Cr. L. 
J. ^<1*1. 

5. If a person knowinc of his tsife s murder, mahes no repart to Prlice nor tries to find 
out murderer, his conduct mat lead to the conclusion that he w. s murderer. 1 lt> I. 
C. 193«1<*29 0. l90«30Cr. I.. J. 567. 

6. murderer of .a person rennm- .away from the scene of robbery cannot be s.iid to be 
in furtherance of common intention of d.acoits. 1929 L. 335= 115 I. C. I. 

7. Criminal? who assault and kill public oTicer* who interfere with them in commission 

of felony are fuilty of murder. 1934 P. 603. 

76, Provocation. 

A. Abusive words. 

1. Mere aln:»e c,annoJ he Tifa\etl .as ff.axe prorocation. 1932 1-. 369=136 I. C. 715 = 
33 Cr I.. J. 338. 23 Cr 1. J. 29$, 1930 L. 545. 

2. Accused struck the dece.a«ed a liasta tbouph fatal blow with a stick for abusing his 

mother, he wa« puilta under 5. 304 12 F'. H 1866 Cr., (1664) I W. R 23 Cr. 

3. Accused exchanged .abuses with bis wife and g.ave her a hammer blow on the side 

of the bead, which be picked up at the spur of the moment from the effects of 
which she died, he was cuilty under S. 304. 30 P R. 1902 Cr. 

4. Accused a weak looking youth of 17 aears of age, on his return found the paramour 
of his wife coming out of the bouse and on remonstrating with her, was furtner 
annoyed by her reception of remonstrances and killed her. Held, he was guilty- 
under S. 304, 3 P. R. 1913 Cr. 

5. Accused a lad of 19 years was abused by deceased and killed him in anger, he was 
guilty of murder. 27 P. L. R. IS. 

6. .VccDsed who was abused bv the deceased abused him in return and defied the 
deceased to come on. The deceased caught hold of the accused by the tuft and 
gave him beating. Accused gave him a dagger blow and caused his death. Held, 
he was guilty under S. 304. 1928 M. 136 = 105 I. C. 343 = 29 Cr. L J. 7. 

7. * The accused had been married to a girl and the ceremony of tabdil parchat was 

to take place on the day of occurrence. He found the deceased taking away the 
girl. The deceased told him that girl would not marry m and abused him He 
plunged knife in the abdomen and caused her death. Held, he was guiltv under 
8.304. 1924 L. 234 = 24 Cr. L.J. 663=73 I. C. 695. 

8- .Accused got.enraged when deceased abused him and attacked him with a fork, but 
afterwards went to fetch a chhavi in order to strike the deceased again. Held, that 
provocation was not sudden. 76 I. C. 970=1923 L. 408=25 Cr. L. J. 29S. 
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70 . Pica of guilty. See Plea* of guilty. S, 271, Cr. R C, , ' 

1. If the accused in answer to^a charge of mnrder states tlial.he committed the odenct 

but alleges provocation.' it’U not a plea of guilty, lie must be put on his tiial. 14 
B.564, n C.''410, 73 I, C. 266. • • . . 

2. ‘Murder’ is a technical ■word and ‘unless it ‘is 'explained as directed by S. 300, the 
plea of guilty should not be accepted. 9 

3. In capital cases where there is any doubt ns to whether accused understands toe 
effect of plea of guilty, the Court slioliM fake evidence rather than canvict cd tbs 
plea of guilty. 19 A. 119, 3 U. P.- R. 137. 

4. It is not safe to accept plea of guilty 'in a case where the conseguence is a sentsnee 

of death. 8 Bom. L. I<..240, <0 A. L J. 326— c69, 54 P. K. 1905 Xr. 19 Bom.L 
R. 356, 115 1. C. 582. ' ' 

5. Before a plea of guilty is accepte’d in a case of murder, the record should show that 
, accused understood and admitted facts bringing the case under the .definition of 

murder. 51 I. C. 780 = 20 Cr. L J. 5-^0..- 

6. An accused does not plead to a section of Criminal statute. IJe pleads guilty “■ 
not gxultv to the facts disclosing an offence. Tre plea of guilt, therefore, amounts 
to an admission of facts alleged against him and is not an admission of guilt. 33 
P. L. R. 2;8, 7 L. 359. 

7. . It IS not illegal to convict an accused on plea of guilty. 73 I. C. 266. 

8. Where accused IS represented by Pleader and trial is not claimed, and hisansiitf 
amounts to plea of guilty, he can be conricted on his plea. 24 Cr. I*. J* 570. 

'9. Under S. 271 if an accused pleads guilty he may he 'convicted upon 'his pl*^- 
Evidence should be taken if the offence appears to he murder* 1934 S. 204. 

10. One accused was charged with murder and two as abettors. Counsel Isentitl^^ to 
challenge evidence implicating accused charged with murder, although that accu 
has pleaded guilty. 1936 P. C. 242. 

71. Pointing out dead body or weapon. 

1. Accused was not mentioned in the first information report nnd the only eje 
could not identify him. The only evidence consisted in the production 
stained shirt from a house where he and his brother resided and pwited our 
blood stained knife from a bu«-h. Held, that the evidence was insumcicnt. 

P. W. R. 1916 Cr. 

2. Child was found in a -well pointed by the accused who was last seen with 

and accused stripped her of the ornaments and sold them. Held, he was gm J 
murder. 16 P. W. R. 1915 Cr. 

3. Pointing out a heap of Turt from which a blood stained hatchet and a 
recovered \s not sufficient evidence of murder. 1928 L. 335=10 L. L. j. • 

4. Mere pointing out place where corpse is 'buried is insufficient. 18 P. R* 

89 I. C. 901, 1923 L 315=75 1. C, 693. 

5.. Mere pointing out of body is not sufficient for a charge of murder, but 
accused never explained how he came to' know the place where body ia>« 

sufficient. 68 I. C 841=4 L. U J. 225=23 Cr. L..'J. 617. 

72. Premeditation. ^ jlated 

1; Accused gave a Single blow on the head from behind. His act 

having been the result of provocation. Held, he was guilty of -murder. 

30S=33 P. L. R. 279. . js 

2. If a man took a spear and ran straight to deceased and gave hirn a fata! s a , 

a deliberate murder. 1930 M. W. N. 1211. ■ broths*'- 

3. Accused was overcome ■with passion for insults heaped upon 

He procured a Dtro and concealed it After a couple of hours he kiI e 
that offence committed was murder, yet the provocation was enough 
penalty than death. 1935 C. 591 = 3*6 Cr. L. J. 1254=153 I. C "67^ . 
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6. Where ft's a result of petty quarrel, accused lost his temper and struck his grand- 
father with a /( 1//11 causing extensive fracture of the skull and the man died within 
a few hours. Held, he was guilty of murder. 90 I. C. 1S9. 

7. tendency to assume that because accused murdered his wife, he must have received 
provocation, is most illogical and unjust. Provocation must be proved. 63 I. C. 149 
= 22 Cr. L. J. 613. 

8. Where accused’s concubine refused to abandon another connection and the accused 
after remnn'trating with the woman followed and killed her with a dagger, which he 
stated, he had purchased It for killing. Held, he was guilty of murder. (1882)1 
Weir 306. 

9. Refusal of wife to have connection with her husband is not a grave and sudden pro- 
vocation. (18SG) 1 Weir 308, 1922 P. W. R. 1 Cr. 

10. Where accused saw hts wife seated on the same cot with her paramour whom he had 
expelled from his house and gave a blow' on her head and caused her death. Held, 
he must be considered to have received a grave and sudden provocation. 29 Cr. 
L. J. 454. 

11. If the accused goes deliberately in search of provocation sought to be made the miti- 
gation of his offence, the first exception will not apply. 8 A. 622, 8 A. 635. 

12. Where the accused saw his sister and her paramour coming out of the Hujra of a 
mosque and receiving an insulting answer from the latter, killed him then and there, 
he was guilty under S. 304. 140 P. L. R. 1905. 

13. Accused saw the deceased lying in bed with their sister, killed him, they were guilty 
under S, 304. 18 A. 497, 5 L. L. J. 40. 

14. Accused asked his wife for a (bettle) and she threw dirty water and he, being 
enraged took up a stone and struck her on the head and the wife died. Held, he was 
Euilty,under S. 304. 30 Cr. L. J. 720«J929 P. 201 = 117 I. C. 164. 

15. The act must he dome whilst the person doing is deprived of self control by grave 
and sudden provocation. That is, it must be done under the immediate impulse of 
provocation. 31 Cr. L. J. 737= 1930 C. 199, 33 P. R. 1884 Cr., 22 Cr. L. J. 674. 

16. If the act is done after the excitement has passed away and there is time to cool, it 
is murder. 8 A. 635. 

17. Before a person can claim the benefit cf Exception (1) to S. 300, I. P. C., he must 
prove that he was deprived of the power of self-control, and, that the provocation 
was so grave and sudden as to reasonably justify such loss of self-control. 63 I. C. 
610 = 22 Cr. L. J. 614. 

18. Accused saw his cousin’s wife sleeping with the deceased, who was a guest. He 
reproached deceased who retorted with an indecent gesture. Accused got enraged 
and struck a blow with a hatchet on his neck and killed him and admitted his guilt 
within two days of the crime. Held, that murder was the result of grave and sud- 
den provocation. 1923 L. 312. 

19. A Bania finding his daughter-in-law with a Faqir, hacked her to death. Held, there 
was sufficient provocation and was not guilty of murder. 61 I. C. 165 = 22 Cr. 
L. J. 341. 

20. .\ wife was in the habit of running away though not ill-treated. .Accused asked her 
to come back but she gave foul abuse, and thereupon be gave her three blows and 
killed her. Held, that the circumstances of an Indian household, where wife is ex- 
pected to obey and respect hex husband must also be taken into consideration and 
the accused was guilty under S. 304 only. 74 I. C, 712=24 Cr. L. J. 808. 

21. Where the deceased, who was trusted and treated with hospitality by the accused, 
seduced his wife and persisted in remaining in his house after he had been asked to 
leave, his conduct is certainly provoking and so it is not a case in which death 
sentence should be passed. 106 I. C. 457= 29 Cr. L. J. 41. 

22. - sudden tuch as to deprive the accused of the 

. ' fact. The Coun must consider the condition of 

■ ■ provocation. 108 I. C. 902“ 29 Cr. L. J. 454, 3 

1 . K. itij u>i. 
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9. Accussd murdered his wife who called him " n pi?, a s3a of pi?." Held, that 5a:!i 
abuse could not constitute grave provocation in the case of a low class persoos as 
accused, who are accustomed to abusive language. But as the act was not premedi- 
tated sentence of death should not be passed. 1930 L. 344. Sc<5 74 I. C. 712. 

10. Accused murdered the deceased in a sudden fit of fury provoked by persistent aba«s. 

Held, a'sentence of tr.anspormtion was sufiicient. 45 M. 766. 

11. Accused, whose intelUgcnce was belovr normal, w.is abused ‘by bis father for net 
attending to w'ork. He assaulted him with stick and killed him. Held, tint 
accused acted under grave ar»d sudden provocation. 1935 P. 506. 

B. Assault by deceased. 

1. The deceased, the wife of accused, led an immor.al life and was upbrai'ded by her 
husband. Instead of being repentant, she said she would do sueh acts on his head 
and struggled with him and bit his fingers. He lost control and stabbed her with 
knife. Held, he was guilty under S. 304 only. J925 A. 676='8S I. C. 844^=26 
Cr. L. J. 1228. 

2. Where death was caused partly under the influence of apprehension from a severe 
beating from which the accused had just escaped and partly from provocahon Uom 
beating, the offence fell under S. 304. (1881) Weir (3rd edition) 168. 

3. The provocation caused by the deceased of an a-cusation which the accused 

she had already made and which she again made on a challenge by him to do so, 
cannot be called sudden provocation. 73 1. C. 266=1923 N. 2JI. 

4. Deceased caught bold of accused’s tuft and the latter stabbed him with knife. 
there was grave and sudden proYccation- 1934 M, 722, 29 Cr. L. J. 7= 1928 M. 

Rel on, 

C. BenoHt of doubt. 

Where death took place by twisting deceased's hair round her throat. Held, 
accused must have acted on grave provocation and .as it could not be ascertamea. 
must get benefit of doubt. 77 1. C. 983=25 Cr. L. J. 519. 

D. Burden of proof. 

1. The burden of proving grave and sudden provocation is on the accused. 6 L* ' 
32 P. L. R. 8tH. 

2. Because the accused murdered his wife, it cannot be assumed that ^'5^^ 

received grave provocation. It must be positively proved. 63 I. C* 14^* 

77 1 C. 983. 

E. General scope of — . ^ 

1. Provocation given by any thing done m obedience to law or by public servao 
lawful exercise of his powers is not covered. 1933 P. 508. 

2. Arrest or attempted arrest by person not entitled to do so is not outside the P 

vocation mentioned in Exception 1. 1933 P. 508. 

F. Grave and sudden. ^ 

1. Accused caused the death of his wife, being annoyed with her nroroca* 

him in some domestic matter. Held, that there was no grave and sudde i 
tioo. 1927 L. 729=28 Cr. L. J. 258=100 I. C. 22c. 

2, In determining whether the provocation was grave and sudden, it ® ^5 ihe 

take into account the conditjon of mind in which the offender was at the 


provocation. 2 M 122. fpeJ/- 

It is not a necessary consequence of anger or other emotion, that the 
control should be lost. 20 B. 215, 10 P. R IS78 Cr., 14 B. 564, 33 P. J , ’ ed 

The provocation must be such as will upset not merely ^_hasty and j ^ 

person, but one of ordinary sense and calmness. 7 I*. •188— 1926 h. 390“" 


J. 897, 5 L. 67. 1930 C. 199=31 Cr. L. J. 737. 

S. .\ct need not immediately follow provocation. The accused can 

the influence of provocation, until he kills the deceased. Such 'a case 

S. 300, Exception (1). 68 1. C. 403=23 Cr. L. J. 563. 
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6. WliPtr ft tevult of pelt\ quarrel, neeuwd lost his temper nnd struck his grand- 
father with ft /it/ftt cau«inB extensive fracture of the skull nnd the man died aithin 
ft few hours. Held, he s^ns euiltr of murder- 90 I. C. 159. 

7. \ tendenev to assume that because accused murdered his wife, he mu«t have received 
provocation, is most illoc'cal and unjust. Pro%*ocatioii must be proved, 6J I. C. 149 
= 22 Cr. L.J. 613. 

S. Where accused's concubine refused to abandon another connection and the accused 
after remonstratinp with the woman followed and kdled her with a dagger, which he 
stated, he had purchased it for killing. Held, he was guilty of murder. (1882)1 
Weir 306. 

9. Hefusal of wife to have connection with her husband is not a grave and sudden pro- 
Toc-ation. (1886) 1 Weir 30S, 1922 P. W. K. I Cr. 

10. Where accused saw his wife seated on the s.ame cot with her paramour whom he had 
expelled from hts house and gave a blow on her head and caused her death. Held, 
he must be considered to have received a grave and sudden provocation. 29 Cr. 
L. J. 454. 

11. If the accused goes deliberately in search of provocation sought to be made the miti- 
gation of his oJTence, the first exception will not apply. 8 A. 622, 8 A. 635. 

12. Where the accused saw his sister and her paramour coming out of the fitijra of a 
mosque and receiving an insulting answer from the latter, killed him then and there, 
he was guilty under S. 304. 140 P. L. R. 1905. 

13. .-Vecused saw the deceased lying in bed with their sister, killed him, they were guilty 

under S. 304. 18 A, 497. 5 L. L. J. 40. 

14. Accused a«ked his wife for a frtH (fcettle) and she threw dirty water and he, being 
enraged took up a stone and struck her on the head and the wife died. Held, he was 
goilty,utider S. 304. 30 Cr. L. J. 720=1929 P. 201 = 117 1. C. 164. 

15. The act must be dose whilst the person doing is deprived of self control by grave 
and sudden provocation. That is, it must be done under the immediate impulse of 
provocation. 31 Cr. L. J. 737= 1930 C. 199, 33 P. R. 1884 Cr., 22 Cr. L. J. 674. 

16. If the act is done after the excitement has passed away nnd there is time to cool, it 
is murder. 8 A. 635. 

17. Before a person can claim the benefit cf Exception (l) to S. 300, 1. P. C., he must 
prove that he was deprived of the power of self-control, and, that the provocation 
was so grave and sudden as to reasonably justify such loss of self-control. 63 I. C. 
610 = 22 Cr. L. J. 614. 

18. Accused saw his cousin's wife sleeping with the deceased, who was a guest. He 
reproached deceased who retorted with an indecent gesture. Accused got enraged 
and struck a blow with a hatchet on his Deck and killed him and admitted his guilt 
within two days of the crime. Held, that murder was the result of grave and sud- 
den provocation. 1923 L. 312. 

19. A Bania finding his daughter-m-Iaw with a Faqir, hacked her to death. Held, there 
was sufficient provocation and was not guilty of murder. 61 I. C. 165= 22 Cr. 
L.J. 341. 

20. wife was m the habit of running away though not ill-trealcd. Accused asked her 
to come back but she gave foul abuse, and thereupon he gave her three blows and 
killed her. Held, that the circumstances of an Indian household, where wife is ex- 
pected to obey and respect hei husband must also be taken into consideration and 
the accused was guilty under S. 304 only, 74 I. C. 712=24 Cr, L. J. 80S. 

21. Where the deceased, who was trusted and treated with hospitality by the accused, 
seduced his wife and persisted in remaining in his house after he had been asked to 
leave, his conduct is certainly provoking and so it is not a case in which death 
sentence should be passed. 106 I. C. 457= 29 Cr. L. J. 41. 

22. Whether provocation is grave and sudden such as to deprive the accused of ibe 
power of self control is a question of fact. The Couri must consider the condition of 
mind of the offender at the time of provccation. 108 I. C. 902= 29 Cr. L. J. 454, 3 
P. R. 1913 Cr. 
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23. A provocation though insufncient to bring a case tvtthirt the exception to S. 300 rcay 
stili be sufficient for the reduction of rentencc., 16 Cr. L. j. 61=30 1. C. ^35, 

24. Ac^sed finding his mistress in the arms of another lover, killed him. Held, it was 
sufficient provocation and he shouW be convicted under .S. 304. 1931 M.W. 
N. 1137. 

23. The fact that mother behaved shamelessly in running away with her paramour, is not 
a grave and sudden provocation for the murder of the paramour. 1932 L. 433-33 
P. L. K. ill.. 

' 26. Grave tind sudden provocation need not come within the hearing or sightoftks 
offender. 3932 S. 168. 

27. Deceased raped sister-in-law of the accused, who hearing of it lost his self control 
and killed him. Meld, that hts case (ell w'l'tliin Exception 1. 1932 S. Ic8. 

. 28. Accused w’as overcome with passion at insult heaped upon him by his brother. 
He procured and concealed a 39^0 for killing. After a couple ol hours hektlh^ 
him. Held, that although there was premeditation, the accused committed murder 
while smarting under insult. A lesser penalty than death was ordered. 1935 C. 

591 = 36 Cr, L. J. 1254 = 138 1. C. 67. 

29. Once the provocation is given by the offender himself, he cannot urge that the oppO' 

^ Site party had acted in a provocative manner. i935 Pe.sh. 355. 

30. - The test of grave and Sudden provocation is whether a reasonable mao will losf 

control of himself to the extent of inflicting the injury. ' 1934 L. 600. 

31. Accused whose daughter was abducted, suspected the deceased, who abused the ac- 
cused that another daugliter will be abducted. Accused inflicted a single blow witu 
a kulhctit. Meld, it was grave and sudden provocation, 193+ L. 600. 

32. Accused not finding his w’ife at home took an axe and went to fields. Finding that 
she was carrj ing on intrigue with a man. he killed him. Coming back to the nonse 
he took a knife and cut her throat. Held, be acted under grave and sudden pxo'o- 
cation. 1933 Pesh. 38=34 Cr. E. J. 804. 

33. Accused was taking his wife when deceased took hold of her band and inteifet*^' 
Held, It was grave and sudden provocation. 1936 P. 236=37 Cr. L. J. 569. 

34. Deceased struck child of accused. Accused lost self control and killed w'lth a if®- 
Held, provocation was sudden. 1936 R. 526. 

G« No grave or sudden — 

1. Accused finding a man intriguing with his wife, bent him and after taking hi^i to ® 

bank of river, killed him. He was guilty of murder. (3869) 12 \V. R. 68 Cr. 

2. Accused's concubine refused to abandon another connection and accused followed 

and killed her with a dagger he had purchased with tne intention 'df kifiihlg her. 
w’as guilty of murder. (1882) 1 Weir 306. ‘ ’ ' ‘ . 

3. A person suspected his wife and made prepara’ions to catch her with the .paiawoi^r 
A person who had been on the watch at his asking informed him that 

gether. Accused returned to hi"; house, took a heavy pole and’ going to p > 
caught the couple in the act and dealt the ‘paramour a blow w’hich' killed him. 
committed murder. 18 A. L. J. 851. 

4. Accused finding the deceased and his wife fjiiig together^ took him to 

where his father brought a bamboo and suffocated the deceased by puUmg bam 
on the kneck. He was guilty of muider. _ (l87i) 19 W. R. 35 Cr., 2S C. 5/1. 

5. Accused suspecting infidelity in lifs wife, foflow'ed her and .killed her with a 

* one night, when she stealthily left his house and finding her talking F 

mour, then and there killed her. Held, he waS guilty of murder. SA.dJJ.j 

6. Accused suspected the widow of his consin, followed her and actually saw her u' 
act of adulterj', killed her then and there with a swor'd. He W’aS guilty ot mu 

7. .Accused suspected his sister add killed her and the man with whom she had corn* 

to his house after some conversation. Held, he was guilty of murcer. 

R. 118. 
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Mere singing bj* the deceased girl of Ioto songs, which reminded the accused, who 
was her cousin, of her immoral relations with a stranger, was not grave and sudden 
provocation as, to reduce murder into an offence under S. 304. 7 L. 488. 

Where the accused stated that he had seen the deceased arrange a clandestine 
meeting between his wife and a young man, whom he actually saw enter his 
house and after that he had no sleep, till he killed him, he was guilty of mur- 
der. 28 C. 613. 

Accused asked his wife to sever connection with her paramour and she declined. 
A quarrel arose and he m a fit of anger killed his wife. Held, he was guilty 
of murder but extreme penalty of law should not be exacted. 29 Cr. L. J. 347. 

A belief in having been the victim of witchcraft during a period extending over 
four months was not a provocation to reduce the offence of murder into culpable 
homicide. (1882) 1 Weir 305, See (1886) 6 W. R. 82 Cr. 

Accused left his wife for eight months exposed to temptations and on return found 
her pregnant and killed her lover when asleep. Held, he was guilty of murder. 
29 Cr. L.J. 465 = 109 1. C. 113,1928 0. 211. 

Accused stabbed his wife with a pen knife in the region of breast and caused a 
wound 2| inches deep, because she refused to go with him to another place imme- 
diately but trerely asked him to wait for a night. Held, he was guilty of murder. 
1913 M. W. N. 556, 

If the act was done after the excitement had passed away and there was time to 
cool, it IS murder. 8 A. 635. 

As a result of petty quarrel accused lost his temper and fractured the skull of his 
grandfather with a /irt/n blow. Held, he was guilty of murder. 90 I. C. 159=26 
Cr, L.J. 1503=1926 0. 27. 

Deceased remonstrated with accused's father for driving the course of the old 
water channel and accused assaulted him. Held, there was no grave and sudden 
provocation. 6 L. L. J. 424 = 1924 L. 742. 

Where provocation ripens into resentment and malice and accused is determined 
to take the lives of the persons who offended him, breaks into their bouse and kills 
them with a deadly weapon in their sleep, he is guilty of murder. 1923 L. 493 = 
83 I. C. 712=26 Cr. L.J. 152. 

If a person uses chhavt on a slight provocation, which shows a callous disregard of 
humafilile, he is guilty ol murder. 1923 L. 320=851. C. 822 = 26 Cr 1-0.598. 
Improper overtures by step mother to step son is not sufficient provocation. 1211. 
C. 185 = 1930 L. 415 = 31 Cr. L. J. 229. 

Accused finding his wife reproaching his co wife about the immoral conduct of her 
dauehter, killed them. Held, there was no grave and sudden provocation and was 
guilty of murder. 5L 67=1924 L. 450 = 25 Cr. L. J. 1050 = 81 I. C. 826. 
Accused killed his wife under provocation which was grave but not sudden, he 
could not claim the benefit of Exception (l) of S. 300, 134 I. C. 596 (2) = 32 Cr. 
L. J. 1244 (1). 

If the accused takes a long time to search a knife and then kills a man he is guilty 
of murd?r. 1931 M. W. N. 134. 

Accused knowing that his sister had gone to meet her paramour, deliberately went 
to the spot with the intention to kill him. Held, that the provocation was no doubt 
grave but not sudden. 1934 L. 103 = 151 1. C, 751, 30 P. R. 1872 Diss. from. 
1925 L. 114 = 26 Cr. L. J. 534 = 87 I. C. 374 and 68 I. C. 403 = 1920 L. 501 Ref. 
Accused was suffering from pangs of jealousy by deceased falling in love with the 
same woman he was in love with. Held, this was no ground for provocation. 
1934 0. 222=35 Cr. L. J. 894, 
life’s or sister's adultery and bad character. — 

.Accused found a man committing adulferi with his wife and killed him, he was 
guilty under S. 304 . 8 P. R. 1899 Cr-. 115 I. C. 476=10 L.L.J 508.27 P R 
1900 Cr, 2 L. L. J. 406, 71 I. C. 993. 
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2. Accused ftiicJinir hi*? wife commiltiojr adultery, killed ftoth hi^ wife nnd the aMrtr 

he was puiUy under S. 501. 8 \V. K. 5^ Cr., 25 Cr. L. ]. J077. ‘ ’ 

3. Accused killed a person who c.imr to his house to commit adulterj' and alteraar* 
killed Ills wife niso, he was guiliy under S. 50t. 6 L. L. J. d57*=26 P. L. K. 2:0. 

4. A father-in-law killmg his ilauRhler-in-hw when .she committwl ndulferj, warcuiltT 
under S. 304. 22 Cr. L. J. 341. 

5. Accused saw a man in criminal convcriuition with his wife on the first {i.iy and ca 
the second, seeing: them eatini: to^rcther, took up .n hill hook lying nearby and 
killed him, he was piiilty under S. 504. 3 M. 35, 50 P. P. IS72 Cr. 

6. Where accused saw his wife lieinK violated by .i physician, jumped down from tfe 
roof and killed him, he was guilty under S, 304 (1669) 3 Peng. L. H. 33. 

7. Accused saw his wife in company with her paramour and killed him, the proroca- 
tion was sudden and grave. lOL. L. J. 50S. 

8. Accused's wife led grossly immoral life. After n recent act of unchastily be feirons- 
Iratcd with her, hut she replied that .she would continue the same, dccustd 
struck her with a slick but she hit hts fingers. He lost control and st.ibbeiJ bw 
to death. Held, he was guilty under S. 304. 1925 A. 676== 88 1. C. 8^4—23 Cr. 
L. J. 1228. 

9. Accused s wife was leading a notortousl)* immoral life. On the night prevlocs te 
murder she had a mystetioos disappe.arance from the bedside of her husband and 
subsequent protest resulted in rnlgar .abuse by her. He took up a stick and 
dealt a fatal blow. Held, that the whole unfortunate nfiaJr should he looked at as 
one prolonged .agony on the part of husband and his case was covered by Excep- 
tion (1). S. 300. 1929 L.861^119 I. C. 323 = 50 Cr. L. J. 1041 «30 P. L. R. 632, 
30 P. R. 1902 Cr,. 2 M. 122. 

30. Accused .asked his wife to give up her paramour but she declined, thereof on there ws 
a quarrel and he killed her. Held, there wws no grave and sudden provocation- 
1928 L, 344=108 1. C. 1£6=29 Cr. L. J, 347. 


11 , 

32. 

13. 

14. 

35. 

16. 

17. 

is. 


Accused killed his wife who had long been known to him ns a bad character 
and who had denied access to him. Held, there was no grave .and sudden provoca- 
tion. 23 Cr. L, J. 140=65 I. C. 572. 

Whether accused s.iw bis wife and iht deceased .actually commlttin| 
adultery or whether he simply found them together m a khoia, there is 
sudden provocation. 68 I. C. 403 = 2 L, L. J. 406, 8 P. R. 1890, 8 P. R- 1*®® 
Where husband was inducing his wife who had gone astray to lead a moral 
future but she insolently replied that if he so attempted, she would “i®* 
Held, this was a grave and sudden provocation. 83 I. C. 482=26 Cr. L. J- 
1925 O. 288. 

Accused’s wife left the house .at mid-day and went to her lover. Accused 
in search of her with a weapon and finding them sitting together, killed her. ’ 
that the provocation was grave but not so grave and sudden as to bring tn« 
•within the first exception, 2/ Cr. L. J. 65—29 I. C. 241. 

Mere suspicion of wife’s conduct IS no extenuation of deliberate murder. 116l- 

142=1929 M. 495 = 30 Cr. L. J. 630. 

Accused came unexpectedly at dead of night as he entertained a suspicion 
wife and found his wife and lover. The lover got away and he followed niw 
killed him with a knife which be had with him and immediately returned 
own house and killed his wife. Held, he was guilty under S. 504 as there 
grave and sudden provocation. 1925 L. II4=®85 1. C. 374 = 26 Cr. L- J- ' 


P. R. 1890 Cr. Dist. 

Accused entering his house found his wife sitting with her paramour 
su'spected them of having committed sexual intercourse injured the paramo 
killed his wife. Held, he was guilty under S, 304 (]) as the provocation wa g 
andsudden. 1 15 I. C. 476=10 L. L. J. 508=30 Cr. L. J. 481. ^ 

If a husband discovers bis wife in the act of adultery and kills her, he i* 

S. 304 only. But that rule has no application when the relationship betwe P 
is not that of husband and wife. 1930 C. 199 = 31 Cr. L. J. 737— 124 I- 
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19. Where deceased was a man of immoral character and had intimacy with the wives 

' of accused it is a case of grave provocation and sentence of transportation for 

life should be passed; 131 1. C. 431- 

20. Accused caught the deceased In the act of ravishing his wife and in fury killed him 
Held, that a sentence of one year was proper. 1931 M. W. N. 553. 

21. Deceased had an intrigue with the accused's wife and sangs provocative songs. It is 
a continuing grave provocation. The fact that he had managed to control himself 
on previous occasions when provoked, was no reason for refusing to give him the 
benefit of exception (2) to S. 300, I. P. C. 1935 Pesh. 78. 

22. Accused suspected his wife. He called for suspected persons and locked them in a 

' room. Wife then admitted her connections with them. Accused stabbed her and 

caused several injuries. Held, it amounted to murder. As the accused was wound* 
ed in his tenderest part and was brooding over the matter, sentence was reduced to 
• transportation for life. 1934 M. 176=35 Cr. L. ]. 694=148 I. C. 590, (1913)'2 K. 

11. 29 Dist. 

23. Accused caught deceased bis sister in the act of intercourse with a stranger and 
killed her. Held, a sentence of 3 years was sufficient. 193+ L. 428 (2)=151 I. C. 
898, 1924 L. 62=25 Cr. L. J. 685 Dist. 

24. The mere fact that the discharge from the penis of deceased contained spermatozoa 
and whitish discharge known as leucorrhoea from the vagina of deceased woman, 
are not conclusive proof that the two were caught in the very act of coitus. 1933 

0. 148 = 34 Cr. L. J. 498. 

25. Accused found deceased violating his wife and killed him. Held, that right of pri- 
vate defence was not exceeded. He was entitled to acquittal. 1933 A. 213=34 
Cr. L. J. 882. 17 I. C, 1001*13 Cr. L. J. 905 Hcl. on. 

26. Deceased w-ho was accused's sister went at 3 A M.. to the back of house to meet a 
stranger. When she came back accused asked her why she did not give up her 
evilwajs. She refused and was killed by him. Held, that provocation was as 
grave and sudden as if he would have seen her m the act of adultery. He was given 
45ear8. 1933 L, 869=35 Cr. L J. 74. 

27. In case of mother running away with paramour who w-as killed, the provocation was 
not grave or sudden. 1932 L. 438 

28. Public boasting b> suspected paramour of one’s wife of intention to take away one’s 
wife, IS sufficientlv pto^o^ative It amounts to grave and sudden provocation 
1936 R. 472. 

77 Fandom blow in the heat of fight. 

Accused struck a more or less random blow in the heat of fight which proved fatal, the 
accused should be coiiMcted under S. 304 (2) and not S. 302, I. P. C. 1931 M. W. 

N. 1320. 

78. Sentence. See Sentence. 

A. Abettor. 

1. Where the abettor did not strike a blow and was present at the rrurder, asentence of 
transportation for life is proper. 88 I. C. 365 = 26 Cr. L. J. 1133, 35 P. R. 1866 Cr. 

2. When the accused is held constructively liable under Ss. 302 —149, I. P. C., and is 
not a ring leader lesser punishment under S. 302 is sufficient. 1935 O. 190 

B. Age or youth. See Sentence— 21-A. 

1. Accused who was 16 jearsofage committed murder being provoked by the outra- 
geous conduct of the deceased in having sexual intercourse with a female relative 
of his in an open and bare faced manner three da^s before the murder. The High 
Court sentenced him to transportation for life and recommended his case to Local 
Government under S. 401, Cr. P. C. 1932 L. 308=33 P L. R. 279 

2. Youth may not in itself be a reason for not banging a murderer, but extreme vouih 
{16 years) may be such a reason. 193! L. 177 = 32 Cr. L. J. 682. 

3. Accused, who was 18 years old, attacked an armed man from behind and gave him a 
most savage premeditated blow. It was held, that youth was not sufficient to miti- 
gate the sentence of death. 9 R. 81= 1931 R. 171 =-32 Cr. L. J. 9+1. 
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4. Sentence of transportation was passed on an accused of 19 years when his act vas 
influenced by his elder brother aged 2Z 1931 L. 536«32 Cr. L. J. 645. 

5. Age or sex, cannot, of itself, be sufficient reason for leniency in sentence. 64 I. C. 
277, 1930 L. 50, 1933 L. 305, 1931 L. 536, 29 Cr. L. J. 211, 1935 Pesh. 170, 1928 
L. 531. 

6. It IS undesirable that a girl of 10 or 13 years of age should be sent to prison for an 
offence of murder. In such a case S- 31 of Reformatory Schools Act should be 
applied. 65 I. C 609 = 23 Cr. L. J. 345. 

7. In case of brutal and ruthless crime, the fact that murdererislS years of age is 
wholly insufficient reason for not imposing sentence provided by law. 107 I. C. 99 
=29 Cr. L. J. 211, 1928 L. 531, 29 Cr. L, J. 1017. 

8. Although ordinarily in cases of deliberate murder death sentence should be passed, 
yet it cannot be affirmed that tender age of accused is not of itself sufficient reason 
for passing the lesser punishment, *. e., transportation for life. 95 I. C. 507=27 Cr. 
L. I. 955. n C. W. N. 904, 1922 N. 65 Dist., 16 Cr. L. J. 95. 

9. Where a motive for murder was absent and a youngtnan of 20 years of age ks!I«d 
his wife and child on the way to another village, a sentence of transportation for life 
was proper. 1924 L. 654=84 1. C. 653 = 26 Cr. L. J.549. 

30. Where the murder by a juvenile was not wholly deliberate or cold blooded hut that 
there was some provocation rankling in his mind, lesser sentence should be passed. 
1930 M. W. N. 681, 28 Cr. L. J. 217. 

11. The sentence of transportation of life should be passed when the Court thinks ther< 
are some extenuating circumstances. 7 O. W. N. 767=* 1930 Cr. C. 965. 

12. The mere fact that accused is 19 or 20 years of age is wholly insufficient reason for 
not imposing the extreme penalty, 3928 L. 531 = 112 I. C. 345, 29 Cr. L. J- 

13. If the youthful accused was a mere tool in the hands of third persons, death sen* 
tence is uncalled for. 29 Cr. L. j. 682. 

14. The tender age of accused may, by itself, be a sufficient reason for awarding 
portation for life. 27 Cr. L. 1955, 29 Cr. L. J. 400, 16 Cr. L. J. 95 Cofr/ra 30 tr. 
L. J. 65. 

15. Where conviction is based on circumstantial evidence, the ace of accused is aa 

element to be taken into consideration. 16 Cr. L. jl. 20. See 16Cr. L. J. *“• ■ 

16. A boy of 15 or 16 years should not be hanged for even n cruel or inhuman murder- 
1934 A. 132=147 I. C. 630. 

17. Accused of 17 years joined m a murder under influence of older men, sentence 
reduced to transportation for life. 1934 L. 786. 

18. The fact that age of the accused IS only 20 years is not sufficient to justify 1®** 
penalty. 1935 C. 526=36 Ct. L. J. 1220=157 1. C. 829. 

19. Accused of 18 yCcirs of age made indecent overtures to tbe deceased who re 
and was attacked with sharp edged weapon of formidable nature. Held, tha 
sentence w.as proper. 1934 L. 20=35 Cr. L. J. 619. 

C. Assault by deceased. 

Accused armed with knife challenged the deceased who was unarmed to of 

was given by deceased. Accused in causing immediate death by blows is 
murder. As the parties were drunk and first blow was given by deceared, a 
penalty was imposed. 1934 R. 10=35 Cr. L. J. 1065. 

D. Delay in confirming death sentence. See Sentence—lfi. 

E. Drunkenness. See Drunkenness. 

1. Although S. 86, I P. C., attributes to a drunken man the knowledge of a 

it does not give him the same intention and therefore intoxication ® P jj. 

excuse for not exacting the extreme penalty of law. 28 P. R. 1917, 27 • 

293. 7 L. 50. m* R. 361, 41 p, Jt. 1866. ^ ^ 

Where accused primed themselves with drink in order t® 50. 
their enemy and beat him merrilessly the penalty of death was infl'Cteo. 
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3. Drunkenness is neither si defence nor a inlHalion. 7 L. 141 = 1926 L. 428. 

4. Two persons were qu-irrelling and the weaker called for help. Accused who was 
drunk, stabbed the stranger. Held, that the extreme penalty was not called for, 

1935 R. 40S. 

5. It the drunken accused followed the deceased .and cut him then and there, it is not 
extenuating circumstance. 1934 R. 361, 7 L. 141 = 1926 L. 428 Diss. from. 

1936 R. 477. 

F. General. 

1. The mere fact that conviction is based on circumstantial evidence is no reason why 

a lesser sentence should be passed. 44 M.443, 1930 S. 22S, 1921 M, 423, 118 I. C. - 
817 Contra 76 1. C. 97, 13 M. 426, 1929 M. 667, 16 Cr. L. J. 28. 

2. Where a person goes to another's house with the intention of killing and others join 
him with full knowledge of intention, no other sentence except death is appropriate 

' intheircase. 1929 L. 292=120 I. C. 180=31 Cr. L. J.41. 

3. If the accused fired a shot to maim a person but death is caused, death sentence 
should be passed. 1930 M. W. N. 377. 

4. Unless extenuating circumstances can be found, a murderer must be sentenced to 
death. 124 I. C. 841 = 1930 P. 252, 1923 L. 598 = 24 Cr. L. J. 935. 

5. Where murder is committed for lust or rape, it is necessary to award death sentence 
to deter others. 1930 S. 225 = 31 Cr. L. J. 1026=126 I. C. 449. 

6. Where the accused were Ignorant peasants and were guilty under Ss. 149— 302 by 
misrepresentations made by one whom they believed was a worker of miracles, a 
lesser sentence of transjiortation for life is sufficient. 27 Cr. L. J. 193, 

7. Where a crime in a particular locality is rampant, extreme penalty of law is neces* 
Rary to serve as a deterrant, 31 Cr. L. J. 1026= 1930 S. 225. 

8. The fact that accused belongs to a tradingclass or the assault followed a sudden 
quarrel, it is not sufficient that death sentence should not be passed. 1930 L. 154, 

9. Where de.ad body is not found and tbe case is established on a retracted confession, 
a sentence of transportation should be awarded. 1925 A. 627 =89 I, C. 903, 1924 
A. 662=25 Cr. L. J. 9C0. 11 W. R. 20. 

10. Killing a woman under the belief that she is a witch, a sentence of transportation for 
life is proper. 1921 P. 63. 

11. Extreme sentence is the normal sentence and the mitigated sentence is the ex- 
ception It is not for the Judge to ask himself whether there are reasons for im- 
posing the penalty of death, but whether there are reasons for abstaining from doing 
so. 1 L. B. R. 216. 

12. If the Judge does not pass death sentence, be is bound to record reasons why death 
sentence was not pa«sed, that is to say, he must find that there are extenuating 
circumstances. 11 L. B. R. 323, 1 R. 751. 

13. If murder is carried out with deliberate and persistent ferocitj’, although not pre- 
meditated, the proper sentence IS that of death. 28 Cr. L. J. 980. 

14. Ad accused is entitled to benefit of doubt in tbe matter of sentence as in the matter 
of conviction. 1 R. 751. 

15. The usual practice in the Punjab is to avoid the imposition of fine where death 

sentence has been given. 18 P, R. 1913 Cr. 

16. Where the accused was not actuated by baser motive but he committed the offence 
in the honest, though unfounded belief that by doing so he was saving the life of 
and alleviating the suffering of others, the sentence of transportation is the prooer 
sentence. IP. L.T. 282,1921 P- 63 = 21 Cr. L, J. 603. 

17. Where appellant constituted himself a ♦-Ji— — i — j .* 

paternity against him was an offence ’• • ■ the 

sentence himself, a sentence of death s ■ , , — < •. 

18. When verdict of Jury is overruled by the High Court and case depends on circum- 
stantial evidence, a death sentence is not proper. 26 Cr. L. J. 6Cfe. 
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19. A fo.cnllp<nblnc1i cnttmn jiiMifyitiK imjftl'r fnr un^h.n«iiify i« no yman-J K'r;!;* 

pation nf Priucncc. 2» I. <*.. Cr. I.. J, iOI. 

20. W heji fcvftnl prr^onn n m%n to dwth ftn^l ii in no! slnwn »ho ihe fatil 

blow, n $pnlrncp of troniiroriRtinn for Itfr Mintr-uf nf m.iy )<* cives. J?32 L 

189«33 r. K. H. Ir^U? I C. 2S2. 

21. Tlie fact tbot the l.inillorrt nan n IjMnl*’ n.an no jfM’lfjr.ation hr cacs;",* 

dwth, nltfmuph the ncruw! eniy Ik* i;tTrfi tran«r*<)ftatinn for life instead of doth. 
9 O. \V. N. 330. 

22. Irj c.ipc of prcrnedilatctl, cold hlo<Kfe(i nnd brnial nnitdcr onls* death lenter.ce shc-^ 
he nu.irded 1932 L. 235«33 V. U. U. 15S. 

23. Transport.ation for life m tlic mintmum ncntrnrr tinder S. 302. 32 P. L. U. 810. 

2+. Accused cannot e<cape cnpit.al punisliment. merely l^caune he belonsn to a particchr 

community. 1932 I., 500*=’ 33 Cr. L. j. 497, 

25. Accuned m an upper storey inflicted fal.il wound' on dece.a>icd, 4 or 5 persons west 

up on hearing crie«, no question of p.an»c nrisev which e.in l« tre.iied .as extenuahes 
circumstance. 1932 L. 500*=« 137 I. C. 691. 

26. If there is common intention to kill nnd f.nt.al hlotv is given by one of the accu^. 
nil arc guilty of murder. Transportation for life is sufficient. 1932 C. 815^ 
139 I. C. 8I«=33 Cr. L.J.663, 1925 L. 53l. 

27. Accused being brought to bay during his escape is not an extenuating circumstance. 

1932 C. 818«33 Cr. L. J. 722*139 1. C. 213. 

28. If there is common intention to kill, .all the .nrcii'eri nregudty of murder 

fatal blow is given by one only. A sentence of transporWlion is sufficient. i 
C. 815*139 I. C. 81*33 Cr. U.J. 663. , 

29. If the offender acted with malice full penalty of law sliould be imposed- 1^3- 

S. 201. . 

30. Under S.‘ 302 extreme sentence is the normal sentence. M*^*?®'**^ 

ception and re.ason8 must be given for the same. 1935 0.265*154 1.^* ' 

1 L. B. a. 216. 

31. In a murderous assault when blows are given on the head, capital pooisbffi^n^ 
should be awarded. 1935 O. 110®= 153 1. C. 81. 

32. The fact that the .accused was starving is no justification for murder. 
extenuating circumstance. 1935 R. *9* 12 R. 616»=36 Cr. L. J 336- 

33. The fact tliat accused is the only son of a widowed mother or is sincerely 
tent nnd filled with remorse for his conduct is no ground for not inflicting 
sentence. 1935 C. 591 = 36 Cr. L. J. 1254 = 158 1. C.67. 

34. If there is a reasonable doubt in the guilt of accused, he should be 
cannot be reason for inflicting lesser penaU\. 1935 A. 919= 1935 Cr. C. I 

35. Deceased molested accused with whom he had illicit intimacy. She in 
get rid of him poisoned him. Held, she was guilty of murder but lesser P 
was Sufficient. 1934 L, 673. 

36. Accused had illicit connection with the deceased for 1 1 years with f 

sent. Accused remonstrated with her for carrying on intrigue with another an 
ed her. He was given transportation for life 1933 A. 533. 

37. If Assessors give opinion of not guilty, it is no reason for awarding Jesser senteace- 
1933 N.307=34 Cr. L. J. 1168, 1 R. 751. 

38. - Where evidence was enough to convict accused but there was doubt as to precis® 

part taken by accused, transportation was sufficient. 11864 ) 1 W. R- 4S. 

39. The fact that for the murder of one person, more than one has to be sentenced to 
death is no ground for commuting death sentence. 12 P. R. I9l6. 

40. Where the origin of the assault is in obscurity, death sentence is not proper. 1931 
L. 538=32 Cr.L.J. 1083. 

G. Minor. See— A. 

1. Where a minor is convicted of murder, be should not, under ordinary human priu 
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ciple?, be made to pay the penalty when law allows an alternative punishment. 
I9i9 L. 61 = 113 I. C. 77*10 L. L. J. 463=30 Cr. L. ]. 65. 

2. U is undesirable that a pirl of ten or eleven years should be sent to prison for an 
offence of murder. In such a case S. 31, Reformatory Schools Act, should be 
applied. 65I.C.609 = 23 Cr. L. J. 145. 

.3. Under Children Acts, no child under the age of fourteen years shall be sentenced 
to death or transportation. S. 22, Bom. Act, XIII of 1924, S. 21, Beng. Act, II of 
1922. S. 22 M. Act. IV of 1920. 

H. Party Fight. 

1. If the partv fight was not ttarted by accused, death sentence should be commuted. 
1933 R. 95=34 Cr. L. J. 747, 1933 L. 434=34 Cr. L. J. 711. 

2, In case of complainant side deliberately provoking conflict and no previous inten- 
tion on the part of accused to kill any body, transportation is proper. 1932 L. 5. 

I. Provocation or sudden quarrel. See— -76 H. 

1. Where there has been some provocation and there is no premeditation, and the 
crime is committed in the heat of p.ission, transportation for life is enough. 1927 
A. 105, 32 P. L. R. 810, 1929 M. W. X. 789, 18 A. L. J. 851, 1935 R. 427. 

2. While a wrestling match was going on, the deceased a kamtn boy obstructed the 
sight of an old Jat and consequently there was an exchange of abuse. The old 
man ordered his sons to kill him and they killed him with datigs. Held, that as 
the elements of premeditation or prep.aration were absent, the sentence of trans- 
portation for life was sufficient. 1927 L. 516=29 Cr. L. J. 35, 101 I. C. 484. 

3. Where murder occurred suddenly after mutual abuse and the accused who did not 
belong to a turbulant class took up a weapon at the spur of moment and killed 
the deceased, a lesser sentence should be passed. 1928 L. 913, 24 W. R. 28. 

4. The deceased was seen talking to her paramour and when reprimanded, she replied 
that she would elope with the lover and she persisted in this statement, when he 
strangulated her to death. Held, a sentence of transportation was proper. 1930 
L. 171 = 11 L. L. J. 461 = 31 Cr. L. J. 759. 

5. The fact that assault followed a sudden quarrel or accused not belonging to a turbulant 

class extreme penalty of law should not be exacted. See 1932 L. 500, 1930 L. 154. 

6. Where the fatal attack was not premeditated and the victims were injured m the 
beat of passion upon a sudden quarrel and the offender did not take undue advan- 
tage nor acted in a cruel or unusual manner, death sentence should not be passed. 
105 I. C 678=1928 L. 93 = 28 Cr. L. J 966. 

7. The mere absence of premeditation may or may not be a sufficient ground for 
imposing lesser penalty. 6 L. L. J. 323. 

8. A provocation though insufficient to bring the case within exception to S. 300, may 
still be sufficient for the reduction of sentence. 16 Cr. L. J. 611=30 I. C. 435. 

9. Where accused stabbed the deceased with chhtin and it appeared that be acted 
under some provocation caused by the deceased, he should be given transportation 
for life and not death. 1932 L. 302=33 P. L. R. 154. 

10. Deceased a foul mouthed old Sardar abused the accused, called him son of dog and 
struck him with a latht. Accused killed him without any premeditation. Held, 
that a sentence of transportation for life was sufficient. 1932 L, 369. 

11. Accused saw the deceased having sexual intercourse with his wife and killed him. 
High Court reduced the sentence to that already undergone. 1933 L.. 165. 

12. If murder is committed under grave provocation though not sudden, High Court 
commuted the sentence. 17 Cr. L. J. 190, 1932 L. 369, 1923 L. 408, 1933 A. 
533. 16 Cr. L. J. 611, 28 C. 613. 

13. In rase of misconduct of wife who was murdered for same, death penalty was not 
, awarded. 12 Cr. L. J. 214= 10 I. C. 119. 

J. • -Sex. See-— A. 

1. Sex cannot of itself be sufficient reason for leniency in sentence. 64 I. C. 277, 
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2. Where a barren ivoman killed another s child to git children, detlh sentence waj 

passed. \ K. 751. ' • ' 

3. Comparative leniency to women is common rule of practice though not of Utv, but 
in dealing with an atrocious crime, the mere sex of the accused is no bar to 
imposition of death sentence. 16 Cr. L. J. 20. 

4. Where a young girj of 15 years killed her step son because her husband iras 
ill-treating her, the Court sentenced her to transportation for life. 26 P. U 
R. 550. 

5. Where a ivoman in order to hide her shame, murders her netvly born illegitimate 
child ; there are mitigating circumstances sufficient to reduce the penalty of death 
very much below transporation for life. 25 Cr, L. J. 63. 

6. A woman led to desperation owing to starvation killed her child. Held, that a 

sentence of transportation was sufficient. 1932 C. I. C, 511. 

7. A woman administered opium to a new born child who was probably iilegitimati, 
she was sentenced to transportation under S. 302 but High Court recommended 
one year s imprisonment to the local Government. 1932 L. 297~33 Cr.L.J.443. 
7 L. 70«3926L, 271 Kel. on. 

8. Where a woman murders n child for ornaments, penalty of death is proper. 
1936 N. 200. 

K. Weak intellect or eccentricity of accused. 

1. If accused is a man of weak intellect, subject to fits and is not possessed of^ 
mind, and it wa« possible that owing to some feeling of revenge _ he was .* 
by some uncontrolable feelings to attack deceased, he should be given 

for life. 1932 A. 233, 1931 M. W. N. 105—719, 1932 C. 658, 23 C. 604, 1933 U 
123, 1932 0. 18. 1933 B. H4«34 Cr. L. J. 791, »6 Cr. L J.95, 12 M. 459. 

2. Accused who committed double murder was shown to have been ecceotric in 
past and had very inadequate motive for the murders. Held, that there were 
sufficient grounds for not passing death sentence. 1931 O. 77. 

3. When accused killed his children, he was given transportation. 10 B. 512. 

L. Who gave fatal blow not certain. See— 85. 

79. Similar attemps at—. 

' Previous attempt to shoot the person murdered iseviderjcc of accused s intention tokiH, 
but not of the act of killing. S. 14 ill. (o) Ev. Act. 11 Bom. H. C. R. 190. 


80. Stolen property of deceased found with accused. 

1. When the body of a child was pointed out by accused from a well and 

stolen from her were sold by accused and he was last seen with the deceased, t > 
he was guilty of murder. 16 P W. R. 1915 Cr. 

2. Where the only evidence against an accused was that he was found with 
property of murdered roan, be can be convicted under S. 411, I. P. C., only. 

P. L. R. 1913 = 23 P. W. R. 1913 Cr. 

3. In a murder case the possession of deceased s jewels by the accused is 

unless it is shown that the deceased was wearing them and the accused can 
explain his possession. 14 Cr. L. J. 49. 

4. In a case of murder there was evidence of a child of 10 years and accused wasia 
possession of the jewels of murdered child. Held, that the accused were guu > 
murder. 11 Cr. L. J. 157. 

5. Accused found with deceased the previous night and possession of pfoperty 
from the deceased are insufficient for murder but sufficient under Ss. 3/9 or ' 
l.P. C. 1929 L. 61 = 1121. C. 212*- 10 L. L.J. 525,40 P. W. R. 1914 Cr., 

W N. 166, 13 Cr. L. J. 249, 3922 A. 340. 

6. Mere pointing out a place from where property of the deceased was rccoverc i» 
■' insufficient under S. 30Z 96 I. C. 849=27 Cr. L. J. 993. 1924 L. 109. 

7. It is not safe to convict an accused of murder because he PJ'oduced prt^rt> ® 
from the deceased. 89 I. C. 516«26 Cr. L. 1380. 1936 N. 200, 1926 M. 638, 

N. 23, 1934 S. 71. 
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5. Tncrc a presunipliou of murder when the orniments stolen were worn on the day 
of niurdcr bv the woman and were found with acoused jininediately. 1930 C. 379, 
17 C. \V. N*. 1077, 50 il. 274= 1926 M. 633 and 1925 L. 621 Dist. See 50 M. 274. 

9. The possession of the jewels of a murdered wo-nia if uaetplainsd is a presumptive 
evidence that accused was the murderer as well as thief. 13 M. 426, 50 M. 274, 
21 M. L. J. 1071, 53 I. C. 481 =20 Cr. L. J. 753. 1921 M. 679=23 Cr. L. J. 697 = 
69 I. C. 377, 56 M . 331 = 1933 M. 233. 

Sudden quarrel 

1. Where tnc accus’d had a pistol with him but he did not cone with the intention of 
usinu It and he used it in the course of a sudden quarrel, he was guilty under 
S. 304, 1925 L. 219 = 93 1. C. 251 = 27 Cr. L. J. 459. 

2. A fight IS not /ler se a palliating circumstance, o.aly an unpremeditated fight is 
such. 5 C. 31. 

3. lixception 4 applies when there is no wish to kill or hurt. 31 P. R. 1914 Cr. 

4 An unpremeditated assault committed m the heat of p.\ssion upon a sudden quarrel 
comes within Exception 4 and It IS inunateri.il which party olTers provocation or 
commits the assualt 12 P R. 1866 Cr . 1931 M. \V. N. 873. 

3. A sentence of 7 years for causing one fatal blow in a sudden quarrel is excessive. 
5 L. L. J. 414 

6. Accused struck a blow with a hatchet Iving by in a sudden quarrel and admitted 

his guilt two da\s after to the Committing Mag-strate before he was legally repre- 
sented. Held, he was guilty under S. 304. 1923 L. 312. 

7. \\ licre in a sudden fisht the accused was also attacked and wounded by knife, he 
should be convicted under S. 304. 97 I. C. 952. 

8. There was a dispute regarding tlie cutting of the sugarcane crop and three men 
attacked the deceased who was cutting it and beat him to death. It was not 
known who gave the fatal injurv. Held, they were guilty under S. 304 as the 
mat er was sudden and injuries were caused m the heat of passion. 40 A. 636, 
1929 A. 508, 49 A. 103 Disst from. 

9. There was no ernutj between the accused and the deceased, rather they were 

relations. On a sudden quarrel about sharing a pumpkin, the accused struck the 
deceased with a limestone weighing 3 pound* and caused her death. Held, he w’as 
guiltj under S. 304. 1925 A. 4 = 81 I. C. 320=25 Cr. L. J. yOO. 

10. A sudden fight arose about drawing water at a tap between accused and deceased, 
who abused each other I he accused drew out his knife and stabbed him. Held, 
he was guilty under h. 304. 82 I. C. 361 = 25 Cr. L. J. 1289. 

11. Because a fight IS a sudden One, It cannot be said that each accused must be held 
responsible only for the part placed by him individualU. When each accused used 
axe and their intention at the time of attack was a common one, the) were equally 
guilty. 1923 L 336="6 I. C. 692. 

12. Where in the course of a sudden fight, the deceased grappled with him from behind 
and the accused gave him a knife blow’ and caused his death, he was guilty under 
S 304 (2). 8 L. L. J 51. 

13. In a sudden quarrel, accused gave one blow on the head and the other on the leg, he 
IS entitled to the benefit of Exception 4. 121 I. C. 724= 1929 L. 719. 

14. Accused gave a hatchet blow to an unarmed man in a brawl, he was guilty of 
murdrr. 29 Cr. L. J. 230, 94 I. C. 134. 

15. Exception 4 to S. 300 arpli«s to cases wherein, in whatsoever way the quarrel origi- 
nated, the subsequent conduct of both parties puts them on equal footing. 1926 L. 
219 = 93 I. C. 251, 

16. ' ’ 1 « • • ' « • • ijjg sudden quarrel, and he also 

1. Held, he was entitled to 4tU 

17. If the murder is committed on a sudden quarrel, the accused should be given the 

benefit of Exception (1), S. 300. 1531 M. W. N, 134, 1931 M. W. N. 873. 
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18. NN'hen tlicre nrc os manv nc nix injuries on itir hcnd of tho deceased, itisdifHcnlt 
to Iiold fliaf the c.asc faIJn T.‘ilhin Kxception (4) to S 3C0, berati^e, even assjmiQ? 
tliat the quarrel vns sudden, llic accused flctcel in a cruel manner in so assaulting 
and enusinp injuries to n man who was not rvrmcd. 1931 L. 280“ 134 1. C. 829= 
32 Cr. L. J. 1254. 

19. On a sudden quarrel nccusetl de.nit Mows with a winnowinp instrument which he 
was carrytnp for npricullural purposes. Held, that an ofi'cnce under S. 304 and not 
under S. 302 was comtuitted. 32 P. L. K. 513. 

20. Deceased who was prazing his sheep, hit the dog of tlieaccuscd, which was molesting 
his sheep. Accused seized him, in a sudden temper, taok the tnrban of the deceased 
and strangled him to death, ndd, that accused was guilty under S. 304 (2,. 1931 
L. 1S9«=J34 I. C. 583=32 Cr. !.. J. 1205. 

21. In a sudden fight when erery one is trying to hit one of the opposite side and no 
body thought of self defence, theofTcnce is culpable homicide. 1935 A. 438. 

22. - Accused picked up skewer for breaking ice and plunged it into the stomach of the 

victim in a heat of passion. The crime w.as unpremeditated. Held, it fell under 
S. 304. 1935 L. 149=152 I. C. 860=36 Cr. L. J. 190. 

23. P. 34, I. P. C., does not apply in a case of sudden fight. 1935 Pesh. 41 = 
1935 Cr. C. 250. 

24. Where without premeditation Wows were struck in heat of passion and on sudden 
quarrel and person giving the f.atal blow is not known, all are guilty under S. 304. 
1935 A. 717=155 I. C. 560=36 Cr. L. J. 773. 

25. If the crime is unpremeditated and in hot blood death sentence is uncalled for. 
1935 P. 427. 

26 ?on suddenly and m a heat of passion struck his father. Held, he was guilty under 

S. 304 (2). 1933 L. 664. 

27. If accused acted in a cruel manner and took undue advantage, he is not entitled to 
the benefit of Exception 4. 1933 O. 438=35 Cr. L. J. 1 15, 1928 O. 282 Ref. 

82. Treatment. See Wound 17—, Death by negligence —7. 

1. 'Ihe mere fact that more prompt or better treatment would have saved the deceased 
cannot exonerate the accused from liability for the death. 108 1. C. 164=29 Cr. L» 

J 345, 1932 O. 279 = 9 O. W. N. 655. 

2. The deceased fell down on account of two serious injuries aud was taken to Hospi- 
tal. He felt it after he was progressing well and died a month and a half after the 
occurrence, of pneumonia. Medical evidence showed that death was not due to 
injuries. Held, that the accused was not guilty under S. 304. 81 I. C. 181. 

3. If one gives blows to another, who neglects to cure the wounds, dies, it is murder or 
man-slaughter according to circumstances. 29 Cr. L. J. 345. 

4. The fact that victim did not lake great care or neglected to take care of his health 
after assault, which hastened his death is immaterial. 1934 O. 405 = 55 
Cr. L. J. 1113. 

5. Where death was due to the ignorance of deceased and the unskilful treatment and 
the injuries were only the remote cause of death, the accused was not guiity o* 
culpable homicide. 1935 R. 418. 

83. Undue advantage. 

1. When a person during the course of a sodden fight, without premeditation, took un- 
due advantage and acted in a cruel manner in using knife or dagger, he vas guilty 
of murder. 9 Eom. L. R. 145, 4 L. L. J. 276, 6 L. L. J. 527. 

2. Where a person uses deadly weapon in a sudden fight against an unarmed 

he is not entitled to the benefit of Exception 4 to S. 300. 2 L. B. R. 320, 30 Cr« 
L. J. 173. 

3. If a man uses a hatchet to an unarmed man, without any apprehension of injury 

to himself, he cannnot claim the protection of Exception 4. 28 Cr. L J. • 

8 L. L. J. 188. 
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4. Accused’s party pursued the complainants in three boats and \shen thej' had them in 
their powers, landed and attacked them with spears and killed three of them. Held, 
they were guilty of murder. 8 C. L. J. 5y. 

5. Accused being inimical to the deceased came to his field and beat him with sticks 
so severely that he died witnm few minutes Fourteen ribs were fractured and 
both the lungs and spleen were ruptured. Held, ihev were guilty of murder. 31 
P. K. 1914 Cr. 

6. In order to apply Kxception 4, the accused must not h.ive taken undue advantage 
or acted in cruel manner. 1932 L. 606=33 P. L. R. 718. 

84. Weapon — nature or use of. See \Ve.apon — Wound. 

1. When there is nothing more than a fatal result to indicate an intention and no 
weapon is user!, it is unsafe to convict the accused of murder. (1881) I Weir 299, 13 
Cr. L. J. 145. 

2. Where the weapon used, the part of the body aimed at and pierced and violence with 
Tvhich the blow was inflicted lead to inference that accused intended to cause such 
bodily injury as was likely to cause death, even though the accused did not intend 
to cause death, the accused can be convicted of murder. 124 I. C. 680=31 Cr. L, J. 
731 = 1930 L. 154. 

3. Where a person gives a club wound sufficient to cause death, he is guilty of murder 
irrespective of intention to cause death. 1926 O. 184 = 90 1. C. 147 = 26 Cr. L. 
J. 1491. 

4. It would be most unsafe to suggest that in all c.ases where death is caused by a single 
blow from a hollow bamboo, the oflence is not murder. The size and the weight of 
tlie stick, the manner in which it is used and the actual injuries caused b> the blow 
must all be considered. 65 I. C. 495= 1921 L. B. 4. 

5. A takwa or ehhavt is a deadly weapon and a person who strikes a blow on the he.ad 
with such a lorce as to cut through the skull is guilty of murder. 88 I. C, 935, 69 

I. C. 439. 

6. Where death IS caused recklessly and without premeditatvon. the safer cntenon to 
decide the nature of the ofTence committed i« the nature of weapon used. 14 Cr. L. 

J. 459 = 20 I. C. 619. 

7. Accused killed a person by striking him one blow on the head, with a Irng and he.iry 
bamlwo. The nature of injcrj showed that very great force was used Held, he 
was guilty of murder and although the weapon used was not one that would of 
necessity cause fatal injury. 11 L II. R. 115. 

8. If blows by hear> weapon as nee p: under ate given on the head, accused niusi he 
regarded to have intended injurv sufficicrit in ordtmr> course to cau«e de.ath. 

1935 R. 427. 

9. The number of wounds is not the criterion bat the position of comKotants wuh reg.ird 
to their arms muM lie considered. A single prtevccs hurt to an urarnied n an nay 
amount to murder. 1935 Pesh. 59= J 935 Cr C. 357. 

10. Incited wound 71 x 3 * 3i rear the nositil points to intent. oa cecess.ar) fer n urder. 
1933 R. 95 = 34 Cr. L. J, 747. 

11. In ca<e of wound five inches deep, intention IS to cause death. 1536 K 474. 

12. A person who kills another bv striking with a rfti on the forehead is gc lt> of n order 

1936 R. 477. 

85. Who gave the fatal blow not certain See Culpable Homiriie 

1. When all Use accused joined in beating tie deceased irercdessh. b*,t it »3siot 
shown who inflicted the fai.sl Mow, the accused n a' t'e sentenced to itaMj^ratioa 
for life instead of death. 1932 L. lbt'= 137 1 C. C-r®* 33 I’. L. l>. 1. 

2. When both a«s.MUr.ts were proved to have l>een arp'ed with ttrfjf tut tl ere was 
single blow on the head which caused death and it was cot ce»iaia wto gave the 
fatalMow, Held, that thej were guilty under S.302ard cn u'd'-r S. ICt cr 
b. 325. A sentence of trarsponatiea fer life wa« preper. 133 1. C. = 32 Cr. L. 

J. 1055 = 1931 L.55S. 





3. When Ihi- rmiimon inli-alion lo niiit.l-f J.rul/ill)- (. r,irti- l n.i(, i!,e ,v.m h't I'rV it 
iiinpoiniMo lo .itv n. tnwhor.lv.Mh'f.l'.ll i, ni! .rm-icit to 
trmr pcMllv ol iMn'txitlalim fcr Iifr. l.:35 t.. 337^ 15(i I. c, "35. 1932 L. IH 
®=137 I. C. 2S3 ni'.J. 

86. Wound. NnUjrcof— , Sir/ — S4 Wouml. 


N 

NEGUGEN’CE. 

1. Contributory. S/ir DmUi by nr<rl 4 'fflr< — lO. 

2. Denth by—. Sr/ JV.ilb hy ur^byrnrc. CnIr.tMc Itemr»fe— r<?. 

3. In DriviniJ. .SVi* It.nb on«l Nrrbfftit dfiriofr. 

4. Rnsh nnd Negligent Act. K.aOi ami neebyent ace. 

5. To ^et medical treatment. Sr^MWinti— -t?, S2, 

NEGLIGENT TREATMENT OF WOUND, 5« Wound 17. 
NEWSPAPER. 

1. Dcfamator>' articles in— .^te Defamation — 32. 

2. Defamation of— Sic Debirrathn-H. 

3. Extracts from— 


1. Extnets from ncwspiper by itself i< not ni!nii<«tWe though it c.an be used for conlta- 
dieting t!ie writer. I I. C. 337 » 1929 0.494. 

2. Printed newspaper was found with the accused. It is no evidence of truth of 
facte stated tlierein unf<ss their existence is m.adc proEiMe by other ewdcflce. 
1933 A. G90. 

4. Forfeiture of— See Forfeiture of Books and Newsp.ipers. 

5. Nod. See Gesture. 

6. Presumption about. S. 31, Er. Act. 

3. Although presumption of genuineness .aimches to a new.sp.aper, it cannot 

ns proof of facts contained therein. J930 L.37J”3l Cr, L. J. }68, i92i L. 259 
26 Cr. L J. 1078, 

2. A statement of facts contained in a newspaper Is hearsay, unles the maker of 
ment appears in Court .and deposes to haring perceived the fact reported. 15*5 U 
299=88 I. C. 22. 

3. As to the presumption nbout the publisher or printer of— See 36 M. 457. 
NICOTINE. See Poison- n. 

NITRIC ACID. See Poison«I2. 

NOLLE PROSEQUI. S. 333, Cr. P. C. See Advocate-General. 

1. In a murder care. Jury reforned a rerdict of not guiUy. In the second trial 
remaining counts the Jury was divided and the Judge disagreed with the 

not guilt)'. Third time the Advoc.a(e General entered Nolle Pro5e(jifi.' 41 C. i 

2. A Judge being a “harehoMer of the Prosecuting bank received tinder S. 556, Cr. P- 

C. and the Chief Justice took up the case from that point. On objection being 
about the seisin of the case by the retiring judge, the Advocate-General >o 
to get rid of many difficulties arising out of the case, entered Nolle PtouQtti' - 
\V. N. 481. 

3. After the close of the case for the prosecution and before calling the defence 

ses, the foreman of the Jury informed the Ciurt that they find the accused ^ 
On objection being taken that it was a misbehaviour the AtU’Ccate-General m e 
JVolfc Proscgni. 7 C. W. N. XXXI. 

4. An order of Sifcharge under S. 333, Cr. P. C., is no bnr to proceedings being taken 
.afresh. 40 C. 71. 

5. Though a Nolle Prosegwi does not amount to acquittal, it puts pn end to Indictmcn 



645 


NcUe Prost<ji(i‘~-{concld.) 

on uhich the rrUoner if broupbt before the Court and he cannot be subsequently 
proceeded afai.nst on the same charge. 52 C. 590. 

6. A A'offe Pre^eejui is usually granted \rhen there is a rexatious attempt to harass the 
arcu'cd, bv repeatedly preferring defective indictment. 1931 C. 607 = 134 1. C. 
1045 = 33 Cr. L. J. 3. 

NON-APPEALING accused. S« Appeal— 35. 

If the co-accused Ins preferred the appeal the Court can reduce the sentence of non- 
appealing accused. 1932 L. 615 (1), 1934 L. 346. 

NON-PRODUCTION OF WITNESSES. See Witness— 70. 

NOSE CUTTING. See S. 326, I. P. c. Grievous hurt. 

NOTES OF SPEACHES. See Refreshing roemory— 3. 

NOTIFICATION. See Government Kotiheation, Judicial Notice, 

If the objection as to legality of notification is not raised in the first Court, there is 
pre«umption in f.avour of lawful exercise of powers given by the Act. 43 P. R. 
1888 Cr. 

NOTORIOUS FACTS. See Judicial notice— 9. 

NOXIOUS FOOD. See Adulteration. 

S. 273, 1. P. C., does not apply to sale of noxious food for animals. 15 P. R. 1873 Cr., 
3 P. R. 1908 Cr, 

NUISANCE. See Public Nuisance 

NUMBER OF WITNESS. S. 134. Ev. Act. See Witness— 73, Evidence— 34. 

O. 

OATH. See Oath's Act, Kalma Oath. 

1. Administration of—. Sea False evidence— 2. 

2. Refusal to take— . S. 178, I. P. C. See Kalma Oath, Public Servant— 39, 

3. Special—. See False evidence— 27— 34. 

4. To accused. See Examination of accused— 14. 

5. To a child. See Witnefs-74. 

OATH AGAINST OATH. ■ 

Prosecution for perjury should not be ordered, when it is a matter of oath against oath 
1927 M. 996=28 Cr. L. J. 1006=105 I. C. 831, 1933 R. 119 = 34 Cr. L J 781* 
1924 R. 54 = 26 Cr.L.J. 523. 

OATHS ACT (X OF 1873.) 

S. 1. 

Evidence given under special oath is conclusive only as against the person who ofiers to 
bound by it ; but it does not prevent the Court from prosecuting him for perj'urv 
1924 A. 511 = 82 I. C. 359. 

5.4. 

All Courts are authorised to administer oaths and affirmations in the discharge of their 
duties. 34 P. R. 1916 Cr. 

5.5. 

1. A child of tender years should be examined as a witness only after the Court had 
satisfied itself that he can fully understand and the Court should comply with the 
provisions of S. 6 of Oaths .Act. 120 I, C. 514=31 Cr. L. J, 114. 

2. Mere fact that the Court advisedly refrained from administering oath to a boy of 
six does not render his evidence inadmissible. 38 A. 49, 61 I. C. 705. 

3. An accused is competent to testify under S. 118, Evidence Act, bnt he is Incompe- 

tent to be a witness. 1932 R. 190=10 R. 51E 

4. S. 5 was intended to apply to an accused person while he is under trial and not when 

he is convicted. 54 C. 52. 



Oaths Act — (co/icW.) 

5s. 9 and ] } . 

1. Ss. 9 and 11 are not intended to apply to criminal proceedings. 
B. L. R. S9S. 


58 I. C. 147=21 


2. Special oath only binds the pxarties and not the Court, If a person takes asocial 
oath and makes a false statement to his knowledge, Court can challenge truth and 
prosecute him for perjury. 1924 A. 511, 6S I. C. 45. 

S. 13. 

1. S. 13 cures the form of oath and even an entire omission to take an oath but does 
not cure the absence of authority in the officer administering the oath 1929 B. 
136“ 116 I. C. 248 = 30 Cr. L. J. 593, 

2. S. 13 applies equally whether the omission is due to the deliberate act of the Court 
or to some oversight or negligence on the part of the presiding officer. 1921 P. 105 
= 61 I. C. 705. 

3. When the interpreter omits to take oath, it must be proved that the Interpretation 
was made accuratelj'. The omission does not make the deposition inadmissible. 
36 C. 808. 

4. When the officer is not authorised to administer an oath the statement made to him 
does not amount to an affidavit. 8 I. C. 897. 

S. 14. 

1. Evidence of a child witness cannot be brushed aside as inadmissible merely bewti^* 
no oath is administered to her. 1923 L. 332=76 I. C. I037 = 2i Cr, L. J. 312’. 

2. The word *‘omission” to take an oath under S. 13 includes only an accidentil and 
not a deliberate omission to take an oath. 3t> I. C. 468, 43 I. C. 86, 

3. Omission to administer an oath even if intentional would be cured by S. 13- 38 1- 
C. 817, 41 C, 406. 

OBITER DICTA. 

The o&i/cr rfic/a in previous order of the High Court Judge is not binding. 4 P« K* 
1919 Cr., 4 P. R. 1919, 4 P. R, 1509, 10 B. 176 and 54 C. 42 Dish 
OBJECTIONS BY COUNSEL. 

1. Duty to record. 

1. If a Judge disallows a question, the Pleader should have the Question and ordef 
disalloiving it recorded, as such a refus.al on the p.art of Judge is illegal. .9 • * 
468 = 17 Cr. L, J. 500. 55 I. C. 593 = 21 Cr. L. J. 321. 

2. Some latitude should be allowed to a member of Bar, insisting 

case upon his question being taken down or his objections noted nbere the ^ 
thinks the question inadmissible or the questions untenable. There ought o 
spirit of give and take between Bench and B-ar in such matters and 
persistence on the part of a Pleader should not be turned into -j ja 

criminal trial unless the Pleader’s conduct is so clearly yfl 

the inference that his intention is to insult or interrupt the Court. 6 Bom. L.* 
(543)=1 Cr. L. J. 612 

2. Omission to object. See Consent, 

1. An erroneous omission to object to the admission of irre!e%’ant testimonv Hms a 
make it araihbleas ground of judgment. 19 A. 76, 38 M. 160, 30 

1921 P.61. 

2. A ground of waii-er cannot preTailin a criminal trial. 10 Bom. H.C. R. 497. 

3. A prisoner can consent to nothing. It is the duty of the Judge to that 
IS condemned on legal evideoec 9 7?ont. 11. C. R. 35S, 2 C, 23, 6 C, 

(99), 20 C. 851, 123 I. C. 209 = 32 Cr. L, J. 91. 

4. Court can prevent the production of inadmissible evidence whether it is o jec e 
or not. 11 B. H. C. R. (Cr. C.)44. 

3. Time for — . 

1. The proper lime is in the Court of first instance. 12 W. K. 13, 12 W. R. 244« 
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'bjedions by Couftsel — {coricld.) 

2. Where the accused, who had been examined as approver had been committed to the 
Sessions for trial. The objection could be raised in appeal for the first time, though 
it had not been raised in the grounds of appeal. 1932 O. 113 128 I, C. 209=32 Cr. 
L.J.91. ... 

L To admissibility of evidence. See Admissibility — 4. 

). To irregularties. See Jurisdiction — 26. Irregularities — Consent. 

5 To relevancy. Sec Relevancy — 5. 

DBSCENE ACTS AND SONGS. Ss. 292-293, 1. P. C. See Public Nuisance— 27. 
DBSCENE BOOKS. PAINTINGS. ETC. Ss. 292-293, I. P. C. 

1. Advertisement of — . 

An advertisement of a book — Kashmiri Kok Shastai — that it contained “pictures of 84 
postures of men and women with interesting description” is no offence. 29 Cr. L. J. 
773=110 I. C. 805. 

2. Charge. 

1. A charge under S. 292 should be made specific in regard to the representations 
alleged to have been exhibited, 1 C. 356, 1 L. B. R. 262. 

2. Particular obscence passage should be given in the charge. 1932 C. 651. 

3. Destruction of — . 


On a conviction under Ss. 292-293, 1. P. C., the Court can order the destruction of all 
copies of the thing in respect of which the conviction was had. See S. 521, 
Cr. P. C. 

A. Essentials and Evidence. 


1. The test of obscenity is whether the language complained of would corrupt those 
whose minds are open to immoralinfluences. The form of expression and not the 
actual meaning is important. 19 I. C. 504=15 Bom. L. R. 307 = 14 Cr. L. J. 248, 
20 B. 193, 32 C. 247, 37 I. C. 521, 1932 C. 651. 

2. There should be no printing of descriptions exciting sensuality but descriptions of 
diseases with appropriate remedies therefor intended only for doctors and patients 
are not criminal. 25 P. R. 1917 Cr. 

3. The literary eminence of the author of the book containing obscene matter does not 
justify the offence under S 292 A publication describing illicit lore for another 
man's wife and selling at a low price, leaves no doubt about the obscene nature m 
law, mspite of the person's intention being only to publish classical work 37 I. C 
521 = 18 Cr. L J. 153. 

4. Pamphlet containing vulgar abuses and ridiculing the head pnest and his followers if 
obscene falls under S. 292. 22 Bom. L. R. 166=62 I. C. 101. 

5. An advertisement of Kok Shastra containing the words “84 asnns (postures) of men 
and women with interesting description of these” is not an offence under S. 292. 
1928 P. 619=110 I. C. 805 = 29 Cr. L. J. 773. 

6. An allowance must be made for the primitive directness of expression, which though 
coarse is not obscene. 19 I. C. 504= 15 Bom. L. R. 307 

7. Whether the book is a scientific treatise or only an obscene book in the guise of 
science, the scope and object of the work must be looked at. 28 A. 100. 

8. The intention of the writer is immaterial. 28 A. 100, 37 I. C. 521, 3 A. 837, 20 B. 

193, 15 Bom. L. R. 307, 32 C. 247, 25 P. R. 1917 Cr. 

9. The question whether a picture or print is obscene or not is one of fact and not law. 
20 B. 193. 

lO. Motive is imrraterial if the book is obscene. Motive can mitigate the offence. 1932 
C. 651 = 36 C. W. N..9S5, 28 A. 100 Rel.on. 

5. Liability of proprietor and printer. 

The printer cr the proprietor of an obscene print is not guilty if the management of the 
printing was in the hands of the agent, unless there is evidence that the work was 
executed with authority, knowledge or consent. 16 P. R. 16S9 Cr„ 35 P. R. 1505 
Cr., 10.\. W. N. 175. 
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Obsccftc Booka, PninlitigH, cic. — (concld.) 

6. Religious boolcs containing obscene matter. 

1» The publtsiier of n, rcUcioujt lyiok described the acts prohibited doring the fast d{ 
Ramzan, including sexual iniercotirse of rarious kinds, which ere set out in indeceat 
details. He was held guilty under S. 292. 5 P, U. 1917 Cr. = 34 I. C. 473. 

2. A religious book is not obscene, tbougb it may contain passage of doubtful decency. 

39 C. 377. 

3. Accused wrote a book denouncing the religion of Islam as a reply to certain attads 
on the practices of Hinduism. It was not immoral but was held to be immoral and 
tbe accused was ^und guilty. 3 A, 837, 28 A. 100. 

OBSCURITIES. See Court’s duty. Questioning Court. 

Court can use Police diary for clearing up obscurities and not for coming to judicial 
decision. 1926 L. 54 = 26 Cr. b. J. 1308. 

OBSTRUCTING PUBLIC SERVANT. S, 186, 1.P.C. S« Public 56^01-33. 
OCCURRENCE. 

1. Absence at — . Sec Facts forming part of the same transaction — 1. 

2. Contradictory version of—. 

If accused considers that prosecution has given incorrect version, he must place im- 
version of tbe occurrence. 1934 0. 251 = 35 Cr. L. J. 9-13. 

3. Events leading to—. See Events leading to occurrence. 

4. Statement before, during or after — . Su Facts forming part of the same transaction- 

5. Time of — . See Time of occurrence, 

6. Witnesses of—. See Eye witness. 

OCTROI. jjl,. 

Refusal to show goods to an Octroi Officer acting in the discharge of his duties is pun 
able under S. 186, I. P. C., and assault on him tinder S. 332. 1935 5. 2 m» 

OFFENCE. S. 40, I. P. C. 

1 » Abetment 

Abetment of an offence is in itself an offence. 49 P. R« 1887 Cr. 

2, Attempt ^ 

An attempt to commit offence is in itself an offence within '')[l®^’'’^^°,Lf*pup|^h• 
where no express provision is made in any other part of the Code for F 
ment of such offence, it is punishable under S. 511. 1/ A. 120. 

3. Definition of — and what is — , 

!• Offence means the commission or omission of an act or series of acts punisba 
Law. 7 A. 67. 

2. Entering a cattle pound with intent to commit an offence under L. 

pass Act, amounts to criminal trespass under S. 447, I. P C. 8 L. 

495 = 28 Cr. L.J. 665=103 I. C 201. 

Resistance to arrest under S. 55, Cr. P, C,, is not an offence. 7 A. 67, 8 
9 A. 452. 


conviction for an offence. 


16 M. 


: Acb 


An order for payment of maintenance is not i 
234, 7 W. R. 10. 

Proceedings io recover legal fare under S. 25 of Bombay Public Conveyances A 
1867, is not a complaint of an offence. 44 B 463- 

Peaceful picketing is no offence, but when it is accompanied by violence, it 
criminal. 1931 P. 52=130 1. C. 269=32 Cr. L. J. 478. 

Everything made punishable special law is an Offence. 1931 A. L. 

1932 A. 18. 

UnderS. 451, 1. P. C., any offence punishable under fV* 405«131 

punishable with imprisonment of six months is an offence. ^93 
I. C. 38l=32Cr, L. J. 732. 
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Offettce"~'{cottdd.) 

9. The word "ofTence" has no reference to the Procedure Code or English law. 
It must conform to the definition under S. 40. )9 B. 105, 13 B. 506, 5 B. 338. 

OFFER OF BRIBE. .■?« Bribe— 11. 

OFFENSIVE TRADE OR OCCUPATION. Sec Public Nuisance — 30, 

OFFICIAL COMMUNICATION. See PrivileEc-ll. 

OFFICIAL DUTY. See Assault on Public Servant — 1, Bribe— 8, Prosecution of 
Judges — 1. 

OLD MAN— ATTACK ON. See Murder— 12. 

OMISSION. 

WTien a person is sought to be punished for an omission bis case must be brought 
within the terms of rule or section which he has disobeyed. 1935 A. 121. 

OMISSIONS IN EVIDENCE. See Evidence — 32, Discrepancy Statement to 
Police— 8. 

OMISSION TO APPREHEND ACCUSED. Ss. 221 - 222 — 225 -A. I. P. c. 

1. The duties of a chawkidar as private citizen ought not to be confounded with his 
duties as a public servant. Wnen the legal obligation of chawkidar to arrest or 
detention has not been established, he is not guilty for intentionally suffering a 
pilfere to escape from bis detention. 1929 A. 935=® 120 I. C. 205®®3i Cr. L. J, 12. 

2. If accused luteationally aids a prisoner to escape, he is guilty under S. 222 even 
though the attempt is frustrated. 1929 L. 631*30 Cr. L. J. 1I03«=119 I. C. 762. 

3. Villagers assisting a headman in arresting person and bringing him to the Police 
Station are not public servants. 38 1. C. 735. 

4. V Police Officer can arrest or cause to be arrested without warrant or an order from 

a Magistrate any person who comes within the provisions of S. 55, Cr. P. C., and 
the confinement of the arrested person is a legal custody within the meanmn- 
of S. 225-A. 1930 P. 103*= 124 I. C. 638. 35 A. 407. ® 

5. Public servant witnessing murder is bound to apprehend murderer If murderer 
escapes he is guilty. His motive may not have been that he wanted the man to 
escape, but that he was afraid of getting hurt. 1936 A. 651 “164 I. C. 702. 

OMISSION TO GIVE INFORMATION TO PUBLIC SERVANT. S. 176, I. p. c. 

1. By landlord. See Landlord, S. 45, Cr. P. C. 

2. Essentials and Evidence. 

1. The fact that some persons bound to give Information, while others not, omitfeil to 
do so, the latter are not guiltv under S. 176, I, P. C. 'JO 1 C. 145, 19^6 N 

Cr. L. J. 1489, 4 C 623, 20 C 316, 7 M. 436, 

2. An omission by an owner of a house to give information of a sudden or unmt.,rt,i 
death is not an offence. (1887) 1 Weir 101. 

3. The information must be with regard to the commission or pre\ ention of a particul 

offence and not of offences generally. 9 M. L J. 274. See 15 C. 3So ^ 

4. Where a person failed to give information to the Police of the e-rplosion of 

fireworks, which resulted in the death of a child, he is gmltv under S 17 f, i7 
M. L.T. 263. ■ o 1/ 

5. Where the zamindar collecting more than the recorded rent from tenants h.is not 

been asked the information by Qaijungo or Patwan, his failure to inform the 
officials concerned the fact of such collection does not amount to an ^ .....u 
S. 176. 1927 A. 111=98 I. C. 487 * 27 Cr. L.J. 1367. nte unJer 

6. To sustain conviction under S. 176 it is not necessary to prove that death took place 
on the land of the accused. The mere finding of a dead body on his land 
sufficient. 11 C. 619. 

7. A village Magistrate omitting to inform Police about the loss of a jewel of a person 
is not euiltv as the information did not relate to the commission of a nnnKj.i.ii 
offence of theft. 9 Cr. L. J. 224. 



Omission lo give I n/onnation to Public Servant — [concid.) 

8. Where a Mukadam received information of a non-bailable offence and he is aware 
that his agent has omitted to make a report, it is bis duty to report and omission on 
his part is punishable under S. 376. 7 N. L. R. 303. 

9. A Sarbrah Zaildar omitting to give information is not guilty. 19 P. R. 1886 Cr. 

10. S. 176 does not apply when the public servant has already got the information from 
other sources. 4 C. 621, 7 M 436, 58 P. R. 1889, Cr., 1933 L. 515. 

3. Legally bound to give information. S. 43, I. P. C. 

1. A Kamam is legally bound to furnish true information regarding cultivation in his 
village. (1894) 1 Weir 111. Sec (1897) 1 Weir 105. 

2. A Zaildar or Sarbrah Zaildar omitting to report a heinous offence is not guilty, as 
they are not legally bound under S. 43, 1- P. C. 25 P. R.‘1894 Cr., 19 P. R 
1886 Cr. 

3. Servants of the master ate not legally bound to report. 17 P, W. R. 1911 Cr. 

4. An owner of a house is not legally bound to report an offence. 30 Bom. L. K. 3570. 

4. Procedure. 

A conviction under S. 189, I. P. C., cannot be altered into one under S. 176. 3 
L. 440. 

5. Who can make complaint. 

A complaint under S. 176 for failure to comply with the provisions of S. 8, Explosive 
Act, by Prosecuting Inspector is not valid^under S. 195 Cr. P. C, 19S5 N, 241. 
OMISSION TO ASSIST PUBLIC SERVANT S. 187 Cr. P. C. See Aid to Police 
Officer. 

OMISSION TO GIVE NOURISHMENT TO CHILD. See Starvation. 

ONUS PRO BANDI. Burden of proof. 

OPEN COURT. Sea Court to be open. 

Judges should be moved in open Court. 16 B. 580. 

OPINION. Ss. 45 to 51, Evidence Act, 

1. As regards general repute. See Security for good behaviour from habifuai 

offenders — 11. 

If a complainant has a notoriously bad reputation as a bribe taker, the imputation as to 
his having taken bribe on a particular occasion even if false, is not sufficient to } 
convict accused fot defamation, as complainant had no reputation to lose. 4 L. • 
55=1923 L. 225=73 I. C. 805. 

2. As to age. See Age. ^ 

3. As to handwriting. See Expert — 9. 

4. As to finger impression. Sec Expert — 6, 

5. As to relationship (Marriage, etc.) as expressed by conduct. S. SO, Evidence Act. 

See Marriage. 

1. According to English Law general reputation is admissible to establish the fact of 
marriage but S. 50 is limited to opinion as expressed by conduct. 1926 M. 475= 

91 I. C. 462. 

a Long cohabitation and conduct inconsistent -with any other relationship wuld 
rise to a strong presumption of the existence of marriage. 1925 R. 90-96 1. 

762, 10 L. 725, 

3. Opinion as expressed bv conduct ts not sufficient to prove marriage. 1927 O. HO 

==100 1. C. 535=28 Cr, L. J, 3ll. 

4. Mere hears.'iy evidence about relationship of parties is not admissible. 1925 L. S24 

= 109 I. C. 774, 32 C. 84. 39 C. 492, 26 I. C. UO. 26 A. 581. 

5. A person establishing his JegUimacy or otherwise can prove the statement of 
deceased father as expressed by conduct. 27 M, 32., 
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Opinion — {contd.) 

6. On a question of legitimacy, the opinion of relations and members of family is 
entitled to weight. 38 A. 627. 

6. Evidence of — . See Security of good behavionr S. 110, Cr. P. C. 

1. The opinion and impression of a witness that the assembly appeared to be unlawful 
is inadmissible. 1928 P. 98 = 105 I. C. 234. 

2. If the hypothetical opinion of a doctor is conflicting with the evidence of eye wit- 
nesses, the latter should prevail. 1924 B. 157=83 I C. 616. 

7. Expression of— by Jury and Judge. See Jury. 

8. Expression of — by Magistrate in a connected or counter case. See Transfer 

(Grounds of) — 36. 

9 . Expression of — by Magistrate on a case. See Tr.ansfer — 37. 

10. Of Assessor. See Assessor— 5. 

Giving the opinion as ‘ the same ' after the first assessor has given his opinion, is 
not enough. 1929 L. 37=30 Cr. L. J. 378. 

11. Of dead person. 

1. Opinion of dead persons cannot be proved except under S. 32, Evidence Act. 1925 
C. 116 = S2 I. C. 886, 23 A. 3? 

2. A person claiming as an illegitimate son can rely upon the statement of deceased 
persons under S. 32 upon opinion expressed by conduct. 27 M. 32 

12. Of expert. See Expert— 4 and 5. 

13. Of expert who is not called as witness (Scientific treatises). S. 60, Evidence Act 

1. The scientific treatises like Taylor’s Medical Jurisprudence, which nre commonly 
offered for sale can be referred to without c.aning the author, under circumstances 
specified in S. 32. 10 C. 140, 12 C L. R. 86. 

2. Production of scientific treatises is sufficient. 9 \V. R. 23 Cr. 

3. Technical works cannot be used to refute an expert witnesse’s opinion unless the 
passages to be used are put in cross-examination to witness to explain them. 28 C. 
L. J. 32=19 Cr. L. J. 753=46 I. C. 593=22 C. W. N. 745. 

4. The report of an expert by itself is no evidence. .Expert should be produced in 
Court and his evidence tested by cross-examination. 1935 A. 142 

14. Of Investigating officer. 

Opinion of investigating officer whether hole in a house was made from inside or 
outside IS not legal evidence. 1935 A. 981. 

15 . Of Jury. See Jury- 22. 

16. Of Magistrate, 

1. Pnrate opinion of Magistrate is inadmissible in judgment. 8 P. \V. it. 1909 Cr. 

2. The opinion of a Judge on a document written or attested by accused m a proceed- 
ing to which he was not party, is not admissible to prove his intention in his trial 
for perjury in respect of another alleged forged document. IS Cr. L. J. 539 = 
38 I. C. 723. 

17. Of medical witness See Witness — 68. 

1. The opinion of medical witness must not depend on which partv rails him as witness. 
1925 C. 768=87 I. C. 534 = 41 C. L. J. 300. 

2. The expert medical opinion of surgeons who rondurted Pos/-r»jor/fHi examination is 
relevant. 26 P. W. R. 1911 Cr 

3. Hypothetical opinion of a doctor should not prevail against the evidence of e\e wit- 
nesses. 1924 B. 457 = 83 I. C. 616=16 Bom. L. R. <^32. 

4. In the absence of sworn testimonv, a doctor’s letter co.ntaining opinion is inadmis- 
sible in evidence. 1936 A. 363 = 37 Cr. L. J. 424. 

18. Of members of a Municipal Committee. 

Opinion expressed by members of Municipal Committee by its rcsolotioa is cot 
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Omis^iou io give Information to Public Servant — {concld.) 

S. Where a Mukadam received information of a non-bailable offence and he is aware 
that his agent has omitted to make a report, it is bis duty to report and omission on 
his part is punishable under S. 176. 7 N. L, R. 101. 

9. A Sarbrah Zaildar omitting to give information is not guilty. 19 P. R. 18S5 Cr. 

JO. S. 1 76 does not apply when the public servant has already got the information from 
other sources. 4 C. 623, 7 M 436, 58 P. R, 18S9fCr., 1933 L. 515. 

3. Legally bound to give information. S. 43, I. P. C. 

1. A Kamam is legally bound to furnish true information regarding cnltivahoa in his 
village. (1894) 1 Weir 111 Sm (1897) 1 Weir 105. 

2. A /iaildar or Sarbrah Zaildar omitting to report a heinous offence is not guilty, as 
they are not legally bound under S. 43, I. P. C. 25 P. R.‘1894 Cr., 19 P. R. 
1886 Cr. 

3. Servants of the master ate not legally bound to report. 17 P. W. R. 1911 Cr. 

4. An owner of a house is not leg.ally bound to report an offence. 30 Bom. L, It. 3570. 

4. Procedure. 

A conviction under S. 189, I, P. C., cannot be altered into one under S. 176. 3 
L. 440. 

5. Who can make complaint. 

A complaint under S. 176 for failure to comply^with the provisions of S, 8, Explosive 
Act, by Prosecuting Inspector is not s*aHd”under S. 195 Cr. P. C. 1935 N. 241. 
OMISSION TO ASSIST PUBLIC SERVANT S, 187 Cr. P. C. See Aid to Police 
Officer. 

OMISSION TO GIVE NOURISHMENT TO CHILD. See Starvation. 

ONUS PRO BANDl. See Burden of proof. 

OPEN COURT. See Court to be open. 

Judges should be moved in open Court. 16 B. 580. 

OPINION. Ss. 45 to 51, Evidence Act, 

1. As regards general repute. See Security for good behaviour from habitt-Ml 

offenders — 11. 

If a complatn.int Ins a notoriously bad reputation as .a bribe taker, the imputat^n as to 
hn having taken bribe on n particular occasion even if false, is not sumcient to t 
r invict accused for defamation, as complainant had no reputation to Icse. 4 !,• 
55*^1923 L. 225»73 I. C. 805. 

2. As to age. See \ge 

3. As to handwriting See Expert — 9 
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6. On a qnestinn of legitiimcy, the opinion of relations anti members of family is 
enlilled to weight. 3S A. 627. 

6. Evidence of—. See Security of good behaviour S. 110, Cr. P. C. 

1. The opinion and impression of a witness that the assembly appeared to be unlawful 
is inadmissible. 1928 P. 93—105 I. C. 234. 

2. If the hypothetical opinion of a doctor is conflicting with the evidence of eye wit- 
nesses, the latter should prcr.ail. 1924 B. 157 =*83 I. C. 616. 

7. Expression of— by Jury and Judge. See Jury. 

8. Expression of— by Magistrate in a connected or counter case. See Transfer 

(Grounds of)— 36, 

9. Expression of— by Magistrate on a case. See Transfer — 37. 

10. Of Assessor. See Assessor — 5. 

Giving the opinion as “ the same *’ .after the first assessor has given bis opinion, is 
not enough. 1929 L. 37 = 30 Cr. L. J. 378. 

11. Of dead person. 

1. Opinion of dead persons cannot be proved except under S. 32, Evidence Act. 1925 
C. 116=52 I. C, 885, 23 A. 3“ 

2. A person claiming as an illegitimate son can rely upon the statement of deceased 

persons under S. 32 upon opinion expressed by conduct. 27 32 

12. Of expert. See Expert— 4 and 5. 

13. Of expert who is not called as witness (Scientific treatises). S 60, Evidence Act 

1. The scientific treatises like Taylor's Medical Jurisprudence, abich are commonly 
offered for sale can be referred to without calling the .author, under circumstances 
specified in S. 32. 10 C 140, 12 C. L. R. 86. 

2. Production of scientific treatises is sufficient. 9 W. R. 23 Cr 

3. Technical works cannot be used to refute an expert witnesse’s opinion unless the 
passages to be used are put m cross-examination to witness to explain them. 28 C. 
L. J. 32«I9 Cr. L. J. 753=46 I. C. 593=22 C. W. N. 745. 

4. The report of an expert by itself is no evidence. .Expert should be produced in 
Court and his evidence tested by cross-examination. 1935 A. 142. 

14. Of Investigating officer. 

Opinion of investigating officer whether hole m a house was made from inside or 
outside IS not legal evidence. 1935 A. 981. 

15. Of Jury. See Jury — 22. 

1 6. Of Magistrate. 

1. Private opinion of Magistrate is inadmissible in judgment. 8 P. \V. R. 1909 Cr. 

2. The opinion of a Judge on a document written or attested by accused in a proceed- 
ing to which he was not party, is not admissible to prove his intention in his trial 
for perjury in respect of another alleged forged document. 18 Cr. L. J. 539 = 
38 I. C. 723. 

17. Of medical witness. Sea Witness — 68. 

1. The opinion of medical witness must not depend on which party calls him as witness. 
1925 C. 768=87 I. C. 534 = 41 C. L. J. 300. 

2. The expert medical opinion of surgeons who conducted Post-tnorteni examination is 
relevant. 26 P. W. R. 1911 Cr. 

3. Hypothetical opinion of a doctor should not prevail against the evidence of eve wit- 
nesses. 1924 B. 457 = 83 I. C. 616=16 Bom. L. R. <^22, 

4. In the absence of sworn testimony, a doctor’s letter containing opinion is inadmis- 
sible in evidence. 1936 A. 363 =37 Cr. L. J. 424. 

18. Of members of a Municipal Committee. 
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Ofiijnojt — (cofjcW.) 


19. 


20 . 

21 . 


jdm,^rt.lo m evidence, when the memters are not ea.-imined. !«! A. 


Of non-expert. 

Of Panchayat. See Panchayat. 


The opinion of P/jncJinynt as to the gu»U of accused, when he declined -to prove tfs 
innocence is not relevant fact. 13 P. R. 19H Cr. 

Of Predecessor of a Magistrate. 


\ Court IS not bound by the opinion of its predecessor about the evidence in a con- 
nected rase, ft should weigh the evidence before it and form its own opinion. 8 
L. 2fi3. 


22. On Foreign Law. S. 46, Evidence Act. 

1. Expert opinion on foreign law need not be called for, when it is elabomtely laid down 
in a Code. The Court should interpret it itself. 1930 M. 146=123 I. C. 600. 

2. Foreign laiv la a question of fact and the opinion of experts in foreign law is admis- 
sible. 47 A. 823. 


23. On Law. 


It IS the duty of the Courts themselves to interpret the law of the land and not to 
depend on the opinion of witnesses however learned they may be. 47 A. 823. 

24. Regarding breach of peace. 

Opinion of Police OfEcer as to likelihood of the bre.ach of peace is not relevant. 7 B. 
42. 22 P. R. 1887 Cr. 

25 Regarding palm impressions. 

Opinion of expert as to identity of palm impression is admissible. 52 B. 223. 

OPIUM— POISONING BY—. See Poison— 13. 

OPIUM ACT (I OF 1878.) 

General. 

Private complaint under the Opium Act cannot be allowed. 52 M. 613, 
1923 M. 339, 

S. 3. 

1, Morphia is an alakaloid prepared from the poppy and is an intoxicating drug and 
comes within the definition of S. 3. 3 L. 230=1922 L. 216=68 I. C. 612 Coutrci 
99 !. C 40=28 Cr. L. J, 8=1927 A. 146. 

2. The notification empowering all second class Magistrates to try offence is ultra vf're 
of the powers given by the Act, 28 I. C. 156=16 Cr. L. J. 268. 

S.4. 

1. Selling more than two tolas of opium to one person is breach of rule 48 and 
punishable under S. 9. 33 P. L, R- 1919 Cr.=54 I. C. 884. 

2. A licensee cannot have a partner without the sanction of the Collector. 10 I. C, t26 

S. 5. 

1. Master is liable for the .acts of his seiwants though not committed with his know- 
ledge and permission. 34 A. 379. 

2. It the licenses oimss to keep daily accounts of sale, trader role ^ f?”?, 

bv the Punjab Government he Is liable under S. 9 of the Act. 9 P. R. i 

1925 O. 350=8? I. C. 250=26 Cr. L. J. 1306. 

3. Under the amended rules 38 (2) the amount of " Chando " which two or 
sons may without license at one time possess collectively is Hrmteo to 
15 P. R. 1918 Cr. 

4. Rule + («Vj) (a) is a rule of evidence as to the tact of possession and ns is ultra 
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; Ilf llir 'ifclinn rvJvl Ihp ronvirtion Imnl on the rtile i<;, llicrefore, illecril. 27 T 
C. Cr 1.. J. 135. 


1. 7'iie pn«>;e<^inn of opium to fw piinislmble must Iv possession Until one’s knowledge 
nnd ns^ent. 13 Cr. L. J. 1922. 7 H. II = 1 17 I. C. 248= 1929 R, 121. 

2. A per'ion possessing n M.-ick substance with traces of opium hardly more than one 
per cent, is not pinltj,. 35 I. C. 972= 17 Cr- L. J. 412. 

3. Mere tcinp.irarv ciisiodv does no amount to possession uithin the meaning of S 9 
(c). 117 I. C. 212=30 Cr. L. J. 727. 

4. Wlien opium was found in petitioners kitchen where several persons had equal 
right of arress, tlie p'^titioner is not guilty. 1922 P. 3S7 = 25 Cr. L. J. 264. 

5. The mere f.sri that the passenger In Imat has contraband opmm does not place 

lnhilit\ on the boat man to give an\ s.itisfactori account of the opium. 59 I C 
133 = 22 Cr. J. 21. ’ ' 

O. Two persons were found in possession of 9 inashas of "Chandii.” The amount 
allowed bv law to each person being n mashas neither of them is guilty 1930 
1.. 342=i:i 1. C. 292 = 31 Cr. L. J 240, 34 P. R. 1905 Cr.. 31 P. K. 1902 Cr 
10 P. K, 1901 Cr., 13 P. R. 1>Q7 T>ist. 

7. Two brothers were the joint owners of the shop from which illicit opium was re* 
covered. The elder brother was licensee of opium previously, Held, that presump, 
tmn iiiight safe!' be made tliat tlic possessi n cf the opium was that of the elder 
brother 6L, 311. 

8. U opium IS found in a boat, the owner of the boat and not the crew are said to be 
in possession of it. 37 C. 24. 

9. Possession of rail\\a> receipt for contraband opi im amounts to possession of the 
opium. 36 C. I0l6, 43 C. o20 

10. The fact that the .accused giies opium to his father and children to eat is of itself 
suIBcient to show that he alone was not m possession of the quantity discovered 
in his almirah. His confession to Eacise Inspector is admissible. 3 P. R. 
1918 Cr. 

11. Where the post office suspecting a parcel to contain opium marks it “doubtful” and 
sends it on to the place of despatch, b. 9 (c) has no application, as the parcel ceased 
to be in the post office on "accused’s ’ account before it left India for Burma 
2 P. R. 1911 Cr.= 10SP. L R. 1911 

12. The possession of opium on behalf of master who is nnt entitled to possess it is 
not a plea against o .45 I. C J^lb 

13. When consignee of a railway receipt knows that a parcel containing opium has been 
sent to him, the possession of the radwav receipt constitutes possession of the opium, 
it amounts to importing opium under clause (c). 4o C 820 

14. The owner of the house where locked-up box of opium has been left by another, 
IS in illegal possession of the opium. 1 3 Cr. L. J. 184 = 91 1. C. 1019. 

13. Where opium was found in accused’s house during his absence, he is not in posses- 
sion of it m the sense required by law. 15 Cr. L. j 420 = 24 I. C. 255. 

16. An authorised agent at a retail rend licensee is not authorised to keep opium 
beyond the limits of his license 66 I C. 993. See 4l P. R 1917 Cr. 

17. The word * admixture” refers onh to a completed article and can only be applied 
after the mixing had been finished and not earlier 4 L. 12. 

18. Mistakes in the registers kept bx an authorised agent is not punishable under the 
rules 1921 L. 169 = 66 I C. 993. 

19. Accused was convicted for having possessed opium in excess of quantity shown in 
the stock register and hidden m the premises . cakes of opium supplied bj the 
treasury were proved to be often of over-weight. Excess cannot be assumed to be 
due to .selling under weight. The conviction was set aside, 1928 C. 324 = 3]2 I. 
C. 901r30 Cr. L. j. 37. 
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21 . Where a person under a pretended name consipn, from a native stale kies of mafee 

eontaminBa ynsiderahle quanlily of opium sviiieli na, detected at CannTem 
thts oUence under S. 9 ts cnruplclr, 46 A. 146. *-ei>^upyre, 

22. !( is ineiiralient on tlie prascetitrmi M prove affirmatively that the possession liy the 
5crv.ant was on his masters hehaU and with his authority in order to reader the 
latter hablo for conviction. 15 !\ U. 1916 Cr. 

23. The sale of morphia by a medical practitioner ii punishable under S. 9. 55 1, C. 

65/—21 Cr. L. J. 497, 

24. Mere iltcBality in the excrcUe of the ncht to search under the Opium Act is not a 
sufTicient grouml for seitioR .aside a conviction. 35 A. 358. 31 C. 557. 26 M. 12- 
roll,, 53 I. C. 153 Dist. 

25. A wife cannot be held to hj \n joint psrseinon with her hu?Snd of anything found 
inthc bouse. 133 I.C.1=1931 M. 4941(2', 15 \. 12), If) C. 898, 

26. If opium IS recovered from a box m a rwm, the master of the hmi^e is liable. 
Prosecution need not pfore as to who put it there. 153 f. C. 1 «32 Cr. I>. J. 9r7 
= 1931 M. 490 (2) 

27. The TTcre possession of the par.aphernalta of opium smoking material is no offence. 

130 I. C. 367. 

28. Accused^ a Native of Assam, went to Coach Behar and posted a parcel of opium 
ostensibly to a friend of bis m Assam but in effect to himself, he was guilty of 
importing. 1932 C. 455«=I36 1. C. U7«33 Cr. U J. 267. 

S. 11. 

1. An order under S. U, confiscating a l>oat in which opium had been found without 
giving the owner an opportunity to be beard is bad. 15 C. \V. .V. 2i?6»12 Cr. L. 

J. i03, 1925 C. 1C21 ‘>91 I. C. 703. 

2. A person is not liable because his servant uses liis private carriage for his stock of 
opmm. The carriage is not liable to confiscation. 15 C. W. N. 296= 

9 1. C. 587. 

3. An order of confiscation of conveyance under S. 11 should not be passed without 
giving an opportunity to the owner to prove that he did not know and had rm i 
reason to believe that opium was transported in the conveyance. 1921 P. 232— 

69 (. C, 635. 


A Magistrate who has power to order confiscation has also the power to give the 
owner an option to pa}’ in lieu of confiscation such a fine as the officer thinks fit 
even exceeding his juri.sdiction under Cr. P. C. 1921 P. 232—69 I. C. 635. 

S. 13. 

Reward out of fine levied under S. 13, Opium Act, »s ultra vires, 13 P. R. 1894 Cr. 

S. 14. 

The provisions of S. 103, Cr. P. C, are applicable to searches made under S. 14 
but not searches in an open place under S. 15. 1927 R. 170 100 I. C. 980, 1930 

R. 49=7 R. 771 = 121 I. C. 715. 

S. 15. 

Opium which has been carried from place to place is in "transit" even when the boat is 
temporarily anchored or fastened. lO Cr. L. J. 85. 

S. 19. 

1. An officer entering a boat temporarily anchored between sunset and sunn^e for 
search must have a warrant from another officer, authorised under b. 19. Jt an omcer 
bas lawfully entered a boat, sees opium in it, he may seize it if he has re.ison 

believe that it is liable to confiscation. 10 Cr. L. ]. 85. 

2. The o««s of proving knowledge is upon prosecution and relying solely upon the hare 
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{.xct th.it tlic opiunt was found in the accused’s cabin without proof of any additional 
f.icts to establish any connection between him and the opium is not sufficient to 
discharge that o» ns. 1930 C. 668= 129 I. C. 18+'=32 Cr. L. J. 245. 

OPTION OF PUBLRTY. See Bigami— 18. 

ORDER OF PRODUCTION OF WITNESSES. See Witness— 77. Examination of 

witness— 18. 

ORDERING PROSECUTION. See Directing prosecution. 

ORDINA.NCE — REPEAL OF. Sec Interpretation of statue. 

ORNAMENTS. 

1. Containing alloy — . Sec Cbe.iting— 31. 

2. Identification of — . See Identific.ation of things — 6, 

3. Meeting of — . Sec Assisting in concealment of stolen property — 6. 

OSTENSIBLE MEANS OF SUBSISTENCE. See S 109, Cr. P. C. 

OVERHEARING CONFESSION. See Confession to Police Officer. 

OWNER. See Joint Owner. 

1. Theft by — of his own property. See Theft — 9. 

2. Trespass by—. See Criminal Trespass — 9. 

P. 

PADDING EVIDENCE. See Duty of Prosecution— 4. 

PAINTING. See Obscene books and painting 

PANCHAYAT. 

1. Confession to—. See Confession by inducement— lO-B. 

2. Ex-communication from — . See Defamation — 16 — 20. 

3. Opinion of—. S«c Opinion — 19. 

PARDA NASHIN LADY Sec Commission — 1, Exemption from appearance, 

complainant— 7 

PARDON. Ss. 337 to 339-.\.. Cr. P. C. 

1. As bar to trial of approver. S 339-A, Cr. P. C. 

1 . H the pardon IS forfeited and approver is put upon bis trial, it should be made clear 
to him that he can plead the pardon as bar to his trial. 5 L. 379, 30 Cr. L. J. 559, 

2. It IS the duty of Sessions Judge to ask the approver whether he relies on the pardon 
granted to him. It is not sufficieut, that Committing Magistrate has found that 
pardon has been forfeited. 16 Cr. L. J. 234, 39 A. 305, 1929 O. 256. 

3. Approver IS entitled to plead pardon as bar to his trial. 30 B. 611, 37 A. 331 1 L 
218, 68 I. C. 835, 1933 L. 910 

4 Approver may ple.id pardon as bat* to trial [before the Committing Magistrate or 
Sessions Judge. 42 C. 856, 37 A. 331. 

2. The onus IS on the prosecution to prove that aporover has 'forfeited pardon 42 C 
856, 42 C. 756, 25 B 675, 30 B. 611, 32 M. 173. 39 A. 305, 1935 L. 799. 

6. If the approver rejects the pardon after some time and wants to be tried, the so* 
called pardon is no bar to his trial along with others. 45 M. L. J. 613. 

2 Effect of -Effect on other cases. 

1. If pardon is given to one accused, the co-accused must be committed. 116 I. C 193 

= 1929 0.190,86 1 C. 477, 1935 B. 70, 1932 A. 581, 1925 R 207, 1925 0.472, 
1925 N. 119, 192: L. 378, 1933 Pesh. 3. But if the pardon is given by Local 
Government, he should not be committed. 16 L. 594. 

2. Where an approver in a dacoity case was given pardon and after his release he was 
prosecuted under the Arms Act. Held, that his prosecution is improper as the 
possession of arms cannot be separated from his guilt as dacoit and he fulfilled the 
conditions of his pardon. 1921 A, 234=22 Cr. L. J. 699, 11 A. 79. 
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3. 

4. 


6 . 


If tlic ofTcfJCc :»n.| thfwe furthrr di*rIr>-,-t! In ih». 

linkr<l tn-rilirr, !j?' c.uujoI It pro^'^uied frtf !|jo<r olf»-ncc‘;. 


<'»j’prover are obviou^h* 
P. 279. 


When putton i^U-m m .t« arctic^^cl. th- Masi-itrat'- with p imrJcr S. 30, Cr. P. 

S’’ <"5t^inut th- aecu«;;fl t'5 S'‘’:^ion«’ I'osi 
N. I r*, 62 I. C» 5/3 •■ Jj Cr. L. J. IJ4L 


hven if tlic p,tr«lon inralnl, it umild rmi pfcvrtU npprnrrr h'’inir eximined in the 
. ^ uilne<«, if hr i« nit committr.l fnr trill alonv' ^^ith the accused. 

1026 A. 59Q«07 I. C. 367^- 27 Cr. L. J. n05. 


A pinion Imilrrecl lo n t>ctvnn »n tr<p»ci of one olTmce. U tin Uxir to his trial and 
conviction (or an entirety difTrrfnt o;T«-nrr. 1024 A. 2A')«4rj A. 236. 

S. 33/ (2*A.l docs not mein that approver nm<t 1y committed for iri.nJ to the Court 
of Seaton. 1932 A. 581 139 I. C. 4418. 


When a pardon ih accepted accused I'er’^nn cc.is^-s it» he mjcIj am! is to be treated as 
a witness thereafter. U n not necessary that prosecution should ly withdrawn in 
such mtses. K> 1.. 5^4. 


9 Where a pardon is {riven m rcs;y:i of an oifcnce tiof af'cctj/led in the section and he 
ts cvammrd as witness, such evidence IS itiadniissihl'-. because he continued to be 
.accused and no oath could !« adnimisterc/l to him. 2 A. 269, nor could he be pro- 
fccuted for perjury, in fl. |oo, 

10. Where accused expresses complete ignorance and slates that he Is indifierent 
whether pardon is granted or not. he cannot Iw said to liave acerfiied pardon. 
1924 A. 564. 

2-A. Examination of Approver S. 337 (2). Cr. P. C. 

1. Prosecution is Ivnmd to examine .approver as witness even where he shows an inten* 
lion of tctractins his former statement. 1931 1.. 102»32 Cr. I«. J. 1126. 

2. His non«examinalian vitiates trial. II L. 230» 1930 I.. 95. 

3. If pardon is already forfeited, he need not W examined for the purpose of Introducing 
his former retracted confession .as evidence. 61 C. 399*1934 C. 636. Such a state- 
ment IS inadmissible under S. 288. 1891 A. W. N. 134. 

3. Forfeiture of — , S. 339, Cr. P. C. See Certificate — 5. 

1. When a p.anlon tendered and the approver introduced material discrepancies in 
his evidence with the intention of henciUinK the accused, the pardon is forfeited. 91 
1. C. 253*27 Cr. L. J 77. 

2. The approver will be said to h.ave broken the conditions of the p.rrdon, if he -walfuny 
conceals anything essenti.al or gives f.ilse tvidcnce. 30 H. 611, 32 M. 173. 24 
P, R. 1918, 42 C. S56, 27 Cr. L. J. 77,4930 M. W. N. 773. 3+ P. K. 1902, 
42 C 756. 

3. If the approver m.akes a statement entirely inconsistent with one, upon the strength 
of which he was granted pardon, be has forfeited it. 9 I,. 60S, II N. L. K. 59. 

4. If an approver made damaging admissions tn cross examination but did not actually 
resile from his previous statement and m re-ex.xnunation once won returns 
towards his previous statement, his pardon should not be forfeited. 95 I. C. _oo~" 

27 Cr. L. J. 768. 

5. Prosecution must establish bre.ich of conditions of pardon by wilful concealment of 
material facts or false evidence. 24—34 P. R. 1902 Cr. 

6. Statement as an approver is admissible against himself after forfeiture of pardon. 

41 P, R. 1905 Cr. 

7. If the b atement of approver is substantially true, the acquittal of accused should not 
be made the basis of forfeiture of pardon. 59 P. R. 1905 Cr. 

8. If after accepting the tender of pardon, the approver refuses to n^keany statement, 
saying that he knows nothing, his pardon will be revoked. 29 A. 24. 

9. If an approver gives false evidence under S. 512, Cr. P. C., nhen the principal 
offender has absconded, he may be proceeded against. 46 B. 120. 
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10. If the approver absconds before the conclusion of cross-examination, his pardon is 

not forfeited. 17 Cr. L. J. 391. 

11. Strictest faith should be kept with the approver and his mere failure to secure the 
conviction of his accomplice does not justify withdrawal of pardon. 15 P. R. 1895 
Cr., 59 P. R. 1905, 3 Bom. L. R. 489. 

12. Any trifling discrepancies elicited in cross-examination do not justify forfeiture. 34 
P. R. 1902 Cr., 30 B. 6ll, 27 Cr. L. J. 768=95 I. C. 288. 

13. Approver will forfeit his pardon if he screens one of the olTenders, although he 
secures the conviction of the other offenders. 24 P. R. 1918 Cr. 

14. Small inconsistency from the previous statement is no ground for forfeiting pardon. 

12 C. L. R. 224, 1935 L. 799=37 Cr. L. J. 79. 

15. No formal declaration that pardon has been forfeited is necessary. 42 C. 856, 42 
C. 756, 39 A. 305, 32 M. 173, 24 P. R. 1918 Cr., 30 B. 511. 

16. Where the approver resiled from his statement before the Sessions Judge, who 
ordered his commitment. Held, that the order is not illegal. 1 L. 218, 31 P. 
R. 1904 Cr. 

17. The question as to whether the approver has forfeited pardon should be left to jury. 
If the Judge decides the question himself and convicts the accused, the conviction is 
illegal. 33 M. 514. 

18. It is the duty of the trying Court to decide flrst of all, whether the approver has 
forfeited his pardon, before the original offence can be tried. 30 B. 611, 32 M. 173, 
42 C. 856, 34 P. R. 1902 Cr. 

19. Accused cannot be properly tried and convicted of murder until the Court trying him 
has recorded a finding that he had forfeited the pardon owing to his non-compliance 
with its conditions. 5 L. 379, 1929 O. 256=116 I. C 64. 

20. Mere fact that there are two contradictory statements, prosecution for perjury is not 

warranted in everj' case. 1934 43*56 A. 288. 

21. If the confession and incriminating statements are not true, prosecution for perjury 
IS undesirable. 56 A. 238=1934 A. 43. 

22. If the confession and mcriminating statements are true but the accused resiles from 
It and his subsequent statement is false, prosecution for perjury should be ordered. 
56 A. 288. 

23. Prosecution is not bound to examine approver who has forfeited pardon. 1934 C. 
636 = 61 C. 399. 

4. Illegal—. 

1. It is illegal for a Magistrate to convert an accused into a witness except when a 
pardon is lawfully granted to him. 1 B. 610. 

2. Where a Magistr.ate tenders pardon to one of the accused persons in a case not 
exclusively triable by the Court of Sessions and examines him as a witness, the 
statement so made is inadmissible in evidence, even as confession of co-accused. 
25 M. 61. 

3. Even if the pardon is invalid, it would no* prevent the approver being examined as 

a witness in the Sessions Court. 1926 590 = 97 I. C 367. 

5. Implied — . 

A person appeared as prosecution witness in one case On enquiry into the case, le 
was impleaded as accused in another case. Held, that there was no implivi pardon 
when he gave his evidence. 1935 P. 91 = 154 1. C. 357 = 36 Cr. L. J. 5CO, 35 1. C. 
983 = 17 Cr. L. J. 42S Dist. 45 C 720 Ref. 

6. Non-acceplance of — . 

1. Where the accused expressed complete ignorance and staled that he was ir.di*'erert 
whether a pardon was granted or not. Held, that he did cot accept the tender cf 
pardon. 1924 A. 564 = 84 I. C. 560= 26 Cr. L. J. 336. 

2. Where the accused rejects the pardon and refuses to give evidecce as an aprrcTer 
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before he is put into the witness box, bis action does not amount to forfeiture of 
pardon. He can be jointly tried with other accused. 1924 M. 391=76 I.C.642. 

3. If the pardon thouBh accepted for a time was rejected by the accused himself and 
not forfeited, the so-called pardon was no bar to the trial of the accused alone with 
others. 45 M. L. J. 613. 

7. Power of Local Government to tender — . 

1. The Local Government has no power to offer conditional pardon to an accused for 
the purpose of giving evidence against other accused. 33 C. 1353, 4 Cr. L. J. 44. 

2. Local Government can refrain from prosecution independently of this section. 45 
A. 226, 21 A. L. J. 42. 

3. Outside S. 337, Cr. P. C., the Legislature has not provided any method by which a 
Local Government can provide an accomplice with a judicial order which he can 
plead as bar to his prosecution. 45 A. 226. 

8. Procedure. 


1. Failure to comply with provision of S. 337 (2), is an illegality vitiating trial. 1930 
L. 95=11 L. 230 = 120 I. C. 489=31 Cr. L.J. 111. 

2. There is no authority for preliminary examination on oath after the extension of 
pardon to the approver. 3 R. 224. 

3. When a Magistrate is asked to tender a pardon, and he does so, there is an inquiry 
within the meaning of S. 377. 3 L. 431. 


4. A previous statement made by accused, who wassubsequently pardoned is admissible 
in evidence against him. 46 A. 236, U A. 79 Dist. 

5. Although accused was tendered pardon, he was treated as accused in the Sessions 
trial and his plea was taken. He pleaded guilty. When the fact of pardon was 
brought to the notice of the Sessions Judge, he was removed from the Dock and a’as 
examined as witness Held, that his evidence was admissible. 54 C. 539. 

6. Approver should not be tried jointly with the other accused. 3935 0. 226“35 
Cr. L. J. 889. 

7. Joint committal of approver along with other accused i.s illegal. 3931 0. 113 = 
32 Cr. L. J. 91. 


9. Recording Reason for tendering — . • 

1. Omission to record reasons for tendering pardon is neither illegal nor irregular. 1924 
’ L. 90 = 76 I. C. 398 = 25 Cr. L. J. 174, 13 Cr. L.J. 588. 

2. Omission to record reason is a defect curable under S. 537. In order to vitiate trial, 

it must be shown that the omission has occasioned a failure of justice. 1929 A. 
321 = 120 I. C. 126=30 Cr. L J. 1157, 8 Cr. L. J. 4t5, 113 P. R. 1866. 

When the facts which led up to the tender of pardon appear on the record, the 
Omission to state the reasons is not an illegality which vitiates proceedings. 36 C. 
629. 5 L. L. J. 408, 5 Cr. L. J..I42 (144). 

Omission to record reasons is no ground for excluding the evidence of an approver. 
5 C, L.J. 224. 

1 0. Time for*—. 

Pardon may be"tendered’even after the charge is framed. 60 I. C. 607-22 Cr. L. 
J. 225. See 1884 A. W. N. 147. 

Tender of pardon can be made only during an enquiry’ into an offence under the 
Code. 46 B. 61, or during investigation. 1932 S. 40 = 33 Cr. L. J. 906. 

S. 337 does not require that a trial or an enquiry sliould be in proeKJ® 
pardon is tendered. When the case is postponed under S. 526 (Sl tbe MW trate 
dots not become functus officio in the matter of tendering pardon. 49 A. 

When a pardon has been tendered not doring an inquiry under the Cr. P. “"j* 
approver makes a statement under such pardon, he cannot be ffosec 
perjury on the basis of that statement. 46 B. 6l. 


3. 


4. 


1 . 


3. 
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5 A pardon can be tendered to an accused, when the principal offender is absconding. 
His statement will be taken under S. 512, Cr. P. C. 46 B. 120. 

11. To whom pardon can be tendered. See Spy — accomplice. 

1. A pardon can be tendered to any person who is supposed to be directly or indirectly 
concerned in the offence. It can be tendered to a person who pleaded guilty but 
was not convicted. 7 A. 160, (1895), Rat. 750. 

2. Pardon cannot be tendered to a person whose complicity in the crime is not ad- 
mitted by himself. 24 Cr. L. J. 799. 

3. It is not necessary that a person to whom pardon is tendered should himself be 
charged with an offence exclusively triable by the Court of Sessions. It is not 
necessary that he should be accused in the case. 24 Cr. L. J. 566=6 N. L. R. 144. 

4. Where a Magistrate tenders a pardon to one of accused in a case not exclusively 
triable by Court of Sessions and examines him as a witness, the statement is inad- 
missible even as confession of co-accused. 2 A. 60, 10 B. 190, See 25 M. 61. 

5 The real culprit should not be left out in the hope of obtaining evidence against the 
other accused. 1921 P. 499=2 P. L. T. 125. 

6 It is not necessary Ih.at he should know what crime is being committed in all its 
details. 1920 C. 980 = 21 Cr. L. J. 802. 

7 If he is in a position to give true account of what has happened he should be given 
pardon. 1923 N. 248, 1033 R. 199. 1924 O. 18S. 

12. Trial of accused after forfeiture of Pardon. Sec Certificate. 

If the pardon, is withdrawn the accused should not be tried jointly with others. 1935 

0 . 226*148 I. C, 1192=35 Cr. L. J. 889. 1931 O. 113=32 Cr. L. J. 91 Rel. on. 
1935 B. 70=154 I. C. 327. 

13. When iustified, 

1. No pardon is permissible under the law to be given in respect of an offence v,hich is 
not triable exclusively by a Sessions Court. 1921 P. 499 = 2 P. L. T. 125. 

2. If along with an offence exclusively triable by the Sessions Court some other offences 
are charged which are not sotnable, the p.ardon is not in\*alidated. The approver 
is an approver as regards all the accused. 1925 N. 409=87 I. C. 965. 

3. When an accused while m jail made a statement to the Sub-Divisional Officer that 
he was influenced and assaulted by Police to make his confession, pardon should not 
be given to him under S. 337, Cr. P. C. 1921 P. 499 = 2 P. L T. 125. 

4. The pardon can be given even when the principal offender is absconding. 46 B. 120. 

5. The real culprit should not be left out in the hope of obtaining CMdence against the 
other accused. 1921 P.499 

6. Pardon can be given when there is a bona fide inquiry into what is believed to be 
an offence exclusively triable by the Court of Sessions, although it subsequently 
turns out to be a minor ofence. 63 I. C. 612=27 Cr L. J 676. 

14. Withdrawal of — . 

1. Under the Code no formal withdrawal of a pardon and no formal declaration that 
the pardon has been forfeited are necessary. 42 C. 856, 42 C. 756, 30 B. 611, 39 
A. 305, 32 M. 173, 24 P. R. 1918 Cr 

2. The substitution of the word *' forfeited ” for “ withdrawn ” indicates that a pardon 
cannot be withdrawn but can only be forfeited on the ground of the breach of con- 
dition. 25 B. 675. 

3. It is necessarj’ that pardon granted b> the District Magistrate must be withdrawn 
by the Magistrate before the approver could be committed to Sessions. The Sessions 
Court can order commitment, if the approver resiles from his previous statement. 

13 P. R. 1904 Cr., 1 L. 218. , 

4 When after the lender of pardon the accused retracts his confession, the confession 
is unreliable. 1935 O. 226=148 \. C. 1192=35 Ct. L. J. 889. 
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15. Who can lender—. 337—529, Cr, I\ C. 

1. After the commitment of ca^e to the Sessions either the Court of Sessions can itself 
temieJ C UsT 1 o”c*\V*'nT 47'**'"‘^ Mntristrato or District Sfagistmte to 

2 Sessions JudfTc cannot direct DoHce to tender pardon. 6 W. R. (Cr.) 5. 

3. Wltrre the onence Is under investipation. the Masistraie, other than District Maei*- 
(mte, tendcrinj: pardon must have furis<liclion over the olTcncc. 20 A. *10. 
d. Local Government has no power to offer n conditional pardon to an accused for the 
purpose of Kiving evidence against other Accused. 10 C. \V. K. 847, 33 C. 1353. 
Though it ran refrain from prosecuting any person. 1925 N. 313. 

5. A MaRlstrale of one Dtslricl c.annot tender pardon ton person implicated in an 
offence committed in another District and inQuired Into in the latter District. The 
pardon is illccal and cannot he validated under S. 529, Cr. P. C. 20 A. 40. 

6. A District MaRistrate is rtot precluded from tr^-inj: the case of an approver to whom 
pardon was tendered with his sanction. It is only the Magistrate tendering pardon 
wlio is delvarred under S. 337 (4), Cr. P. C. 30 P, R. 1919 Cr. 

7. A Special Magistrate can tender pardon. 1935 C. 281. 

8. Additional District Magistrate cannot tender pardon in a pending case. 16 L. 594. 

9. Mere vvitten sanction of District Magistrate is not sufficient to Invalidate a pardon. 
8Cr. L. J.445. 

10. A Magistrate having no jurisdiction over the offence cannot tender p.ardon. 20 A. 40. 

11. Local Goverttment cannot tender pardon. 33 C. 1353,4 Cr. L. J. 44. 

PARTISANS AS WITNESSES. See Wilnesit-SI. 

PARTNER. 

1 . Breach of trust by—. See Breach of trust— 19. 

2. Concealing property by—, !^ce Concealing property— 2. 

3. Falsification of account by — . See Falsification of account— 3. 

PARTY FIGHT. See Grievous hurt— 12. 

PARTY WALL. 

Accused g.ave notice to the complainant who was his neighbour prohibiting him from rais* 
ing wail. He raised the height and accused pulled it down in his absence. He w.as 
held not guilty. 26 Bom. L. R.973*=1924 B. 4S6*®84 I. C. 254. 

PAST GOOD CHARACTER. Sec Good character. 

Past good character dees not lead to the presumption of innocence. 1928 L. 647=110 
I. C. 676. 

PATWARl (VILLAGE ACCOUNTANT). 

1 . If Public Servant. 

A Patwari is a public servant. 68 I. C.-157. 

2. Inspection of record. 

Where a P.atwari refused to allow a Qammgo to go through his books and to check 
them, it was held that it w.as an act of insubordination and not a criminal act. 

26 Cr. L. J. 597. 

3. Making incorrect record by — . 

1. A Patwari making an incorrect copy of an entry in his Roznamcha for a pla/sitfTiD 
a suit is guilty under S. 167, I. P. C. 32 P. R. J872 Cr. 

2. A Patwarj, in order to save the trouble^ of taking down the evidence, was directed 
by a Revenue Court to prepare a written statement according to his papers an me 
it and where be made such a statement on oath, he was held not gu’lty under 
S. 218 but under S. 193, I. P. C. 1929 A. 374=30 Cr. L. j. 874. 
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4 Talcing brib«. 

A Taiwan laVinp crain a^ con<IJeiation (or s^honini; favour to the pirer, is puilty uncier 

S. U)!. 2 N. \V. r. II. C. H. 148. 

PERJURY. See I'aUe cTidcnre. 

PERSON. S. n.I. P. C. 

Pfr^on includf^ fic^vernnirnt a«. rcpre^enLilire of people. I It. 610. 

PERSONATION. 

1. At a Judge. S. 170, I P. C. See Public Servant*“37. 

2. At an election. <ee P'lcction — 3. 

3. At an examination. Sec Porgerv— 21. 

4. Before a Public Sen’anl. See Cbe.ating by personation — 

5. Cheating by—. S 419, I. P. C See Che-atinp by personation 

6. False — . See Palse information. False Person.ation in Court. 

PERSONS IN AUTHORITY. See Confession by inducement — 10. 

PERSONAL KNOWLEDGE OF JUDGE— IMPORTING OF-. See JudicLil notice-15. 
PHOSPHORUS-POISONING BY- See Poison — 14. 

PHOTOGRAPH- See Identification — 13 

. 1. Where the head IS cut o(T and the rest IS swollen, identification by looking at the 

photograph ts not reliable 9 Mvs L. J. 1*2. 

2, .\ photograph cannot be rehed upon .as proof in itself of the dimensions of the 
depicted object and of the relative proportions of such object except by evidence of 
personal knowledge. 1931 P. C. 189=131 1. C. 771. 

PICKETING. See Crminal intimidation— I. Extortion— 6. 

1. Peaceful picketing IS no ofTence but if it is accompanied by rioJence, it becomes 
criminal. 1931 P. 5:= 130 1. C 269=32 Cr. L. J. 478. 

2. Where the applicant with a view to prevent sale of foreign cloth, asked a dealer in 
foreign cloth to execute an agreement to the eflect that he would not import any 
more foreign cloth for one ye.ar and pay a fine of Rs. 10 in default and the applicant 
thre.atened to picket the shop, the accused is guiltv under S. 506, I. P. C. 53 

A. 407. 

5. A batch of national volunteers picketted theb-azaar to slop sale of liquor. Held, that 
in a small village floadtne of volunteers would amount to criminal intimidation. 
1924 A. 233. 

4. When a Magistrate in his executive capacity bad been taking steps to put down 
picketing of certain shops, he should not try cases arising out of picketing. 1931 
L. 30=32 Cr. L. J. 491 = 130 1. C. 330(1). 

5. An accused, a respectable woman of 60 was sentenced to four months' rigorous 
imprisonment and a fine of Rs. 100 and in default one month’s rigorous imprison- 
ment for picketing a liquor shop. Held, that the sentence was vindictive. 55 

B. 220. 

6. Accused was arrested for raising objectionabla shouts in a crowd collected in connec- 
tion with picketing cf shops. 'I here was no evidence of likelihood of the breach of 
peace. Meld, that mere mental excitement was not sufficient under S. 107, Cr. P. 

C. 1931 L 184=131 I. C. 205, 21 P. R 1888 Cr. 

7. Realizing fine bv means of or under threat of picketing is extortion. 45 A. 137, 
1924 N. 19. 

£, Accused was found guilty of picketing. Two separate sentences under Criminal 
Law Amendment Act and Ordinance are illegal. 1933 M. 337 = 34 Cr. L. J. 277. 
PIECE-MEAL EVIDENCE. See Evidence— 33. 

PLAYING CARDS. See Public Gambling Act, Diwah gambling. 

Playing cards is not an offence under S. 34, Police Act. An assault by persons playing 
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PLEA OF GUILTY, See Admit*:ion. Cnnfr^Mnn. 

1. Appeal from conviction on— . S. ^I2. Cr. P. C. S« Appcnl— 10 . 

2. Effect of— on the trial. 


1 . 


No sooner an accused plead* Rudty, he ceane, to Iw n-cosed who h :o t« trld. Th« 
there .* no .**ue Iwtwecn fum and the Crown, The rrartice of not accepting plea 
ofcudty.norcferto ava.itfte conlesMon tmdet S. 30. Kridence Acutxcn'Jxco- 
1?A I * V 1^9 ” 3 * n(»t(sc^of the proreia o( Court. 53 C, 12H, JO 5i0, 


If n person pJMdSfe'tditj*, the Jodtre may either convict him and may called a* 
w.iness or pul lum on hi* irial. do I. C. 742. 58 C, 12U, 1935 C. 580, 

if the Court accept* tJir plea of (tttiUy and convict* the accused, his trial is at an 
end .and he mnj he c.alfed ns n*»ine** apajnet or for an 5 ' person who has been accused 
alonR wuh him. 23 M. ISl. 


4, Wherein a joinl trial of several accusc<l, one of them plead* guilty, his statement 
canint l>e taken agamst tl.e co accused, a* he cense* to he jo.nlly tried, be«cse his 
tnaUnilsw.th h.s plea. 22 M. 491. 4 C. 483, 22 A. 445, 7 A. 160. 7 M. 102, 15 
11. fi6, 15 P. K 1911 Cf., 38 M. 302. 

5. Accused cannot lie convicted of conspiracy on his plea of guilty if others are ac- 
quitted. (1902) 2 K. n 339. 

3. In murder case — . .fee Murder— 67. 

4. In Eesstons case— S. 271. Cr. P, C. 

A. By Pleader. 

I, The accused must plead guiltv or not guiUv by his own month and not through hi* 
counsel. 15 W. K. 42, 6 Ilom. I,. R. 861. 


2. Admission by a Pleader, especially bv .a Pleader engvaged by the Court for the ac- 
cused and not by the accused himself, « not hindmg on him, 2 Pom. L. R. 751. 

B. Conviction on-~ 


1 . 


2 . 


4. 

5. 


• 7 , 


9 . 


After an accused ha* claimed to be tried, any confessional statement made by him 
should be laid before the Jurj’. Such an admission should not be taken as a plea 
of guilty upon which a judge may record a linding, without taking the verdict of 
jury. 7 Bom. L. R. 731. 

It is left entirely to the discretion of the Judge jn each case whether in spite of 
the plea it is or it is not desirable to enter upon the evidence. 115 I. C. 582=1928 
C. 775 = 30 Cr. L. J. 508, 

Under S. 271 (2) all that is incumbent on the Judge is to record the plea. It is not 
obligatory on him to convict him thereon. 93 L C. 241. 

Sentence passed on plea of guilty is not illegal. 73 1. C. 266. 

The word 'thereon' show, that the conviction most be upon the plea recorded tefore 
the Sessions Judge and not on a confe-ssion made before the Commiting Magis- 
trate. 2b5. W. P. H. C. R.479. 


Some corroborative evidence is necessary to warrant a Court of Sessions in acting 
upon the confession made before the Committing Magistrate, which is retracted a 
the trial. 23 B. 316, 1898 A. W. N. 2Z 


If the Judge does not think fit to convict accused on his plea of guilty, he should 
proceed to try him as if the plea has been one of not guilty and take all evidence. 
23 M. 151, 23 W. R. 55. w 

After a plea of guilty, a trial may be continued when it is thought necessary 
ascertain the part taken by the accused in order to hje 

is unfair to defer the conviction of the accused solely for the purpose of 0 g 
confession against bjs co-accused, 30 A 540, 23 A. 53. ,y 

UnJerSS, 271 it is open to the Court to accept or reject a plea of gmlty- ^ 


N. 552. 





^lea of GinUy — (contd.) 

10. If the prisoner pleads guilty to the oOence of murder, he cannot be convicted /or 
culpable homicide only. 3 S. L. R. 58, 2 Weir 335. 

11 ’ Independent evidence should be taken by Court notwithstanding accused’s plea of 
guilty. 83 I. C. 881 * 26 Cr. L. J. 177. 

12. In a case where the natural consequence would bea sentence of death, the trial should 
not end with the plea of guilty and evidence should be taken as if there had been a 
plea of not guilty.’ 1928 0, 775=115 1.0. 582. 19 A. 119, 8 Bom. L. R. 240, 
19 Bom.L. R. 356. 

13. In case of qualified ple.i of guilty, evidence should be taken. 19 A. 119. 

C. Duty of Judge. 

If accused offers a plea of guilt j, the Judge should make him understand the respon- 
sibility he assumes and proceed to record the plea. 40 I. C. 742= 18 Or. L. J. 742. 

D. Record of. ‘ 

1. If the accused pleads guilty the plea should be recorded, where no such plea appears 
on the record, the conviction must be set aside. 7 0. 96, 5 A. L. J. 157. 

2. It IS incumbent on the Magistrate to record the plea of guilty. 93 I. C. 241. 

3. If the statement of the accused is in a foreign language, it is not necessary that the 
plea must be recorded in the words of that language. It should be recorded in the 
language in which it is conveyed to the Court by the interpreter. 5 C. 826. 

E. Refusal to plead — . 

1, The accused can plead ‘guilty’ under S. 271 or he can claim to be tried under S. 
272 or he can refuse to plead which is taken to be the same as claiming to be 
tried. 41 C. 1072. 

2. If the accused pleads guilty the Magistrate should consider whether the accused 
understands the charge. 1935 R. 49= 12 R. 616= 36 Cr. L. J. 336= 153 I. C. 390. 

F. What is sufficient or not—. 

1. The accused must distinctly and unequivocally admit the guilt, otherwise it is not 
sufficient. Where the accused made a long rambling statement more or Jess ad- 
mitting the guilt, It would be better if the Judge records n formal ple.i of "nor 
guilty’^and proceeds to try him. 5 A. L. J. 157. 

2. Where the accuse.1 admitted the guilt but said that he had committed the offence 
under the influence of certain persons mentioned, it was held that it was not a plea 
of guilty. 1886 A. W. N. 66. 

3. Where the prisoner admitted that he killed his wife but he was not in hts right mind 
at that time, it was not a plea of guilty. 5 N. W. P. H. C. H. 110. 

4. Where the prisoner said that he beat his wife but he did not s.a> whether he had an) 
intention of causing such bodilv injury as was hkelv to cause de.ith, it was held, that 
It w.as not a plea of guilty. 8 Bom. L. R. 240, 2 Weir 336. 

5. An accused person does not plead to a section of criminal statute, but to the facts 
alleged to disclose an oilence under that section. 7 L. 359. 

6. If no offence is proved, .accused cannot be convicted on plea of guilty. 55 A. 857. 

5. In summons case. S. 243, I. P. C. 

]. Where an accused pleads guilty and shows no sufficient cause why he should not be 
convicted, he can be convicted. 27 !. C. 910, 29 Cr. L. J. 893 = 111 I. C. 573, 46 
A. 41, 50 A. 559, 192S O. 402, 60 C. 351. 

2. Independent evidence should be taken notwithstanding accused’s plea of guilty. 63 
I. C. 8S1, 1931 B. 195. 

3. The admission of the accustd should be recorded as nearly as possible in the words 
used b> the accused, because the ngbt of appeal depends upon whether he pleaded 
guilty or cot. 1SS9 A. W. N. 81, 5 Bom. L. R. 999. 

4. The admission of the accused should be recorded at once, and cot afterwards from 
the rough notes nor frcm the Magistrate’s memcry. 15 M. S3. 
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s! m I,"p“c "u ‘i'; 

PLEA OF GUILTV. See Admission, Confession. 

1. Appeal from conviction on—. S. 412, Cr. P. C. See Appeal— 10. 

2. Effect of— on the trial. 


under 


1. No sooner an accused pleads guilty, he ceases to be accused who is to be tried. Then 
there IS no issue between him and the Crown. The practice of not accepting plea 
of gmity m order to avail the conlession under S. 30, Evidence Act, against co- 
accused vs illeBal and is an abuse of the process of Court. 58 C. 1214 30 A 540 
12 A. L. J. 1239, 13 C. W. N. 552. ’ ’ 


2. If a person pleads guilty, the Judge may either convict him and may be called as 
witness or put him on his trial. 40 1. C. 742, 58 C. 1214, 1935 C. 580. 

S. If the Court accepts the plea of guilty and convicts the accused, his trial is at an 
end and he may’ be called as witness against or for any person who has been accused 
along with him. 23 M. Ijl. 


4. Where in a joint trial of several accused, one of them pleads guilty, his statement 
cannot be taken against the co-accused, as he ceases to be jointly tried, because his 
trial ends with bis plea. 22 M. 491, 4 C. 483, 22 A. 445, 7 A. 160, 7 M. 102, 15 
B. 66, IS P. K 1911 Cr., 38 M. 302. 

5. Accused cannot be convicted of conspiracy on his plea of guilty if others are ac- 
quitted. (1902) 2 K. B. 339. 

3. In murder case—. See Murder— 67. 

4. In Ecsslons case— S. 271, Cr. P. C. 


A. By Pleader. 

1. The accused must plead guilty or not guilty by his own mouth and not through his 
counsel. 15 W. R. 42, 6 Bom. L. R. 861. 


2. Admission by a Pleader, especially by a Pleader engaged by the Court for the ac- 
cused and not by the accused himself, is not binding on him. 2 Bom. L, R. 751. 

B. Conviction on — 


1 . 


3. 

4. 

5. 


7 


8 . 

9. 


After an accused has claimed to be tried, .my confessional statement made by him 
should be laid before the Jury. Such an admission should not be taken as a plea 
of guilty upon w’hich a Judge may record .a finding, without taking the verdict of 
Jury. 7 Bom. L. R. 731. 

It is left entirely to the discretion of the Judge in each case whether in spite of 
the plea it is or it is not desirable to enter upon the evidence. Il5 L C. 582^1928 
C. 775 = 30 Cr. L. J, 508. 

Under S. 271 (2) all that is incumbent on the Judge is to record the plea. It is not 
obligatory on him to convict him thereon. 93 I. C. 241. 

Sentence passed on plea of guilty is not illegal. 73 I. C, 266. 

The wort 'thereon’ shows that the conviction must be upon the plea recoriled before 
the Sessions Judge and not on a confession made before the Commiting magis- 
trate. 2 N W. P. H. C. R. 479. 


Some corroborative evidence is necessary to warrant _a Court of Sessions in acting 
upon the confession made before the Committing Magistrate, which is retracte a 
the trial. 23 B. 316, 1898 A. W. N. 22. 

If the Jud«e does not think fit to convict accused on bis picn of 
proceed to try him as if the plea has been one of not guilty and take all endenee. 
23M. ISl, 13W. U. 55. . , . „,„,o' 

After a pie.-! of guilty, a trial may be continued when it is thought neces i7 
ascertain the part taken by the accused in order to his 

is unfair to defer the conviction of the accused solely for the purpose o 
confession against his co-accused. 30 A 540, 23 A. 53. , i3 C W 

UnJerlS. 271 it is open to the Court to accept or rej’ect a plea of guilty- • • 


N. 552. 
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10. If the prisoner ple.ids guilty to the oflence of murder, he cannot be conricted for 
culpable homicide only. 3 S. L. R. 58, 2 Weir 333. 

11. ' Independent evidence should be taken by Court notwithstanding accused’s plea of 

guilty. b3 I. C. 881“26Cr. L., J. 1/7. 

12. In a case where the natural consequence would be a sentence of death, the trial should 
not end with the plea of guilty and evideoce should be taken as if there had been a 
plea of 'not guilty.’ 1928 C. 775= 115 I. C. 582, 19 A. 119, 8 Bom. L. R. 240, 
19 Bom. L. R. 356. 

13. In case of qualified ple.i of guilty, evidence should be taken. I9 A. 119. 

C. Duly of Judge. 

If accused ofTcrs a plea of guilt} , the Judge should make him understand the respon- 
sibility he assumes and proceed to record the plea. 40 I. C. 742= 18 Cr. L. J. 742. 

D. Record of. ‘ 

1. If the accused pleads guilty the plea should be recorded, where no such plea appears 
on the record, the conviction must be set aside. 7 C. 96, 5 A. L. J. 157. 

2. It is incumbent on the Magistrate to record the plea of guilty. 93 I. C. 241. 

3. If the statement of the accused is in a foreign language, it is not necessary that the 
plea must be recorded in the words of that language. It should be recorded in the 
language m which it is convejed to the Court by the interpreter. 5 C. 826. 

E. Refusal to plead—. 

1. The accused can plead 'guilty' under S. 271 or he can claim to be tried under S. 
272 or he can refuse to plead which is taken to be the same as claiming to be 
tried. 41 C. 1072. 

2 If the accused pleads guilty the Magistrate should consider whether the accused 

* understands the charge. 1935 R. 49= 12 R. 616=36 Cr. L. J. 336=153 I. C. 390. 

F. What is sufficient or not—. 

1. The accused must distinctly and unequivocally admit the guilt, otherwise it is not 
sufficient. Where the accused made a long rambling statement more or less ad- 
mitting the guilt, It would be better if the Judge records a formal plea of “not 
guilty’^ and proceeds to try him. 5 A. L. J. 157. 

2. Where the accuse.! admitted the guilt but said that he had committed the offence 
under the influence of certain persons mentioned, it was held that it was not a plea 
of guilty. 1886 A. W. N. 66. 

3. Where the prisoner admitted that he killed his wife but he was not in his right mind 
at that time, it was not a plea of guilty. 5 N. W. P. H. C. R. 110. 

4. Where the prisoner said that he beat his wife but he did not say whether he had any 
intention of causing such bodily injury as was likely to cause death, it was held, that 
it was not a plea of guilty. S Bom. L. R. 240, 2 Weir 336. 

5. An accused person does not plead to a section of criminal statute, but to the facts 
alleged to disclose an oflence under that section. 7 L. 359. 

6. If no offence is proved, accused cannot be convicted on plea of guilty. 55 A. 857. 

5. In summons case. S. 243, I. P. C. 

1. Where an accused pleads guilty and shows no sufficient cause why he should not be 
convicted, he can be convicted. 27 I. C. 910, 29 Cr. L. J. 893 = 111 I. C. 573, 46 
A. 41. 50 A. 559, 1928 O. 402, 60 C. 351. 

2 Independent evidence should be taken notwithstanding accused s plea of guilty, 83 
I. C. 881, 1931 B. 195. 

3, The admission of the accused should be recorded as nearly as possible in the words 
used by the accused, because the right of appeal depends upon whether he pleaded 
guilty or not. 1889 A. W. N. 81, 5 Bom. L. R. 999. 

4. The admission of the accused should be recoHed at once, and not afterwards from 
the rough notes nor from the Magistrate’s memory. 15 M. 83. 
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PLEA OF GUILTY. See At!nii<‘^>on, Confeenmn. 

1. Appeal from conviction on—. S. 412. Ct. P. C. Sf« AppeM— 10. 

2. Effect of— on the trial. 


1 . 


No sooner an nccuecd pleods cmliy. he ce.i«es to W n-cn^etl who is to be tried. Tk-o 
there js no issue iMrlnrcn him nml the Cro^n. The rniclJce of not ncceptine pIm 
of pmUy in order to avnilthe eonlesMOn tinder S. 30. Eridence AcUacnh^ieo- 
accused IS illeR.il nnd IS an nhune of ihr process of Court. 53 C. I2{4, 30 A. 5f0 
12 A. L. J. l23'\ J3 C. \V. N. 555. ’ * ' 


If a person pleads tjuilty, the Jtidjjc may either ronvict him and m.ay he cafled as 
s\itness or put him on his trial. 40 t. C. 742, 5S C. I2H. 1935 C. SSiO, 

U the Court accepts the plea of piiilty anef ronvicts the accused, his frii) /e.it an 
cod and he may l>e called as teitness against or for any person teho has Ix^n accused 
along svith him. 23 M. 151. 


4. Where in a ioint trial of several accused, one of them pleads guilty, his statement 
cannot l>e l.ikcn against the ro-areused. .as he ce-ases to be jointly tried, bec.ausc his 
trial ends aath h?s plea. 22 M. 491, 4 C. 4S3, 22.A. 445. 7 A. 160. 7 M. 102. 15 
E. 66, 15 r. K 1911 Cr. 38 M 30i 

5. Accvjsed cannot iw conricted of conspiracy on his plea of guiity if others are ac* 
quitted. (1902) 2 K. a 339. 

3. In murder case— Sec 3riirdcr— 67, 

4. In Eessions case— ‘S. 271. Cr. P. C. 


A. By Pleader. 

1. The accused must plead gudtv or not guilty by his oxen month and not through his 
counsel. 15 VV. R. 42, 6 Fotn. L, R. 661. 


2. Admission by a Pleader, especially by a Pleader engaged by the Court for the ac- 
cused and not by the accused himself, is not binding on him. 2 Bom. L. R. 751. 

Conviction on— 

1. After an accused has claimed to be tried, any confessional statement made by him 
should be laid before the Jury. Such an admission should not be taken ns a plea 
of guilty upon which a judec may record a finding, without taking the rerdict of 
Jury. 7 Bom. L. R. 73l. 

2. It IS left entirely to the discretion of the Judge in each case whether in spite of 
the plea it is or it is not desirable to enter upon the evidence. 115 I. C. 532- 1923 
C. 775 = 30 Cr. L. J. 508. 

3. Under S. 271 (2) all that is incumbent on the Judge is to record the plea. It is not 
obligatory on him to convict him thereon. 93 1. C. 241. 

4. Sentence passed on plea of guilty is not illegal. 73 L C. 266. 

5. The word ‘thereon* shows that the conviction must he upon the plea recorded before 
the Sessions Judge and not on a confession made before the Commiting Magis- 
trate. 2 N. W. P. H. C. R. 479. 

o. Some corroborative evidence is necessary to warrant a Court of Sessions in 

upon the confession made before the Committing Magistrate, which is retracted « 
the trial. 23 B. 316, 1898 A. \V. N. 22. 

If the Judge does not think fit to conirict necused on his plea of gnilly, he shooW 
proceed to try h™ as if the plea has been one of not guilty and take all eridenee. 
S3 M. 151, 13 W. R. 55. . ... ... to 

8. After a plea of guilty, a trial may be continued when it is thought nece. - / 

ascertain the part taken by the accused in order to assess the t - jjjs 

is unfair to defer the conviction of the accused solely for the purpose o 
confession against his co-accused. 30 A 540, 23 A. 53. 

9. UnJerlS. 271 it is open to the Court to accept or reject a p(ea of guiKy- * 

N. 552. 



Plea 0/ GuiUy-~{cQndd.) 

3. Plea of guilty with quali6cations does not amount to plea of guilty to the charge. 
1925 L. 153, 1935 C. 681. 1920 C. 522, 19 A. 1 19, 1928 L. 827, 15 Cr. L. J. 703. 
1930 B. 176, 13 B. 842. 

4. A plea of self defence is not inconsistent with a plea of not guilty. 1 C. W. N. 545. 

8. Withdrawal of — . 

A plea of guilty can be allowed to be withdrawn, if the accused was at the time of mak- 
ing it enfeebled by illness and was undefended. 222 P. L. R. 1915 = 44 P. \V. R. 
1914 Cr.=28 I. C. 145=16 Cr. L. J. 257. 

PLEDGEE. See Breach of trust — 21, Cheating — 7. 

PNEUMONIA — DEATH BY — . See Culpable homicide — 20. 

POINTING OUT. 

1. Arms—. See Arms Act. 

Accused pointed out a rifle and said that rifle had been buried in a certain place. He 
was not in custody. Held, it cannot be presumed that he concealed it hirrself. He 
was held not guilty. 1923 L. 238 (2). 

2. Dead body or weapon. See Murder— 72. 

3. Places by accused to Police. See Confession to Police Officer — 18, Discorerj— 15. 

Accused pointed out window by which they effected their entrance and committed dacoity. 

The admission can be proved under S. 21, Evidence Act 1932 L 488. 

4. Stolen property. See Discoverj— 16, Receiving stolen property— 12,— 5. 

POISON. See Attempt to murdei — 5. 

1. Aconite. 

1. Fatal dose. — Of the root sixty grams have proved fatal ; but it is probable that 
this is much in excess of the minimum fatal dose. Of the pharmacopoeial tincture 
two or three drachms might probably be fatal. Taylor s Med. Jiir., 192^, Vet, II, 
P. 715 

2. Death usually ensues within a few hours, but may be delayed. Ibid, 
P. 716. 

3. Sy»i^/o»is.““In from three to five minutes afttr chewing the root of aconite, or after 
contact of any of its prepirations with the toniue, a hot, burning, astringent sensa- 
tion is experienced on the tongue, extending to the fauces and to the lips, especially 
the lower. The sensation soon becomes very severe The patient feels cold, 
especially m the extremities and the skin is cold, clamm> and perspiring. The 
patient is restless and there may be twitching of the muscles, and great muscular 
we.akness is complained of. Respiration is slow and laboured, the pulse slow and 
irregular. Ibid, P. 716. CnmiMaf Investigation by Dr. Hans Gross, 193t, 
P. 4J4. 

4. Test of. — The only test available is by taste. Criminal InicsUgaiion by Dr. 
Hans Gross, 1934, P. 444. 

2. Arsenic. See Hurt by Poison — 1, Mordei — 23—35 

1. Fatal dose — The fata! dose m an adult mav be assigned at from two to three grains. 
Taylors Med. Jur. 192S. Vol. II. P. 492. 

2. Duration. — The average time at which de.ath t.-ikes place is tnenti four hours , 
but the poison m3> destroy life within a much shorter period There are n'.an\ 
authentic cases reported in which death has occurred in from three to six l ours 
thid.P. 493. 

3. Syint>toms. — In an acute case of arsenical poisoning b) the mouth the irdividcal 

usually first experiences faintness, depression, nausea, and sickness, with an irterse 
burning pain in the region of the stomach, increased by pre«sure. The pain in 
the abdomen becomes more and more severe ; and there is violent xmmitirgrf I ror.n 
turbid matter, mixed with mucus and sometimes streaked with 
siTnptoms are followed b> purging which is more or le«s v’C'Ient. Tl e eo'ofr rf tl '' 
vomited matters may be blue or black when coloured arsenic has been lakes cr 
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5. If a warrant case Is tried as summons case, the Magistrate cannot conrict tbe accus- 
ed on h!S own admission, even if the case is tried summarily 27 C. W. N. 923. 

6. Court has discretion to accept or reject a plea of guilty. H it rejects and lakes en- 
dence, it cannot go back again and base conviction on It. i931 B. 195. 

7. Admission of truth of allegations is not admission of offence. J931 N. 100 1937 T 
363, 7 L. 359, 1928 L. 827, 3934 N. 65. 

8. If the accused’s plea of guilty was not recorded in accordance with S. 243 and \ht 
accused also denied the plea, tbe conviction was set aside. 36 C. W. N. 132. 

9. If accused admits having travelled without ticket, he does not thereby admit that he 
did so with fraudulent intention. 1920 A. 203 = 21 Cr. L. J. 665. 

10. If there is no plea of guilty before the Magistrate, he cannot rely upon admission in 
some other case and at some other time. 29 C. 595. 

11. One admission by number of accused is bad. 1932 S. 211. 

6. In Warrant case. S. 255, Cr. P. C. 

A. By Pleader — . 

1. A Pleader cannot be called upon to plead under S. 255, Cr. P. C., on behalf of his 
client. Accused should say with his own lips whether he denies the truth of the 
complaint. 6 Bom. L. R, 861, I Cr. L. J. 939, 1925 O. 305. 

2. If the accused is permitted to appear by a Pleader under S. 205, Cr, P. C., the 
Pleader can plead guilty or not guilty. 50 B. 250, 14 Cr. L. J. 272. 

3. Pleader can admit fact in appeal. 52 B. 686=1928 B. 241. 

B. Conviction on—, 

1. Where an accused does not formally plead guilty, the fact that he throws himself at 
the mercy of Court should not prejudice him. 12 C. \V, N. 140. 

2. An admission which does not admit all the elements of a charge Is not a plea of 

guilty.' 25 W. R. 23. 15 Cr. L.' j. 703, 1930 B. 176, 43 B. 842. 

3. If after a charge is framed, the accused pleads guilty, the Magistrate can refuse to . 
convict on the plea and can proceed to take further evidence. 62 1. C. 590=22 Cr. 
L. J. 574 = 25 C. W. N. 212. 

4. If the accused admits some or all the facts alleged by the prosecution, but pleads not 
guiltv, the proper procedure for the Magistrate is to proceed with the trial. 9 Bom. 
L. R. 1346. 

5. It is highly improper in a warrant case to convict an accused on his own admission 
alone without recording any evidence for the prosecution and without framing a 
charge. 29 M. 372, 1933 O. 86=34 Cr. L. J. 124, 

6. If accused was not asked to plead, conviction is illegal. 16 Cr. L. J. 538. 

7. If accused pleads guilty to one o6e.nce, be cannot be convicted for another offence. 
(1870) 13 W. R. 55. 

8. Independent evidence should be taken notwithstanding accused’s plea of gaiUy. 192S 
S. 188 = 26 Cr L. J. 177=83 I. C. 881. 

9. If the accused pleads guilty, Court may take evidence for the purpose of enhanced 

sentence. 25 C. W. N. 212=62 1. C. 590=22 Cr. L. J. 574. 

10. In case of ignorant villager plea of guilty may not be admitted withoot closest 
scrutiny. (1897 -3901) 1 U. B. R, 72, 47 P. R. 1866. 1935 R. 49. 

7 . Use of — against co-accused. See Confession by co-accused. 

8. What is—. See— 4 (F). 

1. Plea of guilty refers not to section of criminal statute but to acts alleged against the 
accused. 1932 L. 363 = 33 P. L. R. 278. 7 L. 359. 

2 Accused admitted that he found a spanner on a road and attempted _ ^ 
was acc^uitted under S. 403. I. P. C., as spanner was not of appreciable 
withstanding his plea of guilty. 1930 B. 176=31 Cr. L, j. 926. 
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of the'ie during depredators still e^lst It Ins basn pointed out that as dhatura is 
popularly supposed not to be poisonous to detth, the fata! result is due to the over- 
dose necessarj' to pat the robber on the safe side. Ibid, P. 413. 

8. Foodstuffs. 

The food may not be fit for human consumption originally, e. g., certain molluses, 
fungi, fish, etc., etc , eaten in Ignorance The food itself maybe perfectly whole- 
some in every way, but it may disagree with its host from (<i) unsuitability to 
circumstances as to age, evercise, illness, etc., (6) idiosyncrasy. The food may 
contain definite poison owing to the animal having fed on plants poisonous to 
human beings, {c. £., belladonna) or It may contain definite metallic poisons. It 
may contain the germs of specific diseases, e g., typhoid in oysters, scarlet fever 
or diphtheria in milk. It may contain pathogenic bacteria or their toxins. It may 
contain simple non-specific chemical products of decomposition (ptomains). It may 
contain parasitic worms in some stage of development. It may be miurious to man 
owing to added preservative Taylor’s Mcd.Jiir., 192S, Vol. II, P. S84. 

9. Hydrochloric Acid 

1. Fatal dose. — Remarks similar to those made on nitric acid may be used for 

hydrochloric. The smallest quantitv of hydrochloric acid which has as yet been 
known to prove fatal w.as a teaspoonful in ibs case of a girl fifteen rears of age. 
Taylors Med Jur., 1928, Vol. 11, P. 382. 

2. Duratton -“-These are similar to those of nitric acid. Ibtd 

10. Mercury. 

1. Fatal dose. — The difference between the amount of calomel and of corrosive 
sublimate that can be given without a likelihood of an> unpleasant sjmptomsis 
very extraordinarj ; three grains of the latter would almost inevitably entail death 
if not vomited, whereas three grams of the former is but a very ordinary medicinal 
dose. The smallest doses of corrosive sublimate which have destroyed life are two 
and three grains respectively. Of nitrate of mercury a drachm has proved fatal, 
probably more due to the nitric acid than to mercury. Of the cyanide twenty 
grains have proved fatal. Taylors Med. Jur., 1928, Vol. II, pp. 442-443. 
Duratton.— The symptoms in acute cases come on within a very few minutes. 
They are rarely, if ever, delayed more than ten minutes, thus contrasting rather 
markedly with arsenic. In an acute case, a person commonly dies in from one to 
five davs : but death mav take place much sooner or later than this. Ibid, 
P. 443.' 

3 Symptoms. — In the acute cases the particular salt swallowed seems to have no 
particular relation to the symptoms produced In the first place there is perceived 
a strong metallic taste in the mouth, often described as a coppery state ; and there 
IS during the act of swallowing a sense of constriction almost amounting to 
suffocation, with burning in the throat, extending downwards to the stomach. In 
a few minutes violent pam is felt in the abdomen, especially in the region of the 
stomach, and increased by pressure The tongue is white and shrivelled — the skm 
cold and clammy, the respiration difficult; and death is commonly preceded by 
fainting, convulsions, or general insensibility. Ibtd, P. 444. 

11. Nicotine. 

Symptotns of. — Nicotine is recognised by the well-known odour of tabacco juice. The 
general symptoms of nicotine poisoning resemble those of Dhatura Criminal In- 
vestigation by Dr. Hans Gross, 1931, P. 44i. 

12. Nitric Acid. 

1. Fatal dose. — The smallest quantity of this acid which we find reported to have 
destroyed life is about two drachms. Taylors Med. Jur., 192S, Vol. II, P. 375. 

2. Duratton. — Death commonly takes place m from eighteen to twenty -four hours, and 
is sometimes preceded bv a kind of stupor, from which the patient is easily roused 
Ibid, P. 376. 

3. Symptoms. — There are gaseous eructations from the chemical action of the poison, 
swelling of the abdomen, violent vomiting of liquid or solid matters, mixed with 
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3. 


4. 


the admixtye of bile may render them of a deep green. The pulse is small, 

imperceptible. This is almost constant 
and IS prohablj due to the direct action of the poison on the heart muscle Tie 
skin 15 cold and clammy in the stage of collapse, at other times it is hot Tie 
respiration is painful from the tender state of the stomach. There is great restless, 
ness, but before death stupor may snperrene, with paralysis, tetanic conyiihions or 
spasms m the muscles of the extremities. Ibid. P. .105. See Criminal limslisa- 
Uon by Dr. Hans Gross, 1934, P.442. * 


4. Use o/.— Arsenic is largely used as an antidote to fevers of all kinds, as an aphro- 
disiac in cases of rheumatism, gout, and syphilis, and externally for skin diseases 
such as itch and eczema. It is also employed for many industrial purposes, as 
curing skins and gold-working ; and preserving roofs, floors, and walls of build- 
ings from the ravages of vermin and particularly white ants. Criminal Investiga- 
tion by Dr. Hans Gross, 1934, p. 442. Taylors Med.Jnr., 1928, Vol. IJ, P. 923. 

Atropine. 1 " 

Symptoms oj . — .Atropine and all the forms of belladonna strongly dilate the pupil of 
the eye ; sometimes this dilation is so great that the membrane of the iris is reduced 
to a very narrow circular ring : besides, the person poisoned will complain of this 
dilation which produces a very disagreeble effect on ihe eyes. Criminal Invoshsa- 
fion by Hans Gross, 1934, Pp. 444-443. 


Carbolic acid or phenol. 


1. Symptoms of. — The, odour of pheno s kno.v.i al over the world and is very readily 
recognised. Criminal Investigation by Dr. Hans Gross, 193 (, P. 444. 


2. C/se 0 /.— Carbolic acid or phenol, a commonly used disinfectant of the present day, 
is a very ready instrument of poisoning. Ibtd. 

5. Castor Oil 

1. Fatal doss.-“The smallest exactlv recorded fatal dose of the seeds is two Taylors 
Mod. Jur., 1928, Vol. H. P.S43! The oil itself can hardly be said to have any 
toxic properties. Ibid. 

2. Z)»rrt^<a«.~rn the recorded fatal cases death has followed only after a few days* 
interval. In the fatal case from two seeds (above) the patient, a dock labourer, 
succumbed on the sixth day. Ibid, P. S44. 

3. Symptoms, — At the time of eating the seeds there is an absence of any disagreeable 
taste or sense of heat in the mouth and throat. Soon after the pulp has been 
swallowed there is severe pain in the abdomen, copious and painful vomiting with 
bloody purging, thirst and convulsions, terminated by death. Ibid, P. 844 

6. Cocaine. 

1, rfosc.— About two-thirds of agmin seems to be the smallest recorded dose 
which has caused death. Toylor's Med. Jut., 1928, Vol. II, P. 785. 

2, £Jurnfio;i."--Local anxsthesia is produced in a few minutes by cocaine solutions, 
and a similar period usually elapses before iH effects are produced by toxic doses in 
acute cases. As in the case of morphia, d.mger is not over for many hours after a 
large do«e, in one unaccu.stomed to the drug. Ibid, P. 780. 

3, Symptoms.— Deafness ; loss of taste and smell; profuse perspiration ; mferrnittenj 

pulse ; shallow, irregular, gasping convulsive breathing ; impairment ^ 

speech; muscular rigidity ; convulsive twitchings and paralysis are none of tnem 

tare in the cases taken as a whole. lbid,P. 787. 


Dhatura. See Hurt by Porson“"2. 

1. Sy»«/>/om» o/.— The most dr«tmct>re Mfernai symptoms of poisomn? ®" 

giddiness, followed by drowsiness and muttering dehrium, the 

objects, sometimes wild and excited behaviour, but always '.i^ arp 

pupils of the eye, while internally the brain is congested, and so also 
the lining of the mucous membrane of the stomach and intestine?. ^ri 
vestigation by Cr. Hans Crosw,1034, P. 413. 

Z Vsj of. — Vhalura, the poison of the thugs, is stiU used mainl> to 

and that chicfl> m the NVeslern districts of India, where traditions, even mvOiories 
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r»rof. — Th'* f^r p^Konmc oTit.iin-iI from thf pntJ's of malche^, nnd 

the f'ppti fmunl «tilTi>*ipnt to poison nn adult. 

Crj’nin.i/ Itivalieiftian t<x t)r. Itan^ Grott, t9Ji, /*. .//J. 

15. Prussic acid 

.Sjm/'.'ornt n^.— -Prussic acid an 1 .iH lU comWnatims arp recognised by the strong odour 
of bitter alni-inde. This oHur can sonietimes b; distinctly felt in the room in 
^\!iirb the ^^fp«e foiml. Crtniiniff Invutigittiou by Dr. llutti Crojj, 193 f, P.444. 

16. Santoninc. 

1. Sy»I^frt^nt r*^.— In poismtn? b\ sintonme, the urine is jellonish green, Crimi'«<r/ 

/»ivcifig<i/io': b.v Dr. //<mm Gr«*», 1931, P. 415. 

2. t7se o^— **eintonine IS ronim')nlv used for extirpating n-cniis, .and as infants are 
pxtremeh sensitive to this medicament, its .absorption is at times followed by sudden 
death IbiJ. 

17. Strychnine. 

1. F.tmI iloie —The thirtieth of .a cram is an average doss. This quantity has operat- 
et .as a pais.an on a child. It c.aiiseJ the de.alh of a child between two and three 
jears of age in four hours T.tylors ^IcJ Jur.. 192^, Vot. II, P. SSI. (fr) A fatal 
disc of str\ch line for an adult may l»e assigned at Irom half .a gram to two 
grams Ibtd. 

Z Duration — In fatal cases dT.th genenlly takes place r\ithin two hours after the 
swallowing of the strjehnme. Ihul, P. S56 

3. Sim/i.'OHis —(rt' The patient experiences a sense of une.asiness and restlessness, 
accompanied bv a feelme of sutr)cation. and not infrequently by a sense of impend- 
ing calamity or death. There is shuddering or a trembling of the whole frame, 
with twitchmgs and jsrkings of the he.ad and lunb« Tetanic convulsions then 
comment** suddenly with gfe.at violence and ne.arlv all the muscles of the body are 
simultaneously affected. The limbs .are stretched out involuntarily, the hands are 
clenched, the tieid after so.ne coavuls've jerkings IS bent backwards, and the whole 
of the baJy becomes as stifT as a board. Ibid. P .<>7. (6) Strychnine causes death 
hv c.aarulsnns and immediately renders the corpse rigid— a rigidity which some- 
times remains for a^ce^^s. Crimjuttl ltiv<si$p<ttto» by Dr Hnn^ Gross, 1934, P.443. 

18 Sulphuric Acid. 

1. Fatdl dose — The rmallest f ital dose is one drachm . it was taken by mistake by a 
stout xoung man. .ind it killed him m seven da\s Taylor's Med lur 70’? 

P. 36S, Vol. 11. 

2. Duration —The average period at which death takes place m cases of acute poison- 
ing by sulphuric acid is from eighteen to twenty-four hours. When the stomach is 
perforated by the .acid, it commonly proves more speedily fatal. Ibid. 

3. Syr«/>/om$.— There is violent burning pam, extending down the throat and gullet to 

the stomach, and the pam is often so severe that the body is bent. There is an 
escape of gaseous and frothy matter, followed bv retching and vomiting. There is 
great diHicuItv in breathing, owing to the swelling and excoriation of the throat and 
larynx, and the countenance has, from this cause, a bluish or livid appearance • the 
least motion of the abdominal muscles IS .attended with increase of pain. Vomitm? 
may ce.ase from the collaspe for many hours before death actually takes place • 
there is generally great thirst, with ol«tin.ate constipation, and should any evacna- 
tions take place they are commonh either of a dark brown or leaden colour in 
some instances almost black, arising from an admixture of altered hInM 
/6id, P.i70 • 

19. Tobacco. 

1. Fatal rfotj — While tobacco m the mass cannot be called very poisonous, the alkaloid 
nicotine is a deadlv poison, and like prussic acid, it destroys life m small doses with 
great rapidity, Taylors' Med. Jur. 192S, Vol. II, P, S10. 

2. Duration. — A rabbit was killed by a single drop in three minutes and a half. In 
fifteen seconds the animal lost all power of standing, was violently convulsed in its 
ore and hind legs, and its back was arched convulsively. /6i<f. 
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13, 


yrllfiKi^h-ralonrcd tnncos 

S r' / Tilt mncoii, mtmlmne at il,t nimill, is commonly 

sort nnd uhitc, nficr a time hecomrnR yellow, nnri the conme) ifl pirlially destroyed 
by the cliemicul action o( the acid, tbiii, t\ J77, J J 

Opium. 


1. hatal f?ose.— Tho mc<fictnal do^e of opium for a healthy nduJt is from haif a grain 
lotwo tjrams. Five grains s^ouM be fatal dose to most persons. The medicinal 
dose of imcture is from five to fifteen minims. The sm.i}Iest dose of solid opinm 
w uch Ins been known to prove fatal to an adult wan in the case of a man aged 32, 
who died very speedily in n convulsive fit, after having taken two pills each contain- 
ing alwiit one grain and a nuificr of cjctract of opium. The fatal dose of morphine ; 
several cases are known in which a dose of one gr.ain of hydrochloride of morphine 
has proved fatal to adults. Tayfors Med. Jur., f!>2S, Vol. If, pp. StS-SfO. 

2. Dnr<xtiou.'-ift) The symptoms usually commence in from half an hour to an hour 
after the poison has been swallowed Sometimes they come on in a few minutes 
especially in children, and at other times their appearance is protracted for a Jong 
period. /6irf, P. S20> fft) There are several inst.nnces of de.ath in fifteen or seven- 
teen hours. Ibid, P. S2l. 


3. Syj«f>/oi)JS — (ft) A condition of ple.isurable mental excitement, usu.slly of very* short 
duration, is experienced. The period of excitement is folloa'ed by weariness, 
headache, incapacity for exertion, a sense of weight in the limbs, diminution of 
sensibility, giddiness, droa'Siness, a strong tendency to sJeep and stupor succeeded 
by perfect insensibility, ihe person lying motionless, with the eyes closed as if in 
sound sleep. Ibid, P. S2/, (b) The pulse is at first small, quick and irregular, the 
respiration hurried, the skin warm and bathed in perspiration sometimes hvid ; but 
when the person becomes comatose, the breathing is slow and stertorous, and the 
pulsB slow and full. Ibid, P. S22. (c) The contracted state of the pupils has been 
considered to furnish a valuable distinctive sign of poisoning by opium or the salts 
of morphine /6irf (tfl There were no symptoms of poisoning by strychnine at 
any lime, although three hours had elapsed before remedies could be applied, 
Vomiting 19 an ocoasjon.aJ symptom which may come on soon after the poison has 
been taken ; so also may itching of the skin with a rash. Ibid, P. 824. 

4. Symptoms in ense oj drug addiction.— li the habit is not of long standing the 

4>. j. — « consist of uneasiness, depression, weakness and 

vy be very severe symptoms if the drug is , 
yawoing, sneezing and coryza, dilatation of 
the pupils, violent pains and cramps in the abdomen and legs. There may be 
irritability and excitability which may progress to a condition of mania. There may 
be severe collapse with weak and irregular pulse and death may occur from cardiac 
failure. Injection of morphine causes an immediate arrest of the symptoms. 
Ibid, pp. 833-334. 

14, Phosphorus. 

1. FntrtI dose.— In one case death was caused by a grain and a half in twelve days *, 

in the other, by two grains m about eight days. One to two grains is a fatal dose. 
Taylors Med, Jur., 192S, Vol. II, P. S89. 

2. Duration . — Symptoms are commonly delayed from a quarter of an hour to some 

three or four hours, and the total duration varies greatly, from a /ew hours to two 

weeks or more. In a case related by Orifila death took place in four hours. In a 
case that ends fatally within A few hours the result Is due in all probability to 
shock. Ibid, pp. 590-91 . 

3. Sptnplotus o/.— (») In poisoning by phosphorus there is pain in the stomach, voroitiog. 
feeble pulse and coUaspe ; in chronic cases there may be a yellowing of 

and sb<^ht bleeding from nose, mouth, and bowels. Cn'minal Invtsusaftort oy tjr. 
Hans Gross, 1934, P. 442. {it) In the first instance the patient 
disagreeble taste, resembling that of ^rlic, peculiar to this poison. An ® j 

or garhe-hke odour may also be perceived in the breath. There is ps 
oppression in the region of the stomach, malaise, crutation of phosphoric 
having a garlicky odour ; and these may be luminous in the dark. 
sometimes frequent and violent. Taylor s Sled. Jur.,1928, Vol. II> P.^91. 
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3. — ETCryone isfarailiarwithlhedcpressiotiandfaintt.es?, collapse cold 

sweats, pallor, and rapj^d onset of vomiting which smoking produces in one utiaccus. 
tocned to it. Ibtd, P. St 1. 


20. Death by—. See Murder““35. 

21. Hurt by—. S. 328, I. C, See Hurt by Poison, 

22. Negligent conduct with regard to— S. 284, !. P. C. .“tee Public Nuisance-32. 

23. Similar acts of — poisoning. 


1. Accused administered D/taturn poison to A and B who died. Next day he gave the 
poison to D who died. The acts against A and B are relevant to a case of murder 
of D, as forming incidents in a series of similar transactions occurring about the 
same time and fending to show system and intention. 32 P. L. R. 1911- 12 Cr. 


2. Where accused is charged with murder, for haring administered Dhatura to the 
deceased, the evidence of certain boys that he had previously offered sweets to boys 
and that one of the boys was afterwards robbed of ornaments, when affected with 

' ' the symptoms of Dhntuni poisoning, is .admissible. 73 I. C. 262. 

3. The fact that the deceased offered sweetmeats to other boys and poisoned one of them 
with Dhatura, is not evidence that he administered poisoned sweetmeats to the 
deceased. 1923 N. 248=- 24 Cr. L. J. 566«73 I. C. 262. 

POLICE ACT fV of 1861) 


Railway Police hare all the powers of General Police within their special District. 
1933 B. 63. 

S. 1. 

The term “Police Officer ' does not include Police Patels in Berar. 1927 N. 222«101 

I. C. 599«28 Cr. L. J. 47J. 

S.7. 

1. S. 7 does not preclude offenders to be prosecuted under Penal Code. 26 P, R. 

1915 Cr. 

2. To order a Police Officer to live m Police Lines until further orders and not to 
leave the lines without permission is to confine him in those lines. This order is 
illegal. 58 C. 1132. 

3. A Police Officer who is suspended should not be asked to lire in Police lines to 
hamper his defence. 58 C. 1132. 

S. 9. 

A Police Constable did not return to doty on the expiry of casual leave for which he 
was fined. After his trial he was re-instated and asked to join which be did not do. 
The constable is guilty of another distinct ofience. 42 A. 22. 

Ss, 15 and 16. 

1. \ Deputy Magistrate has no jurisdiction to apportion the cost of quartering addi* 
lional Police among the inhaWtanls. 40 C. 452. 

2. If the tax IB imposed on a joint family, the attachment of entire joint family prO' 
pcrly IS legal. 1935 P. 214. 

Ss. 17 and 19. 

1. It IS objecltonable to appoint .as speci.al constables, parties to dispute agains: whom 

proceedings under S. 107, Cr. P. C.. are pending, so as to handicap them m their 

defence. 43 C. 277. 

Z The failure of a person appointed as a special constable under S. 17 to obeys 

notice issued to him to attend a Police Station amounts to a neglect or reia ai ^ 
eetwe as a special constable withm S. 13. 43 I. C. 251 « 19 Cr. L. J. 91, t., 

4n Dist. 

An otd.r under S. 17 of Ihe i’olice Act appointing special constables JS of 
tifC natore and not open tn Revision under S. 435, Cr. P. C. 42 b t/. i 
Cr. L.3.900. 
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S. 22. 

A Police OfTicer was controlling traffic on theroad leadini? from a private place to the 
public road and was assaulted while so discharging his duty. The offence falls 
under S. 353. I. P. C. 1928 L. 230=111 1. C. 665 = 29 Cr. L. J. 905. 

S. 23. 

1. S. H9, Cr. P. C., does not restrict the Police in their preventive action to cogniz- 
able offence onlv. Their powers are defined by Code and the Police Act, S. 23. 35 

I. C. 523 = 17 Cr. L. J. 347. 

2. There is nothing either in the Police Act Ss. 23 and 2+ or in the Cr. P.C. which may 

in any way prevsnt a Police Officer from lodging a complaint with regard to a non- 
congizable offence 1929 P. 514 = 120 I. C. 297=31 Cr. L. J. 55. 

3. Report about suspects to superior officers falls under S. 23 and a suit brought after 
a month from the date of notice IS time barred. 1930 L. 592=125 I. C. 379=31 
P. L. R. 883. 

4. The Municipal Committee is a competent authority within the meaning of S. 23 

1930 N. 33=122 1. C. 258 = 31 Cr. L. J. 382. 

5. S. 23 does not cover the execution of invalid warrant or extend a constable's pow’er 
to arrest. 1932 P. 171. 

6. An order of a City Inspector under S. 165, Cr. P. C., requiring a subordinate 
officer to search a house is illegal. 1935 N. 237. 

S. 29. 

1. .\n order by a Superintendent of Police directing Police to groom their horses is a 
lawful order under S. 29 and a disobedience of such order renders the guilty person 
liable to conviction. 56 I. C 497*»21 Cr. L J. 465. 

2. S. 29 is not limited to wilful breaches cr neglect of rule or regulation or a lawful 
order but includes any violation of duty. 1930 P. 195=9 P. 31 =31 Cr. L. J. 641. 

3. “Police Officer” includes constables. 1929 L. 325=30 Cr. L. J. 635. 

4. Mere negligence does not amount to violation of dut>, within ^.29. 1928 L. 164= 

107 I. C. 771 = 29 P L. R. 30. 

5. S. 29 really <s intended to punish intentional or wilful acts of Police Officers as 
described therein. 192'; L. 325=116 I. C. 611. 

6. Over-stajing the leave granted does not necessarily amount to neglect of duty. 66 

I. C. 67. 

7. If a Police Officer chooses to be treated by a private practitioner and does not like 

to enter a Civil Hospital he cannot be convicted under S. 29. 1927 L. 15 = 97 

I. C. 423. 

8. If a Police Officer who is reallv ill and is on leave, fails to report himself for duty 
on the expiration of his leave, bis failure to report is not without a reasonable cause. 
1927 L. 15 = 97 I. C. 423=27 Cr. L. J. llll. 

y. When a Superintendent of Police asks a Sub-Inspector to register cases in the 
Police diary and sends up for trial the person concerned, the Sub- Inspector has no 
discretion in the matter and the failure to obey the order i? an offence under S. 29. 
1926 A. 562 = 95 I. C 765 = 27 Cr. L. J. 8»5. 

10. The mere escape of a prisoner from lawful custody does not make the constable, in 

whose charge he was guilty of an olJence under S. 29. 1927 O. 2o7 = 28 Cr. L. 

J. 664. 

11. If the order under S. 7 is illegal, no conviction under b. 29 can be sustained. 58 C. 
1132. 

12. Two constables were taking an under-tnal prisoner by a camel cart at night. The 
prisoner wanted to get down to rqake water and was permitted to do so. The night 
was dark. The prisoner got himself free from the rope which was tied to his hand- 
cuffs and bolted. Held, whatever the rules may be against travelling after dark, 
they committed no breach of rules thereby 1925 O. 281 = 26 Cr. L*. J. 103. 

13. A Mukhtar who is allowed to have possession of diary by the Police Officer is guilty 
of abetment of the offence under S. 29. 9 P. 31 = 31 Cr. L. j. 641. 
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very men whom hc'is'trySJig 'o 'prof™'/’ 'lieT/'noi"*'’ '’“''f"* ’’7 “ '“*>> "f 'te 

285 = 112 1.0.99, •’’"Sio protect, lie ,9 not Bmhy of cowardice. 193 0. 

S. 30. 

’■ “5 sv'sa-f.suvsrii- 

'■ To";«iir;.rii:rfo'r85r’™'‘"‘^ » “npiican, fcrii«nr. 

but n proJjibUion ^ ^ ^^Cfts.on of festivals and ceremonies, 

"regulate;' 

'*■ °"hctlmrTe'!SreWw’\''r >o take cot a prcccsica, 

he " bound to oh-i' n ?; "’'i' T"''* "“'• " '>■' had been issued 

genera^"raw wafnt toke„":'''4P.T9l=2T tTl! 

teboton/ilTnllV' "'t ?"=' 5b.all be under the 

n ’ Meersttate and the local Police, is Tague and indefinite. The 
icensee cannot be prosecuted for notation of this condition. tO L. 852. 

lyshilUtP'rtM. one with directions, that 

thrmcanmg ofT?^ ^ 

ts *** Police forbidding processions for three months 

notice when an intended tissembly is required by 
petmtendent of Holice to be controlled by means of license to ^ taken out by 
persons celebratmg the festiTnl. 49 I. C. 773, 1933 C. 353. 

9. Disobedience to an order under S. 30 (2), Police Act, is punishable under S. 141, 

1 . f. y., because U constitutes resjstance “to the execution of any Jaw" within the 
meaning of b. 141. 54 M. I025's32 Cr. L J. 606«1931 M. 484. 

10. An image carried by five or six persons to a Ghat to be immersed in the river 
wnnot be said to be carried in a procession. 1931 C. 128=136 I. C. 239=32 
Cr. L. J. 482. 

11. S. 30 does not authorise a Police Officer to issue a general notice that aoy man taking 
procession ne.nr a mosque most take license. 58 C. 879. 

12. Parshotam Dass park cannot be considered to be a thoroughfare. 1933 A. 

614 = 55 A. 862. 

13. Only the directors or promoters of a procession can be convicted under S. 30 (2). 

The mere fact that some persons were at the head of the procession and were wear- 
ing garlands is insufficient. 1933 C. 353=34 Cr. L. J. 688. 

S. BO-A, 

1. S. 30.A does not apply unless a license has been got and there is a violation of the 
conditions thereof, 1923 P. 1=68 I. a 945 = 23 Cr. L. J, 625. 

2. S. 30-A merely gives an additional power to the Officers to stop the procession and 
then, if it does not disperse, to deal with its members as members of unlawful 
assembly. 10 L 852. 

3. "When according to conditions of license no member of the procession was to carrj' a 
tathi or sword, the licensee has to see that the condition is strictly complied with, 

6 P. 763 = 1928 P. loo«l06 I. C. 716. 

d. 3 1. 

1. An order issued under S. 31 may bean oral*order. 1926 A. 264 = 9i I. C. 36- 

2. If procession is orderly and the only obstruction was to the traffic which Police could 
have avoided by asking the processionists to make room, the order of dispersal was 
illegal. 1931 L. 33 = 32 Cr. L. J. 532=130 I, C, 425. 



873 


Police 4c/-“(co»cW.) 

3. Police cannot enter upon prj\-ate property to discharge their duties. 1935 A. M. L. J. I. 

4. Bride and bridegroom were carried in a palanquin. On objection by a high caste 
Hindu, a Police Officer ordered the palanquin to be carried empty. Held, the order 
is illegal. 1936 A. 534 = 37 Cr. L. J. 866. 

S. 32. 

1. When a notice prohibiting the organising of a procession without license is issued 
under S. 30 (2), the mere fact of ioining in the procession which was promoted or 
organised by other persons would not amount to a disobedience of the order. 1927 
P. 191-101 I. C. 475 = 28 Cr. L. J. 443. 

2. Accused cannot be convicted under S. 32 if the order under S. 30 is illegal. 58 C. 
879=1932 C. 286. 

3. A licensee assumes responsibility for the entire conduct of the procession and cannot 
• repudiate such responsibility by alleging that the violation of the condition took place 

without his consent or his knowledge or in his absence. 1929 L. 404 = 10 L. 852 = 
114 I. C. 716=30 Cr. L. J. 371. 

4. Taking idol by four or five persons for being immersed in river does not require 
license. 130 I. C. 239=1931 C. 128=32 Cr. L. J. 482. 

S. 34. 

1. The conviction under S. 34 of the Police Act is not illegal merely because the act 
complained of also constitutes a breach of S. 110 of C. P Municipal Act. 52 I. C. 
495 = 20 Cr. L. J. 671. 

2. Unless It IS proved that an act complained of was to the obstruction, inconvenience, 
annoyance, risk, danger or damage of the residents or passengers, there can be no 
conviction under S. 34. 51 I. C. 340. 

3. The mere fact that a cart was kept on the land by the side of the road with a width 
of 40 feet cannot raise any presumption that it caused annoyance to the public. 9 
P. 97 = 1930 P. 246=31 Cr L. j. 785 = 125 I. C. 130. 

4. Making water on a public toad is an offence under S. 34. 1930 C. 444= 51 C. L. ]. 
342»3I Cr. L. J. 1201 = 127 I, C. 261. 

5. Playing cards does not fall wttbm S. 34 (8) and the act of a Constable in prohibiting 
the man from playing card IS not in the discharge of his duties. 1926 L. 250=92 

I. C. 889 = 27 Cr. L. J. 377. 

6. A person setting up a wooden board with an earthen jar filled with water over it and 
supplying water to public is not guilty under S. 34 (4) merely because sometimes some 
persons gave tips. 1926 A. 28>=92 I. C. 591 = 27 Cr. L. J. 303. 

7. The word “riotous ' m S. 34 (6) covers the case of a person who creates a row in a 
thoroughfare. 7 P. R. 1916 Cr =35 P. W. R. 1916 Cr. 

S. 42. 

1. Notice under S. 42 IS not necessary for criminal prosecution. 1934 N. 206. 

2. S. 42 of the .4 ct IS no bar to the trial of a Police Officer for illegal arrest. 1922 A. 
264 = 65 I. C. 433. 

3. Limitation Act overrides provisions of S. 42, Police .Act. 1930 A. 742. 

4. S 42 applies to actions brought lor anything done intended to be done under the 
Police Act or under the general powers given under the Act, but does not refer to 
action brought for any thing done under Cr. P. C. 1935 N. 237=160 I. C. 306. 

POLICE — ASSAULT ON. See Assault on Public Servant — 2. 

POLICE— ARREST BY. See Arrest — 6. 

POLICE — BAIL BY. See Bail — 5. 

POLICE — COMPLAINTS AGAINST, See Preliminary inquiry— 7. 

POLICE CONSTABLE. 

l.’*?A Police Constable deputed by his sopenor Officer to make an enquiry is a “Police 
Officer making an investigation.'* Accused, who assaulted him while searching his 
house, was convicted under S. 353, 1. P. C. 24 P. R. 18S0 Cr. 
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2. “I’olicc Ofiiccr" includes cott<itnMc. 1929 I.. 325*«30 Cr. L.J.6J5. 

3. A Police Cnnstnblc can Itc ptitiishe<l under Penal Co<le, .altbonfrh he has already been 
punished dcpartniejilally, 26 P. K. l‘»15 Cr. 

4. If a Police Constable commits an offence when not on dniy, he is liable under the 
Penal Code and not Police Act. 96 P. K. 1866 Cr. 

POLICE CUSTODY. Sco Delcntion"“2. Ibscovcry^i. Confession to Police 
OfRcer~l t. 

The expression Police custody as used in S. 21, Esldencc Act, docs not necessartly mean 
formal arrest. It includes some sort of Police surveillance and restriction on 
the movement of the person concerned. 1932 L. 00y“33 Cr. L. J. 756= 
139 I.C. 429, 

POLICE DIARY. See Diary. 

POLICE-FALSE INFORMATION TO. See I'alse information. 

POLICE INVESTIGATION. Sea Investigation. 

POLICE MAN. 

1. Evidence of — . Sec Witness — 80. 

2. Killing under Officer's order by—. Sea Murder—62. 

POLICE OFFICER. See Investigating Officer. 

1. Confession to—. See Confessien to Police Officer— 17. 

2. Making incorrect record by— , See Public Servant — 18—19. 

3. Opinion of— 

Police Officer’s opinion on questions of fact should not be accepted as final. 1933 
P. 499. 

4. Retaining Property for himself found in search. See Search — J2-A. 

POLICE REPORT, S, 173, Cr. P. C. Sec Cognisance of offence— 20, 

1. Cognizance of offence on — . See Cognizance of olTence. 

Magistrate on receipt of report, .acts under S. 204. He cannot call for fresh investiga- 
tion and report. 1932 L. 611, 1932 673. 

2. Contents of — 

1. The report must set forth the nature of information, otherwise the Magistrate taking 
cogmzani'e on such report acts illegally. 37 C. 49. 

2. -Abstract of evidence given by each witness need not be set forth. 1930 M. 191. 

3. Report includes a charge sheet and a report that the case is false. 1932 M. 673. 

4. Report should contain the names of witnesses and nature of information, and facts 
constituting the offence. Mere mention of the Section of Penal Code is not suffi- 
cient. 1930 D. 372, 1924 S. 71, 37 C. 49, 20 M. 189. 

3. In case of death, etc. — Sec Inquest — 3. 

4. In cognizable cases — . S 157, Cr. P. C. See Investigation — 7. 

5. Striking off case on — 

An order of the Magistrate directing a case reported to him by the Police under S. 

173 to be struck off, is not a judicial order dismissing a complaint and cannot be 
revised by Sessions Judge under S. 437, Cr, P. C. (1890) Rat. Un. Rep. Cr. C. 521. 

6. Validity and use of — . 

1. Where the accused gave information to Police about the commission of 

zable case and the Police obtained the authority of a Magistrate under S. » 

P. C., to investigate the case and without report instituted proceedings , 

accused under S. 211. Held, tbat.tbe conviction under 5.211 was illega e 

absence of Police report. 17 Bom. L. R. 69. 

2. The Railway Police can make a report under S. 173. 52 B. 238= 1928 B. 162. 
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3. Where the Court mikes an order for investigation under S. 155 (2) and a charge 
sheet IS filed after making the invcstiga*ion, the charge sheet can be regarded as 
Police report. 1930 11.372 = 127 I. C. 110. 

4. The Police reported against three persons after investigation to the elTect that A 
vras concerned in theft and B and C were named because of enmity. Held, that 
report was a Police report under S. 173 even as regards B and C and the Magis- 
trate could issue warrants. 25 Cr L. J.,18l=83 I. C. 885. 

5. Report means one after the investigation of a case. 13 Cr. L. J. 752. 

6. The Magistrate’§ order directing a case reported to him by Police under S. 173 to 
be struck off is not a judici.il order. He can re-open case by c.alling for charge 
sheet under S. 190 (l)(c). Principal oi aulre/ois rrcijiu// is not applicable. 1933 
P. 242=12 P. 234, 1928 P. 585 Diss. from. 

7. It IS not the duty of Police Officer to decide as to which Party was in the wrong 
in a not case. 2 P. R. 1912. 

8. Police report is not per se legal evidence of facts stated therein. 1915 A. 177, 
1925 P. 165,1927 P.37, 1901 P. L R P.age 71. It can be used for issuing 
warrant. 14 Cr. L. J. 293. 

POLICE— SEARCH BY— See Search — 3. 

POLICE STATION— OFFICER IN CHARGE OF—. See F. I. Report— 15. 

POLICE STATEMENT. See Statement to Police. 

POLICE SURVEILLANCE— 

Police surveillance for first offenders is illegal. 1934 L. 675 (1 ) 

POLICE TORTURE See Extorting confession — 2. 

1. Death by. — 

A Police Officer is no more justified in torturing a man to death simply because he had 
been ordered to do so by his superior, than a robber can justify his act on the 
plea that he h.id to obei his fellow confederate 20 B 215, 20 B 394. 

2. Petition for protection from—. See False charge— 23. 

POLITICAL AGENT. Sea Certificate-4. 

POLITICS. See Legal Practitioners Act(S. 13)— 22. 

POOR WITNESS. See Witness— 81. 

POSSESSION OF WIFE. CLERK OR SERVANT. S. 27, I. P. C. 

1. Clerk or Servant — Theft — 7. 

2. Joint Family House. 

Where the portion of a house in which an article is found is not m the exclusive 
possession of any one member of the joint family but is used and accessible to all, 
there is no presumption that article is in the possession of any person other than 
the head of the family. The prosecution can prove that the possession was with 
some 4 iarticular member. 2L«. 531, 15 A. 129. 

3. Mistress. 

A permanent mistress may be regarded as wife. Where a man furnishes a bouse for 
bis mistress’s occupation, he may reasonably be presumed to be in possession of all 
articles therein except those which the mistress is in possession illegally or contrary 
to the provision of law, especially when he might well remain in ignorance that it 
was in his mistresses’ possessten. 20 P. R. 1914 Cr., 15 Cr. L. J. 172, 23 I. C, 177. 

4. Possession. 

1. Possession must be with knowledge of the existence of the thing. 9 L. 531. 

2. The doctrine of possession cannot be extended to the illegal possession of things on 
her own account, eg., possession of cocaine. 20 P. R. 1914= 22 I. C. 748. 

3. The use by a servant of his master’s premises as his private residence is his pos- 
session and not the possession of his master. 23 I. C. 177. 
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6. Wife. 
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POST OFFICE ACT (VI OF 1898) 

S. 3. 

When ft nmnWr n( (•■ttrrt wftr Uine tn ft <,-/io?rt opp.-j^ito t{«o Tot* Ofnce anti the fir/i** 
n-iYo It to tt'r I'o\t on ro'^mry th" Mft*ft«*.rfttt ftfttnni two alicrnftte charges 

tmilof S 5 'of thr J'o^t Ofii'-f Act -in.l S. C*>I, Cr. P. C., h-IJ the fr.i.'nin.* of ch-jrg- 
m iV.eftiiPtr.fttno tint r.ot contraTcn" S. iJij. Cr. P. C. I., IZ'7 L C. "to 
Ss. 19,61 nnii7I. 

A i>er«!on jemlin^* rtomf Jn iv>tt i$ not ciiilty Jin^rr P. 61 of the Pcwt Office Act though 
couTiftion vinrfer P. tiO>A of Escho Act «< proper. 37 A. -5*?. 

58.35. 64 nnti 74^1. 

No onfer or willinsnete can I'e mffrrrd from the «ilcnee of ndiireseee, though he tJxs 
not return the .irtielei font or reply to .my eftr«3«. Pul if n person pstj's fit one of 
the articles «ent hv V. !’. I’, ami fherj continues to receire the further issues of 
Mnpnzine nn order can I'e mferted. 33 M. 511, 6 A. L. J. Diet. 

S. 52. 

J. Where .n Sub- Post 3faitef took V. P. P. cover ndiffe5se<i to him nnd afso the 
way receipt an'f obtamerf tTcfivcry of coods but m.mipahted the reei'ster maint-nint j 
m the Post OfTice in order to put off payment, n sentence of one ye.nf‘s rigorous tm. 
prisoniiient nnd a fine of Its. lOQ was adequate punishnnent. 52 M. 534. 

2. A Br.snch Post Master who wrs also a shop-keeper ordered a consignment of floi^r. 
The Post 3f aster opened n V. P. P. envelope containing the Railway receipt and took 
delivery of the goods After 6 days he paid the price of the goods into the 
Post Oflice nnd m the Ixjoks of the Post Office made entries "on account of the 
ah<enceofthe .addressee" Held, the offence was a technical one. and fell under 
S. 403, I. P. C. and S. 52 of Post Office Act. 8 L. 662, 39 P. L. R. 1902 Dist. 

S. 55. 

Sanction required by S. 72 can be obtained after cognitance of the offence under S. 55, 

52 M. 534. 

S. 64. 

1, Accused sent blank papers in an insured cover addressed to himself and claimed the 
value of currency notes*which be alleged, had been enclosed in the coyer. Held, the 
accused is guilty under Ss. 420 and 513, 1. P. C., aJfbongh bis conviction under S, 

64 of Post Office Act is doubtful. For a prosecution under S. 64 sanction is neces. 
sary. 9 P. 126«125 I. C. 770«31 Cr. L. J.934. 

2. The bonn fides contemplated by rule 133 do not relate to the manner of sending a 
parcel. 9 Cr. L. J. 537. 

POSTAL SERVANT. 

1 . Breach of trust by — . See Breach of trust~22. 

2. Falsification of account by — - See Falsification of accouat-—4. 
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Post-niartem 

POST-MORTEM. 

1. Appearances in Drowning. Drowning. 

2. Appearances in Hanging. See Hanging 

3. Appearances in Poisoning. See Poison. 

4. Appearances in Strangulation, See Strangulation. 

5. Appearances in Suffocation. See Suffocation. 

6. Bleeding. 

After death, the arteries contract, and by their contraction empty the blood in them 
into the capillaries and veins, provided it has not co-agulated too soon ; the heart 
having ceased to heat, the blood remains in the veins in a stagnant condition, and 
probably still uncQigulated. In these circumstances if a vein has been wounded 
before death or even if it be opened after death it may bleed freely and post-mortem 
give rise to suspicion that the wound was produced before death. Taylor's Med, 
Jur., 1923, P.222. 

7. Coagulation. 

(fi) When a body IS examined eight cr ten hours after death, it is not unusual to find 
the blood which may have flowed from it as a liquid forming a firm clot ; and that 
which is effused into the chest during the examination often form after sometime a 
firm coagulum. Taylor's Med. Jur., 1928, P. 221. (6l Blood effused into the 

tissues or cavities of the bod> clots fairly rapidly. Ibtd. (c) Blood coagulates in 
most cases after death, but at a variable time after the cessation of the heart’s 
action. Ibid, (d) VN hen blood is removed from the living body, coagulation com* 
mences m from five to ten minutes or less (c) In the dead body, it does not com* 
mence until tne blood begins to die and cool. Ibid, (/) Certain diseases, such as 
• Pneumonia, influence the rapidity of coagulation of the blood ; and in rapid deaths 
from vegetable and animal poisons, and m asphxia (drowning, suffocation, hanging, 
strangulation), the blood remains fluid and of darker colour than normal. Jbtd. 

8. Evidence and value of — . 

1. It IS most essential that the time of the Post-mortem should be recorded as m many 
cases It assists the Court in determining whether death took place at the time alleged 
or not. 1951 O. 119=131 I. C. 439=32 Cr. L. J. 697. 

2. Considering the important nature of evidence supplied by the result of the post- 
mortem examination, it is necessary that the result of observation external and 
internal should be fully recorded. 12 Cr. L J. 124 

3. Post-mortem notes of medical officer cannot go on the record en bloc, although they 
can be used for refreshing memory. 9 C. 455 — +60, 1930 S. 225, 4 C. W. N. 129, 
6 C. W. N 9S, 27 C. 295. 

4. In this country it is very rare to find a dead body free from traces of putrefaction 
more than 24 hours after death. 99 I. C. 857 = 28 Cr. L.. J. 185. 

5. When the medical officer is not examined at the beginning of inquiry, a copy of the 
post-mortem certificate ought to be given to the accused. 50 M. 750. 

POWER OF ATTORNEY. 

1. For accused. 

1. No power of attorney is necessary n order to enable m advocate to act for an 
accused. 1926 P. 295=27 Cr L J. 665=91 I C 714, 7 M. H C R. App. 40. 

2. Prisoners and others have the fullest opportunity for giving vakalatnama to whomso- 
ever they please 1 B. H. C. R. 16 

2. For conducting prosecution. See Prosecution— 4. 

3. For proceedings under Cr, P. C. 

In proceedings under Cr. P. C. like S. 145 no power of attorney is necessary. 1933 L. 
145=34 Cr. L. J. 616. 

4. Forgery of — . See Forger5~-32. 
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Precedents 


PRECEDENTS. Interpretation of statutes — 15, 

PRELIMINARY ENQUIRY, S. 202, Cr. P. c. ■ = mg Lr. 

I, Applicability and scope of S. 202. Cr P. C. 


I. 


S. 202 is not applicable to an application for maintenance under 
3 complaint. 29 P. R, 3905 Cr. 


S. 488, as it is not 


Z 

3. 

4. 


A Magistrate taking- cognizance of a case upon a Police renorf mnn^t a 

40 c^TuTc" “alTp.'uVl?^ 

Ss. 202 and 203, are applicable to compla.nte and a proceeding onder S. 171 Va„„ot 
be regarded as complaint. 1928 L. 654«in I. C. 450. cannot 


It IS perfectly open to a Magistrate, who is asked to set in motion S IC7 Cr P C 
to avail himself of the help -which is available under S. 202 and it is the duty Jthe 
complainant to assist in the investigation and so any statement made during the 
investigation by the complainant is absolutely privileged. 49 M. :315»= J926 M 


5. Magistrate can look into the Police records and if satisfied that complaint is ground- 
less, can dismiss the complaint. 1924 P:>79?w26 Cr. L. 3. 129. 

6. If a Magistrate is acting upon, second hand information, he cannot be said to be 
acting upon complaint. 2t P. R. 1888 Cr. 

7. When coniplatnant is not speaking from his personal knowledge inaufry under S ‘V2 
should be held. 1934 R 167, 1921 C. 561. 

6. The inquiry is not intended to supersede regular trial. 55 B. 770, 46 C. 807. 

9. Magistrate can consider the report only if inquiry is ordered by himself and not any 
other Magistrate 19 7 :\. 136, 22 1. C. 165. 

2. By Magistrate himself 

1. The Magistrate can hold the enquiry himself of order local investigation. 42 C. 854, 

2. A Magistrate is empowered to bold enquiry into the complaint tn order to ascertain, 

whether there is sufficient foundation for issuing process against the accused. 3927 
L.30«99 I. C. 58*8 L. L. 3. Kd. 


5, Magistrate can either inquire into the case himself or direct a local investigation. 
He cannot have recourse to both alteratives, 44 A. 550. 

4. A Magistrate may bold an enquiry even after the local investigation has been made 
by a subordinate officer, if he is dissatisfied with the result of such investigation. 
38 C. 68 Contra 11 A. L. J 754. 

5. Where a Magistrate partly investigated the matter himself and partly was investigat- 

ed by a Police Officer, the procedure was illegal. 1928 L. 88. 

6 In case of complaint against Police, the Magistrate should himself hold the inquir}-. 
20 M. 387, 18 A. L. J. 731, 18 A. L. J. 620. 

7. \ Magistrate while holding enquiry cannot keep the accused in custody. 1930 A. 

259^31 Cr. L. j. 998*126 I. C. 256. 

S. Even if the complaint is made by a Pofalic Servant (Suh- Inspector or P. P.} inquiry 
under S. 202 can be ordered. 1930 P. 30, 1923 S. 48. 

3. By Police. i>ee — 7. 

J. It IS not a proper course to make indvsctittvinate use of Police Agency for investigaf- 
ing complaints. Such a case -would foster abuse. 12B. 161. 

Z Petty cases of assault, etc., should not be sent to Police for investigation. 

there i« a strong temptation to make money out of the complaint. 19 P. toy-t 
Cr.. 1933 S. 339, 13 F>. 161. 

3. Magistrate can direct the Police to make enquiry but cannot direct them to ttmt the 
complaiulas titat infonnation report. 1928 P. 389=^103 1. C. 333. 
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lirntnary littqiiiry-^icontd.) 

4. When a complaint is fcnl to Police, tlic> cannot send up accused for trial but only 
can make report to the Magistrate. 53 H. 339, 1923 C. 24 Poll. £ Bom. L. R. 589 
Dist. 2 P. 379 Contra. 

5. Wlicn a complaint is referred to Police ondcr S. 202, Police should only make a 
report but it docs not take away their poner to investigate and make arrest. 54 M 
595, 1932 L. 579. 1933 S. 136, 2 P. 379. 

G. Complainant has no right and pririleges to require the Court to refer the case to 
Police. 59 B. 171- 1935 B. 76*= 154 I. C. 325. 

Conditions precedent to — . (liTaraination of Complainant). 

1. Unless complainant IS examined, an enquiry or report cannot be called for, and if 
made, arc without jurisdiction and cannot form the basis of further action. 27 C. 921 
20 Cr. L. J. 552. 4 C. W. N. 305. 

2. If the complainant is not examined, he cannot be prosecuted in respect of his com- 
plaint if It IS f.alse, which was dismissed on report called for under S. ^.02. 2 P R 
1912 Cr.. 27 C. 921, 4 O. C. 127. 1924 B. 321=48 B. 360. 

3. / '* ■ • . . « . • ’’oiice, until he bad 

' ■ vitiated. 1935 A. 

7 Ref. 

, Copy of — 

The report of Police under S. 202 is part of record nhich should be furnished to accused 
on his application. 32 Cr. L. J. 689=1931 M. 429, 14 C. 141. 

Evidence in—. 

1. The investigating officer can examine the parties and their witnesses. 33 C. 1282. 

1 It 18 highly irregular 40 allow legal advisers of complainant and accused to examine 
sMtnesses. 1926 S. 188 = 93 I. C. S94. 1925 C. 576=84 I. C. 449 

3, Where the Magistrate making enquiry under S. 202 did not record the statement of 
witnesses but had before him the report of Police containing their statements and 
the witnesses repe.ated tae statements to him. Held, that the procedure is not illegal. 
1925 P. 584=89 I C. 386 = 26 Cr. L. J 1346. 

4, The investigating officer can import his personal knowledge. 120 I. C. 69. 

5. Magistrate can dismiss a camplamt after looking into the Police record only. 1924 
P. 797 = 83 I. C. 689=26 Cr. L. J 129. 

6. A Magistrate conducting local investigation can administer oath. 1 Cr. L. J. 118. 

’. In complaints against Police Officers. 

1. If the complaint is made against Police Officer, it is improper for a Magistrate to 
call for report from the Police Officer, who is himself the accused. 14 C 141. 

2. Sending a case to Police for investigation is not desirable where complaint is against 
a member of Police. 1928 L. 83 — 1 1 1 I. C. 878 = 29 Cr. L. J. 958, 1884 A. W. N. 
47, 18 A. L. J. 620. 

3. Complaints against Police Officers should be handled with care. The complainant 
should be given every facility to prove his allegations. 192b M. 288 = 91 I. C 539. 

4. The complaint against Police Officer should not be sent for investigation to a 
superior Police Officer or the Soper/ntendenl of Police. 9 C. W. N. 129, 18 A. L. 
J.731, 1884 A. W. N.47. 

5. The Magistrate should himself hold the injury’ in complaints against Police Officers. 
20 M. 387, 18 A. L. J 620=18 A. L. J 731. 

3. Inquest report as — . 

Inquest report by another Magistrate made under S. 176, Cr. P. C., cannot take the 
place of inquiry under S 202. 35 C W. N. 1032. 

3. Local inquiry or investigation. 

1, The enquiry under S. 202, cannot take the place of hearing. The Magistrate can- 
not refer the case under S. 202 to a subordinate Magistrate for calling upon the 
accused to show cause against prosecution and for submitting report. 46 C. 807. 



PreUiniuary (con/rf.) 


2 . 


4. 


'l.ToT,'! {43»T2i r'" 


Local investigation is not restricted to inspection of place of 
nation of parties and witnesses as well. 19 Cr. L. J. 126. 


occurrence but exami- 


A local inreseisation can be ordered when there is n quarrel of boundaries or 
matter of that ktnd. 10 A. L. J. 79. 


any 


5. Magistrate may hold an inquiry even after a local investigation by a subordinate 
oflicer, if he is dissalisfied with the result. 38 C. 63 Contra 1 1 A. L. J. 754. 

6. A Magistrate cannot direct an inquiry in a case in which the accused had been dis- 
charged under S. 253. 2 Weir 239. 

10. Notice to show cause. 


1. Issue of notice to accused before issuing process is undesirable. 55 B. 770, 39 C. 
ion, 49 M. 918—926, 1923 C. 198. 1928 L. 97, 1930 K, 156. 

2. It is a little incongruous to call On A person accused of an offence to show cause 
against process being issued when proceedings under S. 202 are in contemplation. 
1928 L. 97=106 1. C. 455 = 29 Cr. L. J. 39.49 M. 321. 

3. It is not fair to the accused that he should be called upon to state his defence before 
prosecution have laid all their cards on the table. The procedure is condemnable. 
1926 S. 394=27 Cr. L. J. 711, 1923 C. 193, 49 M. 321, 37 M. 181. 

4. If a Magistrate issues a notice to accused and gives him an opportunity of stating bts 
case and considers documentary evidence which the accused produces, he does not 
act illegally. 52 C. 448, 6 Com. L. Jl. 91 Contra, 14 C. 143. 

5. Examination of accused before a prima facte case is made out, is bad. 1928 L. 88. 

6. Accused need not disclose his defence in prelimiaary* inquiry and no inference can be 
drawn against him for non*disciosure. 1927 P. 292= 102 I. C. 899. 

7. The practice of issuing notice to show cause is unusual but does not justify interfer* 
ence by High Court in revision. 1928 L. 97=106 I. C. 455=29 Cr. L. J. 39. 

11. Opportunity to complainant. 

If in an inquiry under S. 202, evidence against the complainant’s allegations is brought 
before him, he should give him opportunity to explain or meet such evidence. 1928 
M. 135 = 106 I. C. 464 = 29 Cr. L.J. 48. 

12. Position of accused and his Counsel in — . 

1. A preliminary enquiry should not be held jn the presence of the person^ complained 

against and he should not be allowed to cross-examine the complainant s witnesses. 
40 C.444. 

2. Accused can be permitted to watch the proceedings and his Pleader should be allowed 
to act as ainicns ettritc. 8 Cr. L. J. 20, 12 Cr. L. J. 207, 1934 R. 167. 

3. A person against whom no process has been issued is neither an accused nor a 
person against whom any proceedings have been instituted. Such persons have no 
right to attend, mucli less to be represented by Pleader in an inquiry under S. 202. 

38 C. 880, 8 Cr, L. J. 20, 4 N. L. R, 81, 1923 U. 119S=29 Cr. L. J. 1059. 

4' Accused cannot appear during the proceeding when Magistrate is considering the 
report of the local investigation ordered by him. 21 C. W. N. 127. 

5. Statement made by a person complained against during an inquiry under S. 202 
cannot be admitted in evidence against him, 32 C. 1085. 

6. A Subordinate Magistrate who was deputed under S. 202, to hold inquiry 

the parties and witnesses and as a result of inquiry the complainant j r 

under S. 211, Held, that the procedure was not illegal. 1931 P.302 
702, 52 B. 441, 45 I. C. 237 Foil. 

7. Magistrate can give accused opportunity to explain certain circumstances. 132 I. 

C. 479, 52 B. 448=1928 B. 290. See 1933 C. 447, 1926 P. 34. 

8. Accused has no right to be present. 1934 R. 167, 14 C. 141, 40 C. 444 Ref. 
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PrcUminnry Enquiry— [contd!) 

9. Magistrate can allow accused to put in documents, to file statement and hear his 
arguments. 1934 O. 372-35 Cr. L. J. 1239, 1928 B. 290 Foil. 

10. Magistrate after making verbal Inquiries from the accused and complainant’s wife 

dismissed a complaint under S. 498, I. P. C. Held, his procedure was illeMl 
1934 0. 88= 147 I. C. 387. ^ 

11. Accused can be allowed to state his case and produce documents. 1934 S 14 ^ 

1928 B. 290 Rel. on. 

12. Magistrate can examine accused in an inquiry but cannot allow him to be repre- 
sented by lawyer. 1933 C. 447 Contra 1928 L. 88, 1923 L. 663. 

13. If the Magistrate allows accused to appear, the procedure is not illegal 52 B 
448, 1931 P. 302, 1934 O. 372. 1931 S. 113. 

14. Magistrate holding inquiry under S. 302 cannot permit accused to be represented bv 
lawj-er. 1933 C. 447 = 34 Cr. L J. 604=143 1. C. 606, 52 B. 448=1928 B 290 
40 C. 444, 35 I. C. 828 and 1923 C. 198 Ref. 

13. Postponement or rescinding of the issue of process. 

1. The process shall ordinarily issue after the examination of the complainant, unless 
the Magistrate has reason to doubt the truth of the complainant. 27 C. 793, 

2. After the issue of process, inquiry and report under S. 202 IS illegal. 1896 A \V N 
140, 1901 A. W. N. 44, 9 M. 282, 13 Cr. L. J. 749. 

3. Where a subordinate Magistrate has issued a process, the District Magistrate cannot 
interfere and order an enquiry. 27 C. 798. 

4. \Vhere a Magistrate without waiting for the report of local investigation issued pro- 

cess, the procedure is illegal. 1925 C. 989. 

5. S. 202 requires that reasons should be given when the issue of process is postponed 

1929 C. 176*116 I. C 72l=30Cr. L J. 705. ^ ^ 

6. After the issue of process against two accused one of them lays a cross complaint, 

the Magistrate can properly rescind the order to issue process and call for mouin- 
and report. 1932 C 662. ^ 

7. Magistrate should hold preliminary inquiry before ordering issue of process acamst 
the accused. 1935 R. 485 

14. Powers of investigating officer. 

1. A Magistrate conducting local investigation can administer oath. Such a proceed, 
ing is judicial proceeding. 1 Cr. L. J. 118, 52 A 457. 

2. The investigating Magistrate can direct prosecution of the complainant under S 476 

Cr. P. C. 36 C. 72. 

3. The Magistrate holding the investigation is not disqualified from afterwards trvint* 

the case. 24 C. 167. ^ 

4. If a Magistrate sends a cogoirable case to Police under S. 202, the Police Officer 
making the investigation can arrest and send up a charge sheet. 2 P. 379 (382) 

^ =1923 P. 547, 1933 S. 136=34 Cr. L. J. 763 Contra 53 B 339, 54 C. 303. 

5. The person to whom complaint IS sent under S. ^2, can import his personal know. 

ledge m the report. 1930 M. 443= 120 I. C. 69 = 39 Cr. L. J. 11 tO. 

6. Magistrate making order under S. 202 can stay proceeding pending cinl case 

1934 S. 143. 

7. If the Magistrate directs Inquiry of cognizable offence by Police. Police can put 
charge sheet for the same offence. 1934 S. 20 = 35 Cr L. J. 6JI, 193J S 
136 = 31 Cr. L. J. 763 Rel. on. 

8. A private person diiected to make an investigation has all the powers of an O.'T.cer 
in charge of the Police Station except the power to arrest withoct l^a^ant. 19’3 
B. 290 = 52 B. 448, 1932 P. 72. 

1 5. Recording reasons for — . 

1. If a Magistrate on examining the complainant, distrusts him, he is tou-ij to reccrJ 



Preliminary Enquiry - {contd.) 


2 . 

3. 


reasons before directing a focal investigation. 21 C.- VV. N. 127, 9 A S5 1928 L 
88, 1926 P. 34, 1931 S. 113, 20 M. 387, 14 C. 141, 129 C. 176. 


Omission to record reasons is mere irregularity curable under S. 537, unless it has 
occasioned a failure of justice. 25 M. 546, 1931 S. 113, 15 A. L. J. 642. 

Omission to record reasons is an illegality. 27 C. 921, 14 C. HI. 40 C, 41. 1926 Pi 
57, Contra 2 I. C. 618. 


4. Merely stating that Magistrate agrees with the Police report is not sufficient reason. 

11 Cr. L. J. 331. 

5. The reasons should not be based upon extra judicial information, but upon legal 
evidence or inquiry under S. 202. 13 B. 600, 6 Cr. L. J. 85. 

16. Revision against — . 


1. High Court will not ordinarily interfere with the details and adequacy of an enquiry 
under S. 202. 1930 P, 30=116 I. C. 46=30 Cr. L. J. 554. 

2. If the report is made by Police in a perfunctory manner and considered by Jiagis- 
trate in the same manner, the High Court will interfere in revision. 19 Cr. 
L. J. 263. 

3. The Court revising an order of refusal to issue a process need not give notice to the 
accused. 1926 S. 198^92 I. C. 590*27 Cr. L. J. 302. 

4. If the inquiry has been carefully made and carefully considered, High Court will not 
interfere. 19 Cr. L. }. 263=4 P. L. >V. 114. 

5. In case of omission of the Magistrate to record reasons for postponing issue, High 
Court w’lll interfere in revision if there was failure of justice. 55 B. 770, 1929 C. 
176, 25 M. 546, 1926 P. 34. 1931 S. 113, 12 Cr. L. J. 463, 1918 P. 350‘-652. 18 
Cr. L. J. 765. 


6. Omission to examine complainant is irregular. 1929 P. 473. 


7, Where the Magistrate does not record the statement himself but had the statements 
made before Police, High Court will interfere. 1925 P. 584. 

17. Staying of proceedings. 

Magistrate can postpone the Issue of process and stay proceedings till the decision of cross 
case. 1933 S. 254*34 Cr. L. J. 891. . 


18 . 

1 . 


2 . 

3. 

4. 

5. 


When proper. 

When the complainant is not speaking from personal knowledge, an inquiry under 
S. 202 should be directed. 61 I. C. 839, 1934 R. 167. 

Local inquiry should be ordered when there Is a quarrel about boundaries. 10 A. 
L. J. 79 

It js open to Magistrate to hold inquiry in case of doubt. 1921 P. 85. 

Inquiry can be made to ascertain the irnlli or falsehood of the^ cornplaint. It is not 
intended to supersede .a regular trial. Complaint cannot be rejected on the improve 
allegation of accused. 55 H. 770, 29 Bom L. R. 713. 

A' M.isistrnle taking cognizance of the offence on I’niice rcpoitcannct direct local 
investig.ition by subordinate Magistrate. 43 C. 854, 17 C. W. In. - . 


19. Who can conduct— . S^e 2 — 3. 

1. The iarestigation may be made under S. »2 by any .fficer subordinate to the Magis- 
trate. even though he be a clerk. 36 C. 72 

2. A local investigation to a subordinate Magistrate and not to a superior Magistrate. 

39 C. 1041, 

3. District Magistrate cannot direct a first class Magistrate to hold inquiry under . • 
202, as both are first class Magistrates. 2 P. R. 1912 Cr. 

4. A Magistrate cannot order a local inquiry by a Pleader in the nature of a coatm 

sion in a civil case. 18C. W. N. 399. ^ ^ 

5. If the offence is eaclusirely triable bi’ the Court of Sessions, \V', 

ehoul I not be made by a second class Magistrate. 4 C. • N* 305. •• 

N. C95. 
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PreParaliott, 

PREPARATION. 

1. Distinction between attempt and — . See Attempt — 2. 

2. Possession of means of crime. 

Premeditated crime must necessarily be preceded by appropriate preparations. Posses- 
sion of instruments or means of crime, c?., potson, coining instruments, house 
breaking implements, etc., are important factors in the judicial investigation of 
imputed crime. In many cases the possession of such instruments, etc., are made by 
statute ^rj/jid/rrciiJ presumptions of guilt. Will's Cir. Bv., 6lh Ed, 79; Best, 
S. 454. 

PREPARING CROSS-EXAMINATION, OPPORTUNITY FOR—. Sec Cross- 
examination — 20. 

PRESENCE AT OCCURRENCE. See Abetment — 36. Acts done in furtherance of 
common intention — 9. Bj'-standers, Eye iritness. Murder — 75. 

PRESENTATION OF APPEAL See Appeal— 39. 

PRESIDENT, MUNICIPAL COMMITTEE. See Breach of Trust-24. 

PRESIDENT OF A MEETING. 

The mere fact that accused presided .at .a public meeting in which revolutionary songs 
inciting to murder were sung, is not sufficient to charge him of abetment. 36 C. W. 
N. 191-1932 C. 549“I33 I. C. 763. 

PRESS— LIABILITY OF—. See Sedition — 12, Defamation — 30. 

PRESS AND REGISTRATION OF BOOKS ACT (XXXV OF 1867). 

Ss. 4 and 7. 

1. Person named as author in a book is not necessary to be presumed as author. The 
declaration under S. 4 of the Act is not evidence of the knowledge of the contents 
on the part of the Manager of the Press The fact of person being the keeper of 
the press and the printer of the p.amphlets br itself does not imply any knowledge of 
the contents. 47 B. 438 

2. In ease of change of keeper of pres^. fresh declaration is not necessary. 1931 O. 81. 

3. A Roneo Duplicator cannot be considered a “Printing Press.*' Any publication pro- 
duced by type- writing, duplicating or cyclostyling is not a ‘newspaper.’ 1931 N. 
177 = 32 Cr. L. J. 1265. Contra 10 P. 492. 

4. Presumptive proof under S 7 dors not applv to subsequent publication elsewhere 
1935 N. 90. 

5. Presumption of knowledge of contents does not apply to seditious pamphlets. 12 
L. 483. 

S. 13. 

1. The press that is referred to under S. 13 is .a press for the printing of books and 

papers. 57 C. 460. 

2. It IS for the prosecution to establish that tbe press was one which required a decla- 
ration and it was not in workable order. 57 C. 460, 

3. Declaration in the name of Manager is no offence. 1931 O. 81. 

S. 14. 

A false statement, not a declaration, which is not made and subscribed before a Magi«- 

, trate as provided by S. 4 cannot be said to have been male in making a declai.ation. 

1923 L. 440=73 I. C 689=24 Cr. L. J. 657, 

S. 16. 

The words "delivered out of press” are not equivalent to “print-d.” The work of printin'/ 
might be completed before any cop\' was actually delivered out of press. 4‘* .\. 315. 

PRESUMPTION. 

1. About compliance with law. 

1. Identification parade can be presumej to hare been held in such circumstances as to 
be truly valuable. 23 Cr. L. J. 449. 


l^rclimitiary Buquiry“{coiiti}.) 


2 . 

5. 


reasons before directing a local investigation. 21 C. W. N. 127, 9 A. 35. 192S 1. 
88, W26 l>. 34, 1931 S. 113, 20 51. 387, M C. 14I, 129 C. 176, 


Omission to record rea«ons is mere irregularity curable under S, 537, unless it has 
occasioned a failure of justice 25 M. 546, 1931 S. 113, 15 A. L. J. 642, 

Omission to record reasans is an illegality. 27 C, 921, 14 C. HI, 40 C. 41, 1926 Pi 
57, Coulra 2 1. C. 618. 


4. Merely stating that Magistrate agrees xvith the Police report is not sufficient reason, 
11 Cr. L. J. 331. 

5. The reasons should not he based upon extra judicial information, but upon legal 
evidence or inquiry Under S. 202. 13 B. 600, 6 Cr. L. J. 85. 

16. Revision against—. 


1. High Court will not ordinarily interfere with the details and adequacy of an enquiry 
under S. 232, 1930 P. 30*116 f. C. 46*30 Cr, L. J. 554. 

2. If the report is made by Police in a perfunctory manner and considered by Magis- 
trate in the same manner, the High Court will interfere in revision. 19 Cr. 
L. J. 263. 

3. The Court revising an order of reJusal to issue a process need not give notice to the 
accused. 1926 S. 198=92 I. C. 590 = 27 Cr. L. J. 302. 

4. If the inquiry has been carefully made and carefully considered, High Court will oot 
interfere. 19 Cr. L. J. 263=4 P. L. W. IH. 

5. In case of omission of the Xfasistraie to record reasons for postponing issue, High 
Court will interfere m revision if there was failure of justice. 55 B. 770, 1929 C. 
176, 25 M 546. 1926 P. 34. 1931 S. 113, 12 Cr. L. J. 463, 1918 P. 350— 652, U 
Cr. L. J. 765. 


6. Omission to examine complainant is irregular. 1929 P. 473. 

7. Where the Magistrate does not record the statement himself but bad the statements 
made before Police, High Court will interfere. 1925 P. 584. 

17. Staying of proceedings. 

Magistrate can postpone the issue of process and stay proceedings till the decision of cross 
case. 1933 S. 254*34 Cr. L. J. 891. 


18. 


3. 

4. 

5. 


When proper. 

When the complainant is not speak. ng from personal knowledge, an inquiry under 
S. 202 should be directed. 61 I. C. 839, 1934 R. J67. 

Local inquiry should be ordered when there is a quarrel about boundaries. 10 A. 
L. J. 79 

It is open to Magistrate to hold inquiry in case of doubt. 1921 P. 85. 

Inquiry can be made to ascertain the truth or falsehood of the complaint. _ 'j 
intended to supersede a regular trial. Complaint cannot be rejected on e imp o 
nUegation of accused. 55 B. 770, 29 Bom L. R. 713. 

A Magistrate taking cognizance of the olfence on Police renotl cannot direct local 
investigation by subordinate Magistrate. 41 C. 854, 1/ C. \v. iN. - • 


19. Who can conduct— Sec 2 — 3. 

1. The inYesligation may be made under S. 202 by any .fficer subordinate to the Mag.s- 
trate. even though he be a clerk. 36 C. 72 

2. A local investigation to a subordinate Magistrate and not to a superior Magistra 
39 C. 1041. 

3. District Magistrate cannot direct a first clas's Magistrate to hold inqairy un er 
202, as both are first class Magistrates. 2 P. R. 1912 Cr. 

4. A Magistrate cannot order a local inqnjry by a Pleader in the nature of a 

sion in a civil case. 18 C. W. N. 399. , ^ 

5. If the offence is exclusively triable by the Court of Sesrion^ 6*C*. W. 

should not be made by a second cla^ Magistrate. 4 C. W. N. 3Ui, 

N. 295. 
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Prf/vrr<Tf»o«. 

PREPARATION. 

1. Distinclion between attempt and*—. See Attempt — 2. 

2. Possession of means of crime. 

Preme-titale 1 crime must necesstniy be preceded by appropriate preparations. Posses- 
sion of instruments or means of crime, e t;., poison, coining instruments, house 
breaVing implements, etc., are impirt.mt factors m the judicial inrestigalion of 
imputed crime. In many eases the possession of such instruments, etc., are made by 
statute /TiMifT f.reie presumptions of guilt. Wills Cir, Ev., Gilt Ed, 79; Best, 
S.dSf. 

PREPARING CROSS-EXAMINATION, OPPORTUNITY FOR-. See Cross- 

eaammation — 20. 

PRESENCE AT OCCURRENCE. See Abetment— -36. Acts done in furtherance of 
common intention — 9. By-standers. Kyc witness, Murder — 75. 

PRESENTATION OF APPEAL. Sec Appc.il— 39. 

PRESIDENT. MUNICIPAL COMMITTEE. Preach of Tru5t-24. 

PRESIDENT OF A MEETING. 

The mere fact that accused presided .at a public meeting in which revolutionary songs 
inciting to murder were sung, is not sufficient to charge him of abetment. 36 C. \V. 
N. 191=1932 C. 549»13S I. C. 763. 

PRESS — LIABILITY OF— Sedition— 12, Defamation — 30. 

PRESS AND REGISTRATION OF BOOKS ACT (XXXV OF 1867). 

Ss. 4 and 7. 

1. Person named as author in a book is not necessary to be presumed as author. The 
declaration under S. 4 of the .\ct i< not evidence of the knowledge of the contents 
on the part of the Manager of the Press The fact of person being the keeper of 
the press and the printer of the pamphlets bv itselt does not imply any knowledge of 
the contents. 47 B. 43S. 

2. In case of change of keeper of pres*, fresh declaration is not necessary. 1931 O. 81. 

3. A Roaeo Duplicator cannot be considered a “Printing Press.’* Any publication pro 
duced bv type-writing, duplicating or cjclostvling is not a ‘newspaper.’ 1931 N. 
177 = 32 Cr. L. J. 1266. Contra 10 P. 492. 

4. Presumptive proof under S 7 does nJt applv to subsequent publication elsewhere 
1935 N. 90. 

5. Presumption of knowledge of contents does not apply to seditious pamphlets. 12 
L. 483. 

S. 13. 

1. The press that is referred to under S 13 is a press for the printing of books and 

papers. 57 C. 460. 

2. It is for the prosecution to establish that the press was one which required a decla- 
ration and It was not in workable order. 57 C. 460. 

3. Declaration in the name of M.anager is no offence. 1931 O. 81. 

S. 14. 

A false statement, not a declaration, which is not made and subscribed before a Magis- 

, trate as provided by S. 4 cannot be said to have been made in making a declaration. 

1923 L. 440 = 73 I. C. 689 = 24 Cr. L. J. 657. 

S. 16. 

The words “delivered out of press” are not equivalent to “printed.’ The work of printing 
might be completed before any copy was actually delivered out of press. 49 \. 315. 

PRESUMPTION. 

1. About compliance with law. 

1. Identification parade can be presumed to have been held in such circumstances as to 
be truly valuable. 23 Cr. L. J. 449. 
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Presumt^iion — (co«/rf.) 

2. Presumption thnt ofllclol nrl« are done according lo hvf is not ctiou?h to sbor that 
nti necessary precautions to make it ralaabls have hern taken. 1922 L. 31. 

2. About human conduct. 

1. If a person, in a position lo stop an illegal act heine done in his h >use, fails to do so, 
J 851 *^”*’°* rresume that he is an accessory to the net. 1925 O. 654“26 Cr. L. 

2. Nepllgence cannot l)e presumed. Kvery man must be deemed to hare taken ordinary 
care In his actions, 1925 N, 6S*=80 I. C. 920. 

3. Adultery may he mferred from EuiUy attachment and the existence of opportunities 
for intercourse. 33 1.0.118. 

4. In case of posssssion of stolen articles found soon after llieft the Court may pre- 
sume that accused is guilty of theft or knev they were stolen articles, unless he gives 
explanation. 1924 A. 192«81 I. C. 558. 

3. About non-production of evidence. Saa Witness — 70. 

Where the crovvn withholds rclcTant documenU in its possession, the Court will draw 
adrerse inference. 50 C. 276. 

4. About veracity of a witness. 

1. In charging the jury the Judge should not pm together the presumption el inno- 
cence of accused, with tlie presumption in favour of vcracitv of a witness. 1923 C. 
769=33 C.W.Ts. 55. 

2. Testimony given in a Court of Justice is presumed to he true until the contrary 
nppe.ars. 192S C. 769. IJest on BHdance, S. 352. Bvidence Act by ^Vootirofft 
{m Ed.), /.ofie 795. 

3. Presumption about ver.acity of a witness can be rebutted in various ways, i.< , his 
demeanour, his keeping back something important, etc. 1928 C. 769. 

4. If the oMwa of proving innocence is cast on the accused and the Jury is told to 
presume the statement of witness to bo true unless defence have shown good reasons 
to reject his statement it is misdirection. 58 C. 1095. 

5. As to certified copy. S. 79, Ev. Act. 

When a certified copy of a deposition of a witness is produced Court shall presume it 
to be genuine and deposition is proved. 1927 P. 61, 27 C. 639. 

6. As to depositions of witnesses. S. 80, Ev. Act. 5'c« Deposition, 

1. The presumption mentioned in S. 80 arises only in respect of record of 

which has been taken in accordance with law. 1933 C. 190=34 Cr. L. J. 430, 51 
I. C. 666. 


2 . 

3. 

4. 

5. 


Non-compliance with the rules for recording evidence vitiates proceedi^s. 52 C. 
159, 52 C. 499, 1926 C. 157, 49 M. 71, 52 C. 431, 42 C. 957 Contra 5 P. 63-1926 
P. 232, 1926 U. 78, 1925 P. +14 = 25 Cr. L. J. 811. But afcordmg to thj Priyy 
Council ruling it has been held to be mere irregularity. 1927 P. t-, 4+ Z r. 


L. J. 259. 

If the evidence of a witness is not read over or is taken in language different from 
one in which it is given, it is inadmissible and no secondary evidence can be 

28 T^I. 308, 6 C. 762. 42 M. 561 , 51 C. 236. 19 Cr. L. J- 169. +2 C. 240. But the 
more correct view is that it loses the benefit of S. 80 and J?" PJ jg® jpj3 fj. 
person before whom the deposition r T C. 

39 = 21Cr. U J. 500,20 Cc. L,J.S06.27 C.629 (P. C.), 1929 C. 617- 119 1. t.., 

193, 1923 O. 119, 86 I. C. 33 = 26 Cr. L. J.'657. ^ 

If the statement is not signed by the jndge, S. 80 does not apply. 46 C. 695, 


762. Contra 60 I. C. 437. 

There are three presumptions that arise under S. 89 » that the dwum^ 

genuine, secondly that the statement as to the circumstances under , . ^ 

taken, are true ; and thirdly, that the deposition or statement or c 
duly taken. S. 80 Ev. Act. 1925 L. 122=26 Cr. L. J. 1425. 
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PrcsffHi^/io>» — (co«f<f.) 

7. As to official or Judicial Act. S. 114, ill ie), Ev. Act. 

1. Court may presume that official acts were duly performed. 37 B. 415, 1930 O. 4C6. 

2. Presumption applies to the doing of an act and doss not extend to the doing of an 
act itself. 1934 U. 207, 1934 P. 33, 1928 P. 600=8 P. 1, 7 P. 733, 53 C. 718, 32 
C. 1107. 

3. Where an order is required by law to be published, the Court cannot presume its 
publication. 1932 C. 833, 1933 C. 347=34 Cr. L. J. 549. 

4. If the publication was proved, there will be presumption that it \vas properly made. 
1932 M. 508=33 Cr. L. J. 655. 

5. There is a presumption that all formalities were complied with regarding an attafch* 
ment. 1934 P. C. 217, 1923 N. 78. 

6. Presumption of precaution having been taken m identification parade is hardly 
sufficient to render it truly valuable. 1922 L. 31 = 23 Cr. L. J, 449. 

7. Evidence must be very strong to rebut the presumption. 45 I. C. 52. 

10. Accused is entitled to be considered innocent both during Police investigation and 
during hearing of case. 1935 C. 101 = 154 I. C. 1006. 

1 1 . Merely because accused makes a false defence or uses false testimony, he is hot 
deprived of presumption of innocence. 1934 S. 22. 

12. Presumption of innocence IS neither strengthened by acquittal nor weakened 'by 
conviction. 1934 A. 842= 35 Cr. L. J. 1229. 1934 A 27 Expl. 

8. As to absconding accused. See Absconding — 6 

9. Of guilt. Sec Burden of proof— 1. 

1. If accused does not disclose his defence but only sets up (Tbl>i a certain presumption 
arises against him as to his guilt. 1929 N. 36 = 29 Cr. L. J. 963. 

2. If accused has jewels of a murdered person in his possession and does not give' any 
explanation, the presumption is that accused is the murderer. 23 Cr. L. J. 697, 

10. Of guilt in murder cases. See Murder— 72. 

1 1. Of guilty knowledge. See Receiving stolen property— 13. 

12. Of innocence of accused. Sec Presumption of innocence. 

13. Refusal to answer question. 

1. Accused cannot defeat the ends of justice by refusing to answer questions. The 
Court may draw reasonable inference from such refusal. 1931 L. 178. 

2. No adverse presumption can be drawn from refusing to answer irrelevant questions 
47 B. S09. 

PRESUMPTION OF INNOCENCE. See Burden of proof— 2. 

1. There is a presumption of innocence of accused. 15 P, R. 1909 Cr., 5 P. R. 1901 

2. Prosecution must exclude all explanations of facts reasonably consistent with the 

innocence of accused. 1 P. R. 1914 Cr. ‘ ' 

3. When the action of accused is open to two coostructioos, one criminal and the other 
honest, the appellate Court should not assume that it was criminal. 1924 M. 8l6 
1950 S. 99, 1927 P. 292, 54 M. 931, 1931 O. 385. 

4. In inferior Courts the right principle is occasionally reversed and a person is presum- 
ed to be guilty the moment he is accused and every attempt on bis part to prove bis 
innocence is regarded as vexatious by the Court. 28 C. 594. 

5. Presumption of innocence is not affected by the conduct of the accused in the'thiaJ 

as to how he pleads or fails to plead in the proceedings. 46 A. 64. . , * 

6. If no priHiiT /flcic case IS made out, accused can safely rely on the presumpfion of 
innocence But when a /aci« case is made out, the presumption of'ippoc- 
ence is displaced and the force of suspicious circumstances is augmented, when 
accused offers no explanation. 1925 S. 289=26 Cr. L. J. 1063, 1927 S. 85. 


886 


Presumption of Innocence — {concld.) 

criminal cases Court should not proceed upon the assumptioa that accused actual- 
ly did what they were required by rules to da. 1926 C. 345-yi I. C. 883. 

8. Past good character does not lead to the presumption of innocence. 1928 L. 647. 

9. If the onus of proving innocence is cast on the accused and the Jury is told to 
presume the statement of witness to be true unless the defence have shown good 
reasons to reject his statement, it is misdirection. 58 C 1095. 

PREVENTION OF CRUELTY TO ANIMALS ACT (XJ OF 1890). 

General. 

The Act does not apply to the District of Saran in Behar and Orissa. 23 Cr. L. J. 87. 

S. 3. 

1. Working a lean pony and using bridle with leather disc studded with nails deserves 
conviction under S. 3 in preference to S. 6. 1924 R. 373. 

2. Torture of a cow for getting "piri" dye in a public place falls within S. 3. 17 C. 

W. N. 332=14 Cr. L. J. 132. 

3. The primary test of the offence is whether the act is cruel. Merely overloading 
a cart beyond the maximum weight prescribed by the regulations framed is not 
sufficient for conviction. 56 B. 264=1932 B. 427. 


1. A man is not guilty if the act is done in spite of reasonable precautions. 13 Cr. L. 
J. 274=141 C. 658, as to what is “Permits”. See 10 P. 847, 

2. The offence under S. 6 is punishable with fine only. 1924 R. 373. 

PREVENTION OF SEDITIOUS MEETINGS ACT (X OF 1911.) 

S.6. 

The word “promotion” implies some action anterior to the existence or occurrence of 
the thing “promoted” and therefore it cannot be said to have been “promoted”. 
There is a distinction between the promotion and conduct of a public meeting. 
1923 L. 342= >6 I. C. 689 = 25 Cr. L. J. 225. 

PREVIOUS ACQUITTAL OR CONVICTION BARRING TRIAL. S. 403, 
Cr. P. C. 

1. Absence in the first (rial. Sea Absence of complainant. 

1. A complaint was made against A and B. A only attended the Court and was 
acquitted. A fresh trial of B (absent) is barred. 4 C. W. N. 345. 

2. If out of the three accused, one absconded and the other two were convicted. The 
' third accused can be tried afterwards and the trial is not barred. 36 A» 168. 

3. Two persons were acquitted for conspiring with the third, who was not present at 

the trial. He can be subsequently tried. 41 C. 754. 

4. Where three out of several accused were sent up and acquitted, the rest can be 
tried afterwards. 37 C. 680, 53 C. 605 Contrtf 7 C. W. N. 493. 

2. Acquittal barring a trial — . See Acquittal~-2. 

3. Applicability of S. 403. 

1. The section does not rest on the doctrine of estoppel but on the rule of common Jaw 
that a man may not be put twice in peril far the same offence. 29 1\I. 126. 

2. Tt would be dangerous to regard a judgment of not guilty as not fully establishing 

the innocence of the accused. 38 C. 559 (578). 

3. Where conviction Is set aside and no acquittal is in force, retrial can be ordered. 

1929 A. 710=121 I. C. 24S. 

4. S. 403 does not apply to a refusal of Magistrate to make a complaint under S. 476, 

. Cr. P. C. 1930 S. 315. 

5. If accused is convicted for misappropriation of money on certain dates, 
afterwards be tried for a diflerent sum on a date falling within same interva . 

M. 978 = 59 M. L. J. 854. 
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Previous Acqtiillal or Conviction liarrittS Trial — (contd.) 

6. If the ofTence falls under two definitions, it is covered by S. 403. 1928 B. 177 = 109 

I. C. 346=29 Cr. L. J. 522. 

7. Conviction for an offence by A, B and C is no bar to trial of B, C and D. 9 

P. 585. 

8. Acquittal under S. 498, I. P. C., is no bar to trial for subsequent detention of the 
abducted woman. 1924 L. 330=74 I. C. 444. 

9. Applicability of S. 403 doss not depend npon additional evidence being available or 
not. 1921 P. 22=59 I. C. 207. 

10. Acquittal for mischief precludes a fresh charge for rioting almost on the same 

facts. 1924 M. 478=76 I, C. 708. 

11. An acquittal is immune from challenge only when the accused has been tried. 1926 
C. 691=95 1. C. 79, 31 A. 317. 

12. The test is whether the evidence is the same in both the trials. 1928 P. 577 = 110 

I. C. 792=29 Cr. L. J. 761, 48 C. 78. 

13. A previous order of relea-e which does not amount to acquittal is no bar to sub- 
sequent trial. 1932 C. 871 = 36 C. W. N. 1C38. 

14. In a prosecution for conspiracy accused were convicted. Their conviction for 
different conspiracy is not barred under S. 403. 1935 C. 316. 

15. Charge of criminal bre.ach of trust and cheating were based on the same facts. 
Charge of cheating was compounded with the permission of Court, accused can be 
convicted under S 405. 1936 M 353=37 Cr. L. J. 637. 

3. -A. Burden of proof. 

1. It is for the accused to raise the plea of previous acquittal and he can raise it at any 
stage. 1928 P. 577=110 1. C. 792=29 Cr. L J. 760, 1889 A. W. N 8, 25 I. C. 
1000. 

2. If the property IS stolen on different dates anJ the accused IS acquitted for receiving 
it. he can be tried f jf receiving another item and the o»iiis lies on accused to show 
that he received them all at one otcnsion. 1927 S 53 = 27 Cr L. J. 1256. 

3. It IS for the accused to shnw that the previooi Coart was competent to try the 
offence. 9 P. 58-)= 1930 P 28=117 1 C. 625 = 30 Cr L. J. 806. 

4. Charges which svouH have been joined. 

Magistrate acquitted the accused of abetment of theft, though he found him guilty of 
receiving stolen property but he did not charge him with it, as he could have done it 
under S 236, Cr. P. C. Held, that the second trial is birred. 1924 B. 448 = 86 
I. C. 479=26 Cr. L. J. 831, 41 C. 1072 

5. Court of competent jurisdiction. 

1. The Council of Elders (jirga) under the Punjab Frontier Regulation (IV of 1887) is 
a Court of competent jurisdiction under S. 403 and a persjn convicted by them can- 
not be retried on the same facts. 30 P. R. 1884 Cr. 

2. A person tried by a Village headman under the Burma Village \ct under S. 2)4, 

I. P. C., cannot be tried again. 1 R. 49 

3. The words “ competent to tr>' the offence ” mean that the accused on the second 
occasion must show that the former Court was m a position had it chosen to trj*, 
acquit or convict the accused of the offence subsequently charged. They do not 
refer to the jurisdiction of the Court to trv the class of offences in general. 9 P. 
585=1930 P. 25=117 I.C. 625 = 30 Cr. L J. 805, 37 A. 107, 17 Bom. L.R. 678 ReU 
on 36 M. 30S Not Foil 24 M. 641. 

4. The trial of accused in a Native State bars their trial in British India on the same 
facts. 5 L. L. J. 574. 

5. A trial by Court not having jurisdiction is void n6 iiiitio and It is not necess.ary to 
get the acquittal set aside before theaccosed can be retried. 8 B. 307, 6. \V. R. 13, 

2 W. R. 9. 53 B. 69. 

6. Where a conviction is set aside on the ground that Magistrate had no jurisdiction, 
accused can be retried, although the appellate Court did not direct retrial in a proper 
Court. 29 C. 412, 39 A. 293. 
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Previous Aeguifiat or Conviclton Barring Tri<tl~~’{cottld ) 

7. stood ap in Couri and shouted "jaf Mahibir" and beat another person 

With a shoe. 1 he Court punished him for Contempt ani su’^^quently he nas con- 

S- 355. !. P. C. I!M, that seeond trial is not 

A previous a^utol under S. 419. I P. C., is no bar to tritrl under S. 82, liesistm- 

iry the case mtboat saaction. 1921 
A. 205 «64 1. C 142-22 Cr. L. J. 750. Sm 1921 S. I37=!66 I. C. 657. 

9. Absence of compJami under S. 195 <11. Cr. P. C , mates the Coart n Court not of 
competent jurisdiction and therefore renders valueless the plea of previous acouittal 
under S. 403. 1927 S. 10=97 L C. 417=2/ Cr, L. J. 1105=2] S. L. R. 1. 

10. If a person is acquitted under S. 493 b/ a Court not competent to try an offence of 

bigamy, he can be tried under S. 494 and the finding of first Court is nat binding' oa 
the second, 1928 L, 844 = 110 I. C. 333=29 P. L. R. 533. 

12* S. 403 (4) nllon^s a second prosecution, if the o.Tsnci subiequently charged couW 
not be tried by the first Court. 25 Cr. L. 1. 1087 = 1925 M. 711=88 I. C. 31, HO 
I, C. 333, no I. C. 792=1928 P. 577, 18 Cr U I. 643. 

12, If an appellant is acquitted on the grojnJ of want of snnctjoi, he can be tried again. 
1929 A. 940=120 I. C. 121 =30 Cr. L. j. 1153, 37 A, 107. 


13, A District Magistrate tack a case oa Uts own fils and stayed further prjceediogs but 
did not communicate it to the lower C jurt, who ac.7uitted the .accused under S. 247, 
Cr. P. C. Held, that this acquittal is no bar to second trial. 1929 C. 657, 34 M. 253, 
7 C. W. N. 71 1, 4 C. W. N. 346. Sc, 40 M. 977. 


14. If accused is convicfed of noting he can be tried for dacoity, as the first Court could 
not try him for dacoity. 7 M. 557. 

15. Convictfon under S. 323 is no bar to a trial under S. 304, I. P. C. 43 M. 330 , 5 Botn* 
L. n. 125, 7 P. R. 1912 Cr. 


16. A person acquitted or convicted under S. 465, I. P. C., may be tried by the Sessions 
Judge under S. 467, I. P. C., on the allegations that document forged was valuable 
security. 19 Cr. L, J. 388. 

27. If Court which tried the first offence was also competent to try the subsequent 
offence, the trial of the latter offence is barred under S. 403. 24 M. 641, 36 M. 308, 
37 M. 236. 

18. The absence of proper complaint renders the Court “incompetent to try the 
offence. If accused is acquitted under S. 498, I P. C., on the ground that complain 
ant was not the proper person, a second complaint by the husband is not barred. 
31 A. 317. 

19. - Acquittal under Ss. 366, 368, 376, I. P. C., is no bar to trial under S. 498 on the 

same facts, since the previous Court was not competent to try the accused under S. 
498 m the absence of a complaint by husband, 17 Bom. L. R. 678, 

20. When a complaint under Ss 4D9 and 477-A, 1. P. C , wis tried by a second class 

Magistrate under S. 403, f. P. C., wha acquitted the accused, he can be tried again 
under Ss. 409— 477-A, I. P. C. 23 C. \V, N. 518. 

21. Mere setting aside conviction and directing accused to he committed is not acquittal. 

1932 A. 409. 


6. Discharge and acquittal of accused. Complaint— 12. 


An ordsr dismissing a complaint or discharge of accused is not an a^nittal and a 
fresh complaint on the same facts is mai'ntamable. 2S C. 652, 29 C. 726, 29 M. 1 ft 
28 C. 211, 36 A. 53, 36 A. 129, 8 R. II. 

Non-appearance of complainant in summons 
a fresh trial. 45 A. 58, 34 »M. 253, 5 P. L. T. 15, 

P. W. R. 191?. 

Fresh complaint is not debarred by an order under S. 494 (n). 1924 r. 

I. C. 689, 29 C. 726, 40 C. 71. 


See 22 A. W6. 

amounts to acquittal and ba« 
74 I. C. 719, 40 M. 970. 
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4. A second complaint on the same facts is not barred under S. 107, Cr. P. C. 71 I. C. 
696=1923 A. 332= J+ Cr. L. J. 232. 

5. After the dismissal of complaint of hart under S. 259, Cr. P. C., the complainant 
submitted .a fresh complaint with an application to restore it. Held, that the 
Magistrate had jurisdiction to restore it after passing an order of discharge. 1927 
M. 503 = 100 I. C. 384=28 Cr. L. J. 30+, 29 M. 126. 

6. A complaint dismissed under S. 259, Cr. P. C., can be revived on a fresh complaint. 
28 M. 310, 29 M. 126, 28 C. 652, 87 I. C. 928. 

7. If an application under S. 488, Cr. P. C., is dismissed for default, a subsequent ap- 
plication is competent. 5 R. 697=1927 R. 328 = 28 Cr. L. J. 912, 3 A. 224. 

8. The withdrawal of the case under S. 494 (6), Cr. P. C., has the effect of acquittal 
and will bar a fresh trial. 12 M. 35,40 M. 976. 

9. A compromise under S. 345, Cr. P. C., has the effect of acquittal. 29 P. 
R. 1914 Cr. 

10. S. 403, Cr. P. C., bars a second trial when the accused is acquitted and not when he 
is discharged. 17 A. L. J. 867. 

11. When a complaint is dismissed under S. 203, a second complaint to the same Magis- 
trate or different Magistrate of co-ordinate or inferior jurisdiction is competent. 1932 
M. 369=1931 M. W. N. 1149. 

12. A charge was framed against the accused. The Court finding that examination of 
complainant was not taken under S. 200. To remedy this defect the Court dismiss- 
ed the complaint. Held, it was not acquittal and second complaint is ralid 1934 A. 
877=35 Cr. L. J. 1177. 

7. Fresh trial on same (acts (or different offences. 

1. An accused once acquitted, cannot be convicted for another offence on the same facts, 
1928 L. 332=107 I. C. 766=29 Cr. L. J. 282, 1 Bom. L. R. 15. 

2. A trial for the offence of theft of an animal, bars a trial under S. 426, I. P. C., for 
killing it. 1 Weir 497. 

3. If accused is acquitted of mischief on the ground that the tree belongs to him, he 
cannot be afterwards tried for theft. 8 M. 296. 

4. If the accused is first tried for mischief alone, be cannot be tried for noting after- 
wards. 1924 M. W. N. 153= 1924 M. 478 = 76 I. C. 708. 

5. If a person commits breach of trust of different sums of money, he commits so many 
offences but it is not desirable that he should be tried as many times, when he could 
have been tried for all of them at one trial 57 C. 17, 1923 C. 179. 

6. Accused was acquitted under S. 408, I. P. C. and the prosecution alleged that he 
made three false entries to conceal the act of misappropriation. Held, he should not 
be tried for falsification of Recount S. 477-A on the same facts. 49 C. 924. 

7. A person acquitted of cheating cannot be tried again for the offence of falsification of 
account. 20 Cr. L. J, 667. 

8. Accused was acquitted under S. 498 and v’as subsequently convicted under S. 363 
tor kidnapping two infants of the woman who were with her, when she left the 
house. Held, the second trial was illegal. 56 P. L. R. 1911. 

9. Acquittal under S. 363 bars trial under S. 366 or 368. 20 Cr. L. J. 526. 

10. Acquittal under Ss, 380-^11, I. P. C., bars a trial under S. 54-A, Police Act, as the 
charge might have been joined before. 45 C. 727. 

11. Acquittal on a charge of unlawful assembly bars a further enquiry into the offence of 
hurt on the same facts. 5 C. W N. 72. 

12. Acquittal under S. 363 bars a subsequent tna! under S. 365, I. P. C. 24 
C. W. N. 856. 

13. If a person is acquitted under S. 338, 1. P. C., for rashly and negligently driving a 
car, he cannot afterwards be tried under S. 16, Motor Vehicles Act, for driving the 
car without license. 2 P. L. T. 31. 
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14. Acquittal under S. 211 bars a trial under S. 182, I. P. C. 36 M. 308. 

15. ,/^qmttal on a charge of forgery and abetment thereof bars a trial under S 82, 

Kegistration Act, since the accused could have been charged under S. 82 in the first 
trial. 1 R. 299. 

16. Acquittal under S. 411 bars subsequent trial under S. 414. 28 A. 313. 

17. Accused was acquitted of abetment of theft, he cannot be tried subsequently under 
5.411, I. P.C. 26 Bom. L. R. 440. 

18. Where the Magistrate issued summons for one of several offences alleged against an 
accused, and acquitted him, no fresh process could be issued against him in respect 
of offence already tried or of other offences. 2 C. L. J. 622. 

19. Accused was summoned under S. 426, I. P. C. and was acquitted under S. 247, Cr. 
P. C., for non-appearance of complainant. The District Magistrate directed that 
prosecution should proceed under S. 379, 1. P. C. Held, that the order is illegal. 
1923 C. 407-76 I. C. 293 = 25 Cr. L. J. 149. 

20. Accused were acquitted under S. 411 for possession of carpets, they cannot be sub- 
sequently charged for possessing postage stamps, etc., when the articles wer recover- 
ed together. 3 P. 503, 1925 O. 298=83 1. C. 481. 

21. If an accused is sentenced under a special Act and the sentence under the Penal Code 
IS an enhanced one, he cannot be tried under the latter Act, as the Court must have 
considered the same indirectly. 1930 C. 60=124 I. C. 69=31 Cr. L. J. 613. 

22. If accused is sent to jail under S. 108, Cr. P. C., he cannot be convicted under 
S. 12+-A for the same offence. 1928 R. 135=30 Cr. L. J. 630. 

23. If there is conviction under S. 121-A, a fresh conviction under S. 120-B cannot be 
founded on the same facts. 1925 L. 157=82 1. C. 169 = 25 Cr. L. J. 1241. 

24. A person was proceeded against under S. 291, 1. P. C., for disobedience of an order 
of the Court to discontinue a nuisance and was acquitted. He could be pfOcee:ed 
against under S. 18®, I. P. C., but a complaint by Court was necessary. 1930 L. 
1055= 129 I. C. 224 = 32 Cr. L. J. 253. 

25. Acquittal on a charge of murder and abetment of murder is a bat to prosecution for 
culpable homicide not amounting to murder and abetment thereof. 55 B. 520^1931 
Bom. 309=134 I. C. 1219=33 Cr. U J. 62. 

26. Where a person has been acquitted of the charge of abduction, he cannot be subse* 
quently prosecuted for the alleged rape of the female involved in the abduction case. 
1930 R. 360=128 I.C. 843, 6 R. 386. 

27. Where the Magistrate was at fault in not framing a charge under both Ss. 379 apd 
453, 1. P. C., and the accused having been acquitted under S. 453, a fresh complain 
under S. 379 was made. Held, that the Court could permit a second prosecution on 
the s.ame facts. 35 C. W. N. Ilv2=1932C. 291. 


8 . Fresh trial on same facts for same offence. 

]. In.-<charg»ofcbe,itinff, thecompllinanlmust djscrte, all the 

at the fitst trial and he cannot inttitute seriee of tnals each tased on 
dence of deception. 1927 JI. dd4=99 I. C. 1035 = 23 Cr. L. J. 235, 28 A. 31.. 

2. A judgment-debtor esenped from the Amin n-fio bad arrested hint. He j“', 

on the complaint of the decree-holder. A second trml on the complaint of Amm 
barred under S. 403. 1930 M. 785=127 I. C. 645 = 33 Cr. L. J. 27, 36 M. 303. 

3. Acquittal under n n-rong section is a bar to further triat on the same facts. 

3 14 = 25 Cr. L. J. 794, 66 t. C. 657. <o ,7 I C 

4. A person acquitted under S. 247. Cr. P. C.. cannot be tried again. 45 A. 58, 4 

719. 34 M. 253,40 M. 976. Sss 29 M. 125. wiving 

5. The trial o( accused for teceiring stolen propetlp is a bar to second tti^ piJred that 

other articles found in his possession on Che same day, aides, il can w ‘ ,5 c. 5II, 
at. »!.fr-Tent times. 50 C. 594, 3 1 . 


the other articles were received at different times. 50 C. 594 
15 A. 317. 

A person aeqeitted on a charge of bnilding a house without 


rithout sanecte a! .Municipal 
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Committee, cannot be retried because the house continues to stand. 17 P. W. H. 
1917 Cr. 

7. Accused assaulted A and B. He was acquitted on the complaint of A, he cannot be 
tried again on the complaint of B. 18 A. L. J. 85. 

8. When a complaint is dismissed for failure to pay process fee under S. 204 (3), a 
second complaint on the same facts is competent. 130 I. C. 825~32 Cr. L J. 603. 

9. Fresh trial on same facts for distinct offence. 

1. Where two oiTences committed are quite distinct and committed against diflerent per- 
sons, S. 403 is no bar to prosecution for the second olTence. 1929 A. 940=* 120 I. 
C. 121=30 Cr. L. J. 1153. 

2. Composition with one does not operate as acquittal of the others. 1930 A. 92=120 

I. C. 117 = 30 Cr. L. J. 1149, 9 A. 52, 29 A. 7, 36 A. 129. 

3. Accused carried off a woman and were convicted of house trespass and grievous 
hurt. The conviction is no bar to trial under S. 365, I. P. C. 3 A. L. J. 2. 

4. A previous conviction for being in possession of counterfeit coin under S. 243, 
I. P. C., does not bar a trial under S. 240 for passing other coins. 31 C. 1007. 

5. Trial for abetment of forgery is no bar to trial for using as genuine a forged docu- 
ment. 40 B. 97. 

6. The accused was charged under S. 409, I. P. C , for criminal breach of trust of 
Rs. 18,924 committed between 1st October 1921 and 1st March 1922. The charge 
was withdrawn. Subsequently he was charged for breach of trust of Rs 100 com- 
mitted on 30th November 1921 on the allegation that this sum was not included in 
Rs. 18,924 and w.'is not known to him. Held, that the trial is not barred. 50 C. 
632, 12 Bom. L. R. 226. 

7. Some Police Constables were tried for wrongful confinement and were acquitted. 
Subsequently they were tried for noting and convicted. Held, that the second trial 
was not barred. 48 C. 78. 

8. A complaint under Ss 352—504, T. P C , was made, but the Magistrate issued pro 
cess under S. 352 only and acquitted the accused. He held that a prtma facie 
case under S. 504 was clear and issued process under S. 504. Held, that the second 
trial was not barred. 20 Cr. L J. 43 

9. Where accused threatened 3 witnesses, the trial and conviction for threatening one 
witness, does not bar a second and separate trial of accused for threatening the other 
two witnesses. 9 W. R. 30. 

10. Acquittal Under S 400, I. P. C , is no bar to Inal under S. 395, I. P. C. 1 Bom. 
L. R. 15. 

11. The oflence under S. 91-B, Companies Act, has nothing to do with the breach of 
trust of the Bank’s fund. As the accused cannot be charged in the alternative, the 
acquittal under the first offence is no bar to the trial of the other. 1930 L. 57 = 118 
I. C. 650 = 30 Cr. L. J. 954, 23 C. 174. 

12. Conviction for affray is no bar to second trial under Ss. 323 and 147, I. P. C. 1929 
B. 451 = 118 1. C. 693 = 30 Cr. L. J. 965, 1925 A, 299. 

13. Acquittal of accused under Ss. 114-419, I. P. C., for false personation and before a 
Sub-Registrar IS no bar to a trial under S. 82, Registration Act. 1927 R. 303 = 
105 I. C. 236=28 Cr. L J. 908. 

14. Acquittal under Ss. 147 — 325 is no bar to trial under S. 302, I. P. C., on the same 
facts. 94 I. C. 359 = 27 Cr. L. J. 615, 42 A. 128, 24 M. 16. 

15. Where a woman is abducted and detained, the acquittal on a charge of abduction is 
no bar to the trial on a charge of detention. 1924 L. 330 = 24 Cr. L. J. 780. 

16. Conviction for affray is no bar to subsequent conviction for causing hurt in affray. 
47 A. 284=1925 A. 299 = 86 I. C. 64 = 26 Cr. L. J. 688. 

17. A charge under S. 193, I. P C., was withdrawn under S. 494 (6), Cr. P. C., and a 
complaint under S. 182, I. P. C., was made. Held, that the previous acquittal did 
not bar the subsequent trial. 1928 B. 177 = 109 I. C. 346 = 29 Cr. L. J. 522, 
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jurisdiction under S. 195, Cr. P. C. S. 403(1) docs not 
trinl. 5 P. 453, 46 I. C 716. 36 iM. 308 Dist. from. 
19. Want of jurisdiction. 


Operate ns liar 


to the second 


If the accused is acquitted hy Court who had no territorial jurisdiction, he can plead an 
aufro/ois acquit unless failure of justice occurred by trial in wronc Court 1933 M 
765=55 M. 996. 30 M. 94 Rcl. on. 53 a 69 = 1923 B. 530 mlTfrom 
PREVIOUS CONVICT RELEASE ON PROBATION-. Se. First ofTender-S. 
PREVIOUS CONVICTION. 

1. As bar to fresh trial. See Previous acquittal or conviction l>arring trial. 

2. Charge of— . See Cliarge — 22. 

3. Commitment in case of — . See Commitment— 23*A. 

4. Evidence of — . See Security for good behaviour from liabitual offenders— 15. 

5. Old—. Sic Enhanced sentence — 5- 

6. Proof of — . S. 511, Cr. P. C. See Enhanced punishment — 7. 

7. Sentence for — . See Enhanced punishment — 7. 

Sentence even with previous conviction must 6t the crime. 1924 B. 453, 1930 L. lOO. ' 

8. To prove state of mind. See State of mind— 2. 

PRIMA FACIE CASE. 

S. What is — . 


1. The evidence discloses a prima facte case when it is such that if unrebutted and if 
believed, it will be sufTicient to prove the case against tbe accused. 134 I. C. 1045 
= 33 Cr. L. J. 3=1931 C. 607. 


2. A ibrimrt/tTc/c case only means that there Is ground for proceeding. The Magistrate 
IS not bound to issue process even if there is txprima facie case. 1931 C. 607= 
134 r. C. 1045 = 33 Cr. L. J. 3=36 C. W. N. 16, Contra 1926 C. 259. 

3. Where a complaint prinia facie discloses an offence, a Magistrate cannot hold the 
charge to be groundless, unless he knows tne sort of evidence which is to be adduced. 
1930 L. 461 = 123 I. C. 275=31 Cr. L, J. 481. 

4. When facts alleged in the complaint disclose an offence and in the examination of 
complainant there are no contradictions, variations or serious and unexplained delay 
in instituting proceedings, there is a prima facie case for proceedings. 8 Cr. L. J. 
342, 21 I. C. 171, 31 I. C. 650. 

2. When — made out, duty of defence. See Defence — 9. 

PRINTER -LIABILITY OF—. See Sedition — 12. 

PRISONS ACT (IX OF 1894), 


Ss.3-13. 

1. An under-trial person is a prisoner. A judicial lock-up is a prison within the mean- 

ing of Prisons Act. 4 L. 448. 

2. An approver whose detention is ordered is a “Criminal Prisoner. 12 L. 635. 

S. 33. 

1. Accused sent a communication to tbe prisoner through a Jail warder. The prisoner 

read the communication and wrote a reply on the same paper and handed i ^ , 

warder for being carried to the second accused. Held, tlmt r 

under S. 42 of the Prisons Act read with S. 107. I. P- C. 1923 M.596-72J.i^- 
609 = 24 Cr.L.J. 449. 

2. Carrying a bundle of newspapers froni a prisoner inside the Jail to one outside is 

offence under S. 42. 1924 B, 385 = 83 I. C. 342=25 Cr. L. J. 1382. 

S. 40. . 

Courts under whose warrants under-trial prisoners are detained in Jail or j^ij 
have no jurisdiction to go into the question whether the Superintendent 
or has not disregarded or observed the provisions of S. 40. 14 L. Io2. 
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S. 52. 

District Magistrate and Magistrate of the 1st class as used in S. 52 do not include a 
Presidency Magistrate. 32 M, 303. 

S. 54. 

Where a medical ofiicer suspected by the Jailor to be conveying a letter to a prisoner 
refuses to submit himself for search, the offence is one under S. 186, I. P. C. and 
under S. 54 of the Prisons Act. 14 Cr. L. J. 619. 

PRISONERS’ ACT (III OF 1900). 

1. If a person is detained in prison he is subject to the provisions of the Prisons Act 
and rules thereunder. If the action of the Jail authorities is illegal or unjustifiable 
the Court can interfere in the interest of justice. 1931 L. 562= 133 I. C. 59. 

2. An order to examine a witness m Court and a consequential order for his removal 
can be reviewed by Court if there is some fresh material. 130 I. C. 538. 

PRIVACY— INTRUDING UPON—. Sec S. 509, I. P. C. 

PRIVATE PERSON— ARREST BY—. See Arrest — 7. 

PRIVATE PROSECUTOR. 

1. AppUcalion for enhancement by— . See Enhancement — 1. 

2. Conducting prosecution by — . See Prosecution— 4. 

3. Revision by — . Sec Revision. 

4. Withdrawal of case by — . See Withdrawal — 1. 

PRIVILEGE. 

1. Communication during marriage. 

1. Confession to husband : — No statement of an incriminating nature made by accused 
as to her guilt to her husband can be received in evidence. 81 I. C 271=25 Pr 
L. J. 783*1923 L. 40, 10 P. R. 1914 Cr. 

2. The restriction in S. 122 cannot be waived or relaxed. The disclosure by a widow 

of certain communications made to her by her husband immediately before his death 
cannot only be not compelled but could not be permitted at all. 40 C. 891. * 

3. S. 122 protects tne individual and not the communication, if it can be proved with- 
out putting the husband or wife into the witness box. 22 M. 1 . 

4. A letter was sent fay a husband to his wife containing incriminating statement, which 
was found on house search. It was tendered m evidence. Held, that the letter was 
admissible against the accused. 22 M. 1. 

5. The communication made by an arbitrator to his wife shortly before his death that 

he had accepted bribe from a party can be permitted to be disclosed in evidence 
subject to the requirements of S. 122. 1930 L. 280= 120 I. C. 494. 

6. The evidence of the wife of accused as to certain communications between her and 
her husband is inadmissible. 34 P. R. 1914 Cr,, 218 P. L. R. 1913, 10 P. R. I914 

7. Before admitting evidence the Court should ask the party whether he consents to the 
evidence being given. The consent must be express. 27 P. R. 1913 Cr. 

2. Communication with counsel. Ss. i2o — 127 — 12J, Evidence Act. 

1. Instructions to counsel are privileged documents. 9 1. C. 509, 10 M. 28. 

2. ^Communications made to the Pleader with the express purpose of being put in 

pleadings are not privileged. 8 I. C. 897, 16 I. C. 641. 

3. The obligation to keep undisclosed matters which ought not to be disclosed has 
nothing to do with the question whether at the time of the communication there was 
pending litigation or any prospect of it. 84 I. C. 353, 1925 B. 1. 

4. The obligation continues after the employment has ceased. 1925 Bom. 1. 

5. Giving out a matter w’hich is already a disclosed fact is not forbidden. 84 I. C, 353 

= 1925 B. 1 = 26 Bom. L. R. 887. 
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6 . 


A Pleader cannot disclose the contents of the will, where he 
succession certificate. 31 Bom, L. R. 1046=1929 B. 414. 


IS engaged to obtain a 


7. If objection is taken to admissibility on the ground of privilege, no adverse inference 
can be drawn. 50 C. 898. 


8. The knowledge which a Pleader acquires through his 'client as to the working ol 
stove is inadmissible in a patent action. 41 A. 125. 

9. The Court cannot rule out the evidence of a counsel as inadmissible on the ground 
of incompetency of the counsel to be a witness. 12 A. L. J. 285. 

10. Instructions to counsel are only privileged in the sense of being protected from 
disclosure to the opponent and there is no privilege as against the Court. But if 
the Court calls for written instructions, it cannot use them as evidence in the case. 
40 C, 898. 


11. Advice given by a Pleader is privileged and the disclosure by an attorney of such 
advice is prohibited. 84 I. C. 353. 

12. Presence of the client’s friend at the time of professional communications, does not 
affect attorney’s obligation to keep the communication secret. 26 Bom. L. R. 887. 

13. No privilege attaches to a statement made by a oarty’s servant, with reference to 
subject matter of the suit. 102 I. C. 425, 2 B. 453, 15 B. 7, 11 C. 655. 

14. Statements of witnesses recorded for the special purpose of being shown to legal 
advisers to ascertain whether there is a good case to go to the Court or not, is 
privileged. 43 I. C. 71. 


35. A Pleader cannot be charged for misconduct for refusal to disclose to the Court a 
professional communication made to him by his client. 14 Cr. L. J. 438. 


16. S. 125, Evidence Act, not only prohibits advice given by a Barrister, attorney, etc., 
but also the disclosure by an attorney of advice given by another Barrister and 
attorney. 1925 B. 1*84 I. C. 353. 

17. Advice given by legal adviser is privileged, 15 B. 7. See 2 B. 453, 

18. If Mukhtar is in possession of draft of incomplete statement of complainant ; not 
meant to be filed, he can claim privilege. 1933 C. 5*34 Cr. L. J. 62i. 5 Bora. 
L. R. 122 Dist. 

19. S. 126 is not restricted only to oral communication made to Pleader but to facts 
observed by him for the purpose of and in the course of his employment. 
1934 L. 269. 


3. Evidence as to affairs of state, S. 125, I. P. C. 

1. A report submitted to the Inspector-General of Prisons under S. 900 of the Jail 
■ Manualis an unpublished official record relating to the affairs of stale under S. 123. 

89 1. C. 387=26 Cr. L. J, 1347, 43 C. 304. 

2 Questions referred to in S. 123 should be disallowed by the Magistrate. 12Cr. 
L.J. 277. 

3. The Public Officer concerned and not the Judge is to decide whether the evidence 
referred -to shall be given or withheld This holds good even when the witness had 
access to olficial record and refreshed his memory before he came to give evidence 
48 C. 304, 1930 M. 342. 

4. The Head of the Department has absolute discretion to give or withhold permission 
and the Court cannot question the claim of privilege. 89 I. C. 387. 

5 In a prosecution for p«nury, an Assistant in the office of Deputy Controller of 
Statioaerj', Calcutta, while giving evidence, did not base his knowledge on hi* own 
— -it.u.i Ttcord of Government in respect or 
witness was not prepared to let the 
. . s evidence was not admis’ihle. 3o 


exi^rienc- 
which pri 
Court or 
C. W. N 


rrodactioa will be detrimental to public interest. 1936 N. 25 
P. C. 254 fccd 1922 A. 37 FoR. 


their 

>161 1931 



m 


•iviUg€~-{ccntd,) 

7. Departmental enquiry papers are not unpoblisheif cfocumenfs relatmg to aflafrs of 
state. 1936 N. 25=161 I. C. 658. 40 C. 898 and 16 C. W. N.431 Foil. 

8. Court is not entitled to inspect a document to decide the objection under S. 123. 
S. 162, Er. Act. 

9. But where letter written by the Head of Department reaches addressee, it ceases to 
be unpublished document. 1933 L. 157=143 I. C. 6S5. 

10. Police Diaries are privileged documents. 1933 L. 498. 

11. Statements made before Income-Tax Collector are not privileged, 32 M. 62, 
But the origional or certified copies of Income-Tax return cannot be produced under 
S. 54, Income-Tax Act, 56 B. 324. 

12. There is no adverse inference if privileged state document is not produced. 
40 C. 898. 

[. Incriminating questions. S. 132, Evidence Act. Sec Incriminating questions. 

i. Information as to commission of offence. S. 125, Evidence Act. 

1. In a criminal prosecution the witnesses for the Crown are privileged from disclosing 
the channel through which they received or communicated information, 42 C. 957. 

2. S 4V.« _e — 4 ..4. ---‘ormation 

• ■ • initiates 

3. Privilege cannot be claimed by a detective who cannot refuse on grounds of public 
policy to answer a question as to where he was secreted. 42 C. 957. 

4. Non-production of a complaint when demanded merely for ascertaining informer’s 
name is not improper, but is privileged. 37 I. C. 54. 

5. A defence counsel cannot elicit from a prosecution witness whether he is spy or 
informer. 42 C, 957, 

5. Objection regarding*—. 

1. If objection is taken to admissibility of evidence on the ground of privilege, no 
adverse inference can be drawn from it. 40 C. 898. 

2. The Court has no power to compel disclosure, if the objection is raised by the proper 
authority. 6 Bom. L- R. 160, 1930 M. 342. 

7. Of Editor of newspaper. Sec Defamation — 30. 

No privilege attaches to the profession of press higher than that of ordinary citizen. 41 
C. 1023. 

B. Of Judge and Magistrate as to his knowledge and conduct. 5. 121, Evidence Act. 

1. Evidence of subordinate Magistrate holding preliminary enquiry into a charge is 
admissible. 3 M. H. C. R. 372. 

2v The witness has simply a privilege of refusing to answer a question. The Court can 
warn him but cannot disallow question. 12 Cr. L. J. 277. 

3. A Judge who was present at a search cannot try a case. 5 C. W. N. 864. 

4. If the Judge does not object to the question, it does not lie in the mouth of any other 
person to assert the privilege 3 A. 573, 3 M. 277, 

5. Judges may, if they like, testify but they cannot be compelled to answer their conduct 
in Court. S. 121, ill. (a) (&). 

6. A Munsif ought not to be called on to depose as to what took place before him in 
the course of trial. He is entitled to exemption. C M. H. C. R App. 42. 

9. Of accused. See Examination of accused — 17, 

10. Of witness. Sec Defamation — 32. 

11. Official communication. S. 124, Evidence Act. 

1. A Government resolution reciting various opinions of Government ofBcers, including 
their legal adviser, is a privileged document. 99 I. C. 293=1926 B. 590. 

2. Order by a Collector assessing income-tax is not privileged. 32 M. 62. 


Privilcsc'-{coiicld) 


3. 

4. 

5. 


’ '' offi'^er regarding ti.e apprehension ol 

accused ,m the hearing of vanous people is not privileged. 22 C. W. N. 451. 

^^ements made by witnesses in departmental enquiry into the conduct of Police 
Officer are not pnrileged. 16 C. W. N. 431 =*13 Cr. L. J. 445, 


Secondary evidence of the contents of communication made in official confidence is 
inadmissible. If there is no likelihood of primary evidence being given, a complaint 
based on such communications ought to be dismissed under S. 203, Cr. P. C. 4 P. 


6. An Officer’s refusal to disclose a document on grounds of public policy is final 47 

I. C. 225, 39 M. 304. 

7. The trial Court has jurisdiction to decide whether an official communication is confi- 
dential. 113 I. C. 872= 1928 M. 1093. 

8. Documents produced and statements made under Income-Tav Act are not orivilecefi. 
32M.62. 

9. It is for the Court to decide whether a document is a communication made to a 
Public Officer in official confidence. If the Court decides that it was so made then 
it is solely for the officer to say If its disclosure would or would not be in the public 
interest. 44 A. 360, 1929 0. 543, 39 M. 304, 32 M. 62. 


10. Statements made by Railway employees to station master as regards theft are not 
privileged. 1929 6. 543. 

11. The statement was made to Superintendent of post Office that accused put steel 
instead of gold in the insured cover. Held, that he was bound to disclose his name. 
2 Bom. L. R. 329. 

12. S. 124 involves two matters, vi»., whether particular document for which privilege 
is claimed falls within it and public interest will suffer by disclosure. The former 
question is for the Court to decide while the public officer is the sole j'udge for the 
latter. 1935 M. 342 (l)*4l M. L. W. 472. 32 M. 62 and 39 M. 304 Rel. on. 44 
A. 360 Ref. 


12. Railway communication. See Departmental enquiry. 

13. Statements in departmental inquiry. 

1. Statements made by witnesses in a departmental inquiry’ into the coaduet of a Police 
Officer are not privileged and can be used to cross-examine those witnesses. 16 C. 
W. N. 431 = 13Cr. L, J. 445. 

2. B was charged with theft. The station master started inquiry and took down state- 
ments of four persons who were Railway employees. These statements^ were for- 
warded to the Divisional Superintendent who objected under S. 124, Evidence Act, 
to their production before the trying hlngistrate, when called by the accused to 
cross-examine those witnesses. Held, that these coniniunications were protected. 
1929 O, 543=6 O. W. N. 937. 

3. Statements recorded by a Magistrate in a departmentaHnquiry are not public docu* 
merits, as such inquiry is not a judicial one. 58 C. 96— 1930 C. 370. 


14. 


4. 


Waiver of — . 

If there is waiver at one stage by ‘not mahin: 
claimed subsequently. 721.C. 214. 


any ofajeclion, privilege cannot be 

Even if a person is willing to disclose the source of his information, thus ^ 

his privilege under S. 125, it is the duty of Judge to exclude such crtdeoce. 


The^reiriclion in S. 122, Evidcnc Act. is not ons that can be vraived or vrhxb » 
Court can relax. 40 C. 891. pot lie 

If the witness does not object to the question and waives the privilege it does 
in the mouth of any other person to assert the privifege. 3 A. 573. 


PRIVY COUNCIL. 


1. Interference by— on appeal. 

1. Privy Couacil will not review or interfere with the course of Criminal Procee mgs, 
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unless it is shown that by a disregard of the forms of legal process or by some 
violation of the principles of natural justice, or otherwise, substantal and grave in- 
justice has been done. 22 B. 528, 25 M. 61. 

2. The Privy Council does not sit as a Court of criminal appeal. To allow criminal 
proceedings to be reviewed by it there must have been substantial and grave injus- 
tice done. 34 C. W. N. 599. 

3. ‘ The Privy Council will not take cognizance of a mere mistake which the Court in 

India has made in the exercise of its jurisdiction. 1925 P. C. 130 = 49 B. 455. 

4. If the Lower Court has come to a conclusion on evidence before it, the Privj’ 
Council will not disturb that conclusion, 6 L. 226, 2 L. 34. 

5. Privy Council will not interfere unless there has been some violation of the Princi- 
ples of Justice or some disregard of legal principles. 48 B. 515, 1932 P. C 23t 
1922 P. C. 162=69 I C 631=26 C. W. N. 57, 11 L. 192. 44 C. 876. 

6. Wrong interpretation of sections of Acts does not justify interference by Privy 
Council. 6 L. 45= 1925 P. C. 52. 

7. The Privy Council will net interfere because it would have taken a different view of 
. the evidence. 44 1. A. 137. 

8. The Board only recommends His Majesty to exercise his jurisdiction in appeals In 
criminal cases upon certain very restricted grounds. 5 R. 53. 

9. Privy Council will not interfere on the ground of misdirection to Jury. 41 C. 1023, 
1925 P.C. 305, 41 C. 558. 15 A. 310. 

10. Privy Council set aside the conviction for abetment of murder, which was based 
mainly on inadmissible evidence and when that evidence w'as excluded, there 
did not exist any reliable evidence on which a capital conviction could safely be 
based. 36 M. 501. 

‘11. Privy Council will not interfere on the ground of misappreciation of evidence. 44 
C. 876. 

12. The Privy Council refused to interfere with an order of forfeiture of security under 
the Press Act, having found that the statute applicable to the case had been proper- 
ly constructed. 52 I. C. 209=23 C. W. N. 986. 

13 If the sentence pronounced against the appellant formed an invasion of his liberty 
and denial of hts just rights as a citizen, the Privy Council will interfere. 18 C. 
W. N. 98. 41 C. 1023. 

14. If a person is deprived of a constitutional or statutory right to be tried by the Jury 
or by some particular tribunal, the Privy Council will interfere. 44 C. 876 

2. Leave to appeal. 

1. Points not properly raised at the trial are not points which m ordinary circumstances 
deserve much consideration as grounds for special leave. 52 C. 197. 

2. It is difficult to induce the Board to advise the granting of special leave to appeal in 
a criminal case. 1930 P. C. 291 = 123 1. C. 731. 

3. Leave to appeal in criminal cases is granted only when there is grave and substan- 
tial injustice due to non-observance of some forms of legal process or violation of 
principles of natural justice. 1924 C. 546 = 83 I. C. 560, 33 B. 221. 

4. The Board is not bound to give reasons, if it refuses to advise that leave to appeal 
should be granted. 49 C. 845. 

5. Before granting the certificate that the case is a fit one for appeal to the Privj' Coun- 
cil, the High Court must be satisfied that there is a reasonable ground for thinking 
that grave and substantial injustice may have been done by reason of some depar- 
ture from the principles of the natural justice. 33 D. 221. 

6. Leave to appeal will not be granted, where upon the face of app.ication it is plain 
that on the merits it is bound to fail. 12 L. 2S0. 

7. Where the objection, if well-founded, would go to the root of jurisdiction, the Beard 
will interfere. 12 L. 2S0. 

Incase of contempt of Court, leave to appeal to Privj- Council ought cot to be 
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3. A statement wade by a subordinate to his officer regarding the apprehension o( 
accused in the hearing of various people is not privileged. 22 C. W. N. 451. 

^ements made bit witnesses in departmental enquiry intotheccindiictofPol.ee 
Oificer are not privileged. 16 C. W. N. 431 = 13 Cr. L. J. 445. 


4. 


5. 


Secondary evidence of the contents of communication made in official conhdence is 
inadmissible. If there is no likelihood of primary evidence being given, a complaint 
based on such communications ought fo be dismissed under S 203 Cr P C 4 P 
W. R. 1910 Cr. , . . . . 


6. An Officer's refusal to disclose a document on grounds of public policy is final 47 
1. C. 235, 39 M. 304. 

7. The trial Court has jurisdiction to decide whether an official communication is confi- 
dential. 113 I. C. 872-1928 M. 1093. 


8. Documents produced and statements made under Income-Tax .'^ctare not privileged. 
32 M. 62. 

9, It is for the Court to decide whether a document is a communication made to a 
Public Officer in official confidence. If the Court decides that it was so made then 
it is solely for the officer to say if its disclosure would or would not be in the public 
interest. 44 A. 360, 1929 O. 543, 39 M. 304, 32 M. 6Z 

10. Statements made by Railway employees to station master as regards theft are not 
privileged. 1929 O. 543. 

11. The statement was made to Superintendent of Post Office that accused put steel 
instead of gold in the insured cover. Held, that he was bound ro disclose his naijiff- 
2 Bom, L. R. 329. 

12. S. 124 invoives two matters, via., whether particular document for which pn'rileffe 
is claimed falls within it and public interest will suffer by disclosure. The former 
question is for the Court to decide while the public officer is the sole judge for the 
latter. 1935 M, 342 (l)«41 M. L. W. 472. 32 M. 62 and 39 M. 304 Rel. on. 44 
A, 360 Ref. 


1 2. Railway communication. See Departmental enquiry. 

13. Statements in departmental inquiry. 

1. Statements made by witnesses in a departmental inquiry into the conduct of a Police 
Officer are not privileged and 0.-10 be used to cross-examine those witnesses. 16 C. 
W. N. 431 = 13 Cr. L. J. 445. 

2. B was charged with theft. The station master started inquiry and took down state- 
ments of four i>ersons who were Railway employees. These statements^ were for- 
warded to tlie Divisional Superintendent who objected under S- 124, Evidence Act, 
to their production before the trying Mogistrate, when called by the accused to 
cross-examine those witnesses. Held, that these communications were protected, 
1929 0. 543=6 O.NV. N. 937. 

3. Statements recorded by a Magistrate in a departmental inquiry are not public docu- 
ments, as such inquiry is not a judicial one. 53 C. 95“ 1930 C. 370. 


M. Waiver of— . 


there is waiver at one stage by not making any ohjeclion, privilege cannot he 
limed suhsequeatfy. 72 I. C. 214. 

Even if 


ff thcr 
chi 


CUimeo sui’Sequeatiy. 1 . -iii. . . 

Even if a person is williog to dtscl.-«e the source of hi* information, 
his privihge under 5. 125, it is the duty of Judge to exclude sech eridc-ce. 

Tfc; in 9. 122, Evidence Act, is not one that can be waived of ^ 

Court can relax. 40 C. fc9t. 

If the T. iir-si d y'^ eh;'<l to t^-e question and waives the pnvd-ge it 
in ti-*- r-.vuth cf any ether person to assert ih* privil'ge. 3 A. 373, 


PRIV'V COVSCll, 

t. Interference by — on appval 

I . { r-.w* fti.l c-tt review cr isterfere with the cocTte ci 
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unless it is shown that by a disregard of the forms of legal process or by some 
violation of the principles of natural justice, or otherwise, substantal and grave in- 
justice has been done. 22 B. 528, 25 M. 61. 

2. The Privy Council does not sit as a Court of criminal appeal. To allow criminal 
proceedings to be reviewed by it there must have been substantial and grave injus- 
tice done. 34 C. W. N. 599. 

3. ' The Pri\T Council will not take cognizance of a mere mistake which the Court in 

India has made in the evercise of its jurisdiction. 1925 P. C. 1S0*=49 B. 455. 

4. If the Lower Court has come to a conclusion on evidence before it, the Privy 
Council will not disturb that conclusion. 6 L. 226, 2 L. 34. 

5. Privy Council will not interfere unless there has been some violation of the Princi- 
ples of Justice or some disregard of legal principles. 48 B. 515, 1932 P. C. 234, 
1922 P. C. 162=69 I. C. 631=25 C W N. 57, 11 L. 192. 44 C. 876. 

6. Wrong interpretation of sections of Acts doss not justify interference by Privy 
Council. 6 L. 45= 1925 P. C. 52. 

7. The Privy Council will net interfere because it would have taken a different view of 
the evidence. 44 I. A. 137. 

8. The Board only recommends His Majesty to exercise his jurisdiction in appeals in 
criminal cases upon certain very restricted grounds. 5 R. 53. 

9. Privy Council will not interfere on the ground of misdirection to Jury 41 C. 1023, 
1925 P.C. 305, 41 C. 558. 15 A 310. 

10. Privy Council set aside the conviction for abetment of murder, which was based 
mainly on inadmissible evidence and when that evidence was excluded, there 
did not exist any reliable evideoce on which a capital conviction could safely be 

based. 36 M. 501. 

11. Privy Council will not interfere on the ground of mis.ippreciation of evidence. 44 

C. 876. 

12. The Privy Council refused to interfere with an order of forfeiture of security under 
the Press Act, having found that the statute applicable to the case had been proper- 
ly constructed. 52 I. C. 209 = 23 C. W. N. 986. 

13. If the sentence pronounced against the appellant formed an invasion of his liberty 
and denial of bis just rights as a citizen, the Privy Council will interfere. 18 C, 
W. N. 98. 41 C. 1023. 

14. If a person is deprived of a constitutional or statutory right to be tried by the Jury 
or by some particular tribunal, the Privy Council will interfere. 44 C. 876. 

Leave to appeal. 

1. Points not properly raised at the trial are not points which in ordinary circumstances 
deserve much consideration as grounds for special leave. 52 C. 197. 

2. It is difficult to induce the Board to advise the granting of special leave to appeal in 
a criminal case. 1930 P. C. 291 = 123 I. C. 731. 

3. Leave to appeal m criminal cases is granted only when there is grave and substan- 
tial injustice due to non-observance of some forms of legal process or violation of 
principles of natural justice. 1924 C. 546 = 83 I. C. 580, 33 B. 221. 

4. The Board is not bound to give reasons, if it refuses to advise that leave to appeal 
should be granted. 49 C. 845. 

5. Before granting the certificate that the case is a fit one for appeal to the Privy Conn- 
cil, the High Court must be satisfied that there is a reasonable ground for thinking 
that grave and substantial injustice may have been done by reason of some depar- 
ture from the principles of the natural justice. 33 B. 221. 

6. Leave to appeal will not be granted, where upon the face of app.ication it Is plain 
that on the merits it is bound to fail. 12 L. 280. 

7. Where the objection, if well-founded, would go to the root of jurisdiction, the Board 
will interfere. 12 L. 280. 

In case of contempt of Court, leave to appeal to Privy Council ought not to be 


/ 
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granted, because every Court of Record is the sole and exclusive judge of what 
founts to contempt of Court. 1935 C. 419- 156 I. C. 1055. 10 C. 109 (P. C.) 


9. Improper admis™n or rejection of cTidence upon a criminal charge like statemtnts 
Under b. loZ Ct. P. C or S. 25t EWdence Act, does not necessarily amount to 
lajJure of justice entitling a petitioner to special leave to appeal. 1925 P. C, 52« 
6 L. 45. 


’ 10. Where on a revision from the order of conviction by Chief Presidency Magistrate, 
the High Court confirms the conviction, the High Court has no jurisdiction to en* 
tertain a petition for leave to appeal to the Privy Council from its judgment. 1935 
C. 477=62 C. 389=39 C. W. N. 235. 21 I. C. 470, 21 I. C. 912 and 1924 C. 338 
Rel. on. 


11. Letters Patent (Cal.) cl. 25 and 41 has reference to original criminal jurisdiction 
of the High Court. 62 C. SB9-19S3 C, 477. 

12. Proceedings for contempt of Court do not come within the Phrase “original crimi* 
nal jurisdiction of this Court” in cL 4L 1935 C. 419=156 I. C. 1055. 


'13, Leave to appeal to Privy Council from death sentence can be entertained by Char* 
tered High Courts only. 1933 N, 216=34 Cr. L, J. 934. 1925 P. C. 1, 44 C. 
876. 49 C. 845 Rel. on. 

14. When there was a difference of opinion between different High Courts with regard 
to a section of Cr. P. C. special leave was granted. 1936 P. C. 253 (l). 

3. Power to award costs of appeal to — . 

Where the case was of a civil nature aud the appellant was convicted, the Privy Council 
directed the Crown to pay the appellant’s costs in appeal. 18 C. W. N. 98. 

4. Staying execution of sentence —Bail-*- 

1. A High Court has inherent jurisdiction to stay the execution of its own order when 
the ends of justice require it. Where an application for special leave to appeal to 
the Privy Council has been lodged but not heard, High Court can grant bail. 49 
A. 247, 24 RI. 161, 15 P, R. 1908 Not FollCottfra 1936 C. 809. 

2. Stay of execution of a sentence of death pending an appeal to the Privy Council U 
a matter for the con^deraiiOTt of the Executive Government and not withm the 
province of Judicial Committee. 42 C. 739. 

PROCEEDINGS— COPIES OF— See Copy. 

A third patty cannot get copies of the depositions in a pending case. 1932 B. 638. 

proceedings in legislative council. See Interpretation of Statute 
—15. 


PROCEEDINGS— STAY OF—. See Stay of Proceedings. 
PROCESS FEE. 

1. In summons case. See Camphlat See S. 244, Cr. P. C. 

2. In warrant case. 


S. 2+4. Cr. P. C.. provides for summoning of witnesses in / 

case Tvo process fee is required from the compLamant. 1924 P. 95, 

554 Contra 15 Cr. L. J. 363, 1926 R. 164. 

PROCESS— ISSUE OF—. See Complaint— 17. 

PROCESS OF COURT, p 

Ptocvss of Court is a general word meaning in fact anything done by the Court. 

74U 130 I. C. 53^=1931 P. 81. 7/-£,Wcl 

procession. See Police Act. Ss, 30. 31,32, Disturbing religious assernWy-i^ • 
as sembly— 14. See S. lOS, Cf. P. C, 

1. Actual obstruction to procession need not be proved. f. C. 834, 23 

owing to the hostile attitude of the defendartt U could cot start. 

M. U.tT, 25?- 
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2. When tin illegal order of a Magistrate has been obtained restraining a procession, a 
suit to decree the right to carr^' such procession is maintainable without proof of 
special damages. 32 M. 478, 34 B. 571. 

3. An order prohibiting procession under S. 144, Cr. P. C., on the ground that the 
Magistrate would not be able to prerent a breach of peace with force at his dis* 
posal is legal. 15 Cr. L. J. 30. 

4. Where Hindus, in accordance with a decree obtained in their favour, applied to take 
procession, the order of Magistrate forbidding the procession on ground of likeli- 
hood of rioting or bloodshed is illegal. It amounts to confession of impotence on 
the part of authorities. 1927 M. 611 = 101 I. C. 893 = 28 Cr. L. J. 509. 

5. An absolute prohibition of procession in all streets at all times under S. 154, Cr. P. 
C. is improper. 1932 M. 294. 

6. Persons of ever)* sect are entitled to conduct religious processions through public 
street®, so that they do not interfere with the manner and use of such streets by 
the public, and subject to such directions as a Magistrate may lawfully give to 
preient obstructions of thoroughfares or breaches of the public peaces 1925 P 
C. 36=47 A. 151 = 86 I. C. 236, 1935 A. 575 = 156 I. C.595. 

7. Hindus are entitled to celebrate Ram Lila and take out processions, even though 
not exercised before and although objected to by Mahomedans. 1935 A. 575= 156 

1. C. 595. 1925 P. C. 36 = 47 A. 151 applied. 

8. Procession nith music on public roads is not unauthorized. 1933 N. 277=34 Cr 
L. J. 705. 1925 A. 165 = 47 A. 205 and 1931 A. 674=53 A. 836 Rel. on. 

PROCURATION OF MINOR GIRL. S. 366 A., I. P. C. 

1. Essentials and Evidence. 

1. The aim of S. 366-A, is to prevent immorality. Often it may happen that a girl 
under 18 jearsof age may desire to leave her husband to better her prospects 
elsewhere. Such a desire would not save her helper from a conviction under S. 
366-A. 119 I. C. 14= 1929 A 709 (2) = 30 Cr. L. J 985. 

2. Where the accused offers the girl to several persons a fresh offence is not committed 
at every fresh offer. 1929 A. 585=30 Cr. L.J. 904, 1932 L. 555. 

3. Any reason given by accused to move the girl from one place to another is sufficient 
for inducement The girl’s subsequent willingness will neither prevent the offence 
nor reduce its gravity. 30 Cr. L. J. 904. 

4. A girl under eighteen years was taken by accused from place to place with the inten- 
tion of compelling her to marry or that she may be forced or seduced to illicit 
intercourse. There was no evidence that the girl was compelled to accompany the 
accused by force or deceitful means. It was held that accused was guilty under S. 
566-A and not S. 366, I. P. C. 26 Cr. L. J, il51. 

5. Merely giving shelter to a girl or taking her from one place to another without any 
intention or knowledge that she is likely to be forced or seduced to illicit inter- 
course with another person is no offence under S 365-A. 28 P. L. R. 260. 

6. A person committing illicit intercourse with a girl will not be- permitted to plead 
that he believed the girl to be over 18 years of age. 1932 L. 555. 

7. It is not necessary that girl should be a married one. 1932 L. 555. 

8. Accused inducing girl between 16 or 18 years without force or fraud to go from any 
place with intent to have illicit intercourse with her is not guilty of any 
offence. 1933 C. 362=34 Cr. L. J. 341. 

9. Offence under S. 366-A is a continuing offence. 1936 L. 850, 53 A. 140 = 1931 A. 
55 Rel. on. 50 C. 1004, 54 P. L. R. 1916, 1927 L. 370 Ref. 1932 L. 555 = 33 Cr. 

L. J. 673 Not foil. 

2. Jurisdiction. 

An offence under S. 366-A is a continuing offence. Where the offence and abetment is 
committed at different places, the accused may be jointly tried in the place where 
the offence was first committed. 53 A. 140. 
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PROMOTING ENMITY BETWEEN CLASSES. 

1 . Classes. 


S. I53.A, r. P. C. 


3. 


Classes include sttch fts Indians itnd Europeans. 10 P, R, 1907 Cr. 

''™ <^'••''5"' '5 tbatlhsTOrd.UMd 
must point to n ucll-ilcfincil nml readily a.crriainril stoop of His Maitsty's subject). 

Secondly some dement of pcrnmnencc or sl.abiliiy in the proop shonld be present. 
‘ M , ’*’'">•>> •« suH>siently numetons nnd Tridcspicad to be desisnaltd 

n I93<B. riS«57 B. 253. 

Ibc meaning of S. Ii3-/1. 

57 B. 253 = 1933 B. fiS. 1936 A. 561. 1923 L, 61 = 3 I.. -105. 1933 C. 135. 
Essentials and Evidence. 


1. Mere disseminaltng matler IS not siifFicicnl. Intention to promote feelings of cn- 
mrtj- « neccfs.trj-. 54 C 59^27 Cf. I., j. 115^ = 1926 C. Il33. 

Z Ctilicism of il(-definecl group cannot lend to breach of trnnQnility. 57 B, 253. 

3. Court must looh nt the n-hole spe.ach. 57 B. 253. 

4. Where every calamity and stiflering of people ip attributed to Gorernment, Zemindar 
nnd Taiuqd.ar 'cvbo arc accused of indifference to the welfare of the people, accused 
was held gudty under S. 153-A. 1935 O. 347=36 Cr. L. J. 5H. 

5. Criticism of Brtitsh Iniperialtstn but no promotion of class hatred, does not fall 
under S. IS3-A. 1933 C. !39«34 Cr. L. J. 305. 

6. The offending act consists not m spreading “opinion, ideas and education" but in 
endeavouring to put such opinions into practice. JP36A. 561, 3933 A. 692*»34 Cr. 
L. J.967«1933 A L. J. 799. 

7« * * — “•« time, the person for whom the words were written 

between two communities should be considered. 

59=1926 C. 3J33. 47 A. 29S«3525 A- 195, 49 
A. 856= 1927 A. 649 and 1927 L. 594 Rel. on. 

8. Article can be both seditious nqd prorocatire of class enmity. 1925 S. 59. 

3. Intention. 

I, There must be intention to promote enmity. 30 P. R. 1907 Cr., 1927 L. 594, 10 
Bom. L. R. 848, 47 C. 190. 54 C. 59. 


2. Hatred need not be reciprocal. 1927 L. 594. 

3, Intention will be presumed from the language and conduct of accused, who must 
rebut presumption. 1925 L. 16. 

PROOF OF DOCUMENT FILED BY ACCUSED. 

Accused has right to file document to which he was a party and the Court must 
consider It although thev have not been proved in the regular way. 3928 W. 1155 

= 29 Cr. L, ]. 1041. 

PROOF OF FACT. S. 3, Evidence Act. 

1. General. 

I. Proof of fact includes when a person thinks it so extremely probable that a 

man would, under the circumstances act on the assumption of its existence. 19-? 

O. 340=34 Cr, L. J. 538, 1924 N. 335=79 I. C. 609. 

' 2. Absolute certainty in this work-a-day world is seldom to be had in the “90''= °^“ 
and we are frequently obliged to act on degrees of probability which fall very 
of it. 1933 0. 340=34 Cr. L. J. 538, 1922 C. 260=66 I. C. 782. 

3. The standard of certainty required is that of a prudent man acting 
important concern of his own. Will s Ctr. Ev., 6th Bd., pp- 318'319. 1933 

56 M. 231, 4 Cr. L. ]. 382. 

4. Except where artificial probative value is assigned to a certain fact by y”e 

and the Evidence Act affords no guidance, the Judge like a prudent man 
his own judgment and experience and cannot be bound by nny rule e% i 
judicial discretion. 40 C. 898, 1924 N. 385=79 1. C. 609. 



Proof of I*{tci — (corjc/<f.) •. .1 

5. Whit circumstnnces will conslitule proof can never bs Ihe subject of general defini* 
tion. 1924 N. 385=79 I. C. 609. 

2. Evidence and — . 

1. Proof is merely the effccl of evidence. Woodroffe Ev., 9lh Ed., P. 116. 

2. When the TtsuU of evidence is assent to the proposition 01 event which is the 

subject matter of inquiry*, such proposition or event is said to be’pfored. Will's 
Circumstcxvlial Ev., 6lh Ed., P,3. 

3. The Court is bound to base its decisions, not merely on evidence but on matters 

before if referred to in S. 3. 1924 N’. 385 =?9 I. C. 609. 

4. The definition of ‘evidence* must be read with that of “proved" given in 5. 3, Evi- 
dence Act. 1924 N. 385. 

3. In criminal cases. 

1. In civil cases «hat is required or considered sufficient is preponderance of probabi- 
lity, while in criminal cases the per^uation of guilt must amount to such a moral 
certan.ty ns convinces the minds of tribunals as reasonable men, beyond all reason- 
able doubt. J924 N. 385 (386)=79 I. C. 609. 4 Cr. L. J. 382. 

2. Where there is no such tnoral certainty, the benefit of doubt most be given to the 
accused. 22 0. 313 (323). 

3. It is better that ten guilty men should escape than that one innocent Tn.tii should 
suffer. 2 Hab. P- C. 289. 

4. However morally convinced a Judge may feel as to the truth of a particular fact, un- 
less there is legal proof of its existence, be cannot take it as proved. 37 C. 467, 25 
W. R.Cr.43, . 

6. Conjectures cannot take the place of proof. 22 C. 313, 35 C. 1039. 

7. Suspicion, however, grave is insufficient for conviction. 10 C. W. N. 219, 44 C. 
662, 1931 L, 529 »32 Cr. L. J. 1032. 

PROOF OF INNOCENCE. See <1/161, Benefit of doubt, etc. 

1. Anything which tends to explain the accused’s conduct and furnishes a motive 
other than guilty conscience is relevant under S. 9, Ev. Act. 62 I. C. S4S*=22 
Cr.L.J. 52. 

2. Omission to make protestation of innocence when accused of an oSence or when 
subjected to severe treatment is relevant as conduct under S. 8 Ev. Act. 22 C. 391. 

3, Accused can lead evidence that at the very time he was accused he gave an 
explanation of bis innocence. 1935 b. 145 (165)= 1935 Cr C. 753. 

4, If the accused goes to the spot after the <x:currance and accompanies the dead body 
to the Morgue, bis conduct is that of an innocent man, unless it is shown that he 
had no alternative but to accompany it. 1935 C. 591 (594) = 36 Cr. L. J. 1254. 

PROPERTY. See Movable property. Extorting Property. 

PROSECUTION. See Duty of prosecution. 

1. Abatement of. Sec Abatement — 2. 

2. Burden of proof on — . See Duty of prosecution — 2. 

3. Changing grounds by — . See Duty of prosecution — 3. 

4. Conducting. S. 495, Cr. P. C. See Pnblic Prosecutor. 

1. Where the District Magistrate considers that the too frequent appearance of 

Pleaders for the prosecution in petty criminal cases is detrimental to the interests 
of Justice, he can refuse permission to Pleaders to appear for prosecution. 6 P.* 
R. 1905 Cr. 

2. A complainant can conduct his own case. But it is doubtful if an absolute stranger 
to the case can be permitted to conduct prosecution, 11 A. L. J. 313. 

3. Private Vakil can be permitted to conduct prosecution. 12 M. L. J. 354. 

4. It is highly irregular to allow an investi^ting Police Officer to condueftbe case. If 
the accused is not prejudiced the trial will not be vitiated. 26 B. 533. 
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5. 


6 . 


A person, whether n private complainant or not, when he ts permitted to conduct 
prosecution, may instruct a counsel to appear. 11 B. H. C. R. 102. 


Prosecutor can chooses hia own counsel save where the Public Prosecutor takes 


7. In case of rioting the Croa’n has the right to conduct prosecution in the interests 
of pstice. A private person should not be permitted to conduct it. 18 Cr. 

L. J. 329. 

8. Where the Public Prosecutor desired a counsel privately engaged by the complain- 
ant to address the Court, no permission under S. 495 is necessary. 1930 

M. W. N. 769. 

9. The mere fact that a Police Officer addrested the MagistCvate during proceedings is 
CO ground for transfer. 105 I. C. 230. 

10. Conducting prosecution by Police Officer who investigated the case is highly im- 
proper. 26 B. 533. 

U. Where the assistance of a counsel has once been accepted, that assistance is not 
excluded at any later stage. M B, H. C. R. (Cr. C.) 102. 

12. A woman filed a complaint under S. 354, 1. P. C., and permission was given to her 

Advocate to conduct the proseention. Subsequently application was put in by 
police Jamadar to conduct it. The Magistrate referred the matter to D. M. for 
advice and set aside his first order and granted permission to Jamadar. Held, 
that his subsequent order was improper and should be set aside. 1933 S. 3* 
156 1, C. 789. 

13. A complainant’s Pleader has no tight to conduct prosecution* without the permission 
of the Court. 29 P. R. 1886. But See S. 30 P. R. 1870 Cr. 

5, Diiecting—. See Directing Prosecution. S. 476, Cr. P. C. 

6, Duty of—. See Duty of Prosecution. 

7, Evidence for — . See Prosecution evidence. Evidence, witness. 


8. FilUufS up ^aps in'""- See Examination of accused. 

9. Manner of conducting—. 


1. Prosecution should be conducted fairly and squarely and no ground should be given 
to accused to complain. 53 C. 706. 

2. It is highly improper for persons in charge of prosecution to threaten or intimidate 
accused or his Pleader. 52 I. C. 54 — 20 Cr. L. J. 566. 

3* Sometimes it so happens that whenever an accused is brought before a criminal 
Court, he is presumed to be guilty and every attempt on his part to prove his 
innocence is taken as vexatious by Court. 28 C. 594. 

10. Of Judges and Public servants, ’^ce Prosecution of Judges, etc. 

1 1. Option of — to prosecute under any law. 

If the offence falls under two separate provisions of law it is open to 

to choose the law under which the accused should be prosecuted. 1926 L. 3oo— 
9B 1. C. Ct. L. 3. 1383. 

12. Option of — to prosecute after retrial. 

Where a case vs sent back for retrial, it is always open to Prosecution to pro«^ 

Of not as it may be advised. 1921 C. 257«6I I- C. 1003 
C. W. N. 142. 

13. Permission to conduct — . S. 495, Cr. P. C. See —4. 


14. Withdrawal of—. See Withdrawal. 

PROSECUTION OF PUBLIC SERVANTS. S. 197, Cr. P. C. Sec Sanction- 
1. Acting in discharge of official duty. S. 77, I. P. C. 

- J. A Magistrate or Judicial Officer who is bolding a trial cannot be said jo ac mg 
in Judicial capacity, if he abases or defames a witness or a legal practmo”' 1 1 - 
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ing before him. 62 I. C. 825. Contra 9 M. 439. See 50 M. 754, 1933 M.W.N. 1031, 
1932 0. 308. 

2. A village Magistrate sent for complainant and told him that “ for not appearing 
when summons was sent, he sentenced him to imprisonment in the chavadi ” and 
confined him in his chavadi. Held, that sanction under S, 197 for a complaint 

.charging the Magistrate for wrongful confinement was necessary. 52 M. 602, 17 Cr. 

L. J. 394. Contra 25 M. 15, 52 M. 347. 

3. A liquidator who appropriates to himself money coming into his custody as liquida* 
tor cannot be said to purport to act in the discharge of his duty. 1930 B. 487 “32 
Bom. L. R. 1134, 50 M. 754. 

4. An offence arising out of the official position by an act not purporting to be official 
does not necessitate sanction under S. 197. 50 M. 754. 

5. Where a Judge fabricates an entire record, sanction for prosecution is necessary 52 

M. 347, 26 C. 852, 25 M. 15. 

6. “Purporting to act in discharge of his official duties" implies something in the nature 
of an official character attached to the act itself. The act must have been done 
under the cloak of what purported to be an official act. It is not enough that his 
capacity of public servant put him in a position to do the alleged act. 1929 C. 724 
= 122 I. C. 627=31 Cr. L. J. 430. 

7. Where a village Magistrate uses his authority and position as a public servant to 
constrain a person to give a bribe, sanction is necessary for bis prosecution. 2 
Weir 221, 

8. A Patil (village officer) collecting subscription for Taluka Agricultural Association is 
not acting in the discharge of his duties, although Government encouraged such 
officers to collect subscription. 1931 B 192= 130 1. C. 580=32 Cr. L, J. 575. 

9. If officials cannot forget that they are officials it does not follow that all acts are 
committed by them in the discharge of their official duties, however little they may 
have to do with the conscientious discharge of those duties. 130 I C. 580=1931 
C. 192=32 Cr. L.J. 575. 

10. The act must be done in pursuance of Public Office. An officer of the P. W. D. 
had gone to discharge some official duty m connection with the earth work. He 
took a boat and lost his temper and assaulted the complainant. Held, his act was 
not covered by S. 197. 1935 C 176=39 C. W. N. 288. 1929 C 724^122 I. C. 

627 Rel on 52 M 602= 1929 M. 659=30 Cr. L. J. 861 and 1931 C. 646 = 33 
Cr. L, J 83 Dist. 

U. The President and Health Officer of the Municipal Committee entered the house of 
Vice-President for inspecting new water pipe connection. They were prosecuted 
under S. 448, I. P. C. Held, sanction under S. 197 was necessary, although they 
were not authorized by Municipal Committee to enter. 1935 N 52=1935 Cr. C, 
270=18 N. L.J. 28, 26 C 852, 1921 C. 388= 22 Cr. L J. 585. 52 M. 347=1929 
M. 17A 1929 M. 659 = 52 M. 602, 1929 C- 724. 25 M 15 and 1927 M. 566 = 30 M. 
754 Ref. and discussed. 

12. A Magistrate engaged in realizing ta^es tbreatend defaulters and at the next mo- 
ment turned round and took the complainant — a stranger — to task for being near 
him and gave him a blow and under bis orders constables gavefff//ii blows. Held, that 
the offence was so connected with the official act as to form part of the sime 
transaction. Held further, that the amended section affords more protection to the 
Public Officers. 1935 P. 52=155 I. C. 125, 1921 C. 388=62 I. C. 825 = 22 Cr. L. 
J. 535, 9 M 439, 1929 C. 724 = 122 I. C 627, 52 M. 602= 1929 M. 659, 35 I. C. 
826, 1931 B. 192=32 Cr. L. J. 575, 1929 M. 172=52 M. 347. 

13. A public servant committing breach of trust in respect of money belonging to 
Government which passes through bis hands cannot be s.aid to be acting or even 
purporting to act in the discharge of his duties as such public servant. He is 
acting merely as a thief. No sanction is necessarv. 1935 R. 263= 13 R. 540= 36 Cr. 
L. J. 1272=157 I. C. 1034. 

14. Insulting language was used by Magistrate while holding Court, to the complainant in 

the witness box. Held, that sanction under S. 197 was necessary. 1934 A. 978. 

/ 
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E-ffineer /or more liberal supply of water, lie 
fo? ustn^^-Rhe 7" yo" complain ”. Comphint under S, S04 

us5mg Bhena was lodged. Held, sanction under S 197 was necessarv 1533 
S. 165 = 34 Cr. L. J.'819, 9 M. 440 and 1933 S. 161 Bel. on. 193J 

2. Contents and form of sanction for — , 


1. Since the action of sanctioning authority is more of the nature of executive than 
I C 244^'^"'^"* sanction need not state any reasons. 24 Cr. L. J. 116=71 

2. A sanction for prosecution for cheating or for such other offence in connection with 
obtaining money from ryots is not invalid for vagueness. 43 B. 147. 

3. A letter addressed to Magistrate is a sufBcient sanction. 20 C. 905. 


4. Sanction should determine the person by whom the prosecution is to be conducted 
and may specify the Court before which the trial is to be held. 51 A. 377. 

5. Non-specification of place and occasion on which the offence is alleged to have been 
committed does not invalidate the sanction. 27 M. 54. 


6. Code prescribes no form for sanction. 27 M. 54. 


7. Sanction need not specify the offence with the same degree of precision as in charge. 
/ 1927 B. 501=106 I. C. 100=28 Cr. L. J. 1012, 13 C. W. N. 1062. 

/ 8. Where the Local Government has specified a Court such a specification will super- 
sede all powers of transfer conferred on High Court. 26 C. 852. 

3. Inquiry before granting sanction. Sec Judicial Proceeding's— J. 

An inquiry held before granting sanction is a departmen al and not a Judicial inqairyf 
no oath can be administered to a witness. 23 M. 233, 27 M. 54. 

4. Judge — . Sec Judge, S. 19, I. P. C. 


5. 


1. Village Court ei^ecuting decree by distraint is Court and the village Rlunsiff if he 
himself distrained, is a Judge, and sanction for his prosecution is necessary. 115 I* 
C. 53, 17 Cr. L.J, 394. 

2. When a President of a Union Board accepts or rejects nomination papers under the 
Election Rules, he is a Judge who cannot be prosecuted without sanction. 114 
I. C.817. 

3. A Magistrate of village Panchayat under Madras Act, II of 1920, is a Judge. 42 
M. L. J. 139. 

4. Village RIagistrate was charged with offence under S. 411. Sanction under S. 197 is 
not nccessarj’. 1933 RI. 270=34 Cr. L. J. 526. 


Local bodies—. 

1. No sanction is necess.ar>' to prosecute a Municipal Secretary for any wrong done. 

691. C. 638. 

2. President of a Union Board is not a public servant being removable under S. 44, 

Madras Loc.il Boards Act. Ill I. C. 817. 


Tim President of n Mumcinlity is a public servant within S. >97 when he is not 
removable except by Local Government. 4 R. 123, 52 C. -27, 

Where n ccmplnint wns made to the Distriet Mnsislrnte 
Munieipnl Eonrd thnt he nequired a share in a cratraet 
instituted ir.qnir;. under S. 202 and tank possession of the Aecount 
Held, thnt the proceedinss were illesal. as no sanction of Local Governm 

obtained. 51 377. by 

A meml>er cf Talnb Board Is a public servant not removable from ofiicc exeep 
Lcca.1 GcTTernment. 52 M. 446. 

K, a Mnni'ipal Co-nmissic-er and Feeretary of the Commille^ na> „ 

!Lrirr;:rd"a;a ■ ■ --Urot U pro-eented wi-ort 

Mrei.cn f,!0 ! >" J- 
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7. A comphint WAS filed airainsl a Munlcipil Commissioner, that he exercised undue 
influence over the Sub overseer of the Committee to compel him to purchase 
accused’s bricks. Held, that no sanction for prosecution was necessary. 8 
L. 647. 

8. When a President of Muniapal Council was charged with an ofTence of threatening 
a voter with injury to property in order to abstain him from voting for a particular 
candidate, no sanction for prosecution is necessary, 50 M. 754= 1927 M. o66. 

9. A member of District Board in U. P. appointed by Board to hold an auction sale of 
an impounded cattle under S. 14, Cattle Trespass Act, is a public "erv’ant who is 
not removable from his ofllce except by Local Government. 88 I. C. 517. 

10. Municipal Commissioner and Municipal Engineer reported removal of road 
metal by contractor and were prosecuted for defamation. Sanction under S. 197 
is necessary. 1934 P. 548, 1934 C. 838. 1930 L. 247, 192S A. 756, 1933 S. 177. 

]J. For embezzlement of Municippl money by Municipal President .and for falsification 
of accounts, Government sanction under S 197 is necessary. 1933 5.161=34 
Cr. L. J. 191. 1927 B 432 = 23 Cr.L J. 534. Rel. on. {Case law discussed). 

12. Mere fact that public servant was in the olHce when offence was committed does not 
attract the provisions of S. 197. 50 M 754 = 1935 P. 52. 

13. It is a question cf fact whether public servant was acting in the discharge of public 
duty. 1935 C. l/'O. Sw 1933 M. 26S. 

14. If a Judge while preventing an offence commits an offence, no sanction in necessary, 
23 M. 540. 

6. Notice. 


No notice before granting of sanction is necess.ary. 71 I, C. 244, 27 M. 54, 

7. Public servant not removable except by Local Government. 

1. Any person whether receiving pay or not. who imposes upon himself the duties and 
responsibilities of public servant and is recognized as filling that position, must be 
regarded as such. A volunteer in Tahsildar's office is a publ’C servant. 8 A. 201. 

2. A Tahsildar acting as polling officer was prosecuted under S. 58, Madras District 
Municipalities Act. Held, that no sanction was necessary. 51 M. 259. 

3. No sanction is necessary for prosecution of receiver appointed by Court for offence 
alleged to have been done in excess of his authority. 52 B. 898, Contra 42 C. 432. 

4. In a prosecution for cheating Government of a revenue Paul, sanction is necessan- 
102 I. C. 342=1927 B. 432=23 Cr. L. J. 534. 

5. An organizer of co-operative societies xras appointed a liquidator of “ M Seed 
Society " by the Registrar He misappropriated a certain sum. Held, that no sanc- 
tion was necessary as the posts of organizer and liquidator are quite distinct 1930 
B. 487=32 Bom. L. R. 1134. 

6. A Forest Ranger in C.P. is not a public servant and not removable without the sanc- 
tion of Local Government. 3 Cr. L. J. 397. 

7. No sanction is necessary’ for prosecution of a Police Patel in Bombay. 4 B. 357. 

8. No sanction is necessary for prosecution of Sub overseer in the Madras Presidenrv 

10 Xf T T* a^i 


9. Sanction is not necessary for the prosecution of Excise Inspector for receiving bribe 
as be IS removable from office by Excise Commissioner. 48 A. 264. ’ 

10. A Police Constable or Sub-Inspector does not come under S. 197, as they can be 
removed by Superintendent of Police and Deputy Inspector-General of Police 1934 

M. 442=157 I. C. 24, 48 A. 264, 1934 M.W. N. 670. 33 I. C. 648 Ref. 

11. In Rangoon Police force, a Sub-Inspector cannot be removed except by Local 
Government and therefore sanction to prosecute is necessary. 1935 R 165= 
Cr. L. J. 957. 1934 R. 238 


12. If the Local Government delegates its power to an officer to appoint yet the sanction 
must be of local Government, to prosecute. 1936 L. 781. 1934 R. 238 = 36 Cr L I 
77 and 33 I. C. 648= 17 Cr. L. J. 168 FoU. ’ ’ 
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13. Leave of Court to prosecotc receiver is not necessary as he >s not a public servant. 
1934 B. 306. 52 B. 898- 1928 B. 493 Ite!, on. Contra 46 C, 432, 30 C. 721. 

14. Member of District Board is a public servant. 55 A,‘798, 1932 0. 308. 

8. Revision against order for—. 

3. The fi'rantinff of sanction under S. 197, Cr. P. C., is. clearly not ajadkhlbut&a 
executive act. High Court cannot interfere in revision against such an order. 2 
L. 305, 27 M. 54, 26 C. 532. 

9. Sanction when necessary. See — 1. 

1. Sanction of Local Government is necessary for prosecution of anv Judge if a com- 
plaint ts made against him as such Judge whether he is or he is not removable from 
office without the sanction of the Government. 6 M, H. C, R. 21. 

2. Sanction is necessary when the criminal act done is an official act or under the 
cloak of what purports to he an official act. It is not enough that his capacity of 
a public servant put him in position to do the alleged act. 1929 C, 724— 31 Cr. 
L. 7. 430. 

3. Where a Judge fabricates an entire record his act is such as can be done by a public 
servant only Sanction under S. 197 is necessary. 52 M. 347=1929 M. 172=115 
r. C. 248=30 Cr. L. J. 396. 

4. Where the sanction has been informally applied for and refused, the enquiry cannot 
proceed. 1931 C. 646 = 35 C. W. N. 782. 

5. For prosecution of village headman for offences under Ss. 193 — “204 and 471 in rela- 
tion to proceedings of Panchayat Court concerning election, no sanction of Local 
Government is necessary 133 1. C. 3=1931 M. 402. 

6. A vill.ige ^^unsif was charged under Ss. 330, 343, 348, I. P. C., for wrongfully 
conrinmg s 'me persons and torturing accused to extort confession, field, no sanc- 
tion was necessary under S. 33. 1932 M. 214. 

7. When sanction for substantive offence is given, no fresh sanction is necessary for 
abetment of that offence. 30 C. 905. 

8. Sanction of local Government is necessary even if the Magistrate exceeded his 
powers in carrying ftis official duty. 1935 M. 519. 

10. Taking cognizance and trial without sanction. 

1. 5. 197 prohibits taking cognizance of an offence committed by Judge or public ser- 
vant. The preHminary examination of the complainant is not invalid intheabsence 

' of sanction. 7 M. H. C. R. 182, 3 C. W. N. 17. 

2. Summoning the accused or taking evidence against him without saction is illegal. 

7 B H. C. K. 61. 

3. Sanction cannot be used to validate a trial on a complaint already laid without sanc- 
tion. 71 I. C. 244, 9 B. 288, 42 B. 172. 

4. Taking the statement of the complainant and forwarding the same for enqmiytoa 
Sub- Divisional Magistrate is taking cognizance of the offence. 13- I. C. 783—34 r. 

L. J. 991 = 1931 O. 392. 

5. It is not open to Court to proceed in respect of a different offence not 
sanction. But if charge of such different offence is founded on the same tacts, 
is no bar. 30 C. 905. 

6. Sanction obtained after commencement of proceedings is insufficient. 42B. 1 » 

B. 283. 1923 M. 338, 1920 P. 237, 1933 S. I6I. 

7. proceedings in the absence of sanction are illegal. 42 B. 172, 9B. 288, 51 A. * 
1927 B 432, 1931 C. 646. 4 P. R. 1919. 

1 1 . Transfer of case against Judge or public servant, S. 526 (7), Cr. P. C- 

j Whereihe Local Government has specified a particclar Court tor the trial o Jp 

public serNTint, High Court cannot transfer the case to any other Court. 

12. Who can give sanction for — . 

1. Where the prosecution under S. 161, 1. P, C., was instituted against a Zaddaf wit 
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ont ’sanction of Ihe Local Government but with the sinction of Chief Engineer, 
although the Local Government had delegated the power of appointment, suspension 
and removal of a Zailcl/tr to the Chief Engineer from 4th January 1917. Held, 
that Local Government' alone could give sanction. 72 I. C. 523. 

2. Where sanction is gratjted to prosecute a person for a substantive offence, no fresh 

sanction is necessary fir abetting that offence. 30 C. 905. 

3. Under the present Law only Loc.ll Government can give sanction. It cannot be 
delegated to any person. 1927 B. 432. 

4. The District Magistrate can sanction the prosecution of a 2nd Class Magistrate 4 

P. R. 1919 Cr. 

PROSECUTOR. See Private Prosecutor. 

A Court ought not to take the roll of a Prosecutor. 26 Cr. L. J. 1236. 
PROSECUTOR'S WIFE-IF PERSON IN AUTHORITY. See S. 24, Evidence Act. 
PROSTITUTE. 

1. Buying or selling minor for prostitution. See Prostitution (buying and selling). 

2. Disorderly house by — . Sec Public Nuisance — 12 

3 . Rape on — . See Rape— 21. 

4. Removal of — See Public Nuisance— 34. 

5. Syphilis— communicating of—. 

Where a prostitute communicated syphilis to a man who had sexual intercourse on the 
strength of her misrerresent.ition that she was free from disease, she was guilty of 
cheating. 11 B. 59. 

6. Visiting Dak Bungalow. 

A prostitute, by visiting D.!!: bungalon, .it the request of a person staying there, but 
against ahom there is no evidence of any impropriety of speech, gesture or act or 
annovance, is not guiltj under S. 290, I. P C 2 N. W. P. H. C. R. 349. 
PROSTITUTION— (BUYING OR SELLING MINOR FOR) Ss. 372-373, I. p. c. 

1. Adoption of daughter by dancing girl 

1. Where a dancing girl adopted a daughter, she is not guilty, if the girl was to be 
brought up as a daughter, although the girl may have the choice of marrying or 
following the profession of prostitute But she would be guilty if she was adopted 
in order to {olloi\ the profession as a •ninor. 12 M 273, (1885) 1 Weir 373 Contra 
23 M. L. J 493. 

2. Adoption of daughter by a dancing girl is invalid and constitutes an offence. 4 B 

545, 14 Bom. L R. 1129, 23 M. L J. 493. See 4 Bom. L. R. 116. 

3. A dancing girl purchasing a minor for prostitution is guilty. 23 M. 159. 

2. Age of girl 

The prosecution must prove bevond doubt that the girl is under 18 jears of age 35 
C. W N. 316 

3 . Burden of proof 

Where all the circumstances went to show’ that the intention of the accused was to employ 
a girl as a prostitute as soon as she was physically ready for the purpose, the onus 
is on the accused to prove that he intended to wait until the age of majority ba d 
been reached 1922 C 539=24 Cr L. J, 104. 

4. Completion of offence. 

Where a minor married girl was, with her husband’s consent, brought from Kashmir to 
Bombay and was kept in the brothel, the offence was completed in Bombay. What 
took place in Kashmir was only a preparation. 1927 B. 666=101 1. C. 593 — 28 
Cr. C. J. 465. 

5. Dedication to temple — Dev Dasi. 

1. Dedication of a minor girl to a temple as dancing girl amounts to disposal for pur- 
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7. The presumption raised by the Act is not as strong when the gambling takes place 
openly on the Dewali occasion as when it takes place at other times in a private 
house. 1922 0. 224«71 I. C. 62= 24 Cr. L. J. 14. 

8. It must be established that the owner or occupier takes a fixed commission. 
Although the odds 50 to 1 are scarcely fair they are not such as to make the 
owner's loss impossible. Discount from winners ts not commission. 1923 A. 192 
=76 I. C. 969=45 A. 253. 

9. The law does not contemplate the confiscation of money found on the person of the 
accused convicted under Ss. 3 and 4 of the Act. 41 A. 366. 


10. If there is a fair presumption under S. 6 that the person is the occupier or has the 
use of a room within S. 3 as a common gaming house, the issue of a warrant is not 
illegal. 56 I. C. 234. 

11. A person simply allowing the use of his house to gamb ers during a Dewali festival 
without any idea of demanding rent, etc., cannot be said to keep a common gamb- 
ling house within Ss. 3 and 4. 50 I. C. 171 = 20 Cr. L. J. 281. 

12. For keeping a common gambling house the prosecution must prove that the accused 
is the owner or occupier of the house and that instruments of gambling were kept 
or used in it for profit or gain. 57 1. C. 810. 

13. A warrant issued for the search of any house which the Police Officer might think 
proper to search is illegal. 35 A. 1, 5 L. L. J. 429. 

14. The keeper of a gambling bouse and ihe players therein may be jointly tried. 19 
I. C. 949=14 Cr. L. J. 293, 1929 A. 937=120 I. C 266=31 Cr. L. J. 35, 1927 L. 
699=104 I.C, 441, 1923 A. 88=71 I. C. 507, 1922 L. 359=1922 L. 468=68 I. C. 
845=6 P. R. 1919 Cr. Contra 1924 O. 403=81 I. C. 186=35 P. R. 1914. 


IS. 


16. 


18. 


20 . 


22 . 

23. 

24. 
S. 4. 


Where from the method of business the chance of loss to booth keeper is extremely 
rare and almost oil, the offence of keeping a common gaming bouse is complete. 
47 A. 405,46 A. 447. 


The mere fact that small sums are set aside for remunerating those who minister 
to the comfort of the persons assembled, does not show that such payments 
represent any advantage to the person occupying or keeping the house. 62 I. C. 
322=22 Cr. L. J. 498. 


'Cowries’ are 
place a f’"- 
Accused ■' 
his 

“Ring game- 
the mischiet 
Where the F 
the evidence 


- of gaming. Finding of cowries does not make the 
P, R. i: • Cr. 

'• a ' • There was no proof of nal or profit. Held, 
■ A. 35 Cr. L. J. 354. 

■ >*y entertainment does not fall within 
L. J. 1258. 

' 1 attempt to implicate the accused, 
'09. 


If the J ■ ’ 
drawn agai 
A private .i. 
caste is not i 
A person who 
be said to use t 
spot. 37 Cr. T 
If there is ’ 
house is a common 
37 Cr. L. J. 586. 


no presumption can be 

••ented by members of only one 
15 S. 52=36 Cr. L. J. 865. 

” J on a public road cannot 
’ . he habitually uses that 

absence of finding that the 
conviction. 1936 N. 138= 


1. On a conviction under L 
legal under S. 8. 41 A. 

Z “Found” under S. 4 does r 
by the Police" or arrested 
35 P. R. 1894 Cr. dissented 


J seized in the bouse is 

course of a lawful search 
• N. 118=62,1. C. 332, 
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PUBLIC GAMBLING ACT (III OF 1867). 

Genera). 

1. In order to bring the case under the Act it is not essential to prove that profit is 
certain to result. 49 A. 562^=1927 A. 480=101 I. C. 474 = 28 Cr. L. J. 442. 

2. Section 562, Cr. P. C., does not apply to Gambling Act. 1922 0. 224=71 I. C. 62. 

3. An accused has the right to examine the Magistrate issuing the warrant as a witness. 
The case should not be tried by the Magistrate issuing the warrant. 1924 L. 24'/= 
24 Cr. L. J. 633, 1934 A. 987 (2)=36 Cr. L. J. 293. 

S. 1. 

1. A bullock run surrounded by low walls is a place within the meaning of the Act. 
38 A. 47. 

2. A Government office can become common Gaming house when persons gamble there 

for profit. 1928 A. 215=108 I. C. 568=29 Cr. L. J. 448. 

3. Advertisements and accounts of “Satta” Gambling are ‘instruments of gaming . 49 
A. 562= 1927 A. 480= 101 I. C. 474, 1924 A. 338. 

4. Books used for the purpose of registering and gaming transaction would be “insfru- 
ments of gaming” e.g,, book regarding Kacht Khadt and Teji Mandi transactions. 

55 B. 367 = 1929 B. 157 = 116 I. C. 251. 

5. Kauries are instruments of gaming. 1925 0.674 = 26 Cr. L. J. 1609. 

6. Telegrams and documents which enable gamblers to settle differences but could not 
be deciphered are not instruments of gaming and if found in a house would 

a Court to presume that the house was a common gaming house. 1923 A. 386=7o 
I. C. 28=25 Cr. L. J. 92. 

7. “Common gaming house” can be interpretted to mean a house in which articles 
used as a means or for the purpose cf carrying on or facilitating gaming, are 
1922 A. 61=65 I. C 852=23 Cr. L. J. 196. 

8. Anything which assists gaming would be instrument of gaming, e, g>, slips of papers. 

1933 A. 554=34 Cr. L. J. 1244, 65 I. C. 852, 46 A. 447, 49 A. 562. 

9. “Common gaming house” is wide enough to include a public road. 1936 N. 78. 

S. 2. 

!• Gaming in a boat which was on the Benares side of the mid-stream of the 

is no offence because by a Government Notification the Act did not apply ‘he 
1925 A. 518 = 88 I. C. 5 = 26 Cr. L. J. 1061. 

2. The Act applies to Cantonment of Amb.ala but not to the Saddar Bazar. 38 
P. L. R. 432. 

S. 3. 

1. Mere finding of instruments of gambling in the house does not justify convictio 
45 A. 258-1923 A. 192=76 I. C. 969=25 Cr. L. J. 297. 

2. For a conviction under S. 3 it should be proved that the accused is the oiMier 

occupier of the house. 1229 O. 1.5! = 116 I. C. 57=30 Cr. L. J. 557. , 

3. A conviction under S. 3 based on legal evidence is not vitiated ^^^35 A- 

the defects and irregularities in the warrant. 1927 L. 699*’ 28 Cr. L. J- - • 

1, 28 A. 210, 1924 A. 214 Foil. 1924 L. 247 Expl. . 

4. When the place to be searched was not stated in the body of 321 

it was signed by the Magistrate, the warrant is illegal. 1924 L. 247 

“24 Cr. L. J. 633. ^ 

5. To issue warrant to raid bouses at the time of Dewali is highly is 

Police are merely encouraged to run in number of perfectly innocent pet 

to get a reward. 1930 O. 403=32 Cr. L. J. 82=128 I. C. 65. ^ 

61. When the owner of a house had a aroaJI pot in front containing a *. /< Inown 

there was no reason to suppose that the sums presented his profits w • ^ ^ 
as “Nal" and the sums sLiked were quite trifling, held, that it 0.403 

Dem’ali gambling in a private house and no offence was committed. 

= 3:Cr. L.J. 82. 
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7. The presumption raised by the Act is not as strong when the gambling takes place 
openly on the Dewali occasion as when it fakes place at other times in a private 
house. 1922 0. 224»=71 I. C. 62=24 Cr. L. J. 14. 

8. It must be established that the owner or occupier takes a fixed commission. 
Although the odds 50 to 1 are scarcely fair they are not such as to make the 
owner’s loss impossibly. Discount from winners is not commission. 1923 A. 192 
=76 I. C. 969=45 A. 258. 

9. The law does not contemplate the confiscation of money found on the person of the 
accused convicted under Ss. 3 and 4 of the Act. 41 A. 366. 

10. If there is a fair presumption under S. 6 that the person is the occupier or has the 
use of a room within S. 3 as a common gaming house, the issue of a warrant is not 
illegal. 56 I. C. 234. 

11. A person simply allowing the use of his house to gamb ers during a Dewali festival 
without any idea of demanding rent, etc., cannot be said to keep a common gamb- 
ling house within Ss. 3 and 4. 50 I- C. 171 = 20 Cr. L. J. 281. 

12. For keeping a common gambling house the prosecution must prove that the accused 
is the owner or occupier of the bouse and that instruments of gambling were kept 
or used in it for profit or gain. 57 1. C. 810. 

13. A warrant issued for the search of any house which the Police Officer might think 
proper to search is illegal. 35 A. I, 5 L. L. J. 429. 

14. The keeper of a gambling house and »be players therein may be jointly tried, 19 
I. C. 949=14 Cr. L. J. 293. 1929 A. 937=120 I. C 266=31 Cr. L. J. 35, 1927 L. 
699=104 I.C, 441, 1923 A. 88=71 I. C. 507, 1922 L. 359=1922 L. 468=68 I. C. 
845=6 P. R. 1919 Cr, Contra 1924 O. 403=81 I. C. 186=35 P. K. 1914. 

15. Where from the method of business the chance of loss to booth keeper is extremely 
rare aud almost ml, the offence of keeping a common gaming house is complete. 
47 A, 405, 46 A, 447. 

16. The mere fact that small sums are set aside for remunerating those who minister 
to the comfort of the persons assembled, does not show that such payments 
represent any advantage to the person occupying or keeping the house. 62 I. C. 
322=22 Cr. L. J. 498, 

17. ‘Cowries’ are not instruments of gaming. Fiodiug of cowries does not make the 
place a gaminghouse. 3 P. R. 1896 Cr. 

18. Accused admitted gambling in a house. There was no proof of nat or profit. Held, 
his conviction w.as illegal. 1936 A. 109=»35 Cr L. J. 354. 

19. “Ring game" kept as one of the items in a variety entertainment does not fall within 
the mischief of the Act. 1935 L 225=36 Cr. L. J. 1258. 

20. Where the Police had made a previous unsuccessful attempt to implicate the accused, 
the evidence must be unimpeichaWe. 1936 A 109. 

21. If the residents of the locality are addicted to gambling do presumption can be 
drawn against the accused. 1936 A- 109. 

22. A private room with a p.araphernalia of a club and rented by members of only one 
caste IS not prima facie a common gaming house. 1935 S. 52=36 Cr. L. J. 865. 

23. A person who is simply caught on one occasion gambling on a public road cannot 
be said to use the same as a common gaming house, unless he habitually uses that 
spot. 37 Cr. L. J. 588=1936 N. 78. 

24. If there is evidence of gambling with cowries, mere absence cf finding that the 
house IS a common gaming house will not vitate the conviction. 1936 N. 138 = 
37 Cr. L. J. 5S6. 

S. 4. 

1. On a conviction under S. 4 an order for forfeiture cf money seired in the house is 
legal under S. 8. 41 A. 272. 

2. “Found” under S. 4 does not necessarily mean “found in the course of a la» ful search 

by the Police" or arrested in the course of scch search. 1921 N. 118=62 I. C. 332^ 
35 P. R. 1894 Cr. dissented from. 



Public GambUfig Act (JII oj 1867) — (confd.) 

3. When at the time of search ‘cowaries* were found in the house there is ptesumptloa 

that the bouse was used as a common gaming house and it can be rebutted if the 
object of the person was merely to indulge in a common friendly amusement with a 
view to have pastime, the idea of making any gain being entirely foreign to the 
mind of entire party. 1925 O. 674=90 I. C. 713 = 26 Cr. L. J. 1609. 

4. For a conviction under S. 4 it is not necessary that the accused should have been 
arrested in the gambling house, but prosecution must prove that he was actually 
seen in the bouse. The mere fact that the accused was seen going from the 
direction of gambling house to his own house is insufficient. 1930 L. 314*=32 
Cr. L.J. 65. 

S. 5. 


10 . 

S. 6. 
1 . 


6 . 
s. a 


A search warrant issued under S. 5 by a First Class Rfagistrate is not invalid by 
reason of the fact that the house to be searched is situated outside the limits of the 
Tahsil m respect of which he has been appointed Sub-Divisional Officer 34 A. 597. 
Warrant should be issued on credible information, A Police report is i>rima 
credible information. 14 Cr. L. J, 293 = 19 1. C. 949. 

A search warrant issued by a Magistrate to a Police Officer was endorsed to 
another Police Officer who conducted the search. Held, that the search is legs!. 
42 A, 385. 

Credible information under S. 5 may not be on oath. 1929 L. 720= 116 I. C. 455. 
S. 103, Cr. P. C., does not apply to warrants under S. 5. 1929 A. 937=31 Cr. h- h 
35, 1922 L. 458 and it was made by scaling wall at night. 1934 O. 90. 

Credible information as to actual gambling, how game is played and bow toll is 
levied, is necessary for issue of warrants. 62 I. C. 322. 

An Assistant Superiotendent of Police is not authorised under S. 5 to search a pl^^e 
without a wariant, 1925 A. 301=86 I. C. 832. 

Where the Superintendent Police issued the warrant and be signed it 

he had reason to believe, etc. Held, that the only interpretation to be placed 

warrant is that he acted upon credible information within S. 5. 7 L. 310, 

The information that the bouse is going to be used as common gaming house docs 
not justify the issue of warrant. 1921 A. 410=19 A. L. 3- &92. 

Money found upon search o! persons cannot be forfeited. 8 L. 320=27 Cr. L* 
951, 44 Bom. 686, 41 A. 366. 

The presumption under S. 6 does not arise if the warrant is illegal. 1930 A. 740, 5 
A. 412=1927 L. 699= 104 1. C. 441, 1933 L. 234. 

When the warrant is vague and indefinite as to place or person and is not ad 
to a definite Police Officer it is illegal and no presumption under S. 6 ans 
A. 128=73 1. C. 518=24 Cr. L. J. 630, „ 

Where a Magistrate raids a house and finds instruments of gaming and a ^ 

wooden box containing some money) the presumption is that t e p c 
common gaming house. 1929 L. 7^ = 30 Cr. L. J. 625, 42 A. 4/0. 

Direct evidence of taking commission is not necessary. 45 .4. 671. 

Unless there is something on the record to show that ^was*^used 

search or issued the warrant, did so in pursuance of the belief ^ 109=55 

“common gaming house”, no presumption under S. 6 arises- J a 
Cr. UJ. 354. But<« 

Court can draw presumptiou from the finding of cards, etc, 1933 A- 574. 

1936 A. 109. 


S. 8 justifies the seizing and forfeiting of money found on the table or on 
other places in the house but not on the persons of the men arrest . 
648. 1924 P. 42=77 I. C. 177. 

1, A prosecution can proceed only against some of the persons found gaming 
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in common gaming house and can call others who are not prosecuted as witnesses. 

S. 10 does not apply to such persons. 14 Cr. L. J. 293. 

2. Persons illegally arrested cannot be examined on oath as witnesses by the Magis- 
trate. 1925 A. 301=86 I. C. 832=26 Cr. L.J. 896. 

3. Presumption that persons present at the lime of raid were there for gaming cannot 
arise if the warrant was upon information that gaming was likely to take place. 
1934 A. 52-1 (2) = 35 Cr. L. J. 878. 

4. Co-accused can be tendered pardon. 1934 0. 90. 

12 . 

1. Ring game is not a game of mere skill. 34 A. 96, 110 I. C. 674. Sec 1935 L. 225. 

2- Dart game is a game of chance. 1934 N. 225. See 62 C, 865. 

3. Roll up of table game is a game of chance. 1934 N. 225. 

. 13 . 

1. The premises of a railway station to which the public has no right to go is not a 
public place. 57 I. C. 931. 

2. A public place IS one which is in full view of the public and one to which the public 
has access. 1930 O. 391, 51 I. C. 971 and 1922 O. 196 Dist. 

3. A public place must be a place either open to public or actually used by the public. 
The mere publicity of the situation is not sufficient. -19 A. 913. 

4. A serai used as a stand for hackney carnages and resorted to by public is a public 
place. 1926 L 149=c9 I. C. 975. 

5. A blind alley removed from a highway is not a public place. 1923 L. 278=68 I. C. 
848=23 Cr. L. J. 624. 

6. A foot-path though a private grove used by the public as of right is a public place. 

1922 0. 196=68 I. C 611 = 23 Cr. L. J. 579. 

7. The bank of a canal is not a public place. 1921 L. 141=3 L. L. J. S3. 

8. Gaming at a place near a public street and exposed to public view but which was 
not a part of the public street is not an oflence under S. 10. 104 P. L. R. 1920. 

9. A private property though not dedicated to the public use may yet become public 
according to its locality and the actual use it is put to. 14 Cr. L. J. 670. 

10. An accused was found gambling in a graveyard which was a private property but 
was used by Ihe public on the occasion of fairs without interference. The visitors 
on such occasions penetrated all parts of the graveyard. Held, that the accused was 
gambling in a public place. 44 A. 265. 

11. When the place is owned by a private person and there is dedication to the public, 
the question whether or not it is a public place depends on the character of the 
place and the use to which it is actually put. 1925 N. 123 = 81 I. C. 897 = 25 
Cr. L. J. 1073 

12. The public must have lawful excess to the places by right, permission, usage or 
otherwise. 1925 N. 123 = 81 I. C. 897. 

13. In order to constitute public place, it is necessary that the public actually go there 
as of right or on sufferance of the proprietors. A place which is in full view of the 
public as they pass to and fro, is also freely accessible to the public and belongs to 
public is a public place within S. 13. 1927 L. 672=104 I. C. 230. 

14. A private place open to public view is not a public place. 49 A. 913. 

15. Under S. 13 a double punishment of fine and imprisonment cannot be legally im- 
posed. 1927 L. 672=104 I. C. 230 = 28 Cr. L. J. 790, 

16. “Thara" situated outside a public street is not a public place. 11 P. P. 1890 Cr. 

17. Open place belonging to a private person but used by public e. g., "travellers’* is not 
a public place. 9 P. R. 1905 Cr. 

18. Gambling in a temple situated near a tboroughfare is not gambling in a public place. 
13 P. R. 1882 Cr., 11 P. R. 1890 Cr. 
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19. The fact that on previnu'! occasion the prenitsc« of the club had been raidd and 
certain person'* other than those charcctl now nett found there and conricled is cot 
relevant. 1935 If, 233«36 Cr. U }. I22d. 

20. Articles fanRintr in rafue from two ptce to about one rupee nnd there were tickets 
equal to the mimhcr of ftrtkles. Knch ticket was available for one anna. IfeW.it 
was not EamblinR but lollrry. 1933 A. 482 (l)-‘34 Cr. U. J. 1123 (2b 

21. Merc publicity or its visibility from public place does not ni.ake the place a public 
phice. 1954 A. 17«35Cr. L.J.5&4. 

22. A low Ijing nitfrt which is quite away from n road running parallel to it is not a 
"Public place". 162 1. C. S66=*37 Cr. L. J. 712. 

23. Although dart game is not a gambling game, side betting upon the resnlt of throw* 
ing the dart amounts to gambling. 62 C. SOS*** 1936 C. 184. 

S. 15. 

Legality of previous conviction cannot l>e determined by Court trying a subsequent case. 
41 P. R. 1885 Cr. 

S. 16. 

1. Reward out of fine levied under Ss. 3 .and 4 to .an Informer is competeat. 2 P. R« 
1870 Cr. 

2. Reward out of fine levied under Ss. 3 and 4 to a police ofTicer is illegal. 2 P. R- 
1870 Cr. 

3. Reward out of fine is not competent on conviction nnder S. 13, Gambling Act, 1867. 
18 P. R. 1891 Cr. 

« PUBLIC GOOD. See Dcfamation--36, 

PUBLIC NUISANCE. S. 268 to S. 294 A.. I. P. C. .and S. 137 to S. 1*3, Cr. P. C. 

1. Adulteration of food and drink. Ss. 272*73, 1. P. C. See Adulteration. 

2. Animals — Negligent conduct with regard to— . S. 2S9, I. P. C. Sre Biting by dog. 

1. Domestic animals are presumed to be docile and gentle and it Is for the prosecution 
to show that the accused's handling of them was negligent. This may be l^eveo W 
the evidence of general ferocity of the animal and knowledge on the part ot tne 
accused. 42LC. 913. 

2. It must be proved that accused’s omission was negligent or with knowledge of the 
probable danger. 35 I, C. 815= 18 Bom. L. R. 682. 

3. It is not necessary to prove that the animal bad bitten or injured before. It is 
enough to show’ that to the knowledge of the owner, it had evinced a savage dipo 
tion, e. g., attempted to bite. (1885) S. J. L. B. 353. 

4. A buffalo belonging to the complainant was attacked by accused s buffalo and a leg 
was broken, It was proved that the animal had a year before attacked two o 

buffaloes. Held, that it must be shown that animal was of a savage ojsposi 

against a human being. 1884 B. U. C. 197. 

5. A buffalo attacked a woman and gored her to death. It was proved that 
occasions it attacked people and notwithstanding this, the accused let it ou c^^ag 
in open field. Held, that both owner and the herdman were guilty unde 

3 N. L. R. 90. 

6. Omission to take care of a dog, who bit the complainant causing three o^°j 
m the forearm is an offence under S. 289 and not S. 323. 1923 K. i4 
53=25Cr.L. J. 565. 

7. Allowing a vicious animal to be at large knowingly raises 

person letting it loose knows that there is probable danger to human » 

35Z. C. 815. bouJdbe 

8. The mere fact that a pony kicked a child is not sufficient 53, 

proved to be vicious and the accused to be cognizant of it. 3 M- «• ' j^anger to 

9. There should be evidence that negligent keeping would probably lead to 
human life or of grievous hurt. 3 M. H. C. R. 33. 
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3. Annoyance. S. 268, 1. P. C. 

The sort of annoyance which S. 26S contemplates is not the kind of annoyance whicl 
the religious idea of a class of people may suffer, on account of innocent act o 
another like music by Hindus at the lime of worship. 1931 A. 674. 

4. Arbitration in proceedings of — . See Arbitration — 3. 

5. Bona fide claim. Ss. 133 — 139-A., Cr. P. C. 

1. When in a proceeding under S. 133 a person denies the existence of public right am 

which denial is bona fide, the Magistrate’s jurisdiction is ousted but if the denial i 
a mere pretence, the Magistrate can make his order final. 4 1*. 783= 1926 P. 17( 
= 911. C. 41, 103 I. C. 577, 23 C. 98, 1924 P. 418=73 I. C. ^02, 14 C. 564, a 
C. 278, 22 Cr. L. J. 459. 

2. A long user may be taken to be a botia fide claim to oust Magistrate's jurisdiction 
1928 P. 268" 108 I. C. 559=29 Cr. L. J.422. 

3. A’' ■ ' hen a claim of right is raised, excep 

Ts- senouslj disputed. 50 A. 871, 45 A. 656, 42 

C 

4. Where a person bona fide erected a building on land which had been in his posses- 
sion for a number of years and the building obstructed the view of the Homi 
Signal from the Distant Signal in a Ilailuay line. Held, that the claim 
bona fide one, the order for removal of building could not be maintained. 61 I. C 
517=22 Cr. L. J. 389. 

5 If the claim put forth is 6o»i<t fide, the parties should be left to take proceedings Ir 
a Civil Court. 61 I. C. 157. 1932 O lh—120. 1925 A. 311=86 I. C. 809, H 
C. 564, 17 C. 562, 1932 A. 366, 42 C. 158. 4 L. 224, 25 C 278. 2 P. R. 1903. Sei 
49 C. 682. 

6. If there is bona fide dispute as to the existence of public right, the powers undej 
Ss 133— 137 as regardsobstructioa to public way cannot be exercised by the 
Magistrate, 4 Bam. L. U. 687. 15 Bom L. U. 57. 22 D. 9SS. ll C. 8. 

7 If an order is made to remove an obstruction from a public way and the petitioner 
it as a nrivats w.av, the Magistrate first must emiuire if the ehim is 6ona 
fid^ 42 C. 133. 26 C. 869. 31 C 979. 25 C 499, 3 C. W N. 345, 7 C. W. 
N. 117. 

R riiipstion of bona fide is one of fact and the Magistrate must take the evidence 
adduced by each side. 23 C. W. N. 7t4. 20 Cr. L. J. 556 

9 A ftoiicT fide claim should be set up at or before the heating and not afterwards. 
15 C. 561. I C L j. 434, 7 C. W. N. 117. 

10 If the Magistrate did not put the question under S. 139-A as to whether public right 

* was denied and he ordered the production of prosecution evidence. Held, that the 

order was illegal 1931 L. 62=130 I, C. 834 = 32 Cr. L. J. 621. 

6. Building likely to fall. S. 133, Cr. P- C. 

1. There must be evidence that the state of building likely to fail is dangerous In 
prae$etili and not tn/uturo. 5 P. K- 1^90 Cr. 

2. A Magistrate cannot order the owner to repair his house which is standing in its 
own compound at a distance from the public road. 23 A. 301. 

3. That the building might become da-geroa^ by another man altermg the adjoining 

premi'es in future or undermining ihe building in quMtion. is no ground for taiicg 
action under S 131. 5 P. R. Ifc90 Cr. 

4. Where the user of the premises gives rise to nuisance, the rerson liable csder S. 
290, 1. P. C., IS the occup-er for the time being and cot the rrornetcr. 46 C. 513. 

5. Tor negligent conduct in polling dawa cr repairing building. Set S. 2:?, I, P. C 

7. By fire. S. 2S5. 1. P. C. 

1, A rcr«oa '^bo smoked a Hfi clo<e to half pressed cotton bales may l« pcniibed 
under S. 255 if his act could l«e fceli to U so cerligest as to bare eudasgered tkt 
cotton bales. 1S7S B. H. C. 134. 


Public Nuisanc<r—{cottid,) 

2. Accused who wns in a marriage proecssion, let of! fireworks while it wis marchiK 
past the complainant a loft thatched with straw and which caught Sr" hXS 
he was guilty under S. 235. 5 B, H. C. R. 67, 1925 A. 301 (2)=86 I. C, 222! 
There is no danger in letting off fire-baloons. (1899) P. J. L. B. 628. 

fire originates is not guilty without proof of actual 
carelessness or illegal omission. (1881) S. J. L. B. 134, (1891) S. J. L B. 569. 

8* Collection of crowd. 


3. 

4. 


1. Accused a toy dealer exhibited mechanical toys and drew a huge crowd in fronton 

A obstruction. He was held guilty under S. 233. 35 B. 363, 

1924 A. o88— 83 I. C. 695=26 Cr. L. J. 135. See 1829 L. 801. 

2. Where a person was seifmg Satta ticket at his shop and 10 or 15 persons collected 

because 10 or 15 persons do not obstruct the traffic. 
1929 L. SOI =2929 Cr. C. 368, 28 1. C. 110. 

3. Person responsible for the collection of crowd is more responsible. 1924 A. 568= 
S3 Z. 0. 695. 


9. Continuance of— after iniunction. S. 291, 1. P. C. 

1. For a conviction under S. 291 there should be evidence of previous injunction, or 
order of Magistrate to stop it and of the continuance of nuisance after injunction 
to stop it. (1886) B. U. C.295, 8 A. 99. 

2. The Court must see whether the injunction issued by a Magistrate is legal. 6 C. 88. 

3. A general proclamation to the public at large, without naming the accused, though 
it may have been issued under S. 144, Cr. P. C., is not such an injunction, the dis- 
obedience of which is punishable under S, 291. 8 A. 99. 

4. If a person is acquitted under S. 291 for disobedience of an order to discontinue 
nuisance, he can be prosecuted under S. 188, I. P. C. A complaint under S. 195, 
Cr, P. C , is not necesury aid S. 403, Cr. P. C., is no bar. 1930 L. 1055**J29 I. 
C. 224 = 32 Cr. L. J. 253 (I). 

10. Cremation of dead body. 


1, If persons are ent tied to use a piriicuUr spot deiic-ited for creraitiaa in the usual 
manner they cinn it be convicted for public nuisance, although their act caused 
material annoyance and discomfort to the persons near the place. 19 M. 464, 25 
M. 118, 

2. Accused cannot be convicted on the ground that cremation caused discomfort to 
Thiruva duthorai peaple who were near the place on that occasion. 25 C. 425. 

X 1 . Danger or obstruction in a public way, S. 283, 1. P. C. See— 29. 

1. Proof of obstruction to the road so as to cause danger or injury to any 

using the road is necessary for coaviction. 1925 L. 153®*3l Z. C. l95=*25Cr. 
L. J. 707. 

Where building materials are supplied by a contractor who places them on a puWic 
road, the person for wh im they are supplied is not guilty unless he has sanctioned 
the act. I92t A. 192=61 L C. 59=19 A. L. J. 125 = 22 Cr. L. }. 331. 

A path which lies over a priv-tte land and which is used b; vdlajers even 
villages is not a ‘ public way ’ withio the meaning of S. 233, 
evidence of universal user. 3Z Cr. L. J. 859 = 125 I. C. 600=1930 C. 286- 
33 C. W. N. 915. 

Where the accused pleaded to be excused adraittiag thst he ob. traded the 

under mistake. Without .admitting that danger or injury was cause! to any perso , 
the conviction under S. 233 is bad. 1925 C. 153 = 81 I C. 195. 

Where no actual danger, obstruction or injury to any person is occasioned, it ** 
preferable to proceed under S. 230, 1. P- C. 20 XI. 433, 33 XI. 305. 

A conviction under S. 233. 1. P. C., does not justify the passing of an order ander b. 
133. Cr, P. C. 3C. L.J. 360. 


7. Where the accused spread oat his bad smelliog fishing net, so as to cause 


obstractioo 
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to prtsser'? bv, Ih^ High Court quashed the conviction on the ground that it must 
be proved that obstruction was in fact caused. 4 M. 235, Dissented from in 38 M. 
305. S,'e20 M. 433. 

8. I’lacing a Hiniboo stockade across a tidal navigable river for the purpose of fishing 

and leaving narrow opening for the passage of boats is an onTcnce under S. 283. 14 

C. 656, 20 C. 665. 

9. Actual obstruclioa to an individual may be proved by inference. 38 M. 305, 25 
C. 275. 

10. A side of the road was occupied by the charr oy of the accused and Sub*Inspector 
who was ruling along was obstructed. Held, that accused was guilty under Ss, 
283 — 2'')0 although obstruction was caused by negligence of accused. 1935 A. 746 (1) 
= 36 Cr. L. J. 873= 156 I. C. 39. 17 I. C. 574 Diss. from. 

2. Disorderly House, 

1. A prostitute cannot be removed from her house in a respectable neighbourhood 
because of her profession, unless she made it the resort of bad characters and filled 
it with noisy revellers at night. 24 \V. R, 68, 

2. In the absence of any statutory provision, the mere keeping of a house for gambling, 
lottery or betting is not a public nuisance, unless there is evidence of any 
actual annoyance to the public. 14 M. 364, 1 Weir 240, 1 Weir 242, 16 P R- 
1867 Cr., 7 C. W. N. 710. 

3. A common gaming house may be a public nuisance if there is actual annoyance to 
the public. 7 Bom. 11. C. R. 74 

3. Encroachments. 

1. Encroachment on a public way is itself nuisance and the sufficient width of the road 
cannot be pleaded as defence, 6 P. 423=»1927 P. 265 = 105 I. C. 238, 1930 A. 721. 

2. Persons cannot take law into their hands ani pull down terrace on encroached 
area to abate nuis-ance. 57 .M. 351 =1934 M.95. 46 M. 605 and 51 B. 487 Rel on. 

3. Owners raised platforms in front of shops for shopkeeper’s convenience. It is 
public nuisance. Persons renting the platforms are not guilty. 1936 A. 156. 

4. Essentials and Evidence for—. S. 290, I. P. C. 

1. Where the Criminal Court ordered to remove a nuisance and Civil Court issued an 
injunction to the complainant not to interfere with the alleged nuisance, the person 
ordered to remove it is non-guilty, since the Criminal Court is bound by order of 
Civil Court. 34 P. W, R. 1917 Cr. 

2. Encroachment on the public way when there is no evidence that it causes danger 
to the public, IS punishable under S 290, I. P. C. 6 P. 428, 1930 A. 721. 

3. A joint owner is liable for nuisance caused by his property. 52 M. 79. 

4. The injury which constitutes public nuisance must be to the people ia general and 
not to a particular class of people 50 A. 871. 34 A. 345 Dist. 

5. Encroachment however small upon the public street is an offence. 6 L. 203, 20 M. 
433, 14 C. 656, 20 C. 665 Diss. from. 

6. A common nuisance cannot be excused on the ground that It is of advantage to the 
accused. 34 A. 345. 

7. i A Lambardar of a village used to make sanitary arrangements for a fair every year. 

In one year he failed to do so. Held, he is not guilty. 11 P. R. 1875 Cr, 

8. Injury resulting from the straying of one’s cattle into other people's garden Is not 
a public nuisance. 6 W. R. 71, (1894) 1 Weir 244. 

9. The fact that one person complains of noisance is sufficient, provided the nuisance 
^ is one which affects him and others. 21 A. L. J. 772. 

10. Where the accused caused annoyance and obstruction to the public by gambling on 
the thoroughfare, they were guilty under S. 268. 28 I. C, 110. 

11. A prostitute, by visiting a Dak Bungalow, at the requestor person staying there, 
but against whom there is no impropriety of speech or gesture, is not guilty under 

S. 290. 2 N. W. P. H. C. R. 349, 
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Public Nuisance — {contH.) 

15. Explosives—Ncgli^Jent conduct with rcg»wJ to—. S. 286, 1. P. C. See S. 337, 1. P.C. 
!. A Bun or revolver, though it uses a carlridgo which is .'ll! explosive docs not thereby 

become an explosive substance itself. 23 A. 461, 1 Weir 235. 

2. An Assistant Collector left a loaded revolver on the platform and his peon handled it, 
one chamber went ofTand a constable iv.ts wounded. He was csnvicted under S. 235 
but conviction was quash.ad on the ground that revolver was not an explosive 
substance. 1 Weir 235. See 8 M. 421. 

3. ’A pellet from the accused’s gun struck the complainant who was working jq the field* 

He is not guilty under S. 236 but under S. 337 if there is evidence of negligence or 
rashness. 28 A. 461 (464). 

16. Fencing tank. 

Where a tank is used as a reservoir for water, a Magistrate can order to have It fenced 
to prevent accidents, but wliere it is proved to be injurious lo the health, he can 
cause it to be filled up. 10 W. U. 27. 2 W. K. 36. 

17. Filling up excavations. 

An order to fill up and bring into one level with adjacent land, excavations made for 
taking mud for the manufacture of bricks, is illegal, although he can order them to 
be fenced. 22 B. 714, 51 A. 469. 

18. Fouling water of reservoirs or springs. S. 277, 1. P. C. 

1. A well is an example of a spring and a tank or n cistern is an example of a reservoir. 
A river is neither a spring nor reservoir and therefore S. 277 does not apply lo 

2 C. 383, 4 M. 229, I Weir 230, 6 Bom. I.. R. 52. 

2. If a person Ixithes in n tank not set apart by any hwfnl order for bathing purposes, 
it is not a nuisance under S. 277. I Weir 228 (1878). 

3. Unless the accused was awarethat the water of a tank w.is used for driakiog pof* 
poses, the bathing will necessarily foul it. 1 Weir 229 (1896). 

4. A mere anghng in a tank the water of which is used for drinking 

only, is not a nuisance, unless the bait used is of a foul kind. 1 ' 

231 (1882) and (1883). 

5. Cultivating paddy in the bed of a tank, the water of which is used for drinking pur 
poses, is a nuisance. (1881) i Weir 229. 

6. Water can be fouled by spitting, and accused spitting in a public well is guilty under 
S. 277, I. P. C. 40 I. C, 298=13 N. L. R. 68 = 11 Cr. 1.. j. 650. 

7. Water can be fouled by watering or washing cattle or by washing himself or h 
clothes therein. 2 Bom. L. R. 1078. 

Throwing branches of trees for fishing purposes or depositing rubbish makes f 
water foul. 2 C. 383. 

19. Injunction pending enquiry. S. 143, Cr, P. C. 

1. An injunction under S. 143. Cr. P. C., can be issued only when there is imminen 
danger or fear of injury of a serious kind to the public. 21 W. R. oo* 

2. No injunction can be issued, when the danger has passed away* 1 R. 8. 

3. Order without drawing up proceedings, without taking evidence (2). 

opportunity to opposite larty to si bstantiate his case is illegal. 

20. Jury in cases of — . Ss. 135 to 139, Cr. P. C. See Jury. 

21. Kiln. discern- 

Removal of lime kiln is not justified if Jt does not affect the public health. M® 
fort is insufficient, 1932 A. 359, 1 L. 163. 

"22. Latrine in a private place. - a. 1 28 

1. S. 133 is not applicable to latrine in a private compound. 1935 A. 9 , 

«29Cr. L. J. 233. ice rather 

2. Where the latrine becomes nuisance, the order should be to stop the t 
than to demolish it. Ibid. 
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22«A. Letting off clean water on public road. 

Whether Ictfinff of clc.irt water on public road is public nuisance will depend on the 
quantity and frequency of water and the locality and the opinion of people using the 
road. 1932 M. W. K. 111. 

23. Machinery — Negligent conduct with regard to — . S, 287, I. P. C. 

Government Inspector pronounced two boilers to be unsafe if worked at a higher pressure 

than 85 lbs. The accused got qualified Engineers, who worked them at 100 lbs. 
pressure. Held, he is criminally responsible for any accident due to the errors of 
his employees, when he discarded employees who contended for safety and accepted 
One who agreed to take the risk. 3 P. R. 1905 Cr. 

24. Noise. 

1. A noise by Chawkidar for keeping the thieves away is not public nuisance. 1926 0. 
414 = 27 Cr. L. J. 1020 = 96 I. C. 876. 

2. A noise injurious to physical comfort of community is nuisance. 32 C. L. J. 42. 

3. Noise of mill is nuisance to the locality. 1934 N. 193 (l). 

25. Notice and its service. S. 134, Cr. P. C. 

1. Where the p.arlies Ind information of the order under S, 133, it is immaterial that 
the mode in which it was brought to their notice was not in strict accordance with 
S. 13L Cr. P. C. 2 P. R. 1900, 4 L. 224 (229), 5 W. R. 4. 

2. If service of the conditional order under S. 133 is effected m the manner provided by 
S. 71, Cr. P. C., regardless of the question whether it could be served in the manner 
provided by Ss 69 and 70, the service is defective. 1926 C. 1208=94 I. C. 907= 
31 C. W. N. 148. 

3. Where the persons against whom order was made were residents of a Nohalltr, and 
the order instead of being served personally was stock up m a conspicuous place of 
the Mohalta and the parties came to know of the order. Held, that service though 
Irregular, did not affect its validity. 4 L. 224, 16 C. 9. 

4. If the order cannot be served in the manner provided for service of summons under 
Ss. 70-71, Cr. P. C., then the publication of a Proclamation under S. 134 (2) may 
be resorted to. 935 C. 251=39 C. W. N. 141=60 C. L. J. 474. 

26. Object and scope of S. 133, Cr. P. C. S. 133, Cr. P. C. 

1. The provisions of chapter X, Cr. P. C. (Public Nuisance) should be so worked as not 
to become themselves a nuisance to the community at large. 17 P. R. 1888. 

2. S. 133 deals with conditions of things at the time when the order is made. It is not 
meant to apply to what may happen at some indefinite time in future or under 
quite abnormal circumstances. I L 163, 5 P. R 1890, 1924 A. 667. 

3. 5. 133 should not be used as a substitute for litigation m the Civil Courts in order to 
obtain settlement of private disputes. 37 A. 26, 91 I. C. 59. 

4. S. 133 IS not intended for longstanding obstructions but for an unlawful obstruction 
lately built m a public place. 1930 L 361=31 Cr. L. J. 167, 1926 A. 157. 

5. There is no provision for re-construction of an obstruction which has once been re- 
moved by S. 133. 1925 C. 399=85 I. C. 357. 

6. S. 133 does not apply to a case where there is a bona fide dispute as to the existence 
of a public way, such a dispute can be decided by a Civil Court. 22 Cr. L. J. 700. 

7. S. 133 deals with public nuisance only. An application for removal of obstruction 
of a private path does not lie under this section. 1925 O. 130=25 Cr. L. J, HIS. 

8. S. 133 IS intended purely in the interest of the public. 37 A. 26. 

9. S 133 can be applied to a dispute between two villages in respect of the right of 
digging .and clearing watercourse for irrigation purposes. 25 P. W. P. 1912 Cr. 

27. Obscene acts and songs. S. 294, I. P. C. 

1. A conviction under S. 294, I. P. C , for uttering obscene abuse in a public place, 
may amount to a conviction for an offence involving a breach of the peace wltbiq 
the meaning of S. 106, Cr. P. C. (1904) U. B. R. 4. 



PuhUc Nuisance-^ (cQtiiii.) 


3. 

28. 

29. 

1 , 


hioit song is not necessarily obscene unless it sag jests coarse and indecent associa- 

"I'ris " “ 


A. sentence of three months’ Imprisonment under S. 294. I. p. C is undniv scYeie. 
1923 R. 253«2 But. L. J. 9S. ’ ^ 

Obscene books, etc. Ss. 292 293. Scd Obscene books. 

Obstruction to public way. S. 133, Cr. p. C. Sce^l i. 

^ Public road is nuisance though no practical inconTcni'ence is caosed. 


2. The motive for obstruction is absolutely irrelevant. 25 A. !59. 

3. Where proceedings are instituted against a number of persons for prions acts of un* 
lawful obstruction to a public way, the order should state accurately with regardto 
each person the specific obstruction made by him, which he is fetjuired to rensoTe. 
44 C. 61. 

4. The obstruction must be permanent and not temporary. 6 Bom. L. R. 358. 

5. A cattle market situated in a congested part of the town can be removed, when cattle 
had to pass through congested lanes and inconvenience was caused to the public 
22 Cr. L. J, 582-62 I, C. 822. 

6. A solid and vigorous branch of a tree 15 feet high cannot c.ause obstruction to pubVic 
road. 22 A. L. J. 436. 

7. Obstruction must be caused to a public way, river or channel. 50 A. 871, 36 A. 239, 
22 B. 938. 5 C. 875. 25 \V. R, 4, IS W. R. 67. 

8. An obstruction to private path, drain or channel does not come under S. 133. 4 Bom. 
L. R. 882, 36 A. 209, 5 W. U. 58. 

9. The fact that the residents of a particular village have a right to take cattle across s 
field Is not sufficient to constitute a public right of way. 1906 A. W. N. 190. 

10. A Railway land is not necessarily a public place. 1923 P. 540'«74 I. C. 1047. 

11. A chabutro; obstructing a public W’ay can be removed and it is no defence that there 
is a sufficient space for public to w.alk. 1930 A. 751, 6 P. 428. 

12. An obstruction at 15i feet over a country road is not an unlawful obstruction. 1^24 
A. 667«83 I. C. 664. 

13. An Older for removal of a dam constructei across a public river can be passed. 54 

I. C. 407. 

30. Offensive trade or occupation. S. 133, Cr. P. C. 

1. In order to bring a trade or occupation within the operation of S. 133, ^ 

shown that the interference with the public comfort was considerable and a Ja g 
section of the public was affected injuriously. 20 P. VV. R. 1911 Cr. 

2. Keeping a house of public entertainment is not by itself an offensive trade, 47 P. 

R. 1688. 

3. The proprietor of a cremation ground who puts his land at the disposal of 

•who wishes to cremate a dead body is not carrying on any trade or occupy ^ » 
although his tenant sells woods dearly for cremation. 25 C. 425. 

4. The working of a nee husking machine throughout night in a residential p* 

public nuisance, being injurious to the comfort of the •whole neighbournooo. 

R. 1904 Cr, . 

5. Cultivation of maize, irttt»ar or heym within a short distance from the town is n 
an injurious occupation. 39 P. R. 1889. 

6. Opening up a rival market in a village and dragging customers and exchaoBi^S 

abuses does not fall under S. 133. 2 Weir 62, H Sf. L. J. 207. ^ 

7. For removal of prostitutes and disorderly houses. See Disorderfy hofises, 

8. jT^^hme kiln has no eSect on public health, its removal is not justified. 1932 

159, 1 L. 163. 
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9. An act found to be injurious to the physical comfort of the neighbours must be held 
to be so to the physical comfort of the community. 1931 A. L. J. 912, 57 I. C. 829, 
34 C. 73, 25 C. 425. 

31. Orders which cannot be passed under S. 133, Cr. P. C. 

1. A general order prohibiting the public to frequent the roads and places of a certain 
village between certain hours. 13 C. L. R. 231. 

2. An order to close a graveyard. 12C. W. N. 70. 

3. An order directing construction of a new drain. 1900 A. \V. N. 138. 

4. An order regarding the custody of children. 2 Weir 66. 

5. An order on a person to lop off branches of a tree of his which overhung a certain 
house and were thus dangerous in affording facility to thieves. 1883 A. W. N, 222- 

6. An order prohibiting persons to drink the water of a certain well. 1893 A. W. 
N. 145. 

7. An order directing a person not to cultivate his land. 1 A. L. J. 615. 

8. An order directing filling up pits from which mud for manufacturing bricks has been 
taken out. 51 A. 489, 22 B. 714 

9. An order forbidding the inoculation of children during an outbreak of smallpox by 
their parents and guardians. 23 I C. 205~15 Cr. L J. 253. 

10. An order to remove obstruction to a channel not used by the public. 36 A. 209. 

11. Person raising his low land and causing overflow of ram water into other lands 
cannot be proceeded against under S. 133, Cr. P. C. 1933 C. 150 = 34 Cr. L, J. 
679, 36 A, 209. 

32. Placing charpoy on the road. S. 283. See— 11. 

32'A. Poisonous substance— Negligent conduct with regard to—. S. 284, I. P. C. 

A Police Sergeant took over a desk containing poisonous powders and other powders and 
did not take precautions to guard .against misuse of the poison. It was by mistake 
issued to an Inspector who died. The Sergeant is guilty under S. 284. 16 P. R. 
1882 Cr. 

33. Procedure. Ss. 133—137 Cr. P. C. 

1. A Magistrate cannot make an order under S. 133 absolute without recording evidence 
and simply on the basis of a loc.al inspection made by him. 49 A. 475, 44 C. 61, 23 
C. W. N. 1054 = 50 I. C. 658, 1922 A. 265. 

2. The Magistrate can refer the matter for disposal to another Magistrate except when 

Jury IS demanded. 6 P. 428, 42 C. 158, 17 C. 562, 25 C. 278. 

3. If proceedings are instituted against many persons, the order should state clearly, 
with regard to each person, the specific obstructions made by him which he is 
required to remove. 1928 L. 187 = 106 I. C 220, 

4. An order without giving a party sufficient opportunity to adduce his evidence is bad 
1928 C. 96=104 I C. 635, 1928 C. 879=116 I. C. 381 = 33 C. W. N. 201. 

5. If a person proceeded against sets up title to the land, the Court cannot pass a 
summary order but must proceed m accordance with S. 137. 49 A. 453. 

6. The enquiry should be like that of a summons case and evidence must be recorded. 

1927 S. 26. 24 C. 395, 1924 L. 392, 32 P. R. 1917, 31 A. 453. 

7. The order for removal of building cannot be passed on the ground, that the petitioner 
was convicted under S. 341, Cr. P. C., in respect of the same building. 1924 L. 
128 = 5 L. L. J. 81. 32 P R. 1917 Ref. 

8. A matter under S. 133 cannot be decided by arbitration even though the parties 
agree to such a course. 22 Cr. L J. 327, 42 C, 702, 21 C. W. N. 925. 

9. The procedure is illegal where the evidence was taken by one Magistrate and final 
order was passed by another. 47 B. 69. 

10. Magistrate can make a notice nnder S. 133 absolute when the person proceeded 
against does not appear. 1922 A. 335=76 I. C. 826=25 Cr. L. J. 266. 



Public Nuisance — ( confd.) 

11. A Magistrate is not iustified in going behind the order of his predecessor onder Ss. 

133 and 137 and coming to a decision as to its legality. 1923 C. ^89=72 I C 77 
25 C. 425, 10 W. R. 27 Cr. 

12. It is improper to revive proceedings under S. 133 which has begun four years before 
and dropped. 1921 B. 29**62 I. C. 877=22 Cr. L. J, 605. 

13. Order under S. 133 can be modified. 1925 A, 310—86 I. C. 219. 

14. Jurisdiction of Civil Court is barred when the order is conditional but not when it is 
absolute. 51 A. 1025=1929 A. 833=121 I. C. 560. 

35. Where the accused appears in Court, the first duty of the Magistrate is to ask bira 
•whether he denied the existence of pubhc right in the path way. If he omits to ask 
him, the procedure is wrong in law. 57 C. 368. 

36. A Magistrate cannot make a conditional order absolute without recording evidence 
as in summons case. 32 P. R. 1917 Cr., 42 C. 702, 31 A. 453, 1927 A. 825=101 1. 
C. 897, 49 A. 475, 8 L. L. J. 557=99 I. C. 92. 

, 37. If the Court makes the order final without recording evidence, the whole trial h 
vitiated. 11 L. 247=1930 L. 662,49 A. 475, 95 I. C. 944. 

38. High Court can confirm or modify the order under S. 137. 1929 A. 220. 

19. If the Magistrate is satisfied, that the road is not a public one, he can drop proceed* 
ings. 8 C. 883, 1 C. L. R. 486, 15 W. R. 67. 

20. An order under S. 147. Cr. P. C. (Easements) cannot be passed in proceedings under 
S. 133. 15 C. W. N, 667=12 Cr. L. J. 43. 

21. A person proceeded against under S 133 has a right to show 'cause or apply fnf 
Jury. He cannot claim both these reliefs. 10 Cr. L. J. 494. 

22. A Magistrate who calls upon the person proceeded against to produce his evidence 
first and considering that evidence, makes the order absolute, acts illegollv. He ws 
a right to hear the evidences as in summons case. 31 A. 453, 32 P. R. 1917 Cr., 
147 P. L. R. 1901, 24 C. 395, 11 Bom. 375. 

23. A Magistrate can refer the complainant to local bodies in case of removal of h®* 
kiln. 1932 A. 159. 

24. If the Magistrate omitted to put the question whether the public tight was deakd 
and ordered the production of evidence, the order is illegal, 1931 L. 62. 

25. If the Magistrate does not take the statement of accused or record evidence as lo 
summons case the procedure is illegal. 132 I. C. 800- 

26. The inquiry under S. 139-A is summary and it is not intended that first party sboald 
adduce evidence to contradict the case. 58 C. 461. 

27. The provisions Chapter X. Cr. P C.. should be worked so as not to become them- 

selves a nuisance. 17 P. R. 1888 Cr. 

2S, S. 233 applies to occupations or trades in themselves injurious to health 

comfort, but not to innocent trades in the course of which a public nuisa 
committed. 47 P. R. 1888 Cr. 

29, Court is not under obligation to force a particular party into Civil Ci^rt. I*.., 
inherent powers to stay proceedings. 1935 A. 79=152 I. C. 737=36 Cr. •'* J* 

1929 A. 20= 30Cr.L,). 670 Foil. 


34 , 


Prostitute — Removal of — . S. 133, Cr. P. C. 

1. A prostitute who behaves orderly and quietly cannot be removed on the groan 

her bad character. 24 W. R, 68. j 

2, The mere existence of houses of prostitutes by the roadside, cannot affect the p 7 


comfort* of the passers by. 5 C.W. N. 566, 

3. U the prostitutes living near the public foid are soliciting passers by, 
stopp^ neder S. 133. 2 P. R. 1900 Cr. 

4. Salieiting passers by is not a public nuisance within the meaning of S. 


they can ^ 
253 , 


Code. 22 A. 113. 
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35. Rash Driving. See n.isb Drivinp. 

36. Rash Navigation. S. 2S0, 1. P. C. 

1. It is the primary duty of steam vessel to keep out of the v,ay of vessels lying at 
anchor .and where a launch runs into a cargo bo.at at anchor, it is in itself Prima 
facie evidence of negligent navigation. 12 1. C. 846=4 Bur. L. J. 140. 

2. Contributory negligence can be taken into account, not as a defence, but for the 
purpose of determining causation and fixing a measure of the liability of the accused. 
15 C. W. N. 835=11 I. C. 130. 

37. Repetition of—. S. 143, Cr. P.C. 

1. S. 143, Cr. P. C., empowers a Magistrate to prevent the continuing of public nuis* 
ance. 19 M. 464. 

2. A person will be bound by an order under S. 143 only when order is issued to 
him personally and not by a proclamation addressed to the public generally. 8 A. 
9?, 2 \V. R. 32. 

3. Order under S. 143 cannot be p.issed against a person who is not party to prior 
proceedings. 193S A. 79 = 152 I C. 737=36 Cr. L. J. 144, 1928 A. 3l)0 = 29 Cr. L. 
J. 445=103 I, C. 565 Rel. on. 

38. Spreading infection or disease Ss. 269-270, I. P. C. 

1. The accused failed to take proper sanitary precautions at his brickfield with the 
result that cholera broke out. Held, he is not guilty even when he broke the con- 
ditions of license. 1923 R. 140*25 Cr. L. J. 586=81 I. C. 74. 

2. The accused was residing in a phgue-stricken area and was asked not to leave the 
shed but travelled by train. Held, he is guilty under S. 269. 22 P. R. 1902 Cr., 
18 I C. 269, 7 M. 276. 

3. The accused removed a plague-stricken person to a house where several persons 
were living and one of whom caught tne infection. Held, he is guilty. 18 1. C. 269. 

4. But if the accused bad brought a plague-sincken patient to an unoccupied bouse or 
adopted some other means to safeguard the inmates, be would not be guilty under 

S. 269. 43 M. 344, 24 C. 494. 

5. Accused was travelling by tram while 'ulTenng from cholera Held, he was guilty 
and his companion who purchased a ticket for him and accompanied him was guilty 
of abetment. 7 M. 276. 

6. A mother of a child suffering from smallpox refused to part with her child, who 
had been ordered to be removed to the hospital, she was held not guilty. 24 C, 494, 
53 I. C. 689=20 Cr. L. J. 785. 

7. A prostitute had connection with the Prosecutor to whom she communicated syphilis. 
Held, she was not guilty under S. 269 because she could not spread it without the 
complicity of the Prosecutor, but may be guilty of cheating if there was misrepre- 
sentation or of hurt. 11 Bom. 59. 

39. Stay of Proceedings. S. 139 A., Cr. P. C. 

Accused constructed a dam across a public channel and notice was issued. Magistrate 
found that there was no reliable evidence m suppoit of denial by accused. Held, 
that refusal to stay proceeding till the decision of Civil Court was rightly ordered. 
193+ A. 131=151 I C. 897. 

40. What is and what is not — . Ss. 268, 290, I. P. C. 

1. Skinning a dead animal is not a public nuisance. 25 I. C. 352=15 Cr. L. J. 660. 

2. Placing a cJiarPoy temporarily on the road is not a public nuisance. 17 I. C. 574. 

3. Attracting crowd by exhibiting interesting articles is not public nuisance. 1929 L. 
801, 28 I. C. 110, 1928 M. 1235 and 14 M. 364 Dist. 

4. Noise by c/iatekidar for keeping the thieves away is not a public nuisance. 1926 
O. 414 = 96 I. C. 876 = 27 Cr. L. J. 1020. 

5. Easing in a public street is public nuisance. 1921 A. 194= 25 Cr. L. J. 332. 





Public Nuisnnee — (contd.) 

U. ^ \s uot )v\«^l\r\ca in Roing hehrort \be mAct tA b>-» predecessor onder Ss. 

133 and 137 and coming lo a decision a'J to its legality. 1923 C. ‘89=721 C.77, 
25 C. 425, 10 W. U. 27 Cr. 

12, It is improper to revive procectUngs under S. 133 which has begun four years before 
and dropped. 1921 B, 29-»&2 I. C. 877 = 22 Cr. L , ), 605. 

13, Order under S. 133 can be modified. 1925 A. 310»86 I. C. 219. 

14, Jurisdiction of Civil Court is barred when the order is conditional but not when it is 
absolute. 51 A. 1025= 1929 A. 833= 122 I. C. 560. 

15, Where the accused appears in Court, the first duty of the Magistrate is to ask biro 
•whether he denied the existence of public tight in the path way. If he omits to ssk 
him, the procedure is wrong in law. 57 C. 363. 

16, A Magistrate cannot mahe a conditional order .absolute without recording evideace 
as in summons case. 32 P. R. 1917 Cf.,42C. 702, 31 A. 453, 1927 A. 825=101 1. 
C. 897. 49 A. 475, 8 L. L. }. 557=99 1. C. 

. 17, If the Court makes the order final without recording evidence, the whole trial is 
vitiated, 1 1 L. 247= 1930 L. 662. 49 A. 475, 95 I. C. 914. 

IS, High Court can confirm or modify the order under S. 137. 1929 A. 220. 

19. If the Magistrate is satisfied, that the road is not a public one, he can drop proceed* 
ings. 8 C. 883, 1 C. L. R. 486, 15 W. R. 67, 

20. An order under S. 147- Cr. P. C. (Easements) c.annot he passed in proceedings nodcr 
S. 133. 15 C. \V. N. 667=12 Cr. L.J.43. 

21. A person proceeded against under S 133 has .a right to show 'cause or apply 
Jury. He cannot claim both these reliefs. 10 Cr. L. J. 491. 

22* A Magistrate who calls upon the person proceeded against to prodoce his 

first and considering that evidence, makes the order absolute, acts illegollv. He 
a right to hear the evidences as In summons case. 31 A. 453, 32 P. R. 

147 P. L. R. 1901, 24 C, 395, 11 Bom. 375. 

23. A Magistrate can refer the complainant to local bodies in case of removal of li®* 
kiln. 1932 A. 159. 

24. If the Magistrate omitted to put the question whether the public right was deoiefl 
and ordered the production of evidence, the order is illegal. 1931 1.. 62. 

25. If the Magistrate does not take the statement of accused or record evideoce as w 
summons case the procedure is illegal. 132 I. C. 800- 

26. The inquiry under S. I39-A is summary and it is not intended that first patty should 
adduce evidence to contradict the case. 58 C. 461. 

27. The provisions ..{ Chapter X, Cr. P C.. should be worked so as not to become them- 
selves a nuisance. 17 P. R. 1885 Cr. 

28. S. 133 applies to occup-atioas or trades in themselves injurious to health or ^^7^5 

comfort, but not to innocent trades in the course of a-hich a pubJic nm 
committed. 47 P. H. 1888 Cr. , 

29. Court is not under obligation to force a particular party into J 44 . 

inherent powers to stay proceedings. 1935 A, 79=152 I. C. 737—36 Cr. 

1929 A. 20=30 Cr. L. J. 670 Foil. 


34 . 


Prostitute — Removal of — . S. 133, Cr. P. C, 

1. A prostitute who behaves orderly and quietly cannot be removed on the groan 
her bad character. 24 W. R. 68. 

2. The mere existence of houses of prostitutes by the roadside, cannot aOecl the P 7 


comforts of the passers by. 5 C.W. N. 566, 

3. If the prostitutes living near the public road are soliciting passers by, 
stopped under S. 133. 2 P. R. 1900 Cr. 

4. Soliciting passers by is not a public nuisance within the meaning of S. 


they can be 

253 , 


Code. 22 A. 113. 
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Pii6h‘c NjfiSftfjcc— (coft/rf.) 

35. Rash Driving. Sea Rash Driving. 

36. Rash Navigation. S. 2S0, !. P. C. 

1. It is the primary duty of steam vessel to keep out of the way of vessels lying at 
anchor and where a launch runs into a cargo boat at anchor, it is in itself />rima 
facie evidence of negligent navigation. 12 I. C. 846=4 Bur. L. J. 140. 

2. Contributory negligence can be taken into account, not as a defence, but for the 
purpose of determining causation and fixing a me.asure of the liability of the accused. 
15 C. W. N. 835=11 I. C. 130. 

37. Repetition of—. S. 143, Cr. P.C. 

1. S. 143, Cr. P. C., empowers a Magistrate to prevent the coutmuiog of public nuis- 
ance. 19 M. 464. 

2. A person will be bound by an order under S. 143 only when order is issued to 
him personally and not by a proclamation addressed to the public generally. 8 A. 
95, 2 \V. R. 32. 

3. Order under S. 143 cannot be passed against a person who is not party to prior 
proceedings. 1935 A. 79=152 I C. 737 = 36 Cr. L. J, 144, 1928 A. 3b0 = 29 Cr. L. 
J. 445= 108 I. C. 565 Rel. on. 

38. Spreading infection or disease Ss. 269-270, I. P. C. 

1. The accused failed to take proper s.inuary precautions at his brickfield with the 
result that cholera broke out. Held, he is not guilty even when he broke the con- 
ditions of license. 1923 R. 140=23 Cr. L. J. 586=81 I. C. 74. 

2. The accused was residing in a plague-stricken area and was asked not to leave the 
shed but travelled by tram. Held, he is guilty under S. 269. 22 P. R. 1902 Cr., 
18 I C. 269, 7 M. 276. 

3. The accused removed a plague-stricken person to a house where several persons 
were living and one of whom caught the infection. Held, he is guilty. 18 I. C. 269. 

4. But if the accused had brought a plague-stricken patient to an unoccupied house or 
adopted some other means to safeguard the inmates, he would not be guilty under 

S. 269. 43 M. 344, 24 C. 494. 

5. Accused was travelling by tram while 'uffering from cholera Held, he was guilty 
and his companion who purchased a ticket for him and accompanied him was guilty 
of abetment. 7 M. 276. 

6. A mother of a child suffering from smallpox refused to part with her child, who 
had been ordered to be removed to the hospital, she was held not guilty. 24 C. 494, 
53 I. C. 689 = 20 Cr. L. J. 785. 

7. A prostitute had connection with the Prosecutor to whom sbe communicated syphilis. 

Held, she was not guilty under S. 269 because she could not spread it without the 
complicity of the Prosecutor, but may be guilty of cheating if there was misrepre- 
sentation or of hurt. 11 Bom. 59. 

39. Stay of Proceedings. S. 139- A., Cr. P. C. 

‘ ' ' ' ’*• -nel and notice was issued. Magistrate 

support of denial by accused. Held, 
in of Civil Court was rightly ordered. 

1934 A. 131 = 151 I. C. 897. 

40. What is and what is not — . Ss. 268, 290, I. P. C. 

1. Skinning a dead animal is not a public nuisance. 25 I. C. 352=15 Cr. L. J. 660. 

2. Placing a charpoy temporarily on the road is not a public nuisance. 17 I. C. 574. 

3. Attracting crowd by exhibiting interesting articles is not public nuisance. 1929 L. 
801, 28 I. C. no, 1928 51. 1235 and 14 M. 364 Dist. 

4. Noise by chawkidar for keeping the thieves away is not a public nuisance. 1926 
O. 414=96 r. C. 876=27 Cr. L. J. 1020. 

5. Easing in a public street is public nuisance. 1924 A. 194= 25 Cr. L. J. 332. 



Public Nuisance — (co«cW.) 

6. Slaughtering of cattle in a village in a particular area is not necessarily a public 

nuisance. 1929 L. 252=116 I. C. 705—30 Cr. L. J. 660. See 10 A. 44. 

7. Allowing prickly pear to spread on to a road used by the public is a public nuisance 
52 M. 79. 

8. Closing channel outlet with the result that villages were inundated and crops trere 
damaged, is a public nuisance, 1927 0, 122=99 I. C. 939, 

9. Bare solicitation of chastity even in a public place is not a public nuisance. 
-22 A. 113. 

PUBLIC PLACE. See Gambling Act, S. 13, 

PUBLIC PROSECUTOR. Sec Certificate — 5, Duty of Prosecution, Prosecution, with, 
drawal — 2. 

1. Appeal against acquittal by — , S. 417, Cr. P. C. 

1. Only the Public Prosecutor can file an appeal against acquittal. The Legal Remem. 
brancer is a Public Prosecutor. 23 C. W, N. 96, 46 C. 544. 

2. A private prosecutor can neither present an appeal under S. 417, Cr, P. C., nor 
apply in revision. 14 M. 363, 7 C. 447, 1927 N. 170 = 102 I. C. 219. 

2. Appointment of — . S. 492, Cr. P. C. 

1. It is highly objectionabe to appoint the Magistrate who in the first instance had 
tried and convicted the accused, to be Crown Prosecutor to conduct an inquiry 
subsequently directed in the same case. 8 B, H. C. R. 126. 

2. District Magistrate appointed a Sub-Inspector to be Public Prosecutor and directed 
him to withdraw the case. Held, withdrawal through Sub*In:pector is not a legal 
one but is for the executive authority to decide. 1930 S. 156 = 31 Cr. L- J. 684. 

3. Omission to appoint Public Prosecutor in a Sessions trial is a curable irregularity. 

. 35 P. R. 1887 Cr. 

4. It is the duty of Government to make adequate provisions for conduct of Sessions 
• cases. 16 P. R. 1884 Cr, 

3. • Certificate of — for prosecuting approver. See Certificate— 5. 

4. Changing grounds by — . See Duty of prosecution — 3, Certificate— 5. 

5. Conducting examination of accused, Examination of accused — 19. 

6. Duty of — •. Sc<? Duty of prosecution. 

1. There should be on the part of Public Prosecutor no eagerness for or grasping at 
conviction. He is not to aggravate the case against prisoner. He is to do justtee 
between the Crown and the accused. 1924 N. 243“^83 I. C. 723 — 26 Cr. L. 7. 
163, 8 B. H. C. R. 126 (153), 1923 L. 264. 

2. Public Prosecutor is to represent not the Police but the Crown and he ‘*hoaW di^ 
charge the duty fearlessly .nnd fairly with a full sense of responsibinty. 42 • 

(428), 8 Pat. 279=1929 P. 275. 

3. ProsecDtion should be conducted fairly and squarely and no ground should be g'ven 
to the accused for a complaint. 53 C. 706. 

4. It IS the duty of Public Prosecutor to disclose to the defence any facts which wi 
help accused in his defence. 1933 R. 378, 

7. Duly of— to produce whole evidence. See Duty of Prosecution — 4, Witness— 70. 

1. In a capital case, it is the duty of the Crown to place before the Court 

irrespective of the question 35 to whether they help or go against the s 

P. 279 = 1929 P. 275=116 1. C. 770. 

2. Public Prosecutor must produce all witnesses before Sessions Judge, wb'’ 
examined by Committing Magistrate. 3 L. 144. 

3. Prosecution must produce all witnesses excepting those who are uuneces 
untrctMcl. 1924 M. 239=* 75 1. C. 937 = 25 Cr. L. J. 75 

8. Right to conduct Setsioni trial by—. S. 270, Cr. P. C. ^ jg 

1. Ic i* highly csdesirahle that Police OZeces should conduct prosecution. U 
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Public proscciitor-^iconcld.) 

2. If the complainant engages a coansel, Public Prosecutor can always avail of his 
service. 11 B. H. C. R, 102. 

3. An Advocate of High Court may conduct prosecution without being authorized by 
District Magistrate. 23 W. R. 14. 

4. Where the counsel engaged by the complainant was desired by Public Prosecutor to 
address the Court, permission under S. 495 was not necessary. 1930 M. W. N. 769. 

5. Omission to appoint Public Prosecutor in a Session trial is an irregularity curable 
by S. 537, Cr. P. C. 35 P. R. 1887 Cr. 

9. Withdrawal of case by — . See Withdrawal. 

10. Right to appear for defence. 

When the District Magistrate considering that a complaint against a Forest O/Ticer was 
false, app inted Public Prosecutor to appear for the defence, Held, that appoint* 
ment was legal, though not desirable, when Court permitted it. 1930 N. 150=122 
.1. C. 442, 1926 B. 218. 

PUBLIC SERVANT. 

T. Abetting an offence by — . S. 116, 1. P- C. 

1. Accused was charged with having abetted an offence of bribery and the person 
abetted was the Civil Surgeon. Held, that as Civil Surgeon was not n public 
servant whose duty it Is to prevent commission of such offences, the latter part of 
S. 116, as to the enhanced punishment, did not apply. 21 W. R. 9, 3 P. 647. 

2. S. 116 api.Iies to doing or forbearing to do any official act. 51 M. 86. 

3. Where a person IS accused of abetment of bribing a Head Constable of Police, the 
second part of S IIC is not applicable, as the offence under S. 161, I. P. C., is not 
cognizable by the Police and is not one the commission of which it is the duty of 
Head Constable to prevent. 1928 L. 840=29 Cr. L. J. 601. 

4. When a doctor in charge of a Government hospital has already decided to discharge 
a patient but that patient IS still in hospital, offer of bribe to him is punishable 
under S. 116, first part 1930 M. 671=31 Cr. L. J. 1088. 

5. A Pleader sending a private circular to other Pleaders inviting them to send him 
cases, offering to share with them fee of the cases is guilty of abetment of an 
offence under S. 36, Legal Practitioners Act, and is punishable under S. 116, 
I. P. C. 7 A. 498. 

2 Abetting taking bribe by See Bribe — 1. 

3. Absconding to avoid service of summons issued by — . S. 172, I. P. C. See 

Absconding to avoid service of summons. 

4. Assault on — . S. 353, I. P. C. Sea Assault on public servant. 

5. Breach of trust by — . See Breach of trust — 25. 

6. Bribe to — . See Bribe — 13. 

7. Buying or bidding for property by — S. 169, I. P. C. 

1. Wliere a Sub-Inspector purchased a pony -which had been impounded, he should 
be convicted under S 169, I. P C. and S. 19, Cattle Trespass Act, and not under 
S. 406, I. P. C. (1871) 16 W K. 52 Cr. 

2. A public servant purchased in auction waste paper, bidding for it under an assumed 
name. Held, that in the absence of any role forbidding the employees m the office 
to bid at such sales, the conviction for cheating was bad. 23 A. W. N. 231. 

8. Causing grievous hurt to deter. S. 333, I. P. C. 

1. Two village watchmen arrested oae F on suspicion that he was in possession of 
stolen property. He was rescued b> his friends, on the way to Police Station. 
Held, watchmen were not members of the Police force and had no authority to 
arrest. 14A. L. J.7S9. 

2. The deceased assaulted the constable and beat him only after he had fired at one of 

them and caused him serious injuTj'. The accused wanted to snatch bis gun, lest 
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he should firo again. Held, no offence under S. 333 was made out. 1922 L. 75= 
71 I. C. 665. 

9. Causing hurt to delcr. S. 332, I. P* C> 

1. Blow with an umbrelha to a public Benr.ant falls under S. 332. (1875) 2+ W. R. 67. 

2. Playing cards is not an offence and docs not come within S. 34, Police Act. An 
ns«yiult by persons playing cards on a Const.able who prohibited them, is not an 
offence under S. 332 but under S. 323. 1926 L. 250=92 I. C. 889. 

3. Jf the public servant is acting but not in the legitimate exercise of bis 

public functions, the offender is not liable under S. 332 but under S. 323 or 352 
only. 83 I. C. 899«2a Cr. L. J. 195. 

4. A Constable was invited to keep peace in a wrestling match organised by Municipal 
Board. - He interfered with the wrestling and thereepon the Police was 
hustled and their uniforms were torn, an offence under S. 332 W’as committed. 
1926 A. 168 «92 I. C. 224. 

5. Where there arc serious irregularities in connection with a house search .and a 
Constable is assaulted, the accused Is guilty under S. 323 and not S. 332. 1930 
P. 387 = 125 I. C. 784«31 Cr. L.J.937. 

6. If the attached property passed into the possession of attaching officer peacefully, 
it is not permissible to remove the attached property from his custody, although 
the warrant was illegal. 83 I. C. 899. 

7. A collector is not authorized to set fire to reeds standing on the private property 
in order to facilitate the deposit of soil or silt excavated from the canal bed. Resist* 
ance is no offence. 1927 L. 706* 105 I. C. 817= 9 L. L. J. 424. 

8. Separate sentences under Ss. 147—332 are not illegal. 95 I. C. 600, 49 B. 916. 

9. Under S. 32. Police Act, a Police Officer shall be deemed to be always on duty ia 
the area to which he is appointed. 18 S. L. R. 221. 

10. If the accused did not know that the persons confined were Public Serraats, ti* 
accused are not guilty. 1924 A. 645=85 I.C. 245. 

11. In case of mere scuffle, a fine is quite sufficient, 18 P. R. 1910 Cr, 

12. In conducting search, if a Police Officer ignores to bring with him search witnesses 
under S..103, Cr. P. C., resistance to search is not illegal. 17 A. L. J. 1047. 

13. A Constable carrying out on order, which bad ceased to have effect, is not acting in 
the discharge of his duties. 40 A. 28. 

14. An Excise Officer in Searching the house of a person on suspicion, brought no 
search witnesses and directed a constable to scale the outer wall of the house. 
Accused assaulted and beat them. Held, that he was guil^ under S. 323 and no 
S. 332. 37 A. 353, 3 S. L. R. 1. 

1.4. A warrant of arrest was handed over to a Constable to arrest D. After be left, it 
was discovered that D. was in another village. The Officer in charge of i nan 
made a copy from the book of the Thana and endorsed it to some Constables wi 
the direction to arrest D. They were assaulted and beaten. Held, that the accus 
were guilty under S. 323 and not S. 332. 18 A. 246, 

16. If the public servant was acting for his own piivate work, no offence would be com 
mitted. I6I P. L, R. 1911. 

17. In the discharge of his duty as such public servant does not cover an ^ 

him in good faith under colour of his office. 18 A. 246, 28 C. 411,3 0. 

605, 37 A. 353. 

18. When there was possibility of accused having been roughly treated 
Under order from Public Servant, S. 332 does not apply. 1933 o. 

L. J. 460. . 

19. A vaccinator knocked at the door and admission was not refused and 
the house. Held, that the implied consent to enter the house must 
Person obstructing or assaulting »s guilty under S. 332, L P. C. 1935 A- 
L.J. 356=153 I.C. 469. 28 A. 481 Dist. 
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20. A sentence of fine under S. 332 is adequate, if accused acted in sudden aneer and 
were poor. 1934 N. 117 (l)*=35 Cr. L. J. 760. 

10. Criminal breach of trust by— , Breach of Trust— 25— 27. 

11. Defamation by — . Set Defamation— 44*B. 

12. Definition of—. S. 21, I. P. C. 

A. The following arc public servants : — 

1. Convict warder. 83 I. C. 342. 2. A Revenue or Police Patel, 21 B. 517. 

3. A Tax collector of Municipality. 1 P. 423. 4. A Patwari. 68 1.0.157. 

5. A Police Officer belonging to Finger Print Bureau and in the pay of Government 
1924 L. 355 = 69 I. C. 445. 

6. Municipal Conser\’ancy Officer of Calcutta Corporation. 1930 C. 665. 

7. A P. \V D Lascar distributing water from a canal to villagers. 48 M, 867. 

8. A member of Madras City Police Force. 46 M. 90. 

9. A warder of Jail. 119 I. C. 762. 10. A member of Taluk Board. 52 M. 446. 

11. A member of Municipal Committee. 122 I. C. 258. 

12- A manager of Court of Wards. 21 A. 127 Contro 28 C. 344. 

13. A Municipal Inspector. 13 M. 131. 14. A Sanitary inspector. 2l M. 428. 

15. A lambardar collecting land revenue. 1935 Pesh. 189. 

16. A candidate peon getting no payor remuneration entrusted with a service of warrant 

1933 P. 187*12 P. 184=34 Cr. L. J. 391. 8 A. 201 Foil. warrant. 

B. The following are not public servants : — 

1. An unpaid apprentice of Government. 15 C. W. N. 319. 

2. A village chowkidar. 3 L. 440. 3. A peon of Court of Wards. 7 M. 17. 

4.. A Municipal ^"ater tax collector. 1 A. L. j. 125. 

5. A Podder of Bank of Bengal, 4 C. 376. 

6. A goods clerk of Railway. 9 P. R. 1898 Cr. 

7. A Municipal Committee. 122 1. C. 258. 

8. A Municipal Councillor after the Bombay District Municipalities Act, as amended 
by Act 26 of 1930. 1932 S. 177. 

9. The chairman of Co-operative Credit Society. 1935 B. 36=36 Cr. L. J. 532. 

C. The requisites of a public servant : — 

1. Any person whether receiving pay or not, who chooses to take upon himself duties 
and responsibilities belonging to the position of public servant and performs those 
duties and is recognized as such, is a public servant. 8 A. 201. 

2. Any person who m fact discharges the duties of the office is a public servant, what- 
ever legal defects there may be in his nght to hold the office. (1871) 16 W. R. 27. 

3. Whether a Manager m the office of a Mauiaipahty is a public servant is a question 
of fact and cannot be raised for the first time in revision. 51 M. 86. 

4. A holder of some position or office however humble, to whom in some degree are 
delegated certain functions of Governmem, is a public servant. 18 P. R. 1918 Cr. 

5. Any person appointed to some office for the performance of some public duty is a 
public serx’ant. 28 C. 344. 

6. The clause (10) of S. 21 "for any secular common purpose of any village, town or 
district” governs the whole section. It must be for public purpose that the money 
was received or expended. 1935 B. 36=36 Cr. L. J. 532=154 I. C. 600. 

13. Departure without leave of — when summoned. See S. 174, 1. P. C. 

14. Destroying landmarks fixed by — S. 434, 1. P. C. See Mischief — 2. 



Public ScrvaiU^iconld.) 

15. Disobcaiencc to orict duly promulgated by—,' S, 188, I. P, C. See DisoWieKi 

to order duly promulgated. 

16. Disobcdienco to summons issued by—. S. 174, I. P. C. See Disobedience toorder 

on summons. 

17. Disobeying direction of law to cause injury. S. 166, 1. P. C. 

1. A Postal servant should be charged under S. 47, Post Office Act and not under S, 

166. 1 Weir 72. 

2. A peon represented the notice as warrant and arrested the person. Held, be 'sras 
guilty under S. 166. 1 1 Cr. L. J. 400«6 I. C. 773. 

3. The charge should specify the particular direction of law disobeyed. 34 P. R. 1890. 

18. Disobeying direction of law to save offender — . S. 217, I. P. C. 

1. For offences under Ss. 217«2i8 it is not necessary that accused should haveknow^ 
ledge that an offience has been actually committed. 1932 C. 850=33 Cr. L. J. 657, 
11 C. 619 and 3 C. 412 Rel. on. 

2. Section does not extend to general obligation not to stifle a criminal charge. I 
M. 266. 

3. The crimmality consists not in saving a guilty man from punishment but in ob- 
structing the proper course of justice. 3 C. 412. 

4. The intention must be to save from judicial and not departmental punisfament. 19 

W. R. (Cr.) 40 • 

5. Intention may be to save a Public Servant. 19 A. 305 overruling 6 A. 42. 

6. A Police Officer arrested certain persons on suspicion and kept them in the villags 

and did not send them to Police Station. He is not guilty if they escaped. 18 P* 
R- 1871. , 

7. A Police Constable retaining property found In search and falling to report it to nn 
superior is equity under S. 217. 29 3. C. 85=16 Cr. L. J. 453, 

8. An illiterate Police Patel tore off a Paachnama prepared in respect of a rape on girl- 
Held, be was not guilty. 15 Bom. L. R. 578. 

19. Escape from custody suffered by—. S. 225, 1. P. C. See Escape. * 

20. Framing incorrect document by — . S. 167, 1. P. C. 

1. Amin, entrusted with the execution of a w.trrant for the attachment of movable 

property made a false report with n certificate, falsely stating therein that 
persons forcibly rescued the attached property, while in fact it was released oy 
amicable arrangement is guilty under S. 167. (1892) 1 Weir 74. 

2. Preparing copy of a document is not a document under S. 167. 15 P* R- 1®^® 

3. A Patvian making an incorrect copy of an entry in his Roznamcha fora plaintiff ia 3 

suit is guilty under S. 267. iZ P. R. 1872 Cr. 

4. An official, however humble, who deliberately tampers with official record 
false copies deserves a deterrent punishment. 1926 P. 719—99 I. C. 63 — 2o 
L. J. 31. 

5. Offence under S. 167 is included in the offence under Ss. 467—471 and therefore con- 
viction under both these sections is illegal. 99 I. C. 1-2. 

6. Certain cartmen reported a dacoity to Station House Officer, who falsely 
their statement that there had been no dacoity “as they bad previously stated . 
Inspector.” It was intended to shield the Inspector. HeJd, he was guilty un 
Ss. 218—167, I. P. C. 12 L C. 222=2 M. W. N. 64. 

21. Framing incorrect record by — . S. 218, I. P. C. 

1. A Sub-Inspector framing first information report and diary incorrectly to save two 
persons from punishment is guilty under S. 218, 27 C. 144, 20 A. 307, 1950 
“123 I. C. 841=31 Cr. L. J. 584. 

2. Where a public ser^-ant was required to produce certain documents and pot 

to produce them, he fabricated and produced similar documents, he was n 
guilty uuder S. 218. 5 A. 372, 5 A. 553, 118 I. C. 232 
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3. Where the intention of the Accused was to stare off the discovery of the previous 
fraud and scire himself or the actual perpetrator of that fraud from legal punishment 
he was guilty. 8 A 653. See 42 M. 558 and 83 I. C. 338. 

4. A Police Officer destroyed a report of dacoity and framed a false report of the 
commission of totally different offence to which he obtained the signature of com- 
plainant and which he endeavoured to pass off as original, he was guilty under 
S$. 204—218, I. P, C. 20 A. 307. 

5. Where a Police Inspector entered in his diary that certain cartmen told him that 
“they were not beaten by dacoits” while in fact they told him that “they were 
beaten by dacaits" is not sufficient to maintain conriction under S. 218, But when 
he destroyed certain records which falsified it, he was guilty. 2 M. W. N. 44. 

6. A Head Constable searched the house of a suspect in a theft case and found some 
clothes claimed by the complainant. A search list was prepared but he destroyed it 
and substituted U for a statement withdrawing complaiiit. Held, he was guiUy. 23 
Bom. L. R. 823. 

7. A village Munaif who submitted a false calendar in which he purported to have 
convicted a certain person of theft was not guilty under S. 218, (1899) 1 Weir 197. 

8. When an accused in an investigation recorded statements which were not made to 
him or destroyed statements which were actually made to him or made a record 
of circumstances which did not transpire before him, was not guilty under S. 218. 
1928 L. 461*85 C. 861 = 26 Cr. L.J. 837=7 L. L. J. 331. 

9. For the purpose of a charge under S. 218, the actual guilt or otherwise of offender 
alleged as sought to be screened from punishment is immaterial. 1925 L. 461. 

10. It is sufficient if commission of cognizable offence has been brought to the notice of 
accused officially. 1930 L 159=31 Cr. L. J. 584=125 I C. 841, 86 I. C. 861. 

11. It is not necessary to prove the intention to screen any particular person. It is 

sufficient if he knows it to be likely that justice will not be extended and that 
some one will escape punishment. 63 I. C. 145=22 Cr. L. J. 609=1921 Bom. 
115, 3 C. 412, . 

12. Where a Patwari, in order to save the trouble of taking down the evidence, was 
directed by a Revenue Court to prepare a written statement according to his papers 
and file it and where he made such a statement oa oath, he was held not guilty under 
S. 218 but under S. 193, 1929 A. 374 = 30 Cr. L. J. 874. 

13. It is not necessary that incorrect document should be submitted to another person, 
or be used by the writer. Mere preparation of incorrect document with the 
knowledge that it is likely to cause loss to the public is an offence. 13 
P. R. 1881 Cr. 

14. A Police Officer suppressed a document which was entrusted to him to forward it to 
superior officer and made a false entry in the diary that it was so forwarded. Held, 
he was guilty under S. 218. 19 A. 305 Overruling. 6 A. 42. 

15. It is not necessary that person intended to be saved should be m fact guilty. 3 C. 412. 

16. S used to make record, when abstract was made or read to him by D. D made and 
read false abstract. Held, that D was guiUy of abetment of an offence under S. 218, 
although S had no guilty knowledge. 7 N. W. P. H. C. R. 134. 

17. Where a Patwari knows that a particular person is in possession and makes a false 
entry in the Khasra he is guilty under S. 218. 1935 A. 9b8. 

22. Forging a certificate given by — . S. 466,1. P.C. 

Alteration in certificate of names and age is an offence of record. 2 L. B. R. 316. 

23. Forgery of Register of birth, marriage or others kept by — . S. 466, I. P. C. 

1. If a Judge fabricates any record in a pending case he is guilty under S. 466 
52 M. 347. 

2. Intent to defraud is essential under S. 466. 8 P. L. R, 1903, 13 P. R. 1895. 

3. S. 466 applies to forging of a Register of marriage, although the Register is a private 
one, vie., kept by a Kazi. (1891) 1 Weir 541. 
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4. Document purporting to have been ma<Ic by a public servant notwithstanding t 
iUcgaJity of the sen! nnd signature, is a document under S.46G. (1866) 5 W. 


5. If n man signs his name to a document, makes himself thereby responsible for it, as 

lie was the original drafter of it. 48 A. 542. 

6. Alteration of the time of unloading of goods by a Station ^^aster is no oHcnce. 
Cr. L. J. 1233. 

7. Fabricating a document purporting to be a notice under the seal and signature o) 

Deputy Collector falls under S. 466. 14 C. 513. 

8. Alteration of Government correspondence is an offence under S. 466. 27 Boi 

L. R. 1391. 

9. A person charged under S. 465 c.annot be convicted under S 466. 18 I. C. 8U 

10. Unless the addition or alteration is made fraudulently or dishonestly there is « 
forgery. 5 C. \V. N. 609, 

24. Furnisbing false information to. — S. 177, 1. P. C. 

1. S. 177 does not apply to .any falsehood told to a public servant, but to such statemen' 
only as he is legally bound to make. 14 M. 484. 

2. "For the purpose of preventing the commission of offence” relates not to commissio 
of offences generally, but to the commission of some x>.irticuhr offence, 15 C. 386. 

3. When there is no legal obligation to give information, no offence is committed. I 

M. 484, 1936 A. 788, 25 P. R. 1894. 4 M. 144 Dist. 

4. Attempting to obtain recruitment in Police by giving false mformation is not guiU; 
under S. 177. 6 A. 97 Co«/m 7 A. W. N. 268. 

5. Making false representation in a memorandum of appeal is no offence, as it is oo’ 
required by law to be verified. 17 P. R. 1879 Cr., 41 P. R. 1881 Cr. 

6. A charge under S. 177 within the meaning of S. 40, Income-Tax Act, can be legallj 
tried only at the place where verification is made. 45 M. 839, 

7. The essence of offence under S. 52, Income-Tax Act, and S.-177, I. P. C., lies in the 
vecificatiaa of an untrue statement, 120 I. C. 435. 

8. The intelligence must be true or believed to be true. 13 C. W. N. 191. 

9. A Police Constable employed on round duties falsely informed bis officers that 
certain notorious bad characters were in the house. Held, he was guilty unacf 
S. 177. 15 C. 386. 

10 If a person who is not legally bound to furnish information, furnishes false 
information, he is not guilty. 1934 L. 626. 

11. Wnere no notice is given under S. 22 (2), Income-Tax Act, the assessee is not bound 
to make a return. No offence is committed if false return of income-tax is give 
1934 L. 626. 

12. If the assessable income is deliberately kept out of return by lawyer 
maintaining false defence, he should be given deterrent punishment. 1933 it. .Jy 

25. Giving false information to — See False information. 

26. Illegal act of—”. See Right of private defence, S. 99. 

27. Illegal purchase or bid for property sold by — . S. 185, 1. P. C. 

1. A person who bids for the lease of a ferry sold at a public auction and fails t® 

complete the sale is guilty under S. 185. (l865) 3 W. R. 33 (Cr.) 

2. A person who bids at the auction of the right to sell drugs within a 
under a false name and when the sale was confirmed in bis favour deniea 
had made any bid, was guilty under S. 185. 37 A. I2S. 

, . . , could 

3. A person bidding on behalf of Sub-Inspector, Police, for a pony for whicb n 
not bid under S. 169, I. P. C., is guilty under S. 185. 16 W. R. 52. 

4. If the bona fide bidder is unable to deposit earnest money, be cannot be 
under S. 185. 1934 O. 186. 
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28. Insulting or interrupting — during Judicial proceedings. See Contempt of Court. 

59. Keeping persons in wrongful confinement by — . S. 220, 1. P. C. 

1. Knowledge that a commitment is contrary to law is a question of fact and not of 
law and must be proved to justify conviction. 9 B. H. C. 346 (1872). 

2. It is only when there has been excess of legal powers of arrest that it becomes 

necessary to consider whether public servant has acted corruptly or maliciously 
10 B. 506. ■* 

3. Proof of unlawful commitment to confinement will not of itself warrant the leval 
inference of malice. (1872) 9 B. H. C. 346. 

50. Making an illegal order maliciously by — . S. 219, 1. P. C. 

1, Maliciously means and implies an intention to do an act which is wrongful to the 
detriment of another. 15 A. L. j. 106=39 I. C. 495 
. 2. Where a village Munsif passed a decree which was contrary to law, he was guilty 
of maliciously pronouncing a decision. 15 A. L. J. 106. 

3. Malice must be proved and not presumed. 9 B. H. C. (Cr. C.) 346. 

31. Negligently suffering escape of prisoner from custody. S, 223, I. p. C. See 

Escape. 

32. Non-attendance in obedience to order of—. S. 174, I. P. C. See Disobedience 

to order or summons. 

33. Obstructing — in the discharge of his duties. S. 186, 1. P. C. 

1. For obstruction there should be some overt act. Mere passive conduct is not penal 

15 M. 221. ’ 

2. Mere threat or threatening language IS not obstruction. 6 Bom. L. R. 254, (1894) 
1 Weir 621. 

3. A District Judge ordered a house to be searched. The defendant shut the door and 
would not admit the Commissioner. A crowd collected and the Commissioner 
thinking it unsafe to carry out the order by force, left the place. Held, that no 
offence was committed. 15 M. 221. 

4. Rescuing a person from the custody of peons of Court is an offence under S. 186. 22 
C. 596, 22 C. 759. 

5. There is no right of private defence against an illegal attachment by a public 
servant acting in the good faith under the colour of bis oflice. 21 M. 296, 21 M. 78 
13 M. 148, 19 M. 349. 

6. A person escaping from the custody of a process-server and shutting himself in a 
room is not guilty. 9 L. 214. 

7. A cart owner refusing to give bis cart on hire to a Government Officer is not guilty. 
(1872) 9 B. H. C. 165. 

8. A person objecting to the search of bouse without using force is not guilty. 2 Bom. 
L. R. 541. 

9. Where a Patwari refused to allow a Qanuogo to go through bis books and to check 
them it was held that it was an act of insubordmaiion only and not a criminal act. 
26 Cr. L. J. 597. 

10. A person objecting to the search of his house by the Police without using force or 
threatening Language or other overt act of obstruction is not guilty under S. 186. 
19J2 R. 21 =9 K. 601. 

11. Obstruction to Sanitary Inspectoi examining food believed to be adulterated it an 
offence under S. i86, I. P. C., though not an offence under Ss. 21 — 12 (2) of Bengal 
Food Adulteration Act. 59 C. 234. 

12. A judgment-debtor anticipating an order of attachment removed his goods to 
another’s premises. The executing o.fficer tried to seal up those premises and was 
obstructed. Held, that the owner of premises in obstructing him was not guilty. 
1932 P. 279 = 11 P. 493. 
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13. If the public officer is only carryine out official instructions, which .ue not 
J^esistance to him amounts to an offence under S. 1 S 5 , 1. P. C, 

Jr» i^/0« 

H. Actual obstruction to the public servant is not necessary. A mere threat which 
causes a public servant to abstain from duty is sufficient. 1932 C. 871. 

15. Endorsement made by Tabsildar on the report of process«server amounts to com- 
plaint. 1933 0. 281*34 Cr.L.J. 614. 

16. Resistance to illegal -warrant is no offence. 1933 A. 759, 1932 A. 692, 49 P.P* 
1905 Foil. 

17. Mere threat will not amount to obstruction unless accompanied by overt act of show 
of physical force. 1933 A. 759. 

18. Mere threat must be of such a nature as to affect public servant to cause bioi to 

abstain from proceeding with execution -of his duties. 1933 A. 759. 1932 C. 8/1 
Foil. 38 A. 506 and 11 Cr. L J. 721 Expl. 1928 L. 827 and 1924 L. 238=24 Cr. 
L. J. 594 Dist. 

19. If notice to furnish security and the order of attachment are not consolidated, the 
warrant under 0. 38 R. 5, Cr. P C., is illegal. 1933 A. 759. 

20. Protest unless strongly worded and verging on threat with likelihood of its bc'O? 
carried out immediately is not obstruction. 1932 R. 21, 38 A. 506, 8 I.C. 823,37 

1. C. 46, 2 Bom. L R. 541, 15 M. 221 Ref. 1 Bur. L. T. 23 Diss. 

21. According to S. 114, Evidence Act, when attachment is proved, the presumpti^|* 
that all necessarv formalities were complied with, unless contrary is proved. 1935 o. 
436=1935 A. L. J. 390, 1934 P. C. 217=15 L. 836 = 151 I. C.221. 

22. Refusal to show poods to octroi officer acting within authority amounts to obs- 
truction, punishable under S. 186 and assault on him under S. 332, I. *• 
1935 S. 245. 

34. Obtaining valuable thing without consideration by—. S. 165, 1. P. C. See Bfib*- 

35. Omission to assist a public servant. S. 187, 1. P. C. 

I, If a person is required to attend at a search and fails to do so without a reasonable 
cause^ he is guilty. 38 M. L. I. 27^ (1898) P, J. L. B. 406. 

2. A Police Officer called upon .accused to help in arresting persons who were 
supposed to be dacoits and hiding in a forest. His omission to help is not pu 
able. 42 A. 31*. 

3. A person refusing to attend and act as a Punch with reference to a certain wood i ® 

gaily cut in a reserved forest is not guilty. 22 B. 769. 

4. A Magistrate directed a land-holder to find a clue in a case of theft within 15 *7 

and assist the Police. Held, that order was illegal. 3 A. 201. 

5. Accused refused to assist a Police Constable in burying a dead 

who died of cholera and who had no relations. Held, they were not gu»«J» 

P. L. R 5 (Cr.). 

6. S. 187 punishes a person who is bound by law to render assistance to a pw 
servant and refuses to help. 26 M. 419. 

36. Omission to apprehend accused by — . See Omission to apprehend accused. 

37. Omission to produce document before—. S. 175, 1. P. C. i a 

1. A person is not legally bound to produce original 

Registrar to compare it with the copy, which he thinks to have ^en t 
If he omits to prodnee it, he is not guilty under S. 175. 2 C. L. J. 

2. A receiver appointed under Bengal L.and Registration Act is not a publ 

coder S. 175. 29 C. 236. ^ 

3. Where an accused while on bis trial for offences under 471— 193, 1- 
directed to produce an incriminating document did not produce it an« . 
the presecuticn failed. Held, that he was not legally bound to produce 
cot guilty endcr S. 175. 12 C. \V. N. 1016, 8 C. L. J. 520. 
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4. When it was doubtful which of the two accased had the document, they could not 
be convicted. The prosecution must prove that accused had the document. 4 
P. L. W. 65. 

5. A party to a suit, who fails to comply with the order for production or inspection 

of document cannot be punished under the Penal Code. 15 P. R. 1910 Cr. 

6. A person who merely produces a document in obedience to a summons from Court 
and says that it was given to him by another person and the document r^'as found to 
be false, be was not guilty under S. 471. 36 M. 392. 

18. Omission to give information to — , S. 176, 1. P. C. See Omission to give infer* 

mation to public setvant. 

19 . Personating a — . S. 170, 1. P. C. 

1. For a conviction under S. 170 a fraudulent 'or dishonest intention is immaterial. 
3 L. B. R. 222. 

2. It is necessary that act done or attempted to be done should be such as might 
legally be done by a public servant personated. 27 A. 294. 

3. Where the accused obtained admission to a Railway platform on a pretence that he 
was a C. I. D. Officer, without purchasing ticket, he was not guilty under S. 170. 
3 P. L. J. 389, 4 P. L, W. 39. 

4. Where a person pretending to he a Police Officer, reprimanded some villagers 
on account of bad roads and obtained some money, he was guilty. (1665) 2 
W. R. (Cr.) 29. 

5. A person personating a Police Officer tried to extort money from a fruit seller, be 
r\as guilty. 27 A. 294. 

6 . Where a village Revenue Officer in good faith exercised the powers of a village 
Magistrate in his absence, he was not guilty. (1881) 1 Weir 74. 

7. Where one Kulkarni performed certain Ministerial Official duties m connection with 
a record on behalf of another, held, he was not guilty. 9 Bom. L. R. 222, 706. 

8. A C. I. D. constable pretending to be Police Officer and as such officer demanding 
production of Rahdari papers is guilty under S. 170, 1, P, C. 1935 L. 92** 
1935 Cr. C. 87. 

10. Prosecution of. — S. 197, Cr. P. C. Prosecution of Judge and public servants. 

11. Refusing to be sworn by — . S. 178, I. P. C. 

A witness in a Civil case is entitled to payment of bis expenses before he gives evidence. 
If he 18 not paid, he is not bound to appear at all m answer to summons, and it is 
no offence to refuse to give evidence on the ground of insufficient payment of 
expense*; before the Judge has decided that the payment was sufficient. (1907) 
V. B. R. 9 (P. C.) 

12 Refusing to answer question to — . S. 179, I, P. C. 6’ee Ss. 121 to 132, Evi. 
dence Act. 

1 Where a witness though persistently asked by Court to give certain information, 
persisted in giving an indirect answer, he was guilty under S. 179. 1925 A 239“* 

84 I. C. 706“22 A. L. J. llOO. 

2. Where a Court a«ks a witness the name of bis grandfather to which the witness 
replies that he does not remember, it is not refusal to answer under S. 179. 1926 
L. 240 = 92 I. C. 428 = 27 Cr. L. J. 252. 

3. An accused being charged before a Court said that he would not make a reply and 
remained silent, he is not guilty of any offence. 47 M. 396. 

4. If a Judge asks question with a view to take criminal proceedings against the 
witness the witness is not bound to answer them and is not punishable under 

S. 179. 10 B. 185. 

5. A person who is examined by a Police Officer under S. 161, Cr. P. C., is not legally 
bound to speak the truth. 23 M. 544, 27 P, R. 1908 Cr. 

6. It is doubtful whether a person «ho refused to take oath, can be punished for refos* 
tug to answer questions pet to him. 7 C. 1^ J. 63, 
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■ 7. Where the question /or the refusal to answer which the witness was sought to be 
tried under S. 179 had no bearing on the facts of the case, his prosecution is in- 
. judicious. 81 -I. C. 951. 

8. A complainant is not a witness punishable for refusing to answer. 13 B. 600 Contra 

. 1935 A. 267. 

9. A witness was asked about the result of a case, who replied that he did not know. 
Held, conviction under S. 179 was not justified. 1934 A. 136= 149 I. C. 1061. 

10. ^Vhe^e^he Court desires to examine the complainant as a witness and he refuses to 
give evidence on the pretext of pain in Stomach, he is guilty under S. 179. 1935 
A. 267= 153 I. C. 907, 13 B. 600 Dist. 

11. If the Court puts irrelevant questions to compLainant under S. 200, like, who wrote 

the complaiiU or who gave him legal advice and he refuses to answer, he is not 
guilty. 13 600. 

43. Refuting to sign statement before—. S. 180, I. P. C. 

1. An accused who refuses to sign his statement made at his trial, when required by 
* Court to do so, commits no ofifeoce. 4 B. 15, 3 L. B. R. 199. 

2. 'But when an accused refuses to sign a statement recorded under S. 364, Cr. P. C., 

he is guilty. 39 A. 399. 

3. Inquest report is not a statement and refusal to sign it is no offence. 1910 M. 
W. N. 366. 

4. A witness is not bound to sign his deposition in a civil case. 8 P. R. 1912 Cr. 

5. ' Where a 'witness is bound to sign his deposition, it is only after the evidence has 

been read over to him and he has admitted it to be correct and has refused to sign 
it, that he will be guilty' under S. 180. (1881) 1 A. W. N. 403. 

6. Accused refused to answer questions put to him and refused to sign bis statement. 
i Held, he was guilty under S. 180. 1935 A. 652=157 1. C. H6. 

44. Resistance to taking property by — . S. 183, 1. P. C. 

1. If rhe public servant attaching the property has not got the warrant with him, the 
taking of property is unlawful 27 A. 258. 

2. Where a Court peon removed movable property without giving any option 
judgment-debtor to provide safe custody for the property, the subsequen 
back of the property by the judgment is not an offence. 47 C. L. J. 188. 

3. Resistance to attachment under an expired warrant is not illegal. 10 C. 18. 

4. Resistance to attachment under a warrant not signed by the Judge is not i ega • 

21 Cr. L. j; 372: 

5. Resistance to attachment under a defective warrant is no offence. 49 P. R* 1905 

6. Resistance to attachment by a village watchman without the requisite written aut 
nty is not illegal. 25 C. 274. 

7. Resistance to attachment of property of third person who is not judgment e tor 

justified. ,1932 M. W. N. 247. ^ 

8. In case of resistance to public servant acting bona fide in excess of authority, t 

can be no prosecution under S. 183. 1935 B. 233=37 B. L. R. 362. 

9. Operation of S. 18 J cannot be extended to acts not strictly justifiable by 
1935 B. 233=1935 Cr. C. 658, 21 M. 78 Diss. 

45. Right of private -defence against — . See Right of private defence. 

46. Sanction for prosecution of — . See Prosecution of Judges and public servants. 

47. Taking gratification to influence — . See Bribe — 17. 

48. Threat of injury to—. S. 189. See Threat of injury to public servant, ^ 

49. Threat of injury to desist a person from applying to the protection o 

I. P. C. . ( r:,rht agaiiMt 

1; A threat for the institution of a civil suit for a mere declaration o ^2 1. C. 

a person wHo is objecting to that right is not an injury under 
865 = 1926 A. 277. 
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2. Where tv clergyman knowing that a civil soil was pending against a person for the 
possession of certain church property, excommunicated him for withholding it, it 
was held that clergyman was guilty under S. 190. 8 M. 140. 

SO. Unlawfully enifagtng in trade by—. S. 166, I. P. C. 

1. Lending money at interest does not amount to “unlawfully engaging in trade. “ 
22 P. R. 1903 Cr. 

2. A Police Officer carrying on a shop contrary to S. 10, Police Act, is guilty under 
S. 168. 19 Cr. L. J. 152. 

3. A vice-chairman of a Municipal Board gave contract to a man without money and 
supplied him his private money and after passing his bill realized back his money. 
Held, he was guilty under S. 168. 7 N. L. R. 53. 

4. Engaging m trade means habitually buying and selling. 43 I. C. 440. 

>1. Using criminal force to — . See Assault on public servant. 

>2. Wearing garb of — . S. 171, 1. P. C. 

1. Where accused was carrying a Police jacket under his arm, with intent that it should 
be believed that he was a Police Constable, he was not guilty as he was not wear- 
ing it. (1904) U.B. R. 3. 

2. Where a person is convicted of wearing garb of a Police Constable and of personat- 

ing him and orders a person to be kept m custody, only one sentence ought to be 

•. passed under S. 71, I. P. C. (1888) B. U. C. 405. 

>UBLIC SERVANTS ACT. (38 of 1850). 

The Commissioners appointed under the Public Servants Act, 1850, are a Court though 
they generally tender advice. A complaint by them is necessary under S. 195, Cr. 
P. C. 12 L. 391, 

PUBLIC MEETING. See Unlawful Assembly — 15. 

PUBLIC STREET — STOPPING USE OF—. See Wrongful restraint. 

PUBLIC WAY. See S. 283, I. P. C. See Publice Nuisance— 11— 29. 

PUBLICATION. See Defamation — 35, 

PUBLISHER— OF SEDITIOUS MATTER— . See Sedition— 16. ^ 

PUFFING. See Cheating — 27. 

PUNCTURED WOUND. See Wound— 31. 

PUNISHMENT. See Sentence. 

There can be no twice punishment for the same offence. 1932 N. 174. 

PUPIL. See Teacher. 

PUSH — DEATH BY — . See Culpable homicide — 21. 

PUTREFACTION. 

1. Definition of — . 

Putrefaction means the destruction of nitrogen-containing substances, brought about by 
the influence of microbes, with the production of tonl-smelling gaseous products. 
Taylors Med.Jtir., 1928, Vol. /, P. 243. 

2. Circumitances influencing the progress of — . 

A. Temperature of the air. (a) The process is found to go on most rapidly in a tem- 
perature varying from 70“ to 100° F. (M It will commence, other circumstances 
concurring, at any temperature above 51.° F. but it appears to be wholly arrested 
at 32° *F. (c) The dead body may thus be preserved for a considerable time in snow, 
ice, or in frozen soil ; but if after removal it is exposed to a temperature between 
70° and 100° F , the ordinary putrefactive changes are stated to take place with 
more than their usual rapidity, (d) At a high temperature, again i.e., about 212^ F, 
putrefaction is arrested, (e) The effect of temperature is strikingly seen in the 
influence of season. A dead body exposed to air during summer when the 
thermometer is above 60° or 70° F., may show more putrefactive changes in twenty- 
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fonr hours than a similar body etched for a a-eek or ten days in winter. r»ylor‘. 
fr 1 Putrefaction in open air is generally accom- 

piished m a month. Ryan j JJerf. Jur. 1S36, P. SCO. 


nfiiietice of moisture, (a) Uniws the animal substance is at least damp, pntre- 
^ place. (5) The animal solids, however, commonly conbia 

I'cn lif establishment of the process. Inhuman body weighisf 
ioU lbs. there are about 100 lbs. of water, (c) The soft organs differ much from 
j liquid contained in them, and therefore ia 

the degree in which they are prone to putrefaction. Thus the brain and the eye 
are ip this respect contrasted with the teeth, bones, hair, and nails. The fluids of the 
®y® rapidly decomposed while the teeth and hair may remain for centuries 
■Qncnangcd. (d) If the organic substance is dried, putrefaction is arrested. Taylers 
Med. Jur., Vol /, P. 2SS. 


C, Infiuence o/ .Access o/ Air. (a) Air, apart from its temperature, inflaenccs 
^composition according to whether it is dry or moist, at rest or in motion. 
Dry air thus retards decomposition by desiccating the tissues exposed to it, and 
if the dry air be in motion the effect is still more marked, (6) When bodies 
are herrmetically sealed in lead coffins, such anaerobic microbes cither do 
not gain access to the corpse, or soon cense their action, for such corpses arc 
often found very little decomposed even after long periods. Taylors Mtd- 
Jur., J928, Vol. /, pp. 254-255. 

B. Influence of light. As microbes work belter in the dark, it is possible that light 
may hare some influence by some of its constituent rays, or rather by some rays 
associated with ordinary sunlight. Taylor s Med. Jur.,1928, Vol. I, P> 2SS. 

B. Influence of /7ie state of the body, (a) Fat and flabby bodies are observed 

to undergo putrefaction more readily than those which are thin and emaciated, 
probably because they retain heat better and the tissues are more moist. 
(6) Those parts which at the time of death are affected by wounds « 
bruising rapidly pass into a state of putrefaction, due to the more ready 
entry of organisms into the lacerated part, (c) Children are said tooccom* 
pose more readily than adults, but the bodies of newly born infants who haw nm 
been fed resist putrefaction for long periods, (rf) The bodies of chronic akohohc 
undoubtedly have a tendency to rapid putrefaction, though alcohol, *n ^ 

• slight antiseptic power. Toyfor's Med. Jur., 1923, Vol.J,P.255iIty<ff**^l*‘^’ 
Jur.. 1836, P. 503. 

P. Influence of the Cause of Death, (a) The bodies of 

from acute diseases have been observed to putrefy more readily th.an tn 

of persons w'ho hare died from w-asting and chronic disease, ib) ij 

also remarked that the bodies of plethoric persons who have died 

while tn good health have undergone rapid decomposition, (w f” .Mneub* 

who have died from a8ph>Ttia, as by drowning, suffi^.'itioo, or str s 

tions, the bodies are observed to putrefy with great rapidity ; and, as a * . 

rule, all those parts of the body which at the time of death are tjom 

or inflamed, are rapidly attacked by the putrefactive process. 

prussic acid, morphine, and other veget.nble poirons, putrefaction to 

ces early, and progresses with rapidity, while strychnine has been sup^ 

exercise a retarding power. {«) Some poisons, by chemically comui g 

animal matter appear to confer on it the power of resisting putrefaction 

10 » very great degree. Thwisnow'a well-know, n properly into 

poison is largely employed as an antiseptic. When a solatioo of it is 

the arteries of a dead bwiy, it lends to preserve it for a long tirre from T 

If) Chloride of line, a powerfcl irritant poison, is another 31^ 

It retards putrefaction apparently by ccmbimng with the tissues. 7 ay 
Jur, 1923, Vol I, pp. 255-256-257. 

C. Influence e/cftfrr,rcal substance, (a) UcsIaVed hme, if 
freshly stsVed, will develop a ecas:derat!« amount cf heat. This 

to cauie devrrccti-rn, but cn the eont/ary, it has a tendency to d<~*y £. •>> 
ani r-i rrererre the l«o.!y. fM Sbl»d Iji-e and chl'ifinated brre jj .54 

uv-d in an atremp: in d-str^y tissc#-*, he? th^T act as antis'ptic 
inha^tite graw-h cf r-rro ergamsmt and defsy dotnKti'rr of the 
to:*. Vcl. l.lf. 255-255-257. 
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H, Influence of burial in ceirth, (o) Unless the bady has been bariei ia laetal, 
or coaTcrted iato adipacere, it is nat probable that any of the soft parts 
will be foand, in a soil faronrable for decornpositJoa, after tea cr twelre years. 
Taylor’s .lied. Jur, /9^5, I'ol. I, P. 260, (b) If the gronad is derated or ca 
an acclirlty, it will commonly be dry, and decomposition will be retarted, 
if a body is bnried in a low situation, or in a valley, the soil being gsaerally 
damp, decomposition will be hastened, (c) A dry and absorbent soil retards 
pntrefaction ; and thus bodies buried in the sands of Egypt become often 
perfectly dessicated, and resist the process for a long series cl years, fd) la 
sand, gravel, or chalks putrefaction goes on more slowly than in other soils, (e) 
In marl or clay, if air has access, the process takes place more quickly, /bid, P. 
261. (/) The deeper the grave the longer putrefaction is retard^. Ibid P. 252. 
(g) Bodies buried in shallow graves are subject to the flcctnations of temperatare 
which lake place during the day and night, and thronghout the seasons of the atar ; 
they are therefore most favonrably placed for the rapid progress of patrefaction. (b) 
According to the most accurate observations, the diurnal changes of temperature 
extend to about two or less feel in depth below the surface, while the season-al 
changes are perceptible to the depth of six feet. Bodies bnned below this depth 
putrefy slowly, owing to the uniform and comparati\*ely low temperature which is 
maintained there. Ibid (i) Putiefaction is more rapid in bodies buried naked than in 
those which have been buried wrapped in clothes, /bid, P. 262. (y) The process 
is less rapid when the body is interred in close coffin ; and when the latter is 
formed of an imperishable material ; such as lead closely sealed, putefaction is 
speedily arrested ; and the deceased may be recognised after the lapse of many 
years. Ibid, P. 262, Ryans Med. Jur., t$56, P. 506. 

3. In water. 

(•) The researches on drowning made by Casper and Kanaler show that, while the 
lower part of the body miy be in a tolerably fresh cooditioo. the face, ^.ard, p.eck, 
and upper part of the chest may present a reddish colour passing into patches of a 
bluish greeo, first seen on the temple?, ears, .and nape of the neck, thence ?pre.ading 
to the face and afterwards to the throat and chest. These changes may be 
observed in summer when a body has remained in water from eight to twelve 
days, and in winter for a longer period. Tay'or s Mel. Jur., 192S, Vcl. I, P. 254. 
(6) The head of a drowned person is sometimes much discoloured from putrefaction 
when the rest of the body is in its ordinary coadiiion (c) Decomposition undoob- 
tedly takes place more slowly than in the atmosphere, owing to the low tcmperalcre 
and to the fact that the free access of air is cut off. Ibid, P. 215. (rf) Tutrefiction 
in water is not, in gener.al, completed sooner than six weeks. It is more rapid ia 
running than in stagnant water. Ryan s MeJ. Jur., 1SS6, P. 501 . 

4. In air—. See— 2 (1). 

Putrefaction in the open air is generally accomplished in .a month. The conversion of the 
colouration of the skin into green, commences within first four or five d-iys after 
death ; the epiderra is detached in two daj-s afterwards; the green lint now becomes 
brown. Air which is very dry and hot, desiccates and munifies the body, whilst 
warm and humid air very much hastens its decompositiou. Veung infants resist 
putrefaction in the onen air much longer than adults. Ryan s McJ. Jur., ISIS, 
P. 500. 

5. Effect of— On marks of wounds. 

!• Putrefaction, unless advanced to the last stage, cannot entirely destroy marks of 
violence when attended bj phjsical injurj to parts such as abrasions or liceratioas 
of the skin, laceration or crushing of the muscles with fracture of tbe trachea cr 
larjnx, protrusion of the tongue, accompanied by marks of indentation er laceration 
by the teeth. Taylors Med. Jur., 192S, I'oZ. /. P. 505. 

2. In such cases, a safe medical opinion may be formed in spite cf the d-cc-nposej 
slate of parts, but it is others ise with superficial marks unattended % ith r-eeh»ri-al 
injury. These are precisely the appearances which occas-cn mistaVe*. as tley may 
be re-ally due f^ost-moriem ch.anges. and not to violence. It is tree tlat fife may 
be destrojed by a slight degree of mechanical rtv^surr, and the in:.:ry thes 
occasioned may be masked or oN-terated by putrefaction. If tne tod) is tot 
decomposed, we may act safely ; if decompositioa has adrxscei to a great dfgt*<. 
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whether generally or locally, it would be unsafe to base oa- opinion or superficil 
discolorations, tbid. 

6. Changes of colour of body. 

In about 24 hours, often earlier, a green patch appears on the abdominal wall la the 
right iliac region and spreads to the whole of abdominal wall and then to the lace 
!ind consMerably later to the limbs. At the same time decomposition of the Hood 
causes staining of the walls of the vessels and show through the skin as daik 
brown steaks. Lyati's Med. Jur. 793S, P. tZS. 

Q 

QUANTUM OF EVIDENCE. See Evidence— 34, Witness — 73, 

QUASHING PROCEEDINGS, See Revision, 

QUEEN’S COINS. See Counterfeiting coins, 

QUESTIONS. 

1. Defamatory— by Counsel or Judge. See Defamation— 44. 

2 Incriminating' — See Incriminating question, 

3. Leading — . See Leading questions. 

4. Objections to — . See Objection by Counsel. 

5. Refusal to answer — , See Refusal to answer question, Public Servant— 40. 

6. Scandalous—. See Scandalous questions. 

7. To accused. Examination of accused— 11. 

QUESTIONS BY COURT. S. 165. Ev. Act. 

1. Judge's power to put questions to a witness is limited under S, 165. 57 M. 635, 
1934 M. 199, 10 B, 185, 1927 R. 74, 70 I. C. 278. 

2 The section enables the Judge to obtain evidence not in itself receivable, but which 
is indicative of better. 57 M. 635=1934 M. 299. 

3. It is not proper for the Court to examine witnesses unless pleaders on either sides 
have omitted to put some material questions. 6 C. 279. 

4. Power given under this section is to be exercised to clear up obscurities, 
lacunas to supplement deficiencies and generally to elicit truth. 47 C. 1043, 5 L. 4 • 

5. The Court has no power to order the production of a document which is not 
and the production of which is not ordered to obtain proof of a relevant fact. 
635=1934 M. 199. 

6. It is not open to a Court to disreg.arii the provisions of S. 162, Cr. P. C.. IH'’' 

tion a witness regarding statement made to Police, with a view to discr 

1932 M. \V. N. 625, 58 C. 1009, 1926 C, H7. , 

7. Judge is precluded from making his ground of decision on evidence which u "• 

levant. 36 I. C. 807. , 

8. Court cannot b.tse his judgment on the documents m.ade by Police and si.ne 

witnesses unless duly proved. 1927 L. 79. „ ,j 

9. A Magistrate told a witness "Recollect, or else I will send you into custody, 

he acted improperly. 8 A. 672. , ^ 

10. Parties are not. as of right, entitled to cross-examine a witness on the ansrc 

to Court questions. 11 Bom. 11- C. 166, 29 C. 3i7, Ccart. 

QUESTIONS BY JURY OR ASSESSORS. S. 166. Ev. Ad. S.< Question, r 

R 


RAILWAY ACT (IX OF 1890). 


General Sis Chvilmg— 5 (by Radtvay PasseagefJ. 

1. The Railway Company has the right to rvcinie fro-n Railway 
eacepting those having bna-nesa with them. 36 i'. R- 191*. 
33 B. Mi. 


2t U.52) 


all n'n'.r.n 

20 II- tr/K 



Railway Acl (fX o/ 1890) — (coHfrf.) 

'2. The offence committed on Railway Station Bfaatinda is triable by Ferozepore Courts. 
7 P. R. 1915 Cr. 

3. Mere travelling in i\ train without pass or ticket is not an offence under the Railway 
Act unless there is dishonest intention to defraud the Railway Company. 20 A. 95. 

4. A person travelling without ticket commits no “offence.” II C. W. N. 100. 

S.3. 

1. Staff quarters or any residential buildings cannot be deemed to be a part of Railway 
and the fact that the phce happens to be between the two lines makes no difference. 
1927 A. 646«103 I. C. 104-28 Cr. L. J. 648. 

2. Railway includes all Stations, offices, warenoases, etc., constructed for the purpose of 
or m connection with a Railway Companv. 36 P. R, 1911. 

3. Traffic does not include person goinj ti a Riilviy Station to see a friend off. 36 P. 

R. 1911. 

S. 42. 

The Railway can have reserved aeconmola^ioi for a particular class, e.g,, Europeans 
and Anglo-Indians. 1923 B. 1, 42 A. 327. 

S.47. 

1. The rules contained in time-table part II, order VII although not made under S. 47, 
are within the power of the Company so long as they are not inconsistent with the 
Railamy Act 11 Cr. L. J. 568. 

2. The rule forbidding the hawking and exposure for sale of goods on any station 
by any person is not ultra vtres. 1955 S. 91. 

S. 101. 

1. Breach of rule of the Railway Company without evidence that it endangers the 
safety of passengers is not sufficient for conviction. 1924 0. 250. 

2. If the offence falls under S. 101, Railway Act, and 353, 1. P. C., the accused can be 
punished under one Act only. 33 I. C. 433=18 Cr. L. J. 321. 

3. Where a tram is stopped outside the distant signal, the omission of the Guard to 
place detonators to protect the tram is a disobedience of rule 9 of the G. I. P, 
Railway. 21 I C, 99(;. 

4. If a passenger tram is shunted on a Railway line by an erroneous line of a point In a 
station yard, the safety of the persons in the tram or about the yard, is endangered 
within the meaning of S, 101. 41 I. C. M6*= 18 Cr. L. J. 822. 

5. Omission to set points and lock them properly is an offence under S. 101. 6 L. 324 . 

1924 A. 438= 81 I. C. 705. 

6. Failure to whistle at the approach of a small bridge is no offence. 1933 A. 891. 

7. A person charged under S. 101, for disobeying Railway rule requiring him to stop' 
engine near signal, cannot be convicted for disobeying rules regarding maintaining 
vaccuum. 1933 S. 225 = 148 I. C. 66. 

8. It is not the duty of driver to stop tram merely because wayfarer shout to him. 
1933 P. 94. 

9. A station master allowed tram contrary to rules to run over loop line instead of 
main line. He acted on signal from pointsman. One of the points was not 
properly set and collision took place. Held, he was not guilty as he relied upon 
the signal of pointsman. 1936 A. 745. 

S. 102. 

The ticket holder is a passenger even before he has actually boarded the train. 26 
P. R. 1910 Cr. = 200 P. L. R. 1910. 

S. 108. 

1. S. 108 is intended for the protection of the person.al safety of the passengers who are 
travelling by tram. The mere fact that the accused left his coat containing s*alu* 
ables is not a reasonable and sufficient cause within the meaning of S. 103. 
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Accordingly if he pulls the communication card for that parDD^-* h» eanm^ h. 
convicted. 192G B. 2S8-95 I. C. 98. cannot be 

2. Where a person without sufRcient cause pulls the emergency chain, he is liable caSer 
S. lOS and not under S. 121. 1930 B. 160, 43 B. 103. 

3. Pulling the communication chain to remore the over-crowding Is ^ sufScient causa 
under S. 108. 1930 B. 160, 1922 P. 8-65 I. C. 321 = 1 P. 260. 

4. A had instituted n civil suit .against B and was trarcllmg in the same compartment 
with his account boohs B threw account books through the window when the train 
was jn motion. A pulled the alarm cham and stopped the train. Held, A had 
sulKcient and reasonable cause to stop the train. S L. 196. 

5. Under S, lOS the risk of rhanger, of loss and discomfort to (fas other passengers and 
secondly where there is necessity or occasion for pulling the card has arisen from 
the fault of R.ailw.ay .administration and thirdly the importance of the line and traia 
has to be considered. 1927 A. 647 =» 105 1. C. 679. 

6. Pulling chain when passenger dropped raluabJe article is no offence. 1936 P. 499. 

S. 109. 

“ Passenger" in S, 109 includes class of passengers. 51 C. 168, -18 I. C. 788=1924 
C. 637. 

S. 112. 

1. To constitute an cffence under S. 112 (h) It is not necessary that the used ticket 
should be relevant to the journey which the passenger wished to undertake. 1928 
S. 191. 

2. Accused pleaded guilty to the charge of travelling without ticket but said that be 
did not purchase ticket because the tram was about to start. Held, that the con* 
viction is bad. 57 I. C. 825. 

3. Where a passenger is found with a ticket of a previous date he is not guilty under 
S. 112. 35 I. C. 665. 

4. Using a season ticket of another falls under S. 112. 1933 B. 412. 

S.113. 

1. Imprisonment in default of payment cannot be inflicted under S. 113 of the Railway 
Act Amount can be only recovered by att.achment and sale of movable property. 
20 M. 385, 18 B. 440, 5 N. L. R. 151 (152), 35 P. W. R. 1910 Cr.' 

2. To justify arrest without warrant in case of travelling without ticket itmust be shown 

that there was refusal to pay the sum charged and tbat the name and address of 
the person was unknown or incorrect. 1929 C. 730^29 Cr. L. J. 366. 

3. Beforea penalty imposed under S. 113 (1) can bo imposed there must be requisition 
on the passenger under S. 69. No civil suit lies. 50 B. 2tS. 

4. An application Under S. 113 (4) is not a prosecution for criminal •offence and the 
Magistrate cannot fine the defaniter or order imprisonment- Magistrate caa 
only direct him to pay a fare and excess charge. 6 R. 619=1929 R. ll« 1930 

S. 162 

5. High Court cannot revise an order under S. 113 (4). 1930 S. 162, Contra 1933 
B. 59. 

6. An intention to defraud is not necessary under S, 113. 1933 B. 59. 

7. A person trarelling m a higher class for want of accommodation in the lower class 

without the permission of Railway aothorlties falls under S. 113. 1933 B. 59*' 

34 Cr. L. J. 239. 

5. 114. 

1. S. 114 applies to purchasers and transferees of tickets and not to transferors 

1935 S. 90. 23 S. L. R. 39 overruled. 

2. Accused can be Jet off under S. 562, Ct. P, C. 1935 S. 90. 
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>.118. 

1. Person tnlenlionilly stnoflinc on foot-hoaril o! a momf IfAtn i« hj-. j| 


2. Person refusing to leave Ice-ventJot's corrfatlirer.t i« jr? ‘Ity. P36 A. 4J9 

5. 120. 


1. A passenijer can be cjecfecJ only under the circumstances un !'r S l-o 

44 C. 279. * ' 


2 . 

3. 

4. 

5. 

6 . 


The svord " person ” in S. 120 of the Act indoles Uail»r.ay olTnils an! 
guards. 44 I. C.329, 1934 P.53(l)«35 Cr. U }. 20S (1). 

S. 120 does not apply to Railway nerrants as the Latter portion refer* to 
of offenders. 1929 S. 249«=118 I. C. 197. 


Pailway 

temoTal 


Selling of fi«h in retail, contrary to the orders of Rajlnray nuthoritiei is nn 
under S. 123 (6). 48 C. 1042=1921 C. 537 = 62 I. C. 876. 


Trarellinc without ticket isnot one of the circumstances mentioned is S. 120 as iusti 
fying removal from a Railwav, where there is no evidence that the persons 
travelling with fraudulent intent. 1923 L. 71 =63 I. C. 846. 

ConTiction under S. 120 is legal .although compLainant does not remember thr- 
words. 1936 A. 140. 


S. 121. 


1. Abuse or insult does not necessarily constitute obstruction to Railway servant in ft., 
discharge of his duty. 1923 L. 71 =63 I. C. 846. 

2. It must be proaed that obstruction or resistance was offered to the Railway servant 
in the discharge of his duties as authorized by law. 1925 L.. 050*=6 L. 467. 

3. Pulling the emerg ' ' * — ^ ... 

and not under S. 

a Railway servan 

4. RefuMl to pay excess fare doss not amount to obstructing Railway serrant in the 
discharge of his duty. 1933 M. W. N 874. 

S. 122. 

1. A person entering the Railway line without the leave of Railway administration ;« 
guilty under S 122. 4 P, R. 191+ Cr. 

2. If theentry IS lawful, subsequent unlawful act will not make the original entry un 
lawful. 48 I C. 896, 103 I. C. 104. 

3. If a Station Master leaves the platform gate open and a person who enters may be 
lawfully ordered to leave the premises but as he has not entered unkawfully, he is 
not guilty under S. 122. 1925 P. 535 

4. A ticket-holder cannot trespass On line. 152 1 C. 615, 34 Cr. L. J. 291. 

5. A person entering on platform without ticket or permission is not a trespasser 
and bis entry is not unkawful. 56 A. 254 = 1933 A. 891. 

6. A person entering with permission for committing offence is not guilty under S. 1 22. 
56 A. 254. 


S. 125. 

The owner of a cattle straying on a Railway line IS not guilty under S. 125 for the 

negligence of bis keepet. 34 A. 91. 


S*. 126 to 129. 


1. 

2 . 

3. 


..ying on rails is no offence under S. 126 but under S. 128. Where several persons 
fav on the rail, the conviction should be under S. 129 (6), Penal Code, for conspir- 
ing to commit an offence under S. 128, Rmlway Act. I930'M. W. N. 1264. 


S. 149 I. P. C , is confined to offences under the Penal Code and so a conviction 
under' Ss. 1 27, 1 28 of Railway Act with reference to S. 149 is illegal. 52 M. 882. 


On account of overcrowding in the compartment, the accused pulled the commonica- 
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tion chord, Bloppeti the train nnd s|t Iwfore the engine and dehyed the train 80 
minutes. Held, he was guilty under S. J28. J30 I, C. 384«J«)31 O 85 
S. 130. 

1. In riew of provisions of S. 29-Ih Cr. T.C., only a District Magistrate has jarisdiction 

to try tin offence under S. )30. J928 L. g09«JI0 I. C. 589, 1936 S. 185. 

2. An offence under S, 130 read with S. 126 (a) is not McJusireJy triable by a Coortof 
Sessions. 43 B. 888. 

3. Throwing stone at Railway tr.nin falls under S. 130. 1936 S. 185. 

S. 137. 

Goods Clerk employed to assist Police is a public servant. 9 P- R. 1898. 

RAILWAV PASSERGER-CHEATING By-. s» Cheaiing-5. 

RAILWAY SERVANT. Set Dcaih by negligence — 8, 

A Railn-ay booking clerk took J?s. 17 insfc.id of \7 pice and retained them. Re. after 
inquiry refunded it to the prosecutor. Held, he %%*as guilty under S. 403, I.P. C. 
1 N. W. P. H. C. K. 475. 

RAILWAY WORKSHOP. S« Pactories Act. 

RAFFLE. Lottery. 

RAPE. S. 376, I.P. C. 

1. Aljetment of— . 

1. If a husband invites and mstig.'ites others to ravish his wife, be is guilty of abet- 
ment. 2 St. Tr. 40i (4l8), 

2. Where the act of abetment which might be imputed to alleged abettor prior to his 
presence at the time of rape by the actual perpetrator of the crime, the cose does 
net fall under S. 1 14. 1932 L. 483» 33 Cr. L. J. 564, 42 C. 422, 27 C. 566 Ref. 

3. On a charge of rape, a conviction for .abetment of rape is valid, without 
amendment of the charge. 1935 A. 935 . 1925 A. 448 and 1926 A. 2:7 Dist, 

2. Age of accused for — . 

1. Under the English law a boy under the age of fourteen years presumed to^ 
incapable of committing rape. I Hab. P. C. 63 1, 2 Q- B. 600 {1892), but be can ^ 
convicted as a principal in the second degree for aiding and abetting. Recorded 
cases show that boys of fourteen are not nJw.ivs impotent, Taylors Med. Jar., 

■ 1928, P. 102. 

2. In India Chevers stated that a boy of thirteen or fourteen years of age was found 
guifty of rape. A lad cl fourteen was convicted • of rape on^a girl of the same 
and in another case a boy only f<« years of age. ^ee Chevers "Med. fur. for India 
R 463 ; Taylors Med. fur. 1928 P. 102 ; Lyons Med. fur. 1935, R 371. 

3. A boy of 10 years of age who has attained sufficient maturity of understanding can 
be convicted of attempt to commit rape. 1935 R, 393. 42 I. C. 175—18 Cr. L. J- 
943 and 37 A. 187 Rel. on. where a boy of 12 years w.as so convicted. . 

3. Attempt at—. See Assault on wom.m, S. 354, I. P. C. 

1. Although a boy of 12 is physically incapable of committing rape, he can be guilty of 
attempt. 42 I. C. I75«I8 Cr. L. J. 943. 37 A. 187, 1935 R. 393. 

2. A lad of 18 made a naked girl of 5| years sit on ids thighs. There was no 
from the private parts, though there was redness at the entrance to 

her hymen was intact. Held, he is guilty of attempt. 1927 L. 222— lu 
n6«28 Cr. L. J, 244. ‘ 

3. Accused put his finger in the private part of the complainant. There was 

of semen on her nor any marks on the male organ. Held, he is g 

attempt only. 1923 L. 167=73 I. C. 513“=24 Cr. L. J. 625. 

4. A lady travelling alone in a train tri^e up and found the accused jjnd 

berth. She tried to reach the communication chord but be caught hold ? - 

to nnhuttnn his trousers. After another strupcle aCCUSCd apO* » 
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molesting her. Held, he is guilty under S. 35* and, not of attempt to commit rape. 
1925 R. 247 = 96 I. C. 260=27 Cr. L. J. 916, 19 Cr. L. J. 155. 

5. Accused went to the roof of his neighbour and catching hold of his daughter, undid 
the string of her Pyii^mcz. Me was seen struggling when her mother came up in 
answer to her daughter’s cries and he ran away. Held, he is guilty under Ss. 376— 
511. 1927 L. 580=103 I. C. 199=28 Cr. L. J. 663 = 28 P. L. R. 575. 

6. Accused stripped the girl nearly naked and laid upon her, when her cries attracted 
people to the spot, he is guilty of attempt. 42 P. W R. 1910 Cr. 

7. Pulling of a woman by the arm with a request for sexual intercourse is not an offence 
under Ss. 376— 511 but under S. 354. 1 Weir 347. 

8. An indecent assault upon a woman does not amount to an attempt to commit rape, 
unless the Court be satisfied that the conduct of the accused indicated a determina- 
tion to gratify his passions at all events and tn spite of all resistance. 5 B. 403, 96 

1. C. 260, 19 Cr. L. J. 155. 

9. Accused took off the clothes of a woman, whom he threw on the ground and sat 
down beside her. Held, he is guilty under S. 354. 16 P. W. R. 1912 Cr. 

10. Accused threw the girl down, put sand in her mouth and getting on her chest was 
going to have intercourse but was prevented from doing so by arrival of other 
persons Held, he was guilty of attempt tc commit rape. 1933 L. 1002 (1)= 147 
I. C. 560, 8 I. C. 257. 

4. By husband—. S. 561, Cr. P. C. 

Where the District Magistrate took cognizance of the offence of rape by husband, the 
fact that the investigation had been conducted by a subordinate Police Oflicer (not 
a Police Inspector) the irregulanly did not vitiate the proceedings. 1895 A. W, N. 9. 

5. Charge. 

1. Joinder of charge under S. 376 against one of the accused with charges under Ss. 
366** 147 against other.s along with him IS a misjoinder which is illegal. 1922 L. 
410=77 I. C, 997 = 25 Cr. L. J. 533. 

2, Accused charged under S 366, I. P. can be convicted of rape. 1932 A. 580. 

6. Charge for rape after acquittal for abduction. 

A person acquitted of abduction should not be charged for rape of the female involved 

on the ground of public policy. 32 Cr. L. J. 205= 1930 K. 360, 5 R, iiC. 

7. Complaint. To relatives, etc. S. 8, Ev. Act. 

1. On a failure of charge of rape. Court cannot start prosecution for adultery without 

the complaint of the husband. 19 I. C. 716, 13 P. K. 1683 Cr. 

2. If the girl did not complain to any one for some time or omitted to disclose it dur- 

ing Police investigation on a report made for another offence, there are sufficient 
grounds for discrediting her subsequent complaint for rape. 54 P. L. R. 1916 = 
34 I. C. 100-», 17 P. W. R. 1916 

3. If an aggrieved person does not make a complaint but only makes a statement, the 
statement IS not relevant under S 8, ns it docs not etplain or accompany any con- 
duct. III. O; 111 fi)S. 8, Ev. .Act. 

4. U a gill on whom rape has been committed goes to her relatives straight after the 
occurrence md cimplains on her own initiative, the statement will be complaint 
under S. 8, but if she only answered questions put to bet, her statement will be 
hearsay. 192o P. 58 = 26 Cr. E. J. 1475 = 69 1. C. I(H3. 

5. If a girl, immrdiatelv after the rape, is seen erjing and on being asked by wit- 
nesses, sajs that she has been ravished, the statement is admissible as explaining 
her act of crying. 1925 N. 74 = 25 Cr. L. J. 1214 = 82 I. C, 142. See 1926 P. 53 = 
26 Cr. L. J. 1475. 

6. ‘If the statement of the girl is excloded from the case the evidence of witnesses 

that she had charged the accused with rape is inadmissible under S. 157, Ev- Act. 
1926 P. 5S. 

7. The mere fact that the statement ts made ia answer to a question is cot of itself 
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snfficrent to miVe it inaamissible as a complaint. 1921 L. 258=4 L L I 491 
Sec 1926 P. 58=Z6 Cr. L. 3. 1475. 

8. Communication of gonorrhoea or syphilis. 

1. If one of the parties is snirering from Teoereal infection and the other is not, the 
probabjnties are very high that disease will be communicated to the other party. 
This relationship of cause and effect is much easier to establish or refute in the case 
of Ronorrheea and syphihs than of any other venereal trouble. In such ca«es exami- 
nation of the accused affords excellent evidence, either confirniatoty of his guilt ot 
strongly suggesting his imioeence. The above should not be admitted as furnishing 
corroborative evidence of rape* except,— (a) when 'the accused party is labouring 
under gonorrhoeal discharge, (Zr) when the date of its ^^ppeara^ce in a child is from 
the third to the eighth day after alleged intercourse, and, (c) when it has been 
satisfactorily established that the child had not suffered from any such discharge 
previously to the assault It may be said, however, that all these conditions may 
exist, and yet the accused be .innocent, for a child may, either through mistake W 
design, accuse an innocent person. Tayfor's Med. Jur., 7923, PP. 122‘123. Lyons 
Med. Jur., 904, pp. 256-257, 

2. Gonorrhoea or syphilis cannot manifest itself immediately after congress, and 
therefore, if found on the female withm twenty-four hours, is a strong proof against 
her chastity and in favour of the accused. Ryan's Med. Jur., 1836, P. 3U. 

3. The fact that accused was suffering from gonorrbeea and the other party was not 
infected witb the disease is by no means conclusive of his innocence. 29 Cr. L- J. 12 
= 106 (. G. 348. 

9. Consent. 

1, In a rape case the question of consent does not arise w’hen the girl Is under lOyesri 
of age. 106 I. C. 348«27 Cr. L. J. 12. 

2. If the girl was vtrgo tniacla up to the date of occurrence it is very strong prwf 
against the committing of rape with consent of the victim. 1925 L. 613»89I.u 
1056»26 Cr. L. /. l48S. 

3 Where the circumstances show that the accused was copulating with a woman of 
20 with her consent and when found out in the act. she naturally am 

story of rape to save her face. Held, that the accused is not guilty. 1927 L. J 
*»9 L. L. J. 337. 

4. Accused was acquitted where he denied intercourse but Court found intercourse with 
consent. 12 I. C. 848. 

5. Evidence of resistance is a good guide to determine consent. 1924 L. 609-75 I. 
C. 986 = 25 Cr. L. J. 74. 

6. Consent must not be obtained by fraud or fear. I W. R. 21- , 

7. The mere presence of semen on the loin cloth of woman is_ not sufficient proi^ that 
she was a consenting party unless there was sperm.ato 20 in the vagina, i 
94=6 L. h. J. 474. 

S. Grown up girl of 18 submitted herself to be carried away and raped, the presump 
tion IS of consent, 1931 L. 401. 
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Corroboration of girl’s testimony. 

Only in exceptional cases should uncorroborated testimony of girl be accepted. 


C. 7«3S C. W. N. IG8. 

The corroboration should be independent evidence of some wttMSS 
woman herself. 1934 C. 7=38 C. VV. N. 308, 12 Cr. App. Rep- 


other than 

81. 2i Cr. 
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10. Death by See Culpable Homicide — 22. /s«ale 

1, The introduction of mature male orgap into the vagina of an or 

m.ay produce local injory sufficient to cause death from of 

aubseai^ent xafiamaiion, scch as peritonitus or gangrene by Tioient i 

vagina or periaatuin. Lyort& Sitd.Jut , I93S,P. 374. 

2. Violent scxcal jntercoorst in a young female at or ne^ the age of pub*^7 
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cause constitulional disturbance leading to fatal haemarrhage into the brain, perito- 
neal carity etc. Lyon’s ^Jcd. Jur., 190St P. 250. 

11. Essentials and Evidence. 

1. Vulsnil penetration is sufficient for conviction under S. 376. 1923 L. 36=88 I. C. 
705 = 26 Cr. L. J. 1185. 

2. Partial penetration, though not sufficient to cause any rupture or injury to the 

hymen is sufficient penetration under S. 376. 1927 L. 735=28 Cr. L J. 241. 

3. Where there is no direct evidence nor blood or semen on the body of the prosecutrix 
and there had been great delay in making first information report and there was 
enmity between the parties, the accused should be given benefit of doubt. 17 P. 
W. R. 1916 Cr. = 33 I. C. 630=17 Cr. L. J. 150, 1927 L. 836=28 P. L. R. 235. 

3. It is hardly possible that any self-respectiog woman would come forward in a Court 
of justice to make a humiliating statement against her honour, unless it was abso- 
lutely true. 1923 L. 291 = 75 I. C. 77=24 Cr. L. J. 877. 

5. In a case of rape it is unsafe to convict merely on the accusation of a women. 67 

I. C. 827=23 Cr. L. J. 475, 75 I. C. 986=1924 L. =69, 1927 R. 67. 

6. If the girl was not a virgin and no trace of semen is found on her clothes and there 
is no physical proof of the rape, the evidence is insufficient for conviction. 1923 L. 
238=82 I. C. 64=25 Cr. L. J, 1200. 

7. The charge of rape was brought against the accused immediately after the occur- 
rence and was supported by medical evidence and the accused was arraigned before 
a Panchayat there and then shows that rape story is no fiction, though the friends 
of the girl being ignorant rustics did not look for the blood to preserve it in sup- 
port of the charge. 1923 L. 332=76 I. C. 1037=25 Cr. L. J. 317. 

8. When the victim of rape is an innocent girl of tender age, her evidence is highly 
valuable, specially when she disclosed it soon after. 1925 N. 74=25 Cr. L J. 1214, 

9. In no cases is it more difficult to arrive at a confident verdict whether evidence is 
false or true than in rape or indecent assault cases. There is a possibility of un- 
intentional mis-statement produced by hysterica! conditions. 45 A. 265=81 I. C. 6*9 
= 1924 A. 411=25 Cr. L. J. 981. 

10. Where semen was found on the silxpar of a married woman, who passed the night 
before making the first information report with her husband, the evidence is in- 
sufficient for conviction 1927 L. 867*9 L. L. J. 384. 

11. The report of Chemical Examiner regarding the presence of semen cn the com- 
plainant's clothing is not sufficient. 1930 L. 193 = 30 P. L. R. 662=11 L L 

J. 391. 

12. If the Court is of opinion that the child who is raped cannot give relevant informa- 
tion on account of immaturity of judgment, it should not examine the child at all 
1930 L. 337 = 31 P. L R. 612, 38 A. 49 Contra 41 C. 406. 

13. If the girl did not complain for so * • 

investigation, these are sufficient 

of rape. 54 P. L. R. 1916=34 I. 

14. No charge is easier to concoct and more difficult to refute than a charge of rape 
3 M. S. F. 152. See 1926 L. 375 = 94 I. C, 257=27 Cr. L. J 595. 

15. Some marks of struggle must be looked for in a rape case. 75 I. C. 986, 25 Cr. L. 

3 74. 

16. The fact that the accused was sufiering from gonorrhcca and the other party was 
not infected with the disease is by no means conclusive of his innocence. 29 Cr. 
L. J. 12. 

17. Where the prosecution evidence is not strong, conviction cannot be based on the 
complainant’s evidence alone. 9 L. L. J. 337, 11 P. W. R. 1922 Cr. 

18. Where the woman had intercourse with some persons but showed no signs of force 
having been used and bad reported to several persons. Held, that was not sufficient 
corrobisration. 5 B. L. J 112. 
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19. Wlicrt there w.iMhs isviilfiirr of ll,^ fcn-nin nr.l)' .i.nl there m mkna ct 
pcMcirnliofj, tlip n^'rircfJ w.ts fruiliy titnlcr S. J5I. H I.. L. J. J9i. 

20. In r.ijw e.W'. tl,t Rcneml immnral rhnracter of the T.-nm,in ie relerant eriilence. 1926 
C. 320®* 2/ Cr. L. J. 2(>3. 

21. VpIxmI pciiPlMlinn j<! *>JijTic5f‘n!. Iiiiplttrc of fiyrirn H not l93-( L. 797. 

22. T hr. hrr luodirr ntiti ({rpo'-fi! in f.'ivmir rf prcwpctition Thsrewas 

nlKCftce ofhjrnrn nnd alxrnrr of JJJood ft.nirK v.rrr found on cf 

ftccii‘;ecj and clodj of Ilrld, tliat thr ronviVlIon v.a'? nfoncr, J935 A. 590= 

157 r. C. 147. 


23. Only in except ton.ij cnfr<; ronrirtion on iinoofroj orafrd frx{irt;one\ of the pirl should 

l>c upheld. 1934 7»‘-’3S C. U*. N. lOS. 

24. In n double mper.nte m braid d.ijlight, the fact lh.it hinhnnd of proseculrix was 
at n distance of 70 j.ircH 'vhen she was eriinj; for help ntusf le hrciipht to the 
notice of jury. Conviction was upheld umlc r S ’ 354 . 1 934 N. 94 « 35 Cr. L. J. 957. 

25. In arnvtniT at n eonrht«ioi.’i in rlnrire of rape tfic folJoninc inquiries are reces* 

sary The time, place, and all circunKtances connected with the assault 

sho;iId lie niitct! ami carefully considered (6) I'hc a;;e, screncth of body, state of 
health, of mind and the <‘ci:cfal character of the .'iccufccl, are to be 
duly estimated, (c) 1 he education, station in life and prerinus intimacy of the 
partied, (rf) All marks of nolcnce or tH«c.i*:c arc to he taken into considemtion. 
(e) The organs of both p.afties .are to he ex.inuned and their proportion compared. 
Pyoti's Afcd.yjir . rSS(i, P. 322. 

12. Exammation of the accused 


1. The cxamm.atiod of the accused should be made to ascertain r— (I) His age and 
capaettv for commilmg the ofTeiice. (2) Whether his clothes or person exhibit 
signs of recent sexual intercourse or struggle. (3) Whether he is suffering from 

venerial disease beratebes or hniises on h)S body should be^ noted with 

reference to struggle. Tyou's J«r, f</07, /»/•. 25.4.259. Tnylor s 

1928 P. US. Lyofi's Aferi. J»*r. PfJS. P. 38/. 

2. In cases of alleged rape and struggle on the part of the rictim, small bruises 
corresponding to finger marks may be found about the arms, roylors Afw. J*'r. 
/928, P. 360. 
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False charge of—. 

False charge of rape may be easily set up by girls nt the .age of pnUrty. The 
medical eridence can rarely be more th.m merely negative ; it is praclicaily impo s • 
ble from it alone to s.ay limt there may not have been such n degrceof penetra jo 
as constitutes r.ape m law. Whea n girl ov6t si.xteen or .a woman is in^ '^^vfaeie 
Juries are very prone to think that "there cannot be smoke without ^ 

•the se.xual organs were found uninjured and marks of blood on the clothes ° . 
child were on the outside, .and the whole fibre of the stuff had not beeri j 
penetrated by the liquid, the charge w.as prox*ed to be false. Taylors tie .J •> 
1928, P. 130. 

In few cases false charges are disproved by medical evidence— in others, 
men may be sometimes the dupes of designing persons. In majority or ca nrose- 
falsehood of the charge is proved by Inconsistencies m the statement ot I 
cutrix herself. Amos remarked, that for one genuine case of rape i , * 
circuits in his time, there were on the average twelve pretended cases. 5 


JAed.Jur., 1928, P.111. , ^ 

Women intent on revenge or extortion wdl frequently bring a false 
man, producing a well-tutored child as the victim. Another class of ‘ 

IS that brought by the woman who was a consenting party 

In such a case no tnj’ury will be found unless the woman was virgin, 

J„r., 1935, P. 375. 

Modern Magistrates look with great suspicion on all charges of raP 
in a day or two after its alleged occurrence. Ryons Med J»r., /oo . 
Taylor's Med. Jur., 1928, pp. 128-129. 



(if'e -icontif.) 

5. Nn rlnn r It. ninrr cT-th tintlr fhin rnp^. or retuiltpd ^Mlh more difiiculty. liyon's 
MfJ.Jtir,, jl>'K 

(i. Kar** »' ert opto hnlr tie ilntvnfnll of a >ounfr pirl nlio wishes to avoid 
her «haiTip, In lurmnc the r'*> sjmpathy of everyone towards her; girls 
often invent altarV<! In noite uncrown jersons or, graver still, they bring false 
accr.'ation*. arrtn*t fer^on nnn.cd. In <rrb cr.«’es tl e real seducer is hardly ever 
accu'-eil of the rape, lie k ‘larcdand no charge is made until the fact of pre- 
pmnry r rerfam. "Cnturr (tl /utt by J/ttitf Gro*, IDOCi, P. 78. 

14. First information report 

In a rape case tl c confe'»irn of tht arcused was recorded the day after the occur- 
rence and the Chemical l-xaminf»‘s report supported the girl’s story. Held, that 
ronvictinn was x.nlid. It is I I'.t rntur.a) that the girl complained in the first in- 
stance cnl\ of roll cr\ cf ;cvel» P L. li. 1910= ll Cr. L. J, 665 = 8 I. C. 494. 

15. Impotency or physical incapacity. See Impotcncy. 

1. A person physically incapable of committing the offence of rape cannot be held guilty 
of attempt to commit rap* . {lSof>) I'nrcp. Cr. C 865. 

2. A I'ov of twehc can he crrvicted of an attempt to commit rape. 42 I. C. 175. 

3. In India the potency of a person charged with rape has to be proved by evidence 
in each cr.'e. (169i ' I'rrep. Cr. C. 86- 

16. Marks of injury. See 12. 1“. iS. 19, 20. 

Where there are no marks of re«istar.cc cn aggressor and no marks of injury are 
found on priNate v<man it is not proper to convict on the bare testimony 

rf thewemanm the al setice cf ccrrcbcration 1935 L. 8 = 36 Cr. L. J. 428=153 
I. C. 894, 

17. Medical evidence of—. Set liair—3 

Medical evidence in cases of rape ma> he derived from four sources: — (1) Marks of 
violence about the genitals (1) Marls of violence on the person of the prosecutrix 
or pn'oncr. (3) Prc«cnce cf stains cf sperrratic fluid, or of blood, on the clothes 
of the prosecutri'S or prisoner. (4l The evieience cf gonorrhera or syphilis in one or 
both. Tfiylor 8 Med. Jiir , }92S. P 717 

18. Medical Examination of woman 

1. In a charge of rape the fact that ti e wen an did not offer herself for medical exami- 
nation cannot weigh .igairst her IT N L. J. 189= 1935 N. 69. 

2. The examination nf a wnmnn, several daxs after the occurrence is of no value, 
when she bore several children 1935 N. 6 . 

19. On adult woman or girls over sixteen. 

1. Girls who have pas«ed the ace of sixteen, and .adult women, are considered to be 
capable of ofTcring some resivtance to (he perpetration of the crime. Therefore in a 
true charge we should expect to find not onl\ marks of violence about the puden- 
dum, but also injuries of gre.Tter or less extent upon the body and limbs. Bruises 
upon the arms particularlv max be considered reasonable evidence of attempts at 
struggling ; impressions of finger naiK too. would be suggestive. Bruises or 
scratches about the inner side of the thighs and knees may be inflicted during 
attempts to forciblx abdurt the legs Strong corroborative evidence of a tale of 
struggle might be obtained from r.n examination cf the accused for similar marks 
of bruises or ••cratches about the arms or face, and possibly even about his penis, 
though this IS much lesshkelx. Taylor\ Med. ]ur , 192S, pp. 123.124. 

2. If a married woman IS rendered powerless by many persons being combined against 
her, or if 'he IS rendered insensible by intoxicating drinks cr narcotic vapours, a 
rape max be perpetrated, xxilhout any injury to the genital organs. A separation 
nf thighs m a married woman will cause a dilation of the parts, as to render it easy 
for the male organ to penetrate the vagina without any traces of violence. On the 
other hand vagina may be the seat of violerce, and no marks to indicate a struggle 
or the application of force mav be found on the body. Taylors Med. Jur.,1928, 
P 125. 
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The presence of sperraatozM in the v^^ina is conclusive proof of connettioa, bat not 
ot rape, but their absence is no proof that connection has not taken place, for tfaft? 
P^/25 removed by washing or discharges. Taylors Iflad. Jur., 1923, 

The mere presence of semen on the lion cloth of woman is no sufficient proof that she 
was consenting party, unless there was spermatozoa in the vagina. 1925 L. 94. 

In married women, or in those accustomed to sexual intercourse, no inferencecaa 
be drawn from a dilated state of the \-agina Taylors RIeH. Jur., 1928, P. 128. 
VVhen^a girl over sixteen or a woman is in question, Juries are very prooe to think 
that there cannot be smoke without fire.” Taylors Med. Jur., 1928, P. 130. 

It has been alleged that it is impossible that a man unaided can commit a rape on an 
adult female of ordinary strength, in full possession of her senses. Lyons Med. Jur., 
1904 P. 247. 

In cases of alleged rape and struggle on the part of the victim small bruises 
corresponding to finger marks may be found about the arms. Taylor s Med. Jur., 
1928, P. 360. 

On children upto 16 years old. 

If the crime has been completed and there has been any resistance on the part of 
the child, there must be marks of injury on the sexual organs. Even without 
reference to manual violence on the part of the assailant# the size of the adult 
male organ must cause much local injury in the attempt to enter the vagina of a 
child. If the violation has taken place within two or three d.ays, the appearances 
presented by the parts may be as follows ; — (a) Inflam.ition with **** 

abrasion of the lining*memberane of the vagina, or the entrance, [b) A muco* 
purulent discharge from the vagina, of a yellowish or greenish*yel!ow 
staining or stiOenin ; the linen worn by the girl? the mucus membrane ot 
uretha possibly shares In the Infiamation rendering the discharge o! urine pain- 
ful, ic) In recent cases blood may be oozing from the abraded tnembrane# 
clots of blood may be found deposited in the vulva, (d) The hymen °®.*2**^* J 

destroyed or it mav present one or more lacerations. Owing to the 
state of parts, the child walk«! with difficulty nnd complains of ^ain la 
(<j) Lastly the ragin.i may be unnalumlly dilated. Taylors hiea. j •» 
1928, P. 114. 

The absence of marks of violence on the genimls when an early 

been made, furnishes a strong presumption that rape has been commitleo o 

young person. Taylor s Med. Jur., 1928, P. 119. 

Hj'men is not always present in young children, it may 
deficient, or, what IS more probable, it may have been destroyed by ^ 
suppurative inflamation of the parts. The absence of this membrnne, . 
no proof of the perpetration of the crime, unless we find traces or its na\ 
recently torn by violence. Taylor s Med. Jur., 19Z3, P. 719. 

Care should be taken that the symptons of a m.alignant form of 

form of destructive ulceration), to which female children are *®^**‘™^ ® ^ ’ 

not misfaken for criminal violence. Taylors Med. Jur., 1923, P. - • 

If one of the parlies is sttfierin? from venereal infection, the probabiliti« 
very high that the diJease will be communicated to the other ^rty. « ^ 
relationship is much easier to establish or refute in the case ot yp 

Violence on the body of a 


eonorrb'Ta than of other venereal troubles. 
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IS seldom met with, lecaose no resistence is made. 
however, be occa«ion.ally found on the legs. Taylsr s Med. Jur., i - »rr' 

In unmamed womea and IQ children, where there has lieen ' fcaWeg 

stgas cf rape may p^rs'sl a.'jd |je apparent for a wetk or longer. ? 

the eam/natioT of the girl made. unl<^s satisf.ictorilv etplai. • 
saspinous cifcuirstaace, Taylor s MeJ Jur., 1923. P. 123. 

On prostitutes 


I. Law protects prostitutes against involuntary cooaeotioo just as { . 

and chaste srcoien. When a charge i* made by a prostitule u r 


fjCeiTCd 
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with suspicion. Something more than medical c%'idence would be rc<juired to 
establish the charge. Thsremaybc marks of violence about the pudendum, or 
on the p"rson, and >ct the conduct of woman may have been such ns to imply 
consent on her part. Tailor s Me<i»Jur., 192S, P 110. 

2. “A common whore may be ravished .against her will, and it is a felony to do it." 
Hoxcdi's Sfn!e Trials. V'of. It, Ryitn’s Med. Jur., 1826, P. JOJ. 

22. On woman asleep, drunk or unconcious. 

1. If a wom.an be drunk or asleep from drink or other narcotic, it is possible for sexual 
intercourse to i.ake place witfioHl her consent. If it is .alleged th.at she was rendered 
unconscious by drink, an inquiry into her character would be necessary to find out 
why she CQn«ented to drink more and more. If no unf.ur means had been used, 
there c.an be little doubt that a consiruciivc consent had been given. Taylor s Med. 
Jur., 1928, P. 101, Lyon's Med. Jur., lid. 1935, P. 373. Ryan's Med. Jur., P. 1836, 
P.313. 

2. It is possible for rape to be committed during natural sleep, tbid. 

3. A rape possible in a hypnotic sleep, Taylors Med. Jur., 1928, f>p. 108-109. 
Lyons Med. Jur., 1901, P.2t9. 

4. In R t'. U.aker (1872) the prosecutrix alleged that she did not consent to the act and 
it was done at the time when there was a fit of hysiena. The accused was convict* 
ed. Cases in which hysteria is pleaded should be regarded with great suspicion. 
Tailors Med. Jur., 1928, P. 110. 

23. Presence or Test of Seminal Stains. 

1. The .following are the characteristics of seminal stains (o) Semen stiffens cloth 
like starch and is of a light greyish yellow colour; pus and several other dis* 
charges stiffen cloth in a somewhat similar manner. (6) The characteristic odour 
may be given out on moistening the stain, if the cloth is otherwise sufficiently 
clean, (c) Warmth applied to the stain by holding it near the fire deepens the 
stain to a yellow fawn colour, other discharges nte not so alTected. (d) Pre* 
sence of s/)criimroso(T. This is the only and positive test for semen, but it is 
essential that one or more should be seen m a complete form, with filament 
attached. The human spermatozoa have a flattened almost oval head and vary 
in length from 1/1000 to 1/500 of an men, the head being about 1/9000 of an 
inch m diameter While the discovery* of spermatozoa m a stain is a positive 
evidence of us seminal origin their non-discovery does not enable you to swear 
that the stain is not semen. When a seminal stain is mixed with much blood 
or the clothes are very dirty, the detection of semen is especially difficult. Lyon's 
Med. Jur., 1904. pp. 104-105. 

2. The detection of dead or motionless spermatozoa in stains may be made at long 
periods after emission, when the fluid has been allowed to dry. Spermatozoa are 
not found in the very young, ihe very old, or in those who are labouring under 
long standing disease of the testicles. Even in the case of healthy married men, 
who have had children, spermatozoa are not alw’ays found in the Spermatic 
secretion, on account of exhaustion from frequent interconrse etc. Taylor’s Med. 
Jur., 1928, pp. 126-137. 

3. The mere fact that slide containing a smear of discharge from the penis of 
deceased contained speriratozoa and there was whitish discharge from the vagina 
of the woman are not conclusive proof that two were caught in the very act of 
coitus. 1933 O. 148 « 34 Cr. L. 7. 498, 

24. Procedure. 

1. Separate sentences under Ss. 376 and 366 are not against the provisions of S. 71, 

I. P. C. 7 L, 484. 29 Cr. L, J. 248. 

2. Where the real offence is rape and the abduction is an aggravating circumstance, 
separate sentences under both the sections should not be given. 1926 L. 114 = 89 
I. C. 912=26 Cr. L. J. 1440, 

3. Acquittal under S. 376, I. P. C., is not tantamount to acquitt.al under Ss. 376— 511, 
I. P. C. 1932 C. 723. 

4. Conviction for rape cannot be altered into one under S. 323. 35 Cr. L. J. 519=1934 
L. 178. 
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5. Joint trial of two Police OfTicers having sexual iniercour^e with defenceless woman 

m Police Station one after another is not illegal. 1933 B. 266 = 57 B. 400 15 
B. 491, 29 B. 449, 1927 M. 277 and 1929 B 295 Dist. 30 B. 49 1927 B 177 1926 
A. 334 and 1929 C. 125 Ref. ’ 

6. Case should be tried by a Magistrate with S. 30 Powers 1936 L. 256. 

25. Rupture of Hymen. 

1. Rupture of hymen is not necessary to sustain charge of rape. 1934 L. 797. 

2. Absence of hymen in the girl without any marks of injury is remarkable. It is 
possible that it may have disappeared through previous co-habitation or montWy 
course or that the girl may never have had any, although it is very rare. These 
circumstances are not sufficient to belie eye-witnesses. 1935 A. 590=157 I. C. 147. 

26. Sentence. 


1. Crimes of violence on women must be put down with a strong hand. 1929 L. 5S4 

= 116 I. C. 883 = 30 Cr. L. J. 699 = 30 P. L. 437, 1934 L. 797. 

2. The punishment should be proportionate to the greater or less atrocity of the crime, 
conduct of the accused and the defenceless and unprotected state of the injured 
female whether she is a low native or a high European. 1925 N. 74“82I. C. 
142=25 Cr. L. J. 1214, 52 I. C. 423. 

3. The fact that complainant committed suicide owing to shame brought on her should 
not be taken into consideration m passing sentence for it is not a natural or probable 
consequence of accused’s act. 43 I. C. 443*“ 19 Cr. L. J. 155. 

4. If the girl raped is unchaste, sentence of seven years is too severe. 1927 L. 772®* 

100 I. C. 125 = 28 Cr. L. j. 256. 

5. On a second or subsequent conviction, the accused may be additionally sentenced 

to whipping. S. 4 (6) Whipping Act (VI of 1864.) 

6. The fact th^t the family of the injured gjrJ condoned the offence by taking money, 
should not be taken into consideration in passing sentence. 20 Cr. L. J. 647. 

7. Where the accused were armed with deadly weapons and forced the girl at the 
point of gun to some remote p.art of .a hih. Held, that a sentence of 3 years snojiW 
be enhanced to 5 years’ rigorous imprisonment. 1932 L. 483 = 33 Cr. L. J. 564 
138 I. C. 191. 


27. Virginity of girl. See Virginity. 

RASH AND NEGLIGENT ACT. Ss. 336, 33/, 333, I. P. C. 

1, Act endangering personal safety. S. 336, I. P. C. 

1. The manager of a temple who in a festival had a cir driven which was out of 
and which endangered the life of those attending procession, was guii Y 
S. 336. US90j I Weir 337. 


2. An engine driver took an engine letting off steam along a public thoroughfate a 
time when traffic was very heavy, near the horses and carriages parked 1 em 
which endangered the public safety, was held gudty. (1S36) 1 Weir 337. 

Administering drugs— Dhatura. S. 337, I, P. C. 

Administering of injurious drug or potioa to a person to induce love, in 

nature and effect and without care and caution, which causes serious luo 
offence under S. 337. 39 C. 855, 17 Bom. L. R. 217. 38 I. C. 1003- 19 


L. R. 54. 


3. Causing hurt by — . S. 337, I. P. C. 

1. The accused’s liability IS determined by what is the proximate 

ximate cause is the negligence of accused, contributory negligence is no , ► 

1. C. 433 = 27 Cr. L. j. 257= 1925 S. 233. 

2. Accused a native Hakim performed an operation on ^e outer side a pair 

of the complainant eve causing permanent injury. . He 

of scissors and wound was sutured with an ordinary needle and ' j pleaded 

ed to disinfect or sterilize the iostrument or to use antiseptics. <t 
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consent of the complainant under S. 88. Held, he was guilty under S. 337 if not 
under S. 338. 39 B. 523. 

3. Accused who is arraigned with negligence cannot claim the beneiit of an error of 
judgment when he exercised none. 92 I. C. 433. ' * 

4. Causing grievous hurt by — . S. 338, 1. P. C. 

Accused firing a gun towards a footpath and hitting a passerby is guilty under S. 338, 
when his leg had to be amputated. 16 I. C. 511, 7 M. H. C. R. 119, 

5. Contributory negligence. 

1. While contributory negligence would not be a defence entitling the petitioner tp/^n 
acquittal, it might be a factor for consideration in determining the sentence. 100 

I. C. 831 = 1927 L. 165 = 28 Cr. L. J. 351. 

2. Contributory negligence can be pleaded to rebut the civil liability, though not 
criminal liability. 6 M. H. C. R. 31 (.App.) 

3. Accused drove his car without light after dark but kept on shouting to people 'to 
make way. Many got out of the way, but one passenger who was deafand old was. 
run over and killed. Held, that as there was no rash or negligent driving, accused' 
was not guilty. 6 M. H. C. R. 31. 

4. A driver ran over a boy who was sleeping on the road, by allowing' 'his cart to 
proceed unattended on the road. Held, that although the boy may have contributed 
to bis own injury by sleeping on the road buttthe accused by his negligence caused 
injury. He was found guilty though a fine of one rupee was imposed. (1884) 
B. U. C. 198. 

6. Death by—. S. 30-1-A. See Death by negligence— 12*13. 

7. Driving — . See Rash and negligent driving, S. 279, 1. P. C. 

8. Excessive sexual intercourse—. See Death by negligence— 5. ' ‘ 

9. Firing gun. Ss. 336 — 338, I. P. C. 

1. In a shooting expedition the gunshot escaped the animal and bit at the leg of a mem* 
her of the party. Held, that the shot was purely accidental. 1931 L. 54=130 
I. C. 654 = 32 Cr. L. J. 587. 

2. During communal riots accused fired two shots at the persons passing, near hia 

house but no body was hurt. Held, that accused committed no offence. 47 60& ' 

= 1925 A. 396=87 I. C. 523 = 26 Cr. L. J. 987. 

3. Accused, who owned a paddy field in a jungle, discharged a gun in the direction of 
a footpath close to his field which wounded the complainant who was then passing 
along It, in the leg. The leg had to be amputated. The accused knew that the.. 
footpath was generally used by the public. Held, he was guilty under S. 333 but 
the High Court reduced his sentence to a fine of Rs. 55 only 16 I. C. 511. 7 M 
H. C. R. 119. 

10. Motor car accidents. Ss. 336, 337, 338. See S 5, Motor Vehicles Act. 

1. A licensed Taxi driver was required to wear spectacles while driving car.' He 
omitted to do so and there was collision. Held, be was not guilty. 42 B. 396. 

2. Accused while driving a car at a moderate speed and on the correct side of the road, 
ran over a boy who came in contact while crossing the road. Held, he was not 
guilty under S. 338. 115 1. C. 95=30 Cr. L. J. 402. 

3. In the case of driving motor car, it should be always kept m a state of complete 
control sufficient to enable the driver to avoid running into a passenger, who may 
fail to step off the road, however annoying the dilatoriness of foot passenger may 
be. 100 I. C. 831, 28 Cr. L. J. 351 = 1927 L. 165 = 28 P. L. R. 99. 

4. The mere fact tnat a driver lost his head s not sufficient, unless unforeseen emer* 
gency suddenly occurred, which made b m lose his mind and rendered him incapable 
of exercising his faculties. 9 Mys. L.. J. 207, 53 C. 333. 

5. Contributory negligence is no defence, although it may be taken as mitigating cir* 
cumstance. 100 I. C. 831 = 1927 L. 165. See 6 M. H. C. R. 31. 
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6. '-Where a Motor driver is being prosecuted under S. 338, it cannot be said that his 

rar was used for the commission of an offence within the meaning of S. 5I6-A. 
Detention of car pending trial is illegal. 1931 L. 565, 4 P. L. R. 1904. 

7. Accused tvas charged with rash .driving. Evidence of other instances of rash 

driving by accused is inadmissible. 1929 M. W. N. 395. 

8. A<xused was guilty of rashness and negligence. He was drunk and got into wrong 
side. He collided with a Tonga and a lady broke her collar bone. Held, a sentence 
of fine of 100 Rupees was quite sufficient under S. 338. 1933 0. 568-147 I. C. 122. 

1 1. Plying unsafe vessel. S. 282, I. P. C. 


A person plying unsafe vessel should be convicted under S. 282 and not under S. 336, 

I. P. C. 1 B. H. C. R. 137. 

12. Shooting expedition. See— 9. 

13. Stone throwing. S. 336, I. P. C. 


1. Mere pelting of stone on a person’s house is no offence, unless it was done so rashly 
' and negligently as to endanger human life or personal safety of others. 4 I. C. 293. 

2. If a person intentionally throws stones at or on a house under such circumstances, 
that although he does not intend to cause hurt, it in fact causes hurt, he is guilty 
under S. 336. 36 I. C. 145, (1898) P. J. L. B. 425. 

3. Throwing of bricks into the house of complainant is an act which would endanger 
personal safety of others and amounts to an offence under S. 336. 1932 A* 322. 

4. A person deliberately throwing brick at a temple in order that Hindus may b«licT® 
that the bricks came from Mahomedan quarter so that riot may follow, commits no 

•offence. 1928 A. 745 = 112 I. C. 592 * 29 Cr. L.J. 1C08. 

5. During a communal not, accused threw brickbats at people passing by the 
close to his house and fired two shots, but no body was hurt by the bricks or 
gunshot. Held, he committed no offence. 47 A. 606* 1925 A. 396. 

6. Accused throwing bricks m the house of another are guilty under S. 336. S. 336 
applies fo illegal acts also. 1932 A. 322, 47 A. 606 and 1928 A. 745 Ref. 

7. Throwing bricks in the house of another amounts to an offence under S, 352. I9i2 
A. 322 (323). 

14 Unskilful medical treatment 

1. Performance of an operation on a woman with her consent (or cataract 

to the recognized methods of Indian surgery, the result of which was that s e 
her eye sight, was not an offence under S. 338. 5 A. L. J. 355. 

2. Accused a native Hakim performed an eye operation with ordinary scissors 

used needle and thre.ad without sterilizing it. He used no antiseptics ^ 

e>e was permanently injured. Held, he was guilty under S.337 if' not u 

338. 39 B. 523. ^ 

3. Evidence of similar acts of negligence is inadmissible to show that he was neg >2 
in the operation. Monir's Ev, Act, Page 111. (1936). 


15. What is — . See Death bv negligence— 12— 13. 

RASH OR NEGLIGENT DRIVING. S, 279, 1. P. C. .Vee S. 5, 

Act. See Rash Negligent Act — 10. 

1. Contributory negligence, ^ee Rash and negligent act 5. 

Although m Criminal cases, accused cannot rely on the plea of 

® ^ . mM«dre of 


5, Indian Motor VehicI” 


3. 


gence, yet it is necessary’ for fixing causation and actual m^urc 
liability. 1925 S. *33 = 92 I. C. 433, 1931 A. 703=133 I. C. 601. 

Contributory negligence docs not entitle a person to 7 52" 

factor for determining the sentence. 1927 L. 165 — iOO I. C. 83I“'25 . 

2S Cr. L. J. 351. 

Tor English law on the point, see 6 M. ff. C. R. App. 31. 


2. Dangercus to public. 


1 . 


When a person drives in a macner which is dangerous to public, he ** ^ 


'uilty. 
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does not mean that hurt or injury should in fact have been caused. 6 M. H. Cr. 
(App.) 31, 19 B. 715, 39 P. W. R. 1910. 

2. Circumstances and amount of traffic must be considered to determine whether driving 
is dangerous. 1926 B. 564 (2)=97 I. C. 973=27 Cr. L. J. 1213. 

3. If there is no danger to the public outside the car, who are using the road, no offence 
under S. 279 is committed, although the driver is guilty under S. 337, I. P. C. 1930 
S. 64=119 I. C. 536=30 Cr. L. J. 1077. 

4. Accused was driven to her house m carriage about 8 P.M. without lights. The 
driver was shouting to people to warn them. The carriage knocked down an old 
deaf man. Held, that there was no rash or negligent act. 6 M. H. C. R. App. 3 1 . 
{.English Law Discussed). 

5. A person driving car has a right to expect that persons negligently loitering on the 
road would make way for him. Even when they signal to him to stop, he is not 
bound to stop A man is not expected to stand obstinately in the way while 
the driver is in the process of pulling up. 1934 N. 65=35 Cr. L. J. 696=148 

I. C 541. 

3. Death by — . See Culp.ible homicide— 23. Death by negligence. 

4. Driving on wrong side. 

1. The ordinary rule of the road is “ keep to the left.” It would be a negligent act 
not to observe the rule where it exists and a person endangering others by his non- 
observance of this rule is guilty. 61 I. C. 52=23 Bom. L. R. 358. 

2. Mere driving on the wrong side itself is not a rash act but where the accused did 
not blow the horn and accelerated speed before actually clearing tram car and 
in doing so fractured the head of a boy alighting from the rear of the tram 
car, he was guilty under S. 304-.A., I. P. C. 1928 Bom. 208=111 I, C. 657 = 29 
Cr. L. ^ 897. 

3. Where the road is 40—50 feel wide enough to give ample room for four cars 
to pass abreast, even if the accused did go slightly over the middle line, the 
car coming from the opposite had 20 feet in which to swing to its left, he can- 
not be assumed to be driving recklessly or negligently 1929 R. 14 = 115 I. C. 990= 

30 Cr. L, J. 539. 

4. Accused driving at a moderate speed and on the correct side of the road ran 
over a boy while crossing the road, he is not guiltj'. 115 I. C. 96 = 32 C. \V. N. 
612=30 Cr. L. J. 402. 

5. Accused was driving on wrong side of the road at sharp corner entering into a 

thoroughfare of considerable traffic with the result that he came into collusion with 
a motor bicycle, the side car of which was damaged. Held, he was guilty under 

S. 279, I. P. C. 1921 S. 97 = 84 I. C. 253=26 Cr. L. J. 253. 

6 Every body including motorists must observe the rule of road 1934 N. 65 = 35 Cr. 

L. J. 696. 

7. Accused was on tbe wrong side of the road but be dro\e slowly and gave signals by 
putting out his hand, negligence is not proved. He is not guilty. 1934 R. 194, 3 A; 
776, 1926 C. 300. 

5. Offence under special law — special conviction. , , 

1. Tbe provisions of S. 279 and S. 5, Motor Vehicles Act, are substantially the same. 

If facts alleged come equally under either ’definition, accused Is not prejudiced 
whether the conviction is under one or the other. 1925 Bom 526=90 I. C. 320, 
1925 A. 798 = 88 I. C. 898 = 23 A. L. J. 790. 

2. If accused is acquitted under S. 34, Police Act, it logically means that he is not 
guilty under S. 279. 1925 A. 795=88 I. C. 1=26 Cr. L. J. 1057. 

3. A person cannot be punished both under Special Act and Penal Code. 1923 Bom. 
231 = 2J Cr. L. J. 981 = 112 I. C. 101. 

4. If accosed is convicted under Ss 337 and 304, he cannot be separately convicted 
under S. 279. 1929 M. \V. N. 395. 
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6. 'Where a Motor driver is being prosecuted under S. 338, it ennnot be said tbat his 
Mr was used for the commission of an offence within the meaning of S. 516.A. 
Detentjon of car pending trial is illegal. 1931 L. 565, 4 P. L. R. 1904. 

7. Accused was charged with rash .driving. Evidence of other instances of rash 

driving by accused is inadmissible. 1929 M. W. N. 395. 

8. Accused was guilty of rashness and negligence. He w'as drunk and got into «roDg 
side. lie collided with a Tonga and a lady broke her collar bone. Held, a sentwee 
of fine of 100 Rupees was quite sufficient under S. 338. 1933 O. 568=147 I. C. 122. 

1 1. Plying unsafe vessel. S. 282, 1. P, C. 

A person plying unsafe vessel should be convicted under S. :82 and not under S. 336, 

I. P. C. 1 B. H. C. R. 137. 


12. Shooting expedition. See— -9. 

13. Stone throwing. S. 336, I. P. C. 

1. Mere pelting of stone on a person's house is no offence, unless it was done so rashly 
» and negligently as to endanger human life or personal safety of others. 4 I. C. 293. 

2. If a person intentionally throws stones at or on a house under such circumstances, 
that although he does not intend to cause burl, it in fact causes hurt, he is 
under S. 336. 36 I. C. 145, (1898) P. J. L. B. 425. 

3. Throwing of bricks into the house of complainant is an act which would endanger 
personal safety of others and amounts to an offence under S. 336. 1932 A. 322. 

4. A person deliberately throwing btick at a temple in order that Hindus mar I^J**^* 
that the bricks came from Mabomedan quarter so that riot may follow, cotnouls co 

‘ offence. 1928 A, 745* 112 I. C. 592*29 Cr. L. ). 1C08. 

5. During a communal riot, accused threw brickbats at people passing 

close to his house and fired two shots, but no body was hurt by the briCKs 
gunshot. Held, he committed no offence. 47 A. 606*1925 A, 395. 

6. Accused throwing bricks in the house of another are guilty under S. 335, S- 336 
applies to illegal acts also. 1932 A. 322, 47 A. 606 and 1928 A. 745 Ref. 

7. Throwing bricks m the house of another amounts to an offence under S. 352. 

A. ^22 (323). 

14 Unskilful medical treatment- 

1. Performance of an operation on a woman with her consent for cataract 

to the recognized methods of Indian surgery, the result of which was that sh 
her eye sight, was not an offence under S. 338. 5 A. L. J. 155. ^ ^ 

2. Accused a native Hakim performed an eye operation with ordinary llje 

used needle and thread without sterilizing it. He used no antiseptics 

eye was permanently injured. Held, he was guilty under S. 337 n' no 
338. 39 B. 523. 

3. Evidence of similar acts of negligence is inadmissible to show that he was neg S 
m the operation. Monir's Er. .^ct. Page Ul. (1936). 


15. What ts — . Death by negligence~“12— "13. w' les 

RASH OR NEGLIGENT DRIVING. S. 279, I. P. C. Sm S. 5, Indian Motor V.b'o 
Act. See Rash Negligent Act — 10. 

1. Contributory negligence, Rash and negligent act — 5. 

1. Although in Criminal cases, accused cannot rely on the plea of 

gence, yet it is necessary for fixing causation and actual measure 
liability. 1925 S. 233*92 I. C.433, 1931 A. 708=133 I. C. 601. 

2. Contributory negligence does not entitle a person to an ^ ? '^R. 

' * ’ 1927 L. 165*100 I. C.83I«=2»r.^- 


factor for determining the sentence. 


28 Cr. L. J. 351. 

3. For English law on the point, see 6 M. H. C. R. App. 31. 

2. Dangerous to public. „ 

1. When a person drives in a manner wfaicb is dangerous to public, n 
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does not mean that hurt or injury should in fact have been caused. 6 hf. H. Cr. 
(App.) 31, 19 B. 715, 39 P. W. R. 1910. 

2. Circumstances and amount of traffic must be considered to determine whether driving 
is dangerous. 1926 B. 564 (2)=97 I. C. 973=27 Cr. L. J. 1213. 

3. If there is no danger to the public outside the car, who are using the road, no offence 
under S. 279 is committed, although the driver is guilty under S. 337, I. P. C. 1930 
S. 64=119 I. C. 535 = 30 Cr. L. J. 1077. 

4. Accused was driven to her house in carriage about 8 p.M. without lights. The 
driver was shouting to people to warn them. The carnage knocked down an old 
deaf man. Held, that there was no rash or negligent act. 6 M. H. C. R. App. 31, 
{EugJish Law Discussed). 

5. A person driving car has a right to expect that persons negligently loitering on the 
road would make way for him. Even when they signal to him to stop, he is not 
bound to stop A man is not expected to stand obstinately m the way while 
the driver is in the process of pulling up. 1934 N. 65 = 35 Cr. L. J. 696=148 

I. C 541. 

3. Death by — . See Culpable homicide — 23. Death by negligence. 

4. Driving on wrong side. 

1. The ordinary rule of the road is ** keep to the left.” It would be a negligent act 
not to observe the rule where it exists and a person endangering others by his non- 
observance of this rule is guilty. 61 I. C. 52=23 Bom. L. R. 358. 

2. Mere driving on the wrong side itself is not a rash act but where the accused did 
not blow the horn and accelerated speed before actually clearing tram car and 
in doing so fractured the head of a boy alighting from the rear of the tram 
car, he was guilty under S. 304-.A., I. P. C. 1928 Bom. 208=111 I, C. 657 = 29 
Cr. L. \ 897. 

3. Where the road is 40—50 feet wide enough to give ample room for four cars 
to pass abreast, even if the accused did go slightly over the middle line, the 
car coming from the opposite had 20 feet m which to swing to its left, he can- 
not be assumed to be driving recklessly or negligently 1929 R. 14 = 115 I. C. 990= 
30 Cr. L. J. 539. 

4. Accused driving at a moderate speed and on the correct side of the road ran 
over a boy while crossing the road, he IS not guilty. 115 I. C. 96=32 C. W. N. 
612=30 Cr. L. J. 402. 

5. Accused was driving on wrong side of the road at sharp corner entering into a 

•’ -t — afPc with the result that he came into collusion with 

■ which was damaged. Held, he was guilty under 

I. C. 253 = 26 Cr. L. J. 253. 

6. Every body including motorists must observe the rule of road. 1934 N. 65=35 Cr. 
L. ]. 696. 

7. Accused was on tbe wrong side of the road but he d^o^e slowly and gave signals by 
putting out his hand, negligence is not proved. He is not guilty. 1934 R. 194, 3 A; 
776, 1926 C. 300. 

5. Offence under special law— special conviction. 

1. Tbe provisions of S. 279 and S. 5, Motor Vehicles Act, are substantially the same. 
If facts alleged come equally under either 'definition, accused is not prejudiced 
whether the conviction is under one or tbe other. 1925 Bom. 526 = 90 I. -C. 320, 
1925 A. 798 = 88 I. C. 898 = 23 A. L. J. 790. 

2. If accused is acquitted under S. 34, Police Act, it logically means that he is not 
guilty under S. 279. 1925 A. 795=88 I. C. 1 =26 Cr. L. J. 1057. 

3. A person cannot be punished both under Special Act and Penal Code. 1923 Bom. 
231 = 2; Cr. L. J. 931 = 112 I. C. 101. 

4. If accused is convicted under Ss. 337 and 304, he cannot be separately convicted 
under S. 279. 1929 M. W. N. 395. 
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6. Owner's liability for acts of servants 

1. If the servant does any thine outside the scope of his employment, the 
crimmally responsible. 34 A. 146. 


master is not 


If the directions of the maslw, pr^ured the rash and negligent act, he would be 
guilty as abettor. 6 M. H. C. U (App.) 31, 1 N. W. P. H. C. R. 310. 


If the owner of car made provisions for illumination, he is pot liable if his driver 

'4”rDiJt''27T^R^19I8Cr ^*^**"^ 


4. Where the driver left the car in charge of a cleaner with instructions not to drive 
It and who drove it against the corporation post and damaged it. Held, that the 
owner is not liable crirninally, as driving the car lay outside the scope of the cleaner’s 

• employment. 29 C. W. N. 815. 

5. Two persons were convicted, one for offences under Ss. 28.0 and 304-A, I P. C., and 
the other of abetment. It was found that former was onlv a servant acting under 
the direction of the latter. Held, that servant was not guilty. 12 Cr. L J. 495. 

7. Rash and negligent manner. See Rash and negligent act— 10. 

1. Criminal rashness is hazarding a dangerous or wanton act with the knowledge that 
it is so and that it may cause injury withont intention to cause it. Criminal negli- 
gence is the gross and cutp.able neglect or f.nilure to exercise that proper care and 
precaution to guard against injury to the public or individual. 53 C. 333. 

2. Accused saw a car coming on its proper side and while he should »bare drawn in 
behind the water cart passing in the same direction as the accused, but atlernpted to 
force his way and tried to play the old dangerous game of “ three abreast ” he is 
guilty. 1925 A. 798*88 I. C. 998. 

3. Engaging in conversation whilst driving or driving along a road under repairs is not 
necessarily rash or negligent act. 53 C. 333. 

4. Driving car recklessly until it came so close to pedestrian that it was impossible to 
save collision amounts to rash and negligent driving, Mere negligence on the jwrt 
of pedestrian does not excuse negligence on the part of driver. 1935 N. 200. 1933 

1 A. 232*55 A. 263 Dist. 

5. Going on wrong side but driving slowly and giving signals is no negligence. 
2934 R. 294. 

6. ^ Speed of 30 miles in straight and open road is not by itself excessive. 1933 O. 39l. 

7. Driving' on wrong side is not always rash and negligent. 2933 O. 391. 

8. Sentence. 

Accused injured a poor woman carrying a load of grass by^ driving his car rashly and 
^•.neirllgently and left her lying in the street .after the injury. Held,^ that senteoce 

“ ■^■Rs.' 2 Q*was too inadequate and additional punishment of 3fmonths rigorous i p 

sonment was justified. 28 Cr. L. J. 894*1927 O. 441=104 I. C. 910. 


9, SimilAt acts of-^. 

If the acensed is chhrged with rash driving, prosecution is not entitled to y® 

' was rash generally or in rckation to another occurrence. Evidence of p 
/«>6currence'isti()t admissible. 1929 M, W. N. 395. 

RASH NAVIGATION. S. 280, 1. P. C. See Public Nuisance— 36. 

RAZOR. See Grievous hurt by dangerous weapon— 8. 

RE^PfJ^G.pVER, STATEMENTS S. 360, Cr P. C. 

1 . ^^^ppticabiZity of S. 360 to proceedings. 

1. S. 360, Cr. P. C., applies to proceedings under Chapter XU, Cr. T- 
28 C. W. N. 968, 3 P. L. T. 291. Contra 1925 C. 1040 = 86 I. C. 979. 

Z S. 560 applies to proceedings under S. 117, Cr, P» C., security 

* good behaviour and the non-compliance vitiates the trial. 52 C. o3a ^ yjider 
3. S. 360, Cr. P. C., should be applied to the examination of a complainant u 
-S. 200, Cr.' P.C. 1926 N. 141 *89 I.C 713 = 26 Cr. L. J. 1401. 


52 C 437, 
lor 
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S Jf'O to rr<‘'(‘cpc\inc«. W(ore Commissioners under the Defence o{ India Act 

192^ L. 125*= 107 I. C. 100=-2J Cr. D. J. 21Z 

5. S 3^0 applies to the evidence of witnesses and not to the examination of nccnsed 

12 \V. 11. 44. 

6. When a ca«e is tried summarily, it is not necessary that the evidence of witnesses 
should be read over to them. 23 Cr. J. 120. 

7. S, 360 applies to evidence recoreed under S. 356 or 357, Cr. P. C., but not to evi- 
dence recorded under S. 355. 19 Cr. L. J. 169. 

8. S. 360 npplies to proceedings under S. 145, Cr. P. C , in so far that the statements 
be read over to witnesses thousb may not ht m the presence of the parties who are 
not accused. 52 C. 721. 

9. Omission to read over evidence does not vitiate order under S. 145, Cr. P. C. 1924 
P, 785=76 I. C. 25=25 Cr. U J. S9. 65 I. C.i57“1922 P. 371. 

2. By witness himself. 

1. Although the deposition is not rr.ad Over to him, but the witness reads it himself 
still the deposition is legal evidence. 5 P. 63= 1926 P. 232=3 I. C. 884 = 27 Cr, 
L.J. 484, 46 C, 895. Put See 52 C. 431. 

2. It is not sufHcient compliance with S. 360 (1) to hand over deposition to a witness to 
read it and such deposition ts not admissible against him on a charge of perjury 
42 C. 210, 35 C, 955, 1925 P. 723=86 I. C. 991, 1925 C. 1120. 

3. Reading over of the evidence by the witness himself cannot convey to accused, what 

. has been recorded. Evidence not duly recorded as required by S 360, cannot be 

used as the foundation of a conviction. 52 C. 431 = 1925 C. 782. 

3. Correcting deposition at the time of—. 

1. An honest witness who wishes to alter or correct a statement he has once made, 
should be allowed to do so. and should not be deterred from doing so by the fear of 

. a criminal charge. 10 C. 937, 18 Cr. L. J. 480. 

2. A witness should be given every opportunity of correcting and explaining any con- 
tradictions which his statement may contain. Rattan Lai 54. 

3. There is no provision of law which requires that a witness should be given oppor- 
tunity to explain discrepancies in his evidence But it is open to him to do so at 
the time when the deposition is read out to lum. 1929 C. 390=31 Cr. J. 373. 

4. If the Court instead of allowing correction to be made, proceeds to make a memo- 
randum according to ‘=lub-Section (2), it must be appended to the deposition 13 
W. R. 17. 

5. A deposition must be read as a whole .and a witness must be given opportunity of * 
correcting any answer given by him 19 Bom. L. R. 61, 29 Bom. L. R. 813. 

6. Where a witness is cautioned by Judge and then admits that his e.arlier portion of 
his statement was false, he should not be prosecuted for perjury. 25 O C 139 l 
L. C. 322. 

4. Effects of failure. 

1. Non-compliance with the provisions of S. 360 onlv amounts to an irregularity and 
is cured by S. 537, Cr. P. C. 1927 A. 755= i02 I. C. 782, 100 I. C. 227 = 1927 P c 
44, 1927 A. 764=102 I. C. 210, 192i R 53 = 94 I. C. 717 = 27 Cr. L 1 6*69* 
Con/rrt 1924 C. 182 = 76 I. C. 961, 28 C. W. N. 119. 

2. A non-compliance with the provisions of S. 360 which has not resulted m any failure 

of justice does not vitiate trial. 1927 C. 575= 103 I. C. 799 = 28 Cr L J 751 4 
P. 48S, 1927 A. 757= 102 I. C. 772, 1927 P. C, 44, 3 R. 612. ’ 

3. When a deposition is not read over to witness m .accordance with the requirements 

I- of law, it cannot be used against him on a charge of perjury. 1928 L. 125 = 107 

1. C. 100 = 29 P. L. R. 14 = 29 Cr. L, J. 212, 12 P. R. 1917 Cr., 42C. 240, 6 C 762. 
28 M. 308,11 C.W.N.845, 62 I. C. 584 = 1921 P. 149, 42 M. 561. Contm 12 
Bur. L. T. 167, 8 M. L. T. 117, 21 M. L. J.411, 85 I. C.33. 

4. If a deposition is not read over to a witness, it cannot be used against him in a trial 
under S. 211, 1. P. C. 1928 C. 271. 



958 


Reading over SffT/ct»ciifs— {confrf.) 


5. 

6 . 


7. 

8 . 
9. 



7 / 0 . 

If S. 360 IS not compltctl with, the presumption of accuracy under S. 80 Evidence 
Act, does not arise and it is for the prosecution to prove that it was accurate, 83 
I. C. ■}49=1921 S. 16 = 25 Cr. L. J. 1137. 


It is incumbent on the Judge to read over deposition to each witness, thoueh it 
may take considerable time. 42 C. 957, 36 C. 925. 

When the evidence recorded by a Magistrate is not read over to each witness in the 
presence of accused the commitment ts KlegaL 52 M. 995. 

If the statement is not read overno the witness ns required by 0. 18, r. 5 of C. P. 
C., secondary evidence is not admissible under S. 91, Evidence Act, and there can he 
no conviction for perjury. I L. 561. 6 C. 762, 12 C. W. N. 845, 42 M. 561 and 
28 M. 303 (310) Foil. 23 C. \V. N. 661 and 28 P. R. 1918 Cr. Dist„ 25 P, R. 
1890 Not foil. 


10. The question whether a statement was re.ad over is one of fact and cannot be taken 
in revision for the first time before the High Court. 4 P. 488. 

5. Locus Perritentiae. 


1. There ought to he /ocus ^enitenfife for witnesses who have deposed falsely, retract- 
ing their false statements. (1864) W. R. 10 Cr. 25 0. C. 129. 

2. The question whether a locus pettitenti<x should be allowed to accused while 
Court did not comply with the provisions of 0.' 18, r. 5 of C. P. C., could notarise 
where the accused wlien tried for perjury adhered to former statement and admitted 
it to be correctly recorded and that it was true. 23 P. R. 191S Cr. 

6. Object of — , 

1. The object is to obtain an accurate record from the witness and to give him an 

Opportunity of correcting it. It is not to enable the accused or his advocate to 
suggest corrections. 5 R. 53=1927 P. C. 44=100 I. C. 227. * 

2. The intention of S. 360 is to protect the witnesses as also to help the accused. 4 P. 
231=86 I. C. 996=1925 P. 378=26 Cr. h, ]. 932, 3527 P. 100. 

7. Objection to 

The objection should be taken at once. It cannot be taken far the first time in revision. 
1927 P. 100=99 I. C. 109=28 Cr. L. J. 77. 


8 . 


Presence of accused. 


1. A deposition must be read over »n the presence of accused. If it is not so read the 
conviction is illegal. 2 Weir 435, 51 C, 236, 52 C. 159, 36 C. 955. 

2. The deposition of a witness may be read over in the presence of a Pleader of one of 
several accused. 36 C. 808. 

3. Reading over by clerk m the verandah of the Court house in view of the accused is 
insufficient. I3 Cr. L. J. 569=15 J. C.985. 


4. If the accused is in attendance, the evidence ipust be read over in his presen . 

IS only when the accused appears by a Pleader that reading over of the 

the presence of Pleader is sufficient. 1925 C. 528 =93 I.C. 973=27 Cr. L.J. 

C. W. N. 336, 1928 C. 27 = 106 I. C. 545. 

5. S. 360 does not say that the st.atemeot should be read over in the hearing of the 
accused. 1927 P. 100=99 I. C. 109=28 Cr, L. J. 77. 


9. Prosecution for perjury. 

1. When a deposition is not read over to a witaess in accordant with 

cannot be prosecuted for perjury. 1928 L. 125 = 107 I. C. 100— 29 r. L, ♦ • 

M. 561, 42 C. 240, 6 C. 762, 36 C. 955, 28 M. 308. 

2. Witness can be prosecuted for perjury if the statement was not read m 

in the presence of accused, when it can be proved that the who 

be correct when read over to bina and by the evidence of the Magist 
recorded it. 12 Bur. L. T. 167, 34 M. 141, 21 M. L, J. 411= 12 Cr. h. h 



Reading over Staiemenis — (conoid, ) 

10. Reading over — sentence by sentence. 

It is not sufficient compliance to read out each sentence o^ the statement as it is being 
recorded. 22 Cr. L. J. 609, 63 I. C, 461. 62 I. C. 584. 

11. Recording of R. O. A. C. 

1. Recording of the fact of the deposition having been read over is not imperative but 
desirable. 1925 P. 723=86 I. C. 991«26 Cr. L. J. 927. 

2. The provisions of S. 360 do not require that an endorsement or certificate should be 
given that state nent of a witness was read over to him. 1927 P. 100. = S9 I.C, 109. 

3. When there was no certificate of R. O. A. C. and statement was notread over to 
the Witness, the conviction for perjury was bad in law. 1924 C. 182. 

4. The certificate of R. O. A. C. is necessary in a case under S. 107, Cr. P. C. 1925 
C. 940 = 89 I. C. 976=26 Cr. L. J. -1456. 

12 . Time for — . 

1. The evidence of each witness, shall be read over to him as it is completed. 22 
Cr. L. J. 669. 

2. Reading deposition of witnesses after the examination of all is over, is illegal and not 
only irregular. 49 M. 71. 

3. If the deposition is read over at the close of cross-examination, it is sufficient com- 
pliance. 19 Cr. L. J. 169=43 I. C. 585. 

4. Reading over to a witness his evidence even after some days of his examination-in* 
chief but immediately after his cross-examination is sufficient compliance with 

S. 360. 1929 C. 390=122 I. C. 209*31 Cr L. J. 373, 1929 P. C. 44, 1926 
C. 563 Dist. 

5. Witnesses were examined one after another until midday adjournment, when their 
depositions were read over to them during the interval and the evidence of remain- 
Ing witnesses were read over after the close of the day. Held, that the trial is 
vitiated. 53 C. 129, 1926 C. 157. 

6. When the statement was read over by Clerk of Court m the absence of the 
trying Judge and Vakil, a conviction for perjury was set aside. 28 M. 308. Contra 
3-1 M. HI. 

13 . Translation of evidence— . 

1. Where the accused does not understand either the language of the Court or of the 
witness, there is no provision for the deposition of a witness being interpreted to 
accused after it has been read over and interpreted to the witness. 1927 P. C. 44 
= 5 R. 53 = 100 I. C. 227. 

2. S, 360 does not require that the deposition recorded in English should be translated 
into Vernacular to a witness, who has deposed in Vernacular, after having first been 
read over to him in English. 1928 C. 27 = 106 I. C. 545 = 29 Cr. L. J. 49. 

14 . When Magistrate taking other evidence. 

1. Where, while evidence of one witness is being read over to him, the evidence of 
another witness is taken in the Court, the procedure is illegal and retrial should be 
ordered. 52 C. 499, 1926 C. 423=87 I. C. 840 = 26 Cr. L J. 1018. 

2. Where the deposition of a'vvitness was being read over, the Committing Magistrate 
was examining another witness. Held, that the commitment should be quashed 
1925 C. 933=88 I. C. 1043 = 26 Cr. L. J. 1257. 

3. Deposition of a witness in criminal proceedings is nonetheless admissible because 
another vitness was being examined. 21 M, L. J. 411 = 12 Cr. L. J. 44. 

REALIZATION OF FINE. S 386. Cr. P. C. Sec Fine— 12. 

RECEIPT. 

1 . Forged— using as genuine. S«e S. 471, 1. P. C. 

2 . Liability of writer of forged — . Sre Forgerj— 18. 

3 . Prosecution for unstamped — . See Stamp Act, S. 62. 
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Receiving stolen Property. 


RECEIVING STOLEN PROPERTY (S. 41 1 , 1 . P. C.) 

1 . Applicability. 

1. When receipt or detention of property not necessarily for disposal, is dishonest, 
S. 411, is the appropriate section-. If on the other hand dishonest receipt or deten- 
tion cannot be proved but for dishonest concealment or disposal S. 414 is more 
appropriate. 49 B. 878, 31 P. R. 1879 Cr. 

2. S. 411 does not apply if the property is e.g., bull let loose as a part 

of religious ceremony. 9 A. 348, 17 C. 852, 18 B. 212. 

2. 'Believe' to be stolen. 

The word ‘believe’ in S. 411 is much stronger than ‘suspect’. The prosecution must 
show that circumstances were such that reasonable man must have felt convinced 
in his mind that the property was stolen. It is not* sufficient to say that accused 
was careless or had reasons to suspect the property to be stolen or that he did not 
make sufficient inquiries. 1935 O. 327=154 I. C. 901 = 36 Cr. L. J. 602. 1929 0. 
213 = 30 Cr. L. J. 969 Rel. on. 

3. Burden of proof. 

1. Where the stolen property is discovered 15 months after the theft the onus of proof 
should not be pul on the accused. 1928 L. 687=108 I. C. 212=29 Cr. L. J. 46^, 
62 P. L. R. 1916. 

2. The onus is on the prosecution to prove that the accused received property dis- 
honestly. 109 I. C. 674=29 Cr. L. J. 594. 

3. Burden of proof of facts from which knowledge of accused as to stolen property can 
be presumed lies on the prosecution. 27 Cr. L. J. 1 144=1927 N. 40. 

4. Because the distance of time between theft and recovery is short o«»5 

shift to accused to prove innocent possession. 1933 A. S93, 1933 P. C. 2I8i 1920 
C. 3*2=21 Cr. L. J, 545. 

5. If accused is unable to account for possession, burden of proof does not shift to 
accused. 1933 A. 893, 1931 C. 617. 

4. Changing hands. 

Where the nature of the articles is such that they may be constantly changing 
recovery of such articles more than 5 months after the theft cannot in law 
to a presumption against the possessor and it is not incumbent upon him to 
how he came by them. 1921 L. 89=62 I. C. 867. 


5. Charge. 

1. The charge that the accused received stolen property 

account as to bow he obtained was held to be defective. I B- H. C. i . • 

2. Dishonesty and knowledge or reasonable belief on the part of the accused 
property he received was stolen property must be set out in the charge. • • ^ ^ 

3. The omission of the word “dishonestly" in a charge under S. 4 1 1, I. P. C., is n 
ground of reversing conviction. 10 B. H. C. R. 373. 

4. The charge should contain the name of the owner of property. I Bora. H. C. 

5. The omission of the word “dishonestly" in the charge is no ground for pref 
appeal against acquittal. 10 B. H. C. R (Cr. C.) 373. 

6. Though the charge under S.4II which does not specify ^^e particular arhclf*.^^^ 

the possession of which each of the accused is being prosecuted is ‘ 

It is only curable irregulanty when accused are not prejudiced. 

7. A joint-tnal of three persons under S. 411 and one of them for A. 

for dishonestly possessing bullocks of some other person* A ^2 

8n=35Cr. L.J. 1224. 1921 A. 403. 1921 A. 246. 1923 A. 417. 19r^ A- 

1933 A. 354 Dist. ig34r.43) 

8. Seratate trials in respect of portions of stolen propcny cannot be held- 

= 13 P. 161. 



Receiving stolen Properly— {contd.) 

6. Essentials and Evidence. 

I. It is essential that the stolen property should have been found in possession of the 
accused and the accused retained it knowingly. 1929 A. 917—119 I. C. 863. 

2 Prosecution must prove facts from which knowledge can be presumed. It is not 
sufScient to show that the accused person was careless or he had reason to suspect 
property or that he did not make sufficient enquiry to ascertain whether it had been 
honestly acquired. 1927 N. -10=97 I. C. 664=27 Cr. L. J. 1144, 6 B. 402, 49 B. 
878, 35 I. C. 488. 

3. For a conviction under S. 411 proof of theft is not necessary. 1926 L. 640. 

4. To retain valuable property which does not belong lo the accused is not in itself 
proof that a man’s possession is dishonest. Mere possession of stolen property is 
no offence. 1923 L. 340 = 76 I. C. 963 = 25 Cr. L. J. 29. 

5. It is necessary that the particular article stolen should be proved to have been stolen 
from a particular individual and if possible traced to its origin. 1926 S. 129 = 91 
I. C. 64 = 27 Cr. L. J. 32, 1924 N. 48=75 I. C. 544. 

6. Bullocks were stolen from one village and handed over to a person m another 
village to pasture them with his own. There can be no inference that the posses* 
Sion was dishonesi. 1930 P. 353 = 122 1. C. 586 = 31 Cr. L. J. 437. 

7. Accused found seated around the stolen property disputing as to its distribution are 
guilty. 1926 P. 316 = 94 I. C. 705 = 27 Cr. L. J. 657. 

8. Mere discovery of stolen articles m a roofless room of accused's bouse is valueless. 

1924 A. 192=81 I. C. 553=25 Cr. L. J. 942. 

9. Where the fact of burglary was not reported for 4 months and goods of common 
pattern were found in the house of the accused which the accused and the com* 
plainact each claimed as bts own, the accused must be acquitted. 1923 L. 36=81 
I. C. 48=25 Cr. L. J. 560. 

10. Where property of ordinary type was found 25 years after the dacoity at the house 
of the accused who was goldsmith and when asked he explained that be himself 
made for his wife. Accused is not guilty. 1925 A. 220 = 26 Cr. L. J. 578, 
29 A. 138, 

II. A’s bullock was missing aud after several months It was found with B. B is not 
guilty as a missing bullock could not be stolen within meaning of S. 410, 1929 A. 
917=129 I. C. 863 = 30 Cr. L. J. 1133 = 56 P. W. R. 1911. 

12. An accused’s statement to the Police that another accused is also in possession of 
stolen propertj is inadmissible 1922 A. 24. 

13. When the accused knew where stolen property was buned and produced it but falsely 
stated that he did it under instructions from Police who themselves had buried it is 
sufficient for conviction. 1930 S. 168=126 I. C. 53 = 31 Cr. L. J. 947, 

14. Certain stolen goads were sent from one station to another. At the station of delivery 
the accused handed over the Railway receipt and paid freight. He is guilty under 
S. 411 although he did not remove the goods from the Railway. 40 C 990. 

15. Mere possession and sale of stolen animal and denial of the fact is not sufficient proof 
under S. 411, 229 P. L. R 1914. 

16. Production of stolen property is not conclusive proof of the ofience under S. 4Il. 92 
P. L. R. 1902, 1 P. W. R. 1906 Cr. 

17. It must be proved in what theft the property was stolen. 1924 M. 350, Cotilra 1926 
L. 640. 

18. Promise to restore stolen goods IS not sufficient for a convictiou under S. 411. 32 
P. L. R. 1905. 

19. A person knowingly aiding m disposal of stolen property is accomplice. 1934 M. 721. 

20. Accused knowing that a stolen mare was with another took the search party. Held, 

‘ he was not guilty under S. 411. 1933 S. 352. 

7. Exclusive possession. See— -5. 

.1. An ornament (fr<t«g«i) was found m a jar of chillies in a bonse occupied by the 
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Receiving stolen ProffCrl^, 

RECCIVING STOLEN PROPERTY (S. 411, 1. P. C.) 

1. Applicability. 

1. When receipt Of detention of property not necessarily for disposal, is dishonest, 
S. 41 1, is the appropriate section. If on the other hand dishonest receipt or deten- 
tion cannot be proved but for dishonest concealment or disposal S. 414 is more 
appropriate. 49 B. 878, 31 P. R. 1879 Cr. 

2. S.41I does not apply if the properly is res-nullius, c.g., bull let loose as apart 
of religious ceremony. 9 A. 348, 17 C. 852, 18 B. 212. 

2. 'Believe’ to be stolen. 


The word ‘believe’ in S. 4U is much stronger than ‘suspect’. The prosecution must 
show that circumstances were such that reasonable^ man must have felt convinced 
in his mind that the property was stolen. It is not sufficient to say that awusea 
was careless or had reasons to suspect the property to be stolen or that he ‘li'l 
make sufficient inquiries. 1935 O, 327=154 I. C. 901 = 36 Cr. L. J. 602. 1929 0. 
213 = 30 Cr. L. J. 969 Rel. on. 

3. Burden of proof. 

1. Where the stolen property is discovered 15 months after the theft the onus of prwf 
should not be pul on the accused. 1928 L. 687=108 I. C. 212=29 Cr. L. J. • 
62P. L. R. 1916. 

2. The onus is on the prosecution to prove that the accused received property dis- 
honestly. 109 I. C. 674=29 Cr. L. J. 594. 

3. Burden of proof of facts from which knowledge of accused as property can 

be presumed lies on the prosecution. 27 Cr. L. J. 1144= 1927 N. 40. 

4. Because the distance of time between theft and recovery is 

shift to accused to prove innocent possession. 1933 A. S93, 1933 r. C. • 

C. 3+2=21 Cr. L, J. 545. 

' 5. If accused is unable to account for possession, burden of proof does not shift 

accused. 1933 A. 893. 1931 C. 617. 


4. Changing hands, 

Where the nature of the articles is such that they may be constantly _j58 

recovery of such articles more than 5 months after the theft ^ann , . explain 

• to a presumption against the possessor and it is not incumbent p 

how he came by them. 1921 L. 89=62 I. C. 867. ^ 

5. Charge. 

1. The charge that the accused received stolen property ^95. 

account as to how he obtained was held to be defective. 1 • ' ' . fyt 

2. Dishonesty and knowledge or reasonable belief on the part H. N* 

property he received was stolen property must be set out m t C is not a 

3. The omission of the word "dishonestly” in a charge under S. 411, I. P- ■■ ” 

ground of reversing conviction. 10 B. H. C. R. 3/3. H C K 9^' 

4. The charge should contain the name of the owner of property. 1 efenioS 

5. The omission of the word “dishonestly’ in the groun 

appeal against acquittaf. 10 B. H. C. R (Cr. C.) 373. ttides for 

6. Though the charge under S. 411 which does not specify defective, 

the possession of which each of the accused is being prosecuted js no 

it is only curable irregularity when accused are not prejudiced. o/fenccs 

7. A joint-trial of three persons under S. 411 and one of 10*^' 

for dishonestly possessing bullocks of some other persons A. 2^2 

811=35 Cr. L. J. 1224. 1921 A. 408. 1921 A. 246, 1923 A. 417. 

1933 A.354 Dist. 104 F- 

8. Separate trials in respect of portions of stolen property cannot be he 

= 33 P. 161. 
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Reuivtng stolen Properly-~{cotttd,) 
6. Essentials and Evidence. 

1 


of tie 


It is essential that the stolen property should have been found 
accused and the accused retained it knowingly. 1929 A. 917—119 I. C. ooJ. 

2. Prosecution must prove facts from which knowledge can be presumed. It 
sufficient to show that the accused person was careless or he had reason to 
property or that he did not make sufficient enquiry to ascertain whether it haa be« 
honestly acquired. 1927 N. -10-97 I. C. 664= 27 Cr. L. J. 1144, 6 B. 402, 49 B. 
878, 35 I. C. 488. 

3. For a conviction under S. 411 proof of theft is not necessary. 1926 L. 640. 


4. To retain valuable property which does not belong to the accused is not in 

proof that a man’s possession is dishonest. Mere possession of stolen property tt 
no offence. 1923 L. 340=76 I. C 963=25 Cr. L. J. 29. 


5. It is necessary that the particular article stolen should be proved to have been 

from a particular individual and if possible traced to its origin. 1926 S, 125=51 
I. C. 64 = 27 Cr. L. J. 32. 192+ N. 48=75 1. C. 544. 


6. Bullocks were stolen from one village and handed over to a person in zzrfsfuz 
village to pasture them with his own. There can be no inference that tfce pcirses- 
sion was dishonest. 1930 P. 353=122 I. C. 586=31 Cr. L. J. 437, 


7. Accused found seated around the stolen property disputing as to its distfib n l a e n are 
guilty, 1926 P. 316 = 94 I. C. 705=27 Cr. L. J. 657. 

8. Mere discovery of stolen articles m a roofless room of accused s house is 
1924 A. 192=81 I. C, 553=25 Cr. L. J. 942. 


9. Where the fact of burglary was not reported for 4 months and goods cf 

pattern were found m the house oftbeaccusedwhichtheaccosedaaJtbeena- 
plainact each claimed as his own. the accused must be acquitted. 1923 L. 

I. C. 48=25 Cr. L. J. 560. 


10. Where property of ordinary type w,is found 21 years after the dacoity at tie OTn> 
of the accused who was goldsmith and when asked he eTplained that be KavY 
made for his wife. Accused is not guilty. 1925 A. 220=26 C-. 

29 A. 138. 

11. A’s bullock was missing and after several months it was found with B. B & 

guilty as a missing bullock could not be stolen within meaning of S 410 t 

917 = 129 I. C. 863 = 30 Cr. L. J. 1133 = 36 P. W. K. J9II. ' .c.. 

12. An accused's statement to the Police that another accused is also in pT'-BKtrtfnr'tf' 
stolen propertj is inadmissible, 192j A. 24. 

13. When the accused knew where stolen properly w:i»i huricil and produced E*b~ *hrj^'. 

stated that he did it under instructions from Poliro wlm themselves bad 
sufficient for conviction. 1939 S. 168=126 I. C. 53 = 31 Cr. L. J. 9+7. " ^ 

14. Certain stolen go ids were sent from one station to aunt her. At the statins 
the accused handed over the Railway receipt find p-ud freight. He 

S. 411 although hedij not remove the goiKlii from the Kmlnay. +0 C 

15. Mere possession and s.n]c of stolen nnitit.il and demnl nf the f.act is n-'* s— 

under S. -ill. 229 P, L. R. 1914. ' 


16. Production of stolen property ts not tonrUimvn pfftf of Din nflence u-v^— c - 

P. L. R. 1902, 1 P. W. R. 1906 Cr, - : 

17. It must lie proved in t%hat theft the pfoprriy wim sIoIpii, |92| M r* 

L. 640. 

18. Promise to restore stolen goo Is i« not ■iiftp'lniil foi a ■ oiivlrtlon u-i’** c 

P. L, R. 1905. : 

19. A person knonrngly aiding in of tpdfo l« tirri>mp;, 5 j_ ’’ini 2 ' 

20. Accused knowing that a «tol<Ti mit" »v»i« *vMli t.inl, iho „ \ ” 

be was not guilty under S. 411. 193} 11/, 

7. Exclusive poiseision. See—i. 

1. An ornament (Iriifignf) r, as found 111 » *d iliini*-* |t| ,( |i.hi«p 
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licecivins stolen Property~-{coutd,) 

S. Sugar is not cnpaMe of irfcntification but the find of large rjuantity of sugar with the 
accused may he corroboration of prosecution story. 9 i’, 6”0”1930 P 513 
Evidence of identity is easily procumble. 25 P. R. 1883 Cr. 

s^ion'^'ig^'p L eveninreri- 

If the case entirely depends on erulcnce of identity, it is generally of difficult and 
unsatisfactory nature. 17 P. R. 1868 Cr. 

Coins found on the thief must be proved to ho the actual coins before they can be 
treated to be stolen property. 1926 S. 17«8g I, C. 259«26 Cr. L. J. 1315, 

Indian women can identify (heir iewcUery even of common pattern, 1926 L. 132= 
56 Cr. L. 5. 1361 = 89 I. C»449. 

The distinctive names of stolen goods must be given in the list of stolen’ articles. 
1921 P. 499. 

It is wholly insufRcient to prove that property stolen was very much like that pro- 
duced. 29 I. C. 72. 


9. 

10 . 


11 . 


22 . 


13. 


14. 


15. 


16. Grain is not capable of identibcatton. 1 Weir 429. 

J7. If goods of common pattern or make are found with the accused, he cannot be con- 
victed. 1923 L. 36s*8l I. C. 48. 22 P. W. R. 1912 Cr. 

18. Identification of ordinary clothes is impossible. 1922 A. 24. 

19, The evidence of a witness that complainant or some body else identified the recover- 
ed stolen property is inadmissible as hearsay. 1924 L. 727. 

11. Joint Hindu family or head of family. Sec — 7. 

1. Where the house is occupied by a joint family none of them can he said to be in ex- 
clusive possession of it 57 I. C. 913, 54 I. C. 245, 1922 A. SSssfi? j. c. 338, 67 I. 
C. 588,4 L. L. J.484. 

2. The guilty presumption arises against the bead of the familj. 29 A. 598, 1930 

L 884. 

12. Joint possession by the accused See — 7. 

1. If all accused are in joint possession of the property, presumption is that all of them 
are thieves or receivers of stolen properly. 1929 S. 9=111 I. C. 732, 

2. But it must be proved that accused had physical or constructive possession of a part 
of property. 1929 S. 9= U I I. C. 732. 

I3v Joint trial — distinct offences. 

1. In case of a person found in possession of different articles of stolen property, the 
question is not whether they belong to different owners but whether accused receiv- 
ed them at different times. 15 A. 317. 

2. Where accused receives several articles with distinct notice of their being proceeds 

of d\stinct thefts, the mere fact that they were received at one time would not con- 
solidate the crime. 15 C. 511, 45 A. 485, 98 I. C. 104. 

3. Stolen goods of two thefts were found on the accused at one and the same 

and there wap no proof of two distinct acts of receiving it. there cannot be two con- 
victions under S. 411. 4 P. IV. R. 1907 Cr., 19 4 R. 23o~3 R. SO. 

4. Joint trial for an offence under S. 411 and S. 20, Arms Act, is illegal. 9 ?• 

1912 Cr. 

5. joint trial of offences under Ss. 411 and 379 is not bad if the transaction Is the same. 

67 I. C. 51tt. 1921 P. 291. 

6. When stolen property is recovered from different men at different times, their 
trial is iiiegal and is not cared byS 537, Cr. P. C, 57 !• C. 505. 

7 Joint trial of offences under Ss. 411 and 379, 1. P. C., is illegal. 5 P. K- 1^*^^ ' 

3 P. R. 1905 Cr., 115 P. L. R. 1906. 

8. Accused found in possission of properties identified as belonging to 

should not be convicted of several offsoces of receiving in respect of eacn P P 
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ReceivitiS stolen Property^icontd.) 

unless the prosecution proves that they were recei%*ed at different times. 1928 L. 
637 = 10 L. 15S=110 I. C.673, 15 A 317, 1923 A. 547, 15 C. 511, 1923 C. 557, 26 
P. R. 1889 (F. B.) and 27 Cr. L. J. 872 Diss. from. 

9. Accused produced properties stolen at different places, he can be convicted separate- 
ly of receiving them. 67 I, C. 120=27 Cr. L. J. 872. 

10. Accused was charged with having stolen six speciBc animals belonging to five differ- 
ent persons at different times, the trial is illegal. 1926 S. 129, 25 M. 61 (P. C.). 

11. If the property was stolen on one occasion, all the accused may be jointly tried Under 

S. 411, I. P. C., although thev mav have received it on different occasions. 1932 
B. 231 = 137 I. C. 146. 6 P. 5S3. 

12. If more than one offeuce of theft has been committed in respect of certain property, 
persons m possession of such stolen property cannot be jointly tried. 1935 O. 327 
= 154 I. C. 901 = 36 Cr. L, J. 602. 

13. But if the holding of joint trial has not caused prejudice to the accused, the trial is 
not vitiated. 905 M. 61 (P. C.). 1935 O. 327=36 Cr. L.].602. 

14. Where several articles stolen at one theft are received by different persons, all or 
anv of the receiver are triable jointly for the offence under S. 411. 1935 0.475 
1923 P. 38 = 6 P. 583 = 28 Cr. L. J. 962 Foil. 1935 O. 327 = 36 Cr. L. J. 602 Ref’ 
1934 A. 811, 

15. If the prosecution case against two accused is mutually exclns've, joint trial is bad 
1934 R, 193=35 Cr. L. J 1312, 14 Cr. L. J. 563, 1923 R. t7=24 Cr. L. J. 750. 

16. Separate trials m respect of portions of stolen property arc illegal. 13 P. 161 = 
1934 P. 483. 

17. .\ joint trial of three persons under S. 411 and one of them for two other offences 
for dishonestly possessing bullocks of some other persons is not illegal. 1934 A 
8\1=35 Ct, L.5.\224, \91\A.m mVA.m, \928 A. 4\7, \929A.^02ana 
1933 A. 354 Dist. 

18. Several articles were stolen on different dates. Bot there was no evidence of separate 
acts of reception. Held, that single trial under S. 41 1 is not bad. 1934 P. 483 = 
13 P. 161. 1925 P. 20 and 1923 A. 547=45 A. 485 Foil. 9 C. W. N. 1027 Diss. 
from. 

19. A person committing criminal breach of trust and other receiving the stolen property 
can be tried together. 1 Cr. L. J. 584. 

14. Jurisdiction. 

1. Where accused committed dacoity in British India but were caught with the stolen 
property in a Native State and nere convicted under S. 411 by the State Court. 
Held, nnother trial for the same offence in British India was barred. 1924 L. 238 
= 73 I. C. 939 = 24 Cr. L. J. 715. 

2. Currency Note stolen in foreign territory was cashed at Lahore. Con%4ction was 
altered to S. 414, I. P. C. 34 P. K. 1902 Cr. 

3. There is nothing to prevent a person from being convicted under S- 411 though he is 
thief and for which Court has no jumdiction to try him. 30 P. R. 1894. 

4. A dacoity was committed m British India and the accused were pursued in Gwaliar 
State by the Police where they were found with the stolen property. The convic- 
tion of the accused under S. 411 bj’ the Courts of British India is illegal. 9 A. 523 
10 B. H. C. R. 356. 

5. To give jurisdiction to a Court at A it must be proved that either the accused com- 
mitted the theft at A or he was there found in possession of stolen property. 18 C. 

. W. N. 1178. 

6. Foreigner found in possession of stolen property in foreign territory is not amenable 
to British Courts. 16 P. R. 16S0 Cr., 20 P, R. 1678 Cr., 7 P. R. 1694 Cr., 29 P. 
R. 1867 Cr. 

7. Dishonest, retention in British India of property stolen outside British India by 
foreign subject is punishable. 30 P. R. 1894 Cr. 



Rccfh'ittr. Prot'crty~^{cf>util.) 

8. r.rUi<!li CoutU hnvr no jufivlirtiftn m of nn nfronre of rccelrine tfnlsam. 

prrty, cnmnnUPil mii^iflr IndiA, tinlp<e& (ilTpndrr^ nre sufijccis 23 P, 

IJ. lf'67 Cr, 

9. If ft thipf oontmiU nn ofTcnm Jn fori-ijfn trfnmrj'. bo cnn lx* tried in Prilish IcdliM 
receirer of •Holm property, nhhooeli l>r rinnot lx* Iried for theft without cxtraditicn. 
10 11. 1P6, 15 C. 511, (yC. 307. 

15. PoirtUnj* out stolen properly. Srtf—S (nlxtrc). 

1. Mere pointing out of the phrr where stolen property i*; roncMird In not snfHder.:. 
1921 1.. 3R5«73 I.C. 331. 

2. When the nccnn-il knew where stolen property wnn hnried .md produced it bat fa]«e- , 

ly stfttr.l tint he dtd it under inntruetionn from Police who themnelres bad buried it, 
in nufTirimt for conriction. 1930 S. KiS’-'n** 1. C. Cr. L. J. 947. 

3. Mere prodncliort of n stolen property bv the acruned from a jungle which was neitfaer 
in hin ponnennion nor control m not nnfficient. 40 P. U. K. 1912. 

4. Pomtimj out St lien property m ijr.tnn nn 1 watef»coufse» in not sufTicient. 1831 A. 
W. N. 94. 


5. 


6 . 

7. 


16 . 

1 . 


5. 


6 . 


7. 

8 . 

9. 

10 . 


Accused successfully points out number of places where stolen property is, presuiup- 
Iton is that he Inn soniething to do with the olence. 15 P. R 1917, 13 Jf. 426. 
Pointmg out stolen property in a field oylnch does not belong to accused is not safii* 
cient tor cannclio i. 17 A 576. 20 P. R. 1905 Cr.. 46 P. L. R. 1912, 32 W. h'- 
1913, I P. U. 1917 Cr. 


Accused merely pointing out and c.iusinj recorery of stolen property from ft place 
acjesuble to many, n not h.nble under S. 41 1. Rut tf there in confession of aocused 
relating ti theft and prorej by other witnesses, the conTtclIon is proper. 1935 0. 
475. 1930 L.9l«3l Cr. U.J.*74«U5 I.C. 181. 1925 M. S 46 « 3 I Cr. L /. 449, 
73 I. C 331 « 1921 L. 335 and 16 C. W. N. Cr. L. J. IV approved. 

Presumption of guilty knowledge from recent Possession. S. 114 (rt). I. E. Act 
Possession of stolen property recently after theft raises the presumption 
possessor is either thief or receirer of stolen property. S, Il 4 (o), I. E* Act, I9at 
A. 455, 1930 O. 353. 


The presumption is one of fact and discretionary, the Court is not bound to raise it. 
1934 A. 455«35 Cr. L. J. 1092. 1931 C. 6l7«33 Cr. L. J. 40. 

Presumption arises only when possession is proved. 35 Cr, L. J. 994 — 1934 R. 

6 B. 731, 1932 S. 180, 1924 A. 192=25 Cr. L. J. 942. 


The property must be proved to be stolen property *^^*/®*^* ^52 

reasonably be presumed to be stolec does not jiisrify the raising of presu P 
C. 223=1925 C. 666. 

Finding of stolen property with the accused three years after theft does not indica 
dishonest intention. 1923 L. 460. 

Although there can be no presumption of guilty knowledge from 
perty 2 years after theft, vet Court can ask the .? r 8n=8I !• 

draw unfavourable inference from refusal to erplain. 19-4 R. Zoo 
C. 443 = 2^ Cr. L. J. 907. • 

Property found 2 months after theft, no presumption under S. 114, Eri ence 
can be applied. 1923 M. 3o5 = 72 I. C, 535*“24 Cr. L. J. 426. 

There is no hard and fast rule as to time, within w’bich the stolen 
found with the accused. In a case of a dacoity finding 
dacoity is not a long time. 1927 O. 277= 103 I. C. 62, 29 A. 238 J • 

Possession of stolen property 19 months after theft raises stolen, 

bolder thereof was either the thief or received the goods knowing t 
1926 L. 528 = 95 I C. 471=27 Cr. L. J. 807. -.r 

If a few stolen articles were found in possession of a >,/,nestv sometime 

which may give rise to the probability of his coming by them . . 1926 

after the theft, the presumption under the law might not anse ng- 
C. 925 = 94 I. C. 361 = 27 Cr. L. J. 617, 



Kgcming stolen Propcrty~(contd.) 

11. Mere absence of explanation or unsatisfactory or fahe explanation are not sufficient 
to bring the offence under S. 411 home to the accused, since the failure of a person 
to account for his possession is an element in the proof but it is no substitute of 
proof. 21 A. L J. 836, 34 P. \V. R. 1914, 25 I. C. 982, 6 A. 224. 

12. A handkerchief found in prisoner’s possession more than a month after the theft 
does not raise a presumption that he received it knowing it to be stolen even if he 
refuses to account for it. 6 A. 224. 

13. A prostitute was robbed of her ornaments by A and B. Three days after the theft 
B’s father-in-law was found selling them in a neighbouring village where he had no 
business to go. Held, he was not guilty. 10 C. W. N. 219 

14. Accused was found in possession of pieces of silk, sari, watch and chain ten months 
after the theft and gave a feeble explanation with regard to some of them. He was 
convicted on the whole case. 9 Bom L- R. 27. 

15. Accused was found m possession of camel, seven months after the thelt, no presump- 
tion of guilt can be raised against the accused 62 P. L. R. 1916=32 I. C. 660 = 

P. W. R. 1915 Cr., 8 I. C. 145. 

16 Accused was found in possession of stolen currency notes 18 months after the theft 
and there was no other suspicious circumstance present. The fact that he has given 
fahe explanation is not sufficient to convict him. 13 Cr. L. J. 475. 

17. If the accused is found with stolen property nine months after its loss, the presump- 
tion under S. 1 14, Evidence Act, is insufficient. 130 I. C 800= 1931 P. 85 = 32 
Cr. L.J. 614. 

18. In case of stolen property found m possession of accused after six months, there can 
be no presumption of theft under S. 114 (<i). Evidence Act. It is at the most a 
Suspicion. 1935 C. 680. 

19. It is, true that if stolen property is recovered Irom the accused long after the theft, 
the onus of proving his innocence should not be thrown on the accused, still if the 
recovery is made 15 da^s after the theft he is not entitled to have the presurnption 
of innocence. 1935 0.'475. 19:» L. 687-103 I. C. 912 = 29 Cr. L. J. 464 Dist. 

20. In Case of property recovered 15 months after theft no guilty presumption under S. 
411 arises. 1928 L. 687 = 29 Cr. L J. 464. 

21. The possession should be exclusive as well as recent 1934 R. 80=35 Cr. L. J. 994, 

6 B. 731 Rel. on 

22. Presumption under S. 114 (<r) arises when a stolen revolver was found 7 months 
after. 1933 A. 461. 

23. No fixed time can be laid down to determine whether possession is recent or not. 

94 I. C. 361= 27 Cr. L. J. 617, 19 Ct. L. J 189 = 43 I. C. 605 

24. Presnmption of guilt vanes acc>r.lmg as the stolen property is or is not calculated to 
pass readily from hand to hand 1928 N. 213 = 109 I. C- 801, 1921 L. 8y = 2Z Cr. 
L. j. 595, 19 Cr. L J. 189, 1924 R. 173. 

25. A person found m possession of stolen property a couple of hours after the burglary 

can be convicted under S. 45''. 1933 O. 117 = 34 Cr. L J. 649. 

26. A period of 12 years in case of jewellery, 49 A. 230= 1927 A. 33 , of 2i years in case 

of gold or Silver ornaments of ordinary type. 1925 A. 220 = 2? Cr. L. J. 5/8, 1926 
L 528, 29 A. 138 , one year in case of articles of brass 23 \V. R. (Cr.) 16 ; 9 

months in case of animals 1931 P 85=32 Cr, L. J. 614, 32 I. C. 660= 17 Cr. L J- 

68 ; of 3 months m case of keys 46 1. C. 158 ; of 40 days m case of Dofiatia 1922 
A 24 has been too long to justify a presumption of guilty knowledge. 

27. Accused produced a receipt showing that he was purchaser of the bullocks which 
were in his possession for several months. Held, that presumption under S. 114 
was sufficiently rebutted. 1936 O. 380. 

17. Presumption of guilty knowledge. 

1. The fact that the accused who sold the articles were of 18 and 20 yeais of age and 
that they could hardly be supposed to be owners of the articles may be evidence of 
suspicion, but it cannot be said that accused must have believed that the articles 
were stolen property. 134 I. C. 401 = 32 Cr. L. J. 1184. 
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2. li the tieoused gives explanation for his possession of stolen goods which though p,o- 
ktble but notcoovincmg, the onus to prove the gnilt is on the prosecution. Pre- 
sumption under 5,114 IB then of no avail that accused should prove affirra.itmfr 
that he came by the goods innocently. 1931 C. 6l7--*35 C. \V. N. 291, 52 C. 223 ^ 
It’ is not sufficient to fix guilt on the accused from the fact that he was careless or 
that be had reason to suspect the goods to be stolen or th.at he did not make saS- 
ment inquiry to ascertain whether if had been honestly acquired. 1932 L. 434=13 
Pe L, 572} 6 402, 


3. 


4. The mere fact that jewellery handed over by .a European soldier was such that it 

was ordinarily worn by Indian females, is not sufficient to support the finding that 
accused bad reason to believe it to be stolen. J932 L. 434=33 P. L R. 572. 

5. Flerson fopd in possession of stolen property soon after theft and not able to account 
for it, jt is to be presumed that he U in possession knowing or having reason to be- 
lieve it to be stolen property. 1935 0. 475, 1934 A. 455, 1930 0. 353. 

6. In a case under S. 411, the fact that the accused was in possession of many other 
stolen articles is admissible to show that he knew the articles to be stolen, but it is 
not admissible to prove ./actum of possession of the articles. 11 Bom. H. C. 90. 

1 8. Procedure. 


1. If the property is stolen at different dates, the presumption is that they were received 
by Receiver on different dates. Burden lies on accused receiver to prove that be 
received them at one time, otherwise acquittal for some articles i$ no fcar to trial for 
receiving another item- 1927 S. 53*98 I. C. lOf, 27 Cr L. J. 872, 15 C 511, 1925 
A. 547 and 1925 P. 20 Not foil. 


2. In the case of five thefts, when there is no proof that the proceeds of each theft were 
received on different occasions, accused cannot be covjcted in five ssparate chalaos. 
1932 L. 615 {1). 

3. A person charged with house breaking can be convicted of receiving stolen property 
' in appeal. 1932 N. 173. 

4. Conviction under S. 302 cannot be altered into one under S. 411. 1933 0. 315. 

5. A person found in possession of stolen revolver can be tried under S. 411 as well as 
under Arms Act. 1933 A. 461 =® 145 I. C. 609. 

19. Recovery list of stolen property. Stolen Property — f. Statement to Police— 12. 

20. Res tniHius. 

S, 411 does not apply to property which is res ftnlliits. 9 A. 348, 17 C. 852, IB B. 212. 

2 1 . Sentence. 

A boy of Hi years cannot be let off after mere admonition. Six months rigorous 
imprisonment is not proper on first offence. A security o! good behaviour for one 
year was thought sufficient. 1923 P. 297 =*82 f. C 480=25 Cr. L. J. 1312. 

2. Mere fine W'hich is less than the value of the property is too light 

It Teas enhanced to one year rigorous imprisonment. 1935 Pesh. 100—157 1 . C. l • 


22. Stolen property— What is. See Stolen Property. 

1, Property into or for which stolen property has been converted or exchanged is not 
stolen property. 39 P. R. 1881 Cr. 

2, Money obtained by cashing forged cheques is not stolen property. 24 W. R. 33 i 

3, An ingot obtained by melting down stolen jewellery cannot be regarded as 
property. 39 P. R. 1881 Cr. 

4, The creditor of a person applied for insolvency. The debtor transferred 
properly to accused to prevent its falling into the hands of the Receiver, v-r 
property acquired by fraudulent transfer is not stolen property. 16 Cr. L. J. o 

5 If there is DO evidence that property was actually stolen conTicrion underS. 4lH5 
illegal. 2 N. W. P. H. C. K. 187. 

6. If stolen property is deposited in a Baolr, it cannot be .nttached, it becomes a” 
property. 58 B. 152=1934 B. 74. 
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leceif't. 

lECElPT. 

Refusal to cive receipt for money paid is no offence. 1 B. H. C. R. 92. 
tECElVING STOLEN PROPETY OF A DACOITY. S. 412, I. P. C. 

1. The es'cnce of the onence under S. 412 is the special knoxvledge or belief connect- 
ing the property rrith a dacolty or with dacoits. 26 M. 467 (468), 7 W. R. (Cr.) 73, 
9 \V R. (Cr.) 16. 

2. The ofTcnce of the receipt or retention must be completed in British India. It is no 
offence under the Code to receive or retain in a Native State the proceeds of a 
dacoity committed m British India. 9 A. 523. 

3. The bare discovery of stolen property and arms in a joint family house is not suffi- 
cient to convict each member. 22 A. 445. 

4. The fact of stolen property being found concealed in the house of the accused, would 
ordinarily be sufficient to raise the presumption that he knew the property to be 
stolen, but not to prove that he knew that it had been acquired by dacoity’. Rat. 
Un. Cr. C. 1S4 and 756, 6 B. 731. 

5. Accused need not strictly prove his claim to possession of stolen property. Jury 
may accept bis explanations. 53 C. 157 =>1925 C. 1 241=* 26 Cr. L. J. 1582. 

6. In identification of stolen articles of small value the opinion of assessors is entitled 

to great weight. 1925 O. 452*=89 1. 155*26 Cr L. J. 1291. 

7. Where a person received at one and the same time several stolen articles belonging 
to different owners, the receipt constitutes one single offence. 45 A. 485*1923 A. 
547*2+ Cr, L, J. 632*73 I C. 520. 

8. Receiver of articles of petty value should not be given the same ponisbmeot as the 
actual dacoits. 1927 O. 277*28 Cr. L. J. 638. 

lECORD. 

[, Calling for— of inferior Court. S. 435, Cr. P. C. 

1. Record can be called for by High Court, Court of Sessions or District Magistrate 
at any time even after the prisoner has served out his sentence. 7 A. 135. 

2. High Court can call for record, even after the death of the prisoner pending an 
appeal before the Lower Appellate Court bad passed any order. 2 B. 564 Contra 6 
P. R. 1893 Cr. 

3. This section does not give the High Court a roving commission for stamping with 
approval or tracing a possible error in the proceedings of a Lower Court. 1899 
A. W. N. 135. 

4. High Court can call for record of preliminary or final nature. 1892 A. W. N. 102, 
14 A. L. J. 851. 

5. High Court can call for a record of any proceedings and interfere, even when a 
certain order though legal is improper. 1930 N. 61 = 31 Cr. L. J. 284. 

6. Refusing to grant a copy under S. 165 (5), to a person whose house had been 
searched can be revised by the High Court. 1923 A. 402=110 I. C. 215 = 29 
Cr. L. J. 663. 

7. If it IS brought to the notice of the High Court that a person has been or is about 
to be subjected to the harassment of an illegal prosecution, it will interfere. 1924 
C 1018 = 82 I. C. 266, 

8. High Court on information contained in a Newspaper, a placard on a wall or any 
anonymous Post Card can take action, if it considers that there are sufficient 
grounds to justify sending for record under S. 435, 45 A. 128. 

9. District Magistrate is inferior to the Sessions Court, the latter can call for the record 
of a case decided by the former and make a reference to the High Court. 1925 A. 
591=89 I. C. 146, 9 A 362, 46 A. 851, 41 B. 47, 8 C. 875, 1924 L. 240, 1933 P. 
305, 28 A. 91, 1931 R 251, 49 A. 443. 

10. When a District Magistrate calls for the record of a Magistrate under S. 435 vith 
a view to transferring it to another Magistrate, the jurisdiction of the former 
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2 . 


3. 


If t!|8 n«u«d gives explanation lot hie poascation of stolen goals which thongb nn 
bnblo but not convmciUB* the onus to prove tlje guilt is on the prosecotinn, Pn 
sumption under S. 114 Is then of no nrail that accused should prove affirmatiTcl 
th.at he came by the goods innocently, 1931 C. 617«35 C. VV N 291 52 C 223 


It IS not sulTictent to fix gutlt on the accuse ! from the fact that he w.is careless c 
that he h.id reason to suspect the gootls to be stolen or that he did not make soS 
dent inquiry to nscertain arhether it had been honestly acquired, 1932 L. 434=3 
P, L, U, 572, 6 P, 40Z 


4. The mere fact that iervcllery handed over hy a European soldier was such that' 
was ordinarily worn by Indian females, is not sufficient to support the finding tb 
accused had reason to believe ll to be stolen. 1932 L. 434 = 33 P. L R. 572. 

5. Person found in possession of stolen property soon after theft and not able to accoun 
for it, it is to he presumed that he Is in possession knowing or having reason to.lx 
lieve it to be stolen property. 1935 O. 475, 1934 A. 455, 1930 O. 353. 

6. In a case under S. 411, the f.acl that the accused was in possession o! manyotbe; 
stolen articles is admissible to shoa* Ih.at he knew the articles to be stolen, bnt H i 
not admissible to prove jactum of possession of the articles. 11 Bom. H. C. 90. 

18. Procedure. 


1. If the property is stolen at different dates, the presumption is that they were receivet 
by Receiver on difTercnt dates. Burden lies on accused receiver to prove that hi 
received them at one lime, otherwise acquittal for some articles Is no ter to trial foi 
receiving another item. 1917 S. 53«9S I. C. 104, 27 Cr. L. J. 872, 15 C 511, 1923 
A. 547 and 1925 P. 20 Not (oil. 

2. lt\ the case of five thefts, when there is no proof that the proceeds of each theft were 
received on different occasions, accused cannot be covicted in five separate chalans. 
1932 L. 615(1). 

3. A person charged with house breaking can be convicted of recelvlag stolen property 
' in appeal, 1932 N. 173. 

4. Coflvictioo under S. 302 cannot be altered into one under S. 411. 1933 0. 315. 

5. A person found in possession of stolen revolver can be tried under S. 411 as well as 
under Arms Act. 1933 A. 461 “145 I. C. 609. 

19. Recovery list of stolen property. Set Stolen Property— -4. Statement to Police— U. 

20. Res nulHus. 

S. 411 does not apply to property which is res millius^ 9 A. 34S, 17 C, 852, l8 B. 212, 

21. Sentence. 

1. A boy of Hi years cannot be let off after mere admonition. Sis months 
imprisonment is not proper on first offence. A security of good behaviour or 
year -was thought sufficient. 1923 P. 297 = 82 I. C 480=25 Cr. L. J. 1312. 

2. Mere fine which is less than the value of the property la too light 

It was enhanced to one year rigorous imprisonment. 1935 pesh. 100= 157 i. * 

22. Stolen property— What is. Ss« Stolen Property. 

1. Property into or for which stolen property has been converted or exchanged is not 
stolen property. 39 P. R. 1881 Cr. 

2. Money obtained by cashing forged cheques is not stolen property. 24 W. R- 33 

3. An ingot obtained by melting down stolen jewellery cannot be regarded as stc ca 
property. 39 P. R. I88t Cr. 

4. The creditor of a person applied for insolvency. The debtor trsmsferred 
property to accused to prevent its falling into the hands of the Receiver, i 
property acquired by fraudulent transfer is not stolen property. 16 Cr. i.* J- 

5. If there is no evidence that property was actually stolen conviction under S. 

illegaL 2 N. W. P. H. C. R, 187. 

6. If stolen property is deposited in a Bank, it cannot be attached, it becomes 

• property. 58 B. 152=1934 B. 74. 
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Receipt. 

RECEIPT. 

Refusal to give receipt for money paid is no offence. 1 B. H. C. R. 92. 

RECEIVING STOLEN PROPETY OF A DACOITY. S. 412. I. P. C. 

1. The essence of the offence under S. 412 is the special knowledge or belief connect* 
ing the property with a dacoity or with dacoits. 26 M. 467 (468), 7 W. R. (Cr.) 73, 
9 \V. R. (Cr.) 16. 

2. The offence of the receipt or retention must be completed in British India. It is no 
offence under the Code to receive or retain in a Native State the proceeds of a 
dacoity committed in British India. 9 A. 523. 

3. The bare discovery of stolen property and arms in a joint family house is not suffi- 
cient to convict each member. 22 A. 445. 

4. The fact of stolen property being found concealed in the house of the accused, would 
ordinarily be sufficient to raise the presumption that he knew the property to be 
stolen, but not to prove that he knew that it had been acquired by dacoity. Rat 
Un. Cr. C. 184 and 756, 6 B. 731. 

5. Accused need not strictly prove his claim to possession of stolen property. Jury 
may accept his explanations. 53 C. 157=1925 C. 1241 = 26 Cr. L. j. 1582. 

6. In identificatian of stolen articles of small value the opinion of assessors is entitled 
to great weight. 1925 O. 452 = 89 I. C_ 155=26 Cr L, J. 1291. 

7. Where a person received at one and the same time several stolen articles belonging 
to different owners, the receipt constitutes one single offence. 45 A. 485 = 1923 A. 
547=24 Cr. L, J. 632=73 I C. 520. 

8. Receiver of articles of petty value should not be given the same punishment as the 
actual dacoits. 1927 O. 277=28 Cr. L. J. 638. 

RECORD. 

1. Calling for— -of inferior Court. S. 435, Cr. P. C. 

1. Record can be called for by High Court, Court of Sessions or District Magistrate 
at any time even after the prisoner has served om his sentence. 7 A. 135. 

2. High Court can call for record, even after the death of the prisoner pending an 
appeal before the Lower Appellate Court bad passed any order. 2 B. 564 Contra 6 
P. R, 1893 Cr. 

3. This section does not give the High Court a roving commission for stamping with 
approval or tracing a possible error in the proceedings of a Loi%er Court. 1899 
A. W. N. 135. 


4. 

5. 

6 . 


10 . 


High Court can call for record of preliminary or final nature. 1892 A. W. N. 102. 
14A. L. J. 851. 

High Court c.m call for a record of any proceedings and interfere, even when a 
certain order though legal is improper 1930 N. 61 = 31 Cr. L. J. 234. 

Refusing to grant a copy under S 165 (5), to a person whose house had been 
searched c.-vn be revised b) the High Court. 1923 A. 402=110 I, C. '’15 = 29 
Cr. L. J.663. 

If It IS brought to the notice of the High Court that a person has been or is about 
to be subjected to the harassment of an iUeg.al prosecution, it will interfere 1924 

C 1018=82 I. C. 266. 


High Court on information conhamed in a Newspaper, a placard on a wall or anv 
anonymous Post Card can take action, if it considers that there are sufficient 
grounds to justify sending for record under S. 435. 45 A. 12?. 


District M.apistrate is inferior to the Sessions Court, the Utter can call for the recorH 
of a case decided by the former and make a reference to the High Cocrt loic a 
591 = 89 I. C. 146, 9 A 362, 46 A. 651, 41 B. 47. S C. 675. 1924 L. 24n lo^ » 
305, 28 A. 91, 1931 R 251, 49 A. 443. ^ • 


When a District Magistrate calls for the record cf a Magls‘rate under S. 435 t-’th 
a view to transferring it to another Magistrate, the jsnsdicticn cf the former 
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Record — [contd.) 


Magistrate is suspended and he cannot record 
49 B. 533. 


a composition and acquit the accused. 


11. When the District Magistrate declined to go into the merits when moved under 
S. 435 and said that more convenient mode w’as to apply to Sessions Judge, the 
latter could entertain an application for revision. 54 M. 842. 

12. Court can suo tnofo or on any information call for record, whatever the source of 
information may be whether third party or official. 12 L 471, 1930 N. 61, 24 A. I5I, 

23 P. R. 1916, 2A. 522, 3 A. 563, 1887 A. W. N. 144, 56 A. 158. 1931 L. 145, 

24 A. 443, 49 A 238, 10 Cr. L. J. 237. 

13. Court will interfere on the application of third party if there is a miscarriage of 
justice. 45 A. 128, 55 B. 353«19JI B, 140. 

14. Court refused to interfere on the application of Bar \ssociation when a third party 
was convicted and who did not take part in the proceedings. 45 A. 128, but inter* 
fered when a member of the Bar was convicted. 1930 0. 497—32 Cr, L. J. 104. 

15. A Magistrate cannot seek advice from District Magistrate on a question of juris- 
diction. 37 B. 144. 

16. The Court whose proceedings are revised must be an inferior Criminal Court. Thus 
District Magistrate is Inferior to the Court of Session though not subordinate to it. 
1925 A. 591, 15 P. R, 1904 Cr., 17 Cr. L. J. 223, 41 A. 587 and even in the exer- 
cise of his appellate jurisdiction. 3 L. 23. 

17. S. 30 Magistrate is inferior to District Magistrate. 19 Cr. I-. J. 80l, 

18. Any criminal proceedings including one under S. 488 are advisable. 43 B. 607. 

19. Where an application is withdrawn and is rejected for want of p'rosecution, second 
application is competent. 4 O. C. 119, 54 M. 842. 

20. Where remedy by way of appeal is available, revision will not lie. 

A. W. N. 293. 


2. Destruction of — . 

Where evidence was first taken and then destroyed the conricllon was set itside. 
48 C. 280. 


3. Discrepcncy in English and Vernacular record. See Vernacular. 

4. Forgery of—. See Forgecj— 20. 

5. Inspection of—. 

J. The only valid reason for refusing an inspection of record, is that it 
public interest. Public has right to inspect and lake copies of judgment 
Courts. 1931 A. 364 = 132 I. C. 327. 

2. After a Court has given adjournment to enable the accused to apply 
Court does not become /tinclus officio and disallowing inspection ot rec r 
1931 L. 59 = 129 I. C. 193. 

3. Taking official papers from the custody of an officer to show it to party s Vaki 
theft by servant. 1926 B I22=9M. C. 881 =27 Cr. L. J. 689. 


Language of—. S 357, Cr. P. C. 

1. The plea of the accused need not be recorded in the very langiMge 
made. Where it is foreign binguage, the record must be m the language 
It IS interpreted to the Court. 5 C. 826, 

2. Where the accused w.'is examined by the Magistrate in Marhati and gave his answc 
in Marhati, the statement shonld be recorded in Marhati. 21 B. 49 . 


If it is not practicable to record the statement in the language WnThsh! 

the law directs that it shall be recorded in the language of Court o 
21 C.64i . 

Where a confession made in Hindustani was recorded by a evi* 

in Bengali, the language of Court, the High Court held that in th* ® record the 
dence It 'hould be presumed that Magistrate found it irnpracltcaoie 

statement lO Urdu 18 C. 549, 45 A. 166. 7 P. R. 1899 Cr. 
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5. Where the Mislsirite recorded the CTiJenoe in Engll'ih under S. 336 the irregular- 
ity is curable if accused is not prejudiced. 53 A. 172. 

7. Loss of — . See Previous acquittal or conviction. 

8. Making incorrect document. S. 167, 1. P. C. See Public Servant. 

9. Making incorrect— . S. 218, I. P. C. Public Servant. 

10. Mode of making— of evidence. See 12— 15, 

1 1. Of demeanour of witnesses. See Demeanour of witnesses. S. 363, Cr. P. C. 

1 1 -A. Of evidence in a&sence of accused. S. 353, Cr. P. C. Sec Evidence — 42. 

1. It is imperative that evidence should he taken in the presence of accused or in 
^ certain circumstances in the presence of his Pleader, 4 Cr. L. J. 89. 

2. Tt is not sufficient to read out to a witness his previous deposition in a former case 
and asking him if the statement made therein is true. 50 C. 223, 5 L. 396, 1933 
L. 231, 1926 L. 378, 22 M. 455, 1928 R. 284. 

3. A contravention of the ptovisions of this secl'on is an irregularity not curable under 
S. 537. 6 P. 691. 6 B. 124, 20 C. 857. 58 M. 285, 1927 O. 353, 1925 N. 457, 1935 

0.488*= 36 Cr. L. J. 1198. 

4. In cross cases, Court cannot consider at all the evidence given in one case in reach- 
ing conclusion in the other. 50 A. 457“ 1928 A. 593, 1924 C. 813, 26 P. R. 1900, 
1928 L. 380, 4 L.376, 56 M. 159*1933 M. 367. 

12. Of evidence in other than summons and summary cases S, 356, Cr. P. C. 

1. Where a Magistrate in a proceeding under S. 145, Cr. P, C , neither recorded the 

evidence fully in his own hand, uor caused it to be recorded fully, but simply made 
a memorandum under S, 356 {3', Cr. P. C.. the whole proceedings must be set aside. 
42 C. 381, 1925 0. 286*83 I. C.630. 53 A. 172. 

2. Where the Magistrate made no vernacular record of evidence, the procedure was 
held to be illegal 1890 A. W. N I6t, 17 A. L. J. 1146. 

3. Where the evidence was recorded by Magistrate’s Reader and the Magistrate did 
not make a memorandum of the statement of each witness but took a great care 
in sifting evidence and arriving at a correct conclusion, the irregularity is cured by 

S. 537, Cr. P. C. 1928 O. 112=106 I. C. 582 = 29 Cr. L. J. 70. 

4. Where the evidence was recorded and subsequently destroyed, the conviction was 
set aside. 48 C. 280. 

5. Omission to record evidence as prescribed b/ S. 356, is an illegality vitiating 
trial. 19 Cr. L J. 235, 1891 A. W. N. 145 Contra 129 I C. 2o5. 53 A. 172. 

6. Where there is a discrepancy m material part of the evidence of the principal pro- 
secution witness between the vernacular record and the I'lnghsh record of evidence, 
the accused is entitled to benefit of doubt 24 Cr L. J. 624. 

7. In cases mentioned in S. 356, the evidence cannot be recorded in the form of a mere 
memorandum. If u is so recorded, the conviction will be set aside. 2 Weir 432. 

8. Where the Magistrate recorded the evidence in English the irregularity is cnrable 
if accused is not prejudiced. 53 .A. 172, 129 I. C, 265. 

13. Of evidence in Presidency Magistrate’s Court. S. 362, Cr. P. C. 

1. A Presidency Magistrate must comply with the provisions of S. 362 (1) and (2) 
where he deals with the case under S. 457 read with S 511, I. P. C., and pass a 
sentence of one year s rigorous imprisonment, though the sentence is to be served 
in the Dharwar Juvenile Jail. 1925 B. 147, 1931 B. 142. See 56 B. 200. 

2. The Magistrate must take notes of all the material facts, whether they appear in the 
course of an examination in chief or cross-examination. 46 C. 411. 

3. The Magistrate must record evidence in the form of direct narration and not in- 
direct narration. The irregularity IS curable. 18 Cr. L. J. 336. 

4. There is no obligation on the part of Presidency Magistrate to record evidence in 
cases in which appeal does not He. 56 B. 200, 31 C. 9S3, 33 C. 1036. 
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5. In proceedings under S Cr. P. C., before Presidency ^^agtRtrate, it is not 

necessary to record the evidence. 1932 B. 179=137 I. C. 27. 

14. Of evidence in summary trial—. Sec Summary trial. 

Record in summary trial though brief should show the necessary ingredients of the 
offence charged. 12 Cr. L. J. 280=10 I. C. 921. 

15- Of evidence in Summons Cases. S. 355, Cr. P. C. 

1. In summons cases the deposition may be recorded in the form of memorandum and 
need not be read over to the witness. 2 Weir 433. 


2. In maintenance proceedings under S. 488, Cr. P. C , the evidence ought not to be 
recorded as in summary trial but in the manner provided by S. 355, Cr. P* C. 
20 C. 351. 


3. There is no provision as to the language in which the memorandum is to be recorded. 
If a second class Magistrate records a memorandum in English, it is a mere irregu- 
larity not vitiating trial. 9 M. 269. 

4. S. 355 does not apply to offences mentioned in S. 261 {b), Cr. P. C. 1927 B. 426= 
102 I. C. 345 = 28 Cr. L. J. 537. 

5. In a case of theft under S. 379, f. P. C., in which the value of property stolen does 
not exceed Rs. 50 the procedure at the trial is regulated by S. 355 and not S. 
356. Cr. P. C. 1923 A. 432=21 A. L. J. 276. 

16. Of examination of accused. See Examination of accused— 21. 

17. Of examination of complainant. See Examination of complainant. 

18. Of examination of witnesses. Sec Examfoation of witnesses — 7. 

19. Signing of— , 

Where the substance of the evidence taken by the Magistrate was careful and wm^plet® 
but was not signed the error vitiated the trial. 1922 P. 5=65 I. C. 546-*3 P, L. • 
322=23 Cr. L. J 114. 

20. Theft of- See Theft— 23. 

Abstraction of a document from a judicial record is mischief and theft. 112 P*R' 
1866 Cr. 


21. Using —in another case. Deposition — ^5, Evidence— 40. 

22. Vernacular — . 

1. Generally speaking the evidence recorded in the vernacular in which the 

deposed is entitled to a greater weight and is more reliable than the r^or ® . 
English language. But where the Magistrate is fully conversant with ^ . 

in which the witness gave evidence, the English record is also reliable. 

2. Where there is a discrepancy m material p.art of the evidence of the 
cution witness between the vernacular and English record, the accused i 
benefit of doubt. 24 Cr. L. J. 624. 

3. Accused made a confession m Mani Puri language and was interpreted to 
Bengali. He recorded it in English, but a record in Mani 

made. The two records differed. Held, that Mani Puri record w.ns the proper rc^ 
and the only evidence in the case. 21 C. 642, 


RECORDING REASONS. See Irregalarities. 

RECOVERY LIST. 

As evidence. tefresb- 

1. Recover}’ list of stolen property js not evidence in it'elf but can be used or 

ing memor>' of the person siTiting it. 1924 L. 727 — 82 I. C. 707. j-fcover- 

2. Recovery list signed by witnesses is of no value when the property was not r 
ed in their presence, 1923 L. 466. 
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3. DilTcrcnt items recovered slifiuH he 'spintely ani ccnsecutlrely numbered. 1935 
C. 1S4. 

4. A recover} li«t prepared hy Police under S. 103, Cr. P. C., is an ofTicial document 
.adtuis«:d>le under S. 35, Pv. Act. But if it contains any inadmissible confession, 
such matter niu't l>c cvrluded. 1933 S 220**34 Cr L. J. 843. 

2 . Signature of accused on—. Sec Confession to Police Ofiicer — 22. 

RECTUM — THRUSTING STICK IN. See Culpable homicide — 16. 

1. The thrustinp of a 'tick or other simiUr object into the anus is a mode of torture 
or murder oceasionallv resorted to in India ; and threat to do this is a very common 
form of .abuse. Lyon's Med. Jtir., 1935 P. 215. Injuries produced by thrusting 
stick into the rectum may cause death. Out of fifteen cases eleven proved fatal 
•in Bengal. In majority of such cases victim is a male who is punished in this 

wa> for adulter}- or theft. Injuries to the rectum and anus are sometimes the result 
of an .act of sodomy. Lyon's Mcd.Jur., Ed. 1935, P. 215. 

2. Accused on pr.avc and sudden provocation put a rod in the rectum of accused and 
caused cleatli. lie v,.as guilty under S. 304 (2). 1932 L. 199 = 33 Cr. L. J. 365. 

REFERENCE ?s. 438, 432, Cr. P. C. 

1 . Admission of facts by parties in — . 

If admission of f.acts are made bv the parties, the High Court for the purpose of referen* 
ce should accept them 1925 C. I02C=91 I. C. 805=27 Cr. L. J. 133. 

2 . Against acquittal. 

1. A reference under S. 438 recommending revision of orders of acquittal stands on 
higher footii g than applic,ation of private prosecutor for such revision. In case of 
reference under S. 43S tlie revisional powers of the High Court should be sparingly 
used *6 C, 924. 44 C. 703. 

2. In case of .acquittal, the District Magistrate should move the Government to file 

an appeal under S. 417 and not to make a icference under S. 438. 1902 A. 
W. N. 89. , 

3. The High Court will not ordinarily entertain a reference from the District Magistrate 

in case of acquittal. 5 L. 16. 44 C. 703, 24 A. 346, 25 A. 128, 13 P. W. R. 1907 
Cr., 15 M 36. 23 M. 1028. 

4. It is the pr.actice of Allahabad High Court not to interfere on a reference by a 
Sessions Judge, where the Government could have appealed under S. 417, Cr. P. C. 

1924 A. 624 = 83 I. C. 687=26 Cr. L. J. 127. 

5. A reference against acquittal bs Sessions Judge is acceptable, for appeal against 
acquittal is restricted to eaceplional cases. But reference by District Magistrate 
may not be acceptable, as he can move the Local Government to file an appeal. 7 
P. 579 = 116 I. C. 768=1929 P. 139. 

6. High Court will not interfere in revision against order of acquittal, in a case under 

S. 225-B, I. P. C , irregularly instituted on a report sent in by MunsifT, which was 
treated as complaint. 47 A. 409, 1925 A. 318 = 26 Cr. L. J. 865. 

7. If the accused is acquitted under S. 447, I P. C., on the ground that the property 
was not in the possession of any body. High Court will not interfere in revision. 

1925 L. 336=86 1. C. 65. 

8. In the case of acquittal, where the Local Government does not appeal or where 
the District Magistrate does not more the Local Government to appeal, the High 
Court will not. as a general rule entertain a reference direct under S. 438. 1931 L. 
533 = 134 I. C. 208 = 32 Cr. L. J. 1123, 24 A. 364, 25 A. 128, 38 M. 1028. 

9. Ordinarily District Magistrate should not make reference against acquittal. Where 
the trial Ciurt's judgment was full of surmises and special pleadings, reference was 
accepted 1934 A. 714 = 35 Cr. L. J. 1289=151 I. C. 350. 1921 A. 266=22 Cr. L. 
J. 337 Ref. 

3. Against orders under Ss. 145 or 107, Cr. P. C. 

1. The practice as regards reference under S. 145, Cr. P. C., is the same as in the 
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onlinary caw nnil tlicrc oucht In l.c no reference merely unon (he differweef 
opmion ne to ll.e vn t.e of evidence, l-ven if 11, ere is error of refer-nf staid 

not be nnrle nnlc^'i it k of a ch.-iracler tbit inf»>rfrf.«nr. sfiouw 

necewnry. 53 C. 1031 ^ 1,31 

Where a Ma^islrate ha^discharircd an acciKcd person under S, ]07, Cr P C tb* 
Sessions Judge Inn no j«ri«5diclion under S. 436 to ‘set aside the order of discharge 
53'^/\ "l48 enquiry. ffc*c.in only report under S. 438 to High Coaft. 


4 . 

5 . 


Against verdict of Jury. .9c<s Jury. 

By District Magistrate against order of Sessions Judge. S. 438, Cr. P. C. 


1. District Abgistr.Ue has no pon-er to question the order of Sessions Court, which is a 
Superior Court and refer the matter to the High Court. 46 A. S5] (S55) 2S A. 91, 
41 n.47, 5 L. U. 23 C. 219-250. 18 C. 136,36.1. 378, 10 A. 145, 21 Cr. L.J.573, 
1933 L. 433 (2)=34 Cr. L. J. 371, 1924 L. 437. 


2. If the District Magistrate thinks that there has been a miscarriage of justice in a 
case beard by the Sessions Judge, be should not report the case to the High Court 
under S. 433, but invite the attention of the public prosecutor to it. 9 A. 362, 46 
A 851, 6 Bom. L. R. 1099, 24 C. L. J. 573. 


3, It is never intended that a Subordinate Court should have the power of questioning 
the propriety of nn order passed by .an .appellate Court for rerision, simply on Ibe 
ground that original sentence was proper one .and should not havi been reduced, 3 
C. 875, 1832 A.W. N. 135. 


4. District Magistrate should move the Government to file appeal if he thinks that 
the order of Sessions Judge is not proper. 92 I. C. 743«27 Cr, L. J. 327, 23 .\. 91, 
9 R. 352. 


6. By District Magistrate or Sessions Judge. S. 438, Cr. P. C. 

1. District Magistrate is interior to Sessions Court .and the latter can call for the record 
of a evse decided by the former and make a reference to High Court. 192$ A* 591 
»89 I. C. 146 = 26 Cr, L. J. 128^ 

2. Sessions Judge can call for tlie record of proceedings under S. llO, Cr. P. C., and 
refer it to the High Court. 1923 A, 596®*73 f. C. 337. 

J. The High Court will not ordinarily accept a reference direct from the District 
Magistrate. 1924 A. 770 = 25 Cr. L. J. 1277=^82 I. C. 285=46 A. 851. 

4. Sessions Judge can refer to High Court the appellate judgment of District Magis- 
trate. 3 L. 23. 

5. An Additional Sessions Judge has power to refer cases transferred to him bj 

Sessions Judge. 1903 A. W. N. 8. 

6. District Magistrate or Sessions Judge cannot take further evidence with a view .o 
reporting the case 3 Bom. L. R. 677, I2A, L. J. 461. 

7. District M.ngistrate or Sessions Judge IS not bound to refer any and every case, m 

which he detects an error. 20 W. R. 40. 

8. A Sessions Judge or District Magistrate cannot refer a case to H‘g^ ^ 

point arising in appeal pending before him. 13 A. L. J. 477, 105 I. C. 60 • 

9. H the Sessions Judge is of opinion that an order by District Magistrate directing 
further enquiry is wrong a reference can be made. 22 C. 573, 

10. Sessions Judge can call for the record, and report under S. 438 even if the conn 
has not moved him. 131 1 C. 353. 

11. After passing an order of reference under S. 433, theSessions ^‘1 47^*1* 

oj^c/o and has no power to review or revise his own order. 1934 u.. o 

C. 1209. 

12. The Additional Sessions Judge IS not competent to make a reference m of 

an accused whose appeal is not transferred to him by general or special 

the Sessions Judge. 1934 O. 86=347 I. C- 882. 

13. Reference is to be made on question of law only. 1934 O. 276”278. 
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H. Sessions Judge or District Magistrate cannot refer his own order with recommenda- 
tion that it be altered. 1933 P. 697=35 Cr. L. J. 22. 

7. By Presidency Magistrate on a question of law. S. 432, Cr. P. C. 

1. A Presidency Magistrate can make a reference on a question of law, in a case which 
has arisen in a case pending before him and not where the trial has not begun. 

1. Bom- L. R. 521. 

2. On a reference by Presidency Magistrate on a point of law, High Court cannot deal 
with facts, nor any other objection against the proceedings. 33 C. 193, 7 C. W. 
N. 554. 

3. Presidency Magistrate cannot refer a point of law covered hy an authority. 54 B. 
146=1930 Bom. 49 = 31 Cr. L. J. 633 = 124 I. C 106. 

4. Reference is Confined to question of law necessary to dispose of a pending case. 
1929 C. 756 = 34 C, \V, N. 13. 

5. When a Magistrate has once become properly seized of a case by transfer or other- 
• wise, a superior Magistrate cannot take action except by withdrawal or under 

chapter 32. 57 C. 17 = 1929 C. 457. 

8. Contents of — . 

1. A Sessions Judge, before he refers a case to High Court is bound to call for an 
explanation of the order passed and should submit this explanation with the record. 
8 C. 644. 

2. The reference should contain recommendation that sentence should be altered or 
revised. 27 A. 25. 

3. The District Magistrate should give abstract of the case and the grounds on which 

be considers the order incorrect. 9 Cr. L. J. 502. 

4. Reasons for the reference should accompany the record. 1891 \. W. N. 80. 

5. For a reference to Full Bench under S. 434, Cr. P C., the point should be formulat- 
ed. Whether 49 M. 913 was correctly decided, is ow a desirable form of reference. 
46 M. 005. 

6. A Sessions Judge while making a reference to the High Court must make comment 
on the expUnatioo tendered by the Magistrate. 1932 A. 683. 

9. High Court’s power in dealing with — . Sec Against acquittal. 

1. If a District Magistrate refers a case on the ground that a Magistrate has not 
honestly applied his mind to and bas taken a distorted view of the case, the High 
Court before acting upon his opinion will look into the facts itself. 44 C. 703. 

2. In case of discharge, High Court will not interfere, unless it is perverse and foolish. 
11 O. L. J.334, 62 I. C, 590. 

3. Where the reference is entirely on merits, the Sessions Judje having been inclined to 
take a view of the evidence dilTerent from that of the Magistrate, the High Court 
should not interfere under S 438. Cr. P. C 30 Cr L. J. 579=192) C. 169=116 
1. C.154, 56 C. 924. 

4. High Court will not interfere in revision against an ordir of acquittal passed on the 
illegalitj of a complaint. 47 A. 409. 

10. On a question of law. 

1. District Magistrate or Sessions Judge IS to report the incorrectness or illegality of 
the sentence or order and not that he should refer abstract points of law to the High 
Court. 50 C. >16. 

2. Where a Sessions Judge after having asked the opinion of the assessors in a case 
tried by him made a reference to the High Court whether be bad jurisdiction or Dot, 
the reference is not m accordance with law. 2 A. 771. 

3. Sessions Judge or District Magistrate cannot refer a case on a point arising in 
appeal pending before him. 13 L. J. ♦T?, 105 I. C. 802. 

4. .\ Presidency Magistrate can refer on a paint o! law. Sjc By Presidency Magistrate. 
See 32, Cr. P. C. 
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Rcferciico'^coiitii.) 

2. Where n Ijr^fStMteha': rftsch.irjrcd an acciHCfl person under S. 10? Cr P C tht 

the order of d.Warge 

amUirccUurthcr enquiry, Ilccati only report under S. 438 to High Court. 

4. Against verdict of Jury. See Jurj-. 

5. By District Magistrate against order of Sessions Judge. S, 438, Cr. p. C. 

•1. Di^jtrlct Ara?istr.itc has no power to question the order of Sessions Court, which is a 
bupenor Court .and refer the matter to the High Court. 46 A. 851 (855), 23 A. 91, 
41 li. 47, 5 L. 1 1, 2J C. 249-250. 18 C. 186, 36 A. 37S, 10 A. 146, 24 Cr. L. I 573, 
1933 L. 433 {2)’=34 Cr. L. J. 371, J924 L. 437. 


2. if the District Magistrate thinks that there has been a miscarriage of jnstice in a 
, case iieard by the Sessions Judge, he should not report the case to the High Court 

under S. 433, but invite the attention of the public prosecutor to it. 9 A. 36i 46 
A S51, 6 Bom. L. R. 1099, 24 C. L. J. 573. 


3, It is never intended that a Subordinate Court should have the power of questioning 
the propriety of an order passed by .an appellate Court for revision, simply on the 
ground that original sentence was proper one and should not havr been reduced. 3 
C. 875, 1882 A. \V, N, 135. 


4. District Magistrate should move the Government to file .appeal if he thinks that 
the order of Sessions Judge is not proper. 92 I. C. 743 »27 Cr. L. J. 527, 23 91, 

9 R. 352. 


6. By District Magistrate or Sessions Judge. S. 438, Cr. P. C. 

1. District Magistrate Is interior to Sessions Court and the latter can call for the record 
of a case decided by the former and make .a reference to High Court. 1925 A. 591 
w89 I. C, 146“26 Cr. L. J. 1282. 

'1. Sessions Judge can call for the record of proceedings uoder S. 110, Cr. P. C., and 
refer it to the High Court. 1923 A. 596*^73 I. C. 337. 

3. The High Court will not ordinarily accept a reference direct from the District 
Magistrate. 192+ A. 770=25 Cr. L. J. 1277-82 I. C. 285=46 A. 851. 

4. ‘Sessions Judge can refer to High Court the appellate judgment of District Magis- 

trate. 3 IS. 23. 

5. An Additional Sessions Judge h.as power to refer cases transferred to him by 
Sessions Judge. 1903 A. \V. N. 8. 

6. District Magistrate or Sessions Judge cannot take further evidence with a view . 

reporting the case. 3 Bom. !>. R. 677, 12 A. h. J. 461. 

7. District Magistrate or Sessions Judge is not bound to refer any and every case, i 

which he detects an error. 20 W. R. 40. 

8. A Sessions Ju^ge or District Magistrate canaoi refer a case to High Court on 
point arising in appeal pending before him. 13 A*. L. J. 477, 105 I. C. 

9. If the Sessions Judge is of opinion that an order by District Magistrate directing 
further enquiry is wrong a reference can be made. 22 C. 5/3, 

10. Sessions Judge can call for the record, and report under S. 438 even if the conw 

has not moved him. 131 I. C. 3o3. 

11. After passing an order of reference under S. 433, the Sessions J“^e bwomes/»«c «s 
ojS'jcjo and has no power to review or revise his own order. 193-f v- 

C. 1209 

12. The Additional Sessions Judge is not competent to make a reference of 

an accused whose appe.al is not transferred to him by general or spe-ta 

the Sessions Judge. 1934 O. 86=147 I. C. 882. 

13. Reference is to be made on question of law only. 1934 O. 276 278. 
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14. Sessions Judge or District Magistrate cannot refer his own order with recoinmenda* 
tion that it be altered. 1933 P. 697=35 Cr. L. J. 22. 

7. By Presidency Magistrate on a question of law. S. 432, Cr. P. C. 

1. A Presidency Magistrate can make a reference on a question of law, m a case which 
has arisen in a case pending before him and not where the trial has not begun. 

1. Bom L. R. 521. 

2. On a reference by Presidency Magistrate on a point of law, High Court cannot deal 
with facts, nor any other objection against the proceedings. 33 C. I93. 7 C, W 
N. 554. 

3. Presidency Magistrate cannot refer a point of law covered by an authority. 54 B 
146=1930 Bom. 49 = 31 Cr. L. J. 633 = 124 I. C 106. 

4. Reference is confined to question of law necessary to dispose of a pending case. 
1929 C. 756=34 C. W. N. 13. 

5. When a Magistrate has once become properly seized of a case by transfer or other* 
wise, a superior Magistrate cannot take action except by withdrawal or under 
chapter 32. 57 C. 17=1929 C. 457. 

8. Contents of — . 

1. A Sessions Judge, before he refers a c.ise to High Court js bound to call for an 
explanation of the order passed and should submit this explanation with the record, 
8 C. 644. 

2. The reference should contain recommendation that sentence should be altered or 
revised. 27 A. 25. 

3. The District Magistrate should give abstract of the case and the grounds on which 

he considers the order incorrect. 9 Cr L. J. 502. 

4. Reasons for the reference should accompany the record, 1891 A. W. N. 80. 

3. Fcr a reference tc Full Bench under S. 434, Cr P C., the pe/at should be formulat- 
ed. Whether 49 M. 913 was correctly decided, IS not a desirable 4orm of reference. 
46 M. 605, 

6. A Sessions Judge while making a reference to the High Court must make comment 
on the explanation tendered by the Magistrate. 1932 A. 683. 

9. High Court’s power in dealing with — . ^ee Against acquittal. 

1. If a District Magistrate refers A c.ise on the ground that a Magistrate has not 
honestly applied his mind to and has taken a distorted View of the case, the High 
Court before acting upon his opinion will look into the facts itself. 44 C. 703. 

2. In case of discharge, High Court will not interfere, unless it is perverse and foolish. 
11 O. L. J.334, 62 I. C. 590. 

3. Where the reference is entirely on merits, the Sessions Judje having been inclined to 
take a view of the evidence different from th.at of the Magistrate, the High Court 
should not interfere under S 438 Cr. PC 30 Cr L. J. 579=192^ C. 169=116 
1. C. 164, 56 C 924. 

4. High Court will not interfere in revision against an ord;r of acquittal passed on the 
illegality of a complaint. 47 A. 409. 

10. On a question of law. 

1. District Magistrate or Sessions Judge IS to report the incorrectness or illegality of 
the sentence or order and not that he should refer abstract points of law to the High 
Court. 50 C. >16. 

2. Where a Sessions Judge after having asked the opinion of the assessors in a case 
tried by him made a reference to the High Court whether he had jurisdiction or not, 
the reference is not in accordance with law. 3 A. 771. 

3. A Sessions Judge or District Magistrate cannot refer a case on a point arising in 
appeal pending before him. 13 A. L . ). *77, 105 I. C. b02. 

4. .\ Presidency Magistrate can refer on a paint ot law. See By Presidency Magistrate. 

See 32. Cr. P. C. 
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11. To n third Judge if two High Court Judges disagree. 

between two High Court Judges. S. 429, Cr. P. C. 

1 2, To District Magistrate regarding disposal of property. 

C C'JC r r 


See Di/Terence of opinion 
5ci; Disposal of property. 


13. To High Court when accused docs not understand proceedings. See Deaf and 

dumb. S. 341, Cr. I*. C. 

1. If the accused is tin.ibls to iindersland tlie proceedings througli deafness or dumb- 
ness, or through ignorance of the language of the country or want of interpreter, the 
Iligli Court will order the detention of the prisoner, during His Majesty’s pleasure, 
rather than to put him on trhl. 5 It. 262, 1935 W, N. 1287. 

2. If the Judge and Jury find that accused is able to understand the proceedings, no 
reference can be made to the High Court. He should be sentenced accordiogto 
law. 97 I. C. 361 «27 Cr. L. J. 1097. 

3. In n case under S. 341, the M,agislrate must record a finding that the accused had 
sufilcicnt intelligence to understand the criminal character of his act, otherwise he 
cannot be convicted. 1930 L. 64®* 118 I. C. 642=30 Cr. L. J. 948. 

4. S. 341 does not apply if .accused though deaf — mute, can understand proceeding. 40 
B. 598, 10 L. 566. 1927 L. 799, 3 Bom. L. K. 371, 1903 A. W. N. 47. 

5. S. 341 does not apply if the accused is of unsound mind. In such a case procedure 
prescribed by Chapter XXXIV should be followed. 5 B. 262. 

6. Magistrate should not refer the c,ase in the middle of the trial. 4 Bom. L. K. 825. 

7. In serious cases under S. 341, it is usually the practice to refer the matter to the 
Local Government, but in case of minor otTences, like petty theft, the accused is 
sometimes discharged. 1 L. 260, 13 P. R. 1911 Cr., 37 P. R. 1889 Cr. 34 P. K. 
1885 and 22 W. R. 35 Ref. 

8. High Court may treat the proceedings as amounting to sufficient trial and pass 
sentence on the accused. 27 C. 368, 12 Cr. L. J. 386. 

9. Accused was convicted on his confession, indicated by signs of an attempt 
suicide. High Court sentenced him to one day’s imprisonment. 1923 B. 194 — 

Cr. L. J. 660. 

10. High Court declined to draw any presumption against an accused for the recent 
possession of stolen properly because his infirmity prevented him from oliermg an 
explanation. 15 Cr. L. J, 578. 

14. To Jirga. Sec Frontier Crime Regulation. 

15. To Sessions Judge under S. 123, Cr. P. C, See S. 123, Cr. P. C. Security from 

Habitual offenders — 33. 

16. To Superior Magistrate when Magistrate cannot pass adequate sentence. S. 349, 

Cr. P. C. See Sentence. 


17. When proper. 

1. If a District Magistrate considers that a Magistrate had no i'h'mdmlioa to try a 
particular case, he cannot quash proceedings but refer the case to the ig 

23 M. 540, 

2. When a Sessions Judge considers that the judgment or order is *2 

the sentence is severe, he can refer the case to the High Court. 20 W. • • 


Weir 564. . 

A necessity of altering conviction from ons section to another is not a s 
ground for a reference. 9 C. 847. 

Reference cannot be made on the ground of insufficiency or incredibility of evi en 
18S1 A. W. N. 12, 17 C. P. L. R. 35, 18 W. R, 7. 

When District Magistrate or Sessions Judge can himself make the l r. 

ference is illegal. 28 C. 10^ 7 P, W. R. 1914 Cr , 13A. L.J. 477, xo - 
477. 

Reference cannot be made on the report of Jail Daroga. 1691 A. W. N. 
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7. When an appealis prefered to the Sessions Judge, he cannot without disposing of 
the appeal under S. 423 make a reference to the High Court. 1884 A. W. N. 130. 

8. If the Sessions Judge tries an assessorcase with Jurors as Jurors and not assessors 
and disagrees with their verdict, be can refer the case to the High Court. 23 B. 
696, 25 C. 555. 

9. In a case failing under S. 307, Cr. P. C., the reference can be made by the Judge 
who held the trial and not his successor. 2 C. L. J. 48. 

10. Reference should not be made when the only objection is to the finding of the Lower 

Court on merits It is not the rule of the High Court to interfere with decisions 
of facts upon evidence except for very special reasons. 58 C. 1081. 

11. Report under S. 438, Cr. P. C., should not be made when the trial Magistrate has 
to determine whether prjcess is to issue or not. 1931 R. 255=32 Cr, L. J. 950. 

REFORMATORIES-CONFINEMENT OF JUVENILE OFFENDERS IN— S^e 

Juvenile offender. 

REFORMATORY SCHOOLS' ACT (VIII OF 1897). 

General. 

1. Period of detention in Reformatory School should be exactly fixed by the Magistrate. 
14 Cr. L. J. 256=15 Bom. L. R. 306. 

2. The sentence of first youthful oflenders whose antecedents are not shown to be bad 
to ordinary jails has the effect of making them hardened criminals after their 
discharge from such jails. 1926 L. 611 =96 I. C. 390= 27 Cr. L. J. 934. 

3. The sentence passed on the juvenile offender should not exceed the sentence passed 
On his co-accused 46 B. 429=1922 B. 169=65 1. C. 445. 

S. 4. 

It is illegal to order detention of a boy oxer 15 in a Reformatory School. 1924 R. 16. 


1. High Court can order detention of a boy m Reformatory School not only on appeal 
butinreyisionalso 1928 Bom 348=112 I.C 344 = 29 Cr. L. J. 1016. 

2. A boy under 12 was convicted for stabbing a companion with a knife. The sentence 
to pav a fine of Ks 100 or in default to go to Reformatory School for 3 years is , 
Illegal, 12 Cr. L. J 244. 

3. In the absence of a sentence of imprisonment an order for detention in Reformatory 
School IS invalid. 34 P. U. 1910 Cr., 18 P. K 1907. 


A second class Magistrate not empowered to act under S. 8 must refer his case to the 
District Magistrate. 26 I. C. 336= 16 Cr. L. J. 52. 


There must be a clear finding to tne age of the accused before sending him to Refor- 
matory School. 3 R. 218=1925 R 302=85 I. C. 708. 

S. 16 

The High Court will not interfere with an order directing detention in Reformatory 
School but It IS not precluded from altering the sentence of imprisonment into a 
sentence of whipping and in the latter case the order of detention falls to the ground. 
21 A. 391, 13 Cr. L. J 44. 

S.31. 

1. S. 31 empowers the Court to deliver a youthful offender to his parents, with or with- 
out sureties for his future good behaviour. 39 -\. 141 = 36 I. C. 492. 

2. It IS undesimble that a girl of 10 should be sent to prison even for an offeace of 
murder. In such a case S. 31 should bs applied. 1921 O- 193 = 25 Cr L. J. 145. 

3. A boy of hJ years convicted under S. 411, I. P. Cn cannot be let off after mere ad- 
monition. Six months’ rigorous imprisonment is not proper. security for good 
behaviour for one year was thought to be sufficient in the case, 1923 V, 297. 





Jiefrashittg Memory, 

REFRESHING MEMORY—. 159. 16D, 161, Eviaence Act. 

1. Benefit of refusal to—, 

1. If the Police Oflicor refuses to refresh hh memsry with reference to Police d'ary, 
the accused is entitled to the benefit of such refusal, 1925 P. 131 «»86 I. C. 274-26 
Cr. L. J. 738. 

2. Judge is not bound to compel the wtlnes«5 to look nt the so-called diary in ordeds 
refresh hjs niemorj*, and that it is wholly within his discretion whether he shosU 
do so or not. 8 C. 739«12 C. L. R. 233, 

3. A prisoner is not entitled to insist that ft memorandum made by a Police Offiw 
shall, in the course of his examimition, be referred to by the latter for the pciTOM 
of refreshing his memory# 8 C. 154, 11 Bom. H. C. R. 120 Dist. 

2. Compelling witnesses for — . 

Court should compel a Sub-Inspccter to refresh his memory with reference toPohet 
diary, if he does not remember the bids relevant to the case. 1924 P. 829, Centm 
8 C. 739— 7-»5, 8 C. 154—156. 

3. Documents for — . 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 , 
U. 
32. 
X3. 

14. 

15. 


List o/ discovery of stolen articles can be used by a person to refresh bis 
nt the time of giving evidence but the list is not itself evidence. 1924 L. 7Z ^ 
Cr. L, J. 1347, 1933 S. 221 or list of stolen property given by complamant to sop* 
plement first information report. 1933 L. 987. 

MomorandHut kept by a witness can be used to refresh his memorj'* 

120 1. C. 224. j 

^o/cs 0/ speech are admissible under 5. 159, Evidence Act. 1930 L.867, 

384. 32 M. 12. 

When A Police Officer refreshes his memory from the Police dtary,^ 2 V*74, 
entitled to inspect only the portion from which be refreshes ms memory. • 


Pos/'Wior/em Wof« of Medical Officer cannot go Vc. 


Pos/'Wior/em Wof« of Medical Officer cannot go on tne woru . r \V. 

they can be used for refreshing memory. 9 C. 455— 460, 3930 b. 

N. 129. . Wa? cases may 

A coDv of statement of injuries recorded in the register oi m*® ‘ S .. g. 


A copy of statement of injuries recorded in the register of ‘ ® ^ can* 

be used by the medical witness for the purpose of « caj g C. 455 

not be (rented as evidence. 1926 L. 51 =89 I. C. 458=25 P. h. K. 

A copy of .an UnstaMped Receipt thoojh inadmissible ^ 
a witness to refresh his memory, 1923 N. 32»=68 I. C. 49 . 

' j In c j to Evia®®^““'' 

Printed matter is also included in the word writing used m . » 

J930 L. 371 = U0 I. C. 798=31 Cr. U J. 168. 

A witness can refresh bis memory by referring in ® he had 

..ceyA y,p nr rth,\fit the. iitne of the transaction and it is tn . j„:„r,so. 


had read at or about the time of the transaction nod it is tn so 

Uno.n .( .0 be -rree. when he r^d it and (ba^ J«0 


It IS immaterial that the document was not printed by him or m is p 
L. 571 = 120 I. C. 798=31 Cr. L. J. 168. ..taissiWe 

Recital, in old doenmenis as to the date of the j*'®''' 
refreshing memory. 1923 C. 378=5- I. C. 985. his 

A witness is entitled to refer to horoscope made at 
41 A. 63. 1923 N. 164*^71 I. C. 140. 12 Mys. L. J. 133. 

An age certificate given by a medical man to his patient can e use 
man under S. 159. 33 I. C, 142. bv 

Police Officer cannot depose to the stera»«e«;s Am 29 Cr. U h 

memory on referring to the diary. 11 Cr. L. j. 117, 19 • - a..t.gknevst<} 

. . a writing which m * 


If the witness can swear to a particular fact on 49^^7575. 

h& genuine, he may refresh his memory by referring to i . 


fee gc««i«e, he may refresh bis memory by reierring lo u. ^jacidafme 

PoA-cs diary can be used to assist the Court, as by suggesting m wns^ ^ 
points, otherwise left in doubt and only the Police Officer wb P 
irftnted with It. 19 A. 3Sfk 44 I. A. 137. 
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16. Dying declaration may be used for the purpose of refreshing the vrilnesss memor>'. 
8C. 211. 

17. A document used by a witness to refresh his memory under S. 159 is not evidence 
t>er se, and need not be produced. 7 L. 91 = 1926 L. 310, but see S. 161 ; 2 I.C. 535. 

18. A witness may refresh his memory with regard to insufficiently or unstamped docu- 
ment. 1923 N. 32=68 I. C. 494. 

19. An entry in a medical register or a recovery list of stolen property is no evidence by 
itself. 1925 L. 51 = 26 Cr.L.J. 1370, 27 C. 295, 9 C. 455, 1924 L. 727=26 Cr. 
L. J. 1347. 

20. A document othen\’ise inadmissible in evidence, may be used to refresh memory. 
5 C. 353. 

21. A Barrister in proving a statement of a witness at a previous triah may refresh his 
memory* from the notes taken by him of the proceedings. Taylor, S. 1412. 

22. S. 159 does not apply to illiterate witness, as the section requires that the document 
which is sought to be used to refresh his memory must have been written or read 
by witness. 3Iofiir’s Ev., Act Ed. 1936, P. 1065. 

23. A copy is inadmissible for the purpose of refreshing the memory of a witness if the 
non-production of the original is not sufficiently accounted for. S. 159, Ev. Act. 

24. If the witness, having no recollection of the fact, is sure that facts were correctly 
represented in the document at the time he wrote it or read it, the document may be 
given in evidence. 32 M. 384, 7 L. 91, 54 M- 678, 1932 L. 7. 

4. Ground for—. 

The grounds upon which the opposite party is permitted to inspect a writing and to 
refresh the memory of a witness are threefold ; (») to secure the full benefit of the 
witnesses' recollection as to the facts, (ii) to check the use of improper documents, 
and (ill) to compare his oral testimony with his written statement. 8 C, 739*12 
C. L. R.233, 

REFUSAL TO ANSWER QUESTION. 

1. By accused. See Examination of accused. 

2. By vrltness. S. 179, I, P. C. See Public Servant— 42, Privileges— 10, Contempt of 

Court. 

3. In investigation. See Investigation. 

4. Presumption from—. Sec Presumption— 10. 

REFUSAL TO BE MEDICALLY EXAMINED. See Medical Examination. 

REFUSAL TO REFER TO DIARY. See Diary— 8. 

REFUSAL TO SIGN STATEMENT. S. 180, 1. P. C. See Public Servant-43. 

REFUSAL TO TAKE OATH. S. 178, 1. P C. See Public Servant— 40. 

REGISTRATION ACT (XVI OF 1908). 

Ss. 82 & 83. 

1. Before a prosecution under the Registration Act could be commenced the permission 
by a Registration officer should be given. 39 A. 293, 38 A. 354, 1921 A. 205. 

2. For the institution of proceedings by a private person for offence under the Act, the 
permission of the officer specified in S. 83 is not a preliminary requisite. 40 M. 880. 

3. Putting the thumb impression by an accused as that of another in column I of the 
registration form No. 8 is an offence under S, 82. 6 P. 305 = 1923 P. 129. 

4. ... 1 VJ-, .t o , J— ^ person, and 

: • the facts, it is 

• ■ ■ • • ssential for an 

offence. 1922 N. 86=66 I. C. 527. 

5. Sub-Registrar cannot inquire as regards truth or falsitj' of recital, and false recital is 
no offence. 1924 P. 754=81 I.C. 124. 
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6. When an accused IS convicted under 88.419—114 subsequent trial under S 82 u 
not barred. 1927 R. 303~105 I. C. 236. 

7. Accused was ordered to be prosecuted under Ss. 82 and 471, I. P. C , but the order 
under the former section was found illegal. Yet the order under S. 471 remsics 
1929 P. 500«=U9 I. C. 888. 

8. High Court cannot interfere with Registrar's order. 1923 P. 155=67 I. C. 511. 

9. No sanction is required for a prosecution under S. 82. I R. 295=1929 R. 2{3. 

10. Prosecution under S. 83 cannot be commenced by private person without permission 
under S. 83, 1927 R. 61=99 I. C. 401=28 Cr. L. J. 145. 

11. Merely assuming the name of .a non-existent person is no offence. 1935 M. 913« 

159 I. C. 155, 4 M. H. C. R. 18 Foil. 

RELATIONSHIP, Sec Witness— -89. Transfer (Grounds) — 78, 

RELEASE ON PROBATION. S 562, Cr. P. C. Sec First offender. 

RELEVANCY OF FACTS. S. 5, Evidence Act. See Facts. 

1. Admissibility and — . 

Every relevant fact is not necessarily admissible, though where the relevancy of a f.tct is 
established, there js a presumption of its admissibility, and it is for the person ob- 
jecting to show that the fact is not admissible. 16 B. 661 (65S). 

2. Burden of proving—. 

Except where S. U is applic.ab!e, no presumption of legal relevancy attaches to facts 
logically relevant, and the person tendering evidence of a fact has to show that it »8 
relevant under some section of the Act. 5 C. 744 (754), 7 A. 3S5 (399). 

3. Court can ask cross-examiner to show—. S. 136, Evidence Act. 

1 . S. 1 36, Ev. Act, emprowers the Court to ask a party tendering evidence of a particu’ 
Jar /act to show how it would be relerant. J2 A. 126. 

2. If the Court IS in doubt as to the relevancy of evidence the decision should be Jn 
favour of its relevancy rather than against it 1 2 A. 126. 

3. In cross-examm.itjon the power to require counsel to sntisfy the Court .as to the fC’ 
levancy or object of the question asked should be sp.annglv exercised. 

S. 1871. 

4. In cross-e.xamination, the great art IS to conceal from the witness the object with 
which the question is put, and this ob/ect is fikef} to be c/’efe.'iterf if the cr<xy?'et,ijn • 
ner were to explain the object. Best, S. 659. 

4. Instances of relevant conduct See Conduct. 


2 . 


5. 


25 C. 


Objections to — . 

3. Objections to the admissibility of evidence should be decided as they arise. 

401. 17 C. 173. 

Ohiectioas to evidence should, as a rule, be decided by the Court ^ 

reserved for future decision. J926 C. 752=93 I. C. 101, 1925 A. 405 «Zo Lr. i.. 
J. SSI, 9S P. L. R. 1938, 25 C. 401, 17 C. 173. But see 56 13. 36. • 

Omission to object lo irrelevant evidence cannot m.ike it relev.inr, 25 C. 736. 

An accused cannot give .i valid consent to any material irregularitj of 
46 M. 1 37. 4 L. 376=1924 L. 104. 

Neither the omission of party to object to the reception of irr^evant 
consent of paraes to the recepttoa of s«rh ewde.nce, «n make i re > • ^ 

r6{P. C.), 52C;67. I924C, 1042. 49 C. 93, 3925 C. 837=25 Cr. L. • 

C- 736. 


RELIGION. Ss. 292-295. I. P. C. 

1. Attack on religion or its founder. S. 29S-A, I. P. C- fricv cf 

3. A scamJ^cs and f3cl attack on a religion or i;s founder %4. 

S. J53-A as T»eII. 1927 L. 594*23 P. U. K. 497 oretmUa? I - 7- 
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2. It must be shown th.it accused acted with deliberate and malicious intention of out- 
raging the religious feelings of the class. (*929) 31 P. L. R. 8S0. 

2. Defiling place of worship. Sta Defiling place of worship. S. 295, 1. P. C. 

3. Disturbing religious assembly. See Disturbing religious assembly. S. 296, I. P. C. 

4. Disturbing funeral ceremony. Sec Trespass on burial places, S. 297. 

5. Trespass on burial places. See Trespass on burial places, S. 297, I. P. C. 

6. Wounding religious feelings. S. 298, 1. P. C. 

!• Accused defiantly earned the flesh of cow <acnficed by him on Bakrid in an uncover- 
ed state round the village. The evposate is intended to wound the feelings of 
Hindus and is punishable under S. 298. 1893 A. \V. N. 144. 

2 The nieatioa to wound religious feelings cannot be presumed from the fact that 
Mohammadans were driving the cows intended for sacrifice, in front of Hindu shops 
4 P. R. 1890 Cr. 

3. Hindus killed goats by stranguKition and not by cutting and thereby wounded the 
religious susceptibilities of Moh.ammadans. Held, they are not guilty. 26 P, \V 

R, 1912 Cr. = 16 I. C. 169. 

4. Interpolation of a forbidden chart m an authorized ritual amounts to an offence 
under S. 298. 4 P. R 1890 Cr. 

5. Where the Sikh killed some fowls by Jhatka m the vicinity of mosque and the 
Mohammadan killed a cow with the intention of wounding religious feelings of 
Hindus, no offence under S. 295, I. P. C., was committed. 10 P. R. 1918 Cr. 

6. Slaughter of kine is not punishable under Punjab Laws Act, 1872, m the absence of 
rules prescribed by Local Government extending to the District. 20 P. R. 1888 Cr, 

REMAND. S. 167, Cr. P. C. See Detention, Adjournment. 

1. Access to legal adviser at the time of — . 

1. Proceedings under S. 167 are judicial and fall under S. 340, Cr. P.C. Accused should 
have access to legal advice even while he is m Police custody. An interview with 
Pleader should not be refused, when accused is remanded to Police custody under 

S. 167. 1930 L 945, 12 L. 16, 50 B. 741. 12 L. 435. 

2. An accused has a right to be represented by Counsel in proceedings before a Magis* 
trate under S. 167, Cr. P. C 12 U. 435 

3. Police should not refuse the legal adviser of the accused to interview or to refuse to 
allow the relations of accused to supply him food and clothing. 1932 L 13 = 12 
L. 211, 1930 L. 945= 12 L. 16. 

4. Magistrate should inform the accused that he is Magistrate and tnat a remand is 
applied for and to ask him if he has any objection to offer. He should be given 
opportunity to send for Counsel. He can give temporary remand till arguments 
are heard. 1935 L. 230 = 35 Cr. L. J. 1180 = 150 I. C. 1056. 

2. Choice of Magistrate for — . 

The practice of obtaining remand from any Magistrate at the choice of the Police is 
objectionable. In the absence of special reasons, such us distance or other difficulties 
of the like nature, the Magistrate in charge of tlaqa should be approached for 
remand. 12 L. 435=1931 L. 99. 

2. Accused should be sent to the nearest Magistrate whether he has got jurisdiction 
to try the case or not. 45 Rf. 14, 12 Cr. L. J. 15. 

3. A Deputy Commissioner of Police of Calcutta, who is Justice of the Peace cannot 
grant remand. 1926 C. 1121, overruling 1926 Jour 190. 

3. Custody— nature of — . 

1. The law views with disfavour detention in the custody of the Police. Such a deten* 

tion under S. 167 can be allowed only in special cases and for reasons to be recorded. 
12 L, 635, 31 P. L. R. 693. 

2. When after due consideration the Magistrate remanded the accused to Police custody 
the custody cannot be held to be illegal. 12 L. 211. 



Remand — {contd.) 

3. Detention in Police ctjstorfy shoiiM be ntlowcd in special cases and for such limited 
period as Mic^nTCcssities of the case mipht require. 8 O. \V, N. 1210, 12L,435, 

4. Tbe pou'cr under S. 167 is given to detain the prisoners in custody whi/e the Pohee 
make mvestirration and before inquiry but the custody mentioned in S. 344 isocite 
difTcrent. 1 1 M. 98, 23 U. 32. 51 C. 402. 

5. An approver cannot l>c detained in the custody of Police. 32 P. L. R. '33, 
12 L. 635. 

6. Where period of remand permissible under S. 1 67 has expired the Mapistrate cannot 
make a fresh remand to Police custo<!y. If the Police ask for a remand under S. 
344, it can be only to Judicial lock-up. 12 L. 435. 

7. A Magistrate cannot keep In custody .an accused person for the purpose of investra* 
tion, when there is no Police investigation. 52 A. 457. 

4. Nature of proceedings. 

1. A Magistrate acting under S. 167 has to weigh evidence to decide whether the 
prisoner should be detained in custody or not. Weighing of such evidence is judicial 
function, 1930 L. 945 = 12 L. 16. 

2. Accused is not entitled to a copy of report to the Magistrate under S. 157, as it is an 

extract from Police diary and is protected under S. 172. 20 M. 1S9. 

5. Grounds and reasons for — . 

1. If a Magistrate remands the accused he must record rca.cons, 23 B. 32, 21 C. 642, 

16 C. W. N. 145, 1933 O. 315, 1931 L. 200, 12 L. 435—635. 36 A. 262. 6 A. i:9. 

2. The Magistrate should note all the information that he is able to obtain on ihe 
subject, e. g., period of detention. 1885 A, W. N. 59. 

3. There must be at least something to satisfy the Magistrate that the presence of the 
person arrested would during the Police investigation, assist in the discovery oi 
evidence. 11 C. W. N. 554. 

4. The fact that the accused is wanted by the Police for the purpose of pointing out 
the places through which be passed on his way to commit daeoity or for the 

of obtaining his identification in the village is not a sufficient reason for sanc- 
tioning his detention. 7 C. W. N. 457. 

5. Sanctioning detention to Police custody so that he may be forced to give 

the stolen property is improper. 3 N. W. P. H. C. R. 275, (1886; 2 Ueif 414. 

6. Remand for the purpose of verifying his confession recorded under S. 164 is impro 

per. 7 C. W. N. 220. . . 

7. Remanding an accused on a mere expectation that time will show his guilt is i 

17 P. R. 1872 Cr. 

8. Accused should not be remanded to Police custody unless his presence 

for completing the inquiry. 1895 A. W. N. 59, 1925 B. 387, 1931 L. > 

W. N. 554, 25 B. 543. 

9. If the Magistrate thinks that further evidence may be obtained by remand, be c 
remand the accused to Police custody. 36 C. 166. 

10. The law IS jealous of the liberty of the subject and does not allow detention an ess 

there :s legal sanction for it, 12L. 635 = 1931 L. 476. ^ 

H. The mere fact that Police state that presence of accused is necessary to finish 
investigation is not sufUcieat to order detention. 7 C. W. N. 457. 

12. That property has to be recovered or produced by the accused is good gioun 

remand. 25 B. 543. 

13. That accused promised to tell the truth is no ground. 1932 O. 11. 

14. Mere omission to record reason by Magistrate who considered the circumsta 
will not make detention illegal. 1932 L. 13, 1930 L. 945. 

6. Object of— . jjj. 

The object is that the accused should be brought before Magistrate competent to 

commit with least delay, 51 C. 402, H M. 98. 
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7. Period of — . 

1. Magistrate can remand tlie accused for a period not exceeding 15 days, but if there 
is sufficient eridence to suspect that the accused has committed an offence and 
further eridence may be obtained by remand, he can give further remand. 
36 C. 166. 

2. Where total period of remand permissible under S. 167 has expired, the Magistrate 
cannot make fresh remands to Police custody. If the Police asks for remand, it 
can be under S. 334 and should be to judicial lock-up. 12 L. 435 *=» 1931 L. 99. 

3. The period of remand to Police custody ought to be restricted to the necessities of 
the case. 12 L. 435, 8 O. W. N. 1240, 11 C. W. N. 354. 

4. The total period of detention in Police custody under S. 167 is 15 days. 23 B. 32, 

24 P. R. 1902 Cr.. 11 M. 98, 12 L. 435=1931 L. 99. 

5. Under S. 344 no limit of period of remand is fixed, although no single order should 
be for period exceeding 15 days. 1931 A. 617=133 I. C. 617. 

8. Procedure. 

1. On the expirj’ of 15 days allowed under S. 167, the Police must either release the 
accused under S. 16', security being taken if required or the Magistrate must take 
cognizance on a report under S. 173, if the report discloses prtma facie case, or the 
Magistrate must release him. 1924 C. 614=83 I. C. 628=28 C. W. N. 490. 

2. It IS imperative that Police Officer should send along with the accused a copy of the 
entries m the diary which would enable him to decide whether detention is neces- 
sary’ or not. 19 A. 390, 6 M. 69. 

3. Magistrate should inform the accused that he is a Magistrate and that a remand is 
applied for. He should ask the accused how long he had been in Police custody 
and whether he has any objection to offer He should be given opportunity to 
send for counsel. He can give temporary remands until arguments are heard. It 
is not enough to walk past cells announcing remands. 1935 L. 230=150 1, C. 
1056=35 Cr. L. J. 1180. 

9. Who can give—. 

1. An application far remand must be made personally by the Chief Police Officer 
present to the Chief Magisterial Officer present, unless ihis is impossible owing to 
the absence of one of the officers concerned or through some other exceptional case. 
16 C. W. N. 145. 

2. The practice of obtaining remand from any Magistrate at the choice of the Police 
IS objectionable. Ilaqa Magistrate should be approached tn general in the absence 
of special reasons such as distance or similar difficulties. 12 L. 435. 

REMANDING OF CASE. 

In case of appeal under S. 476-B., Cr. P. C., lo Civil proceedings the Court has power 
to remand matter to lower Court for disposal. 1934 M. 52 = 57 M. 177. 1931 C. 
604 Foil. Case Law disettssed. 

REMARKS. 

1. About conduct of officials S«e Court duty— 27. 

2. About guilt of accused. See Court’s duty’— 28, 

3. Against persons not before Court. See Court's duty— 29. 

4 Expunging—. See Expunging remarks. 

REMOVING LADDER (FROM A WALL). See Wrongful restraint — 6. 

REMOVING LATERAL SUPPORT. See Wrongful loss— 5. 

REPETITION. 

1. Of confession. See Confession to Police Officer. 

2. Of defamation. See Defamation— 39. 

3. Of Public Nuisance. See Public Nuisance. 
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REPORT. 

1. First infontiftlion*"*, Hft' frpof{, 

2. Innupsl“. S^»’ 

3. Of nn Officer. Set" 

4. Of Police. See I’oltrr 

5. Of procecdinjjs of Court. See Drf.imition— 10. 

6. Of procectiinfft of Le)*iitn|{vc Council. Hen [ntcri'frS.itnri of stntiitc. 

reputation-harming OF. AVe liof.uf.i(.nn-u. 

RES GESTAE. Sec I aci^ fn rminp pirt of tl-.e tnntirtinn—J. 

RES NULLIUS. See Kecrinne stolrn pr-opcfl^—IS. 

RESERVED ACCOMMODATION, sv-t K.iilw.iy Art, S. -(2 . 
reserving CROSS-EXAMINATION. AVe Crfm.et,imin4tJon— 21. 
RESERVING DEFENCE- S« Drfrnrc-12 . 
resiling from previous statement. Sec \Viines^~“90. 

RESISTANCE TO ONE S ARREST. S. 224. I. P. C. 

1. A spriker .isked people to join Coni!fes% nof! pre.ichrc! !ioyco»t ofiHritish Roods 
resorting to Ctrii di^oh'dicnce. fie is not guilty tiruler S. 17 (l) or (2)butbis 
resistance to his t>emc apprchcmlccj in an ofTence untler S. 224, I. P. C. 19l- 
I-. 615 (2). 

2. To sustain n ch.irpe under S. 224 or S. 225 the arrest and detention should be lepu- 
81 I. C. 312«2S Cr. L. J. 792, 81 I. C, 312. 


3 . 

4 . 

5 . 

e. 

7. 

8 . 

9. 

10 . 

11 . 

12 . 

13. 


A Sub-Inspector iv.as nl>out tonrrrst a pef«on and n eroird carrying !athis bejaa 
assemble and he alnndoned the .arrest through fear. Held, there was n no ohslmc- 
tion under S. 224. 1925 A. 30S«26 Cr. L J. 766. 

The fact that accused surrendered himself the following morning does not core the 
olTence. 24 Cr. U J. 307, 

If a man gains his liberty before he is delivered by due course of law, he is goiltT* 
c. g., when accused was rescued by friends from the custody of process-server aorf 
he took advantage of it and <iis.-ippearcd. 72 I. C. 67= 1923 R. 133. 

When a s/ien's/odor signed a warrant by order, it can be presumed to be legal- 
1923 C. 584«73 I. C. 328=24 Cr. L. J. 584. 

Illegal consent or neglect of the custoduan does not absolve the 

duty of submitting to the judgment of tJic law. 72 f. C. 67, 31 3r. 271, lo i • • 

25 M. L. T. 290, 1 Weir 124. 

Escaping from Police custody when proceedings under S. 109, Cr. P. C., are pending 
IS an offence under S. 225- B. and not S. 224. 25 Cr. L. J. 462. 

The prisoner may be wrongly charged for an offence but that does not make his 
custody illegal. 43 C, 1161. 

Where a person was lawfully arrested by a private person and^ made over to 
dar, the custody of chawkidar is not lawful and escape from him is not an 
under S. 224, 27 C. 366, 14 A. L. J. 789. 

If the judgment-debtor is released at the instance of decree-holder from the cos 
of process-server, there is no escape from lawful custody. 7 I. C, 392. ^ 

Where accused was arrested and was being taken over to Rfagistrate for 
bound over for good behaviour, his escape from custody falls under S. 2- 


A., I. P. C. 8 C. 331, 7 A.67, 9 A.45Z 

Persons escaping from lawful custody with rescuer’s help can be c. 

them. 1936 P. 20= 15 P. 138=37 Cr. L, J. 240. 15 B. 491 ; 30 B 49 
330 ; 21 Cr. L. J. 16t ; 1930 P. 159 ; 43 C. 1161 ; J932 P. 171 ; 1^^^, ,7 a 8 j 6 
Cr.L.J.679; 46 A. 95 (P. C.)=1924 P. C. 50 ; 1923 A. SS ; 20 Cr. B- J- 
C. 171 ; 50 A. 412=1928 A. 20; 3 L. 359=1922 L. 458 and 7 UO'«* 
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ESOLUTION. 

Of Bar Association. See Legal Practitioners Act, S. 36. 

Of Panchayat. See Panchayat. 

iSTORATION. 

Of absconder’s property. Sec Absconding — 7. 

Of abducted female. S. 552, Cr. P. C. See Restoration of abducted female. 

Of immovable property. See Dispossession from immovable property. 

Of moveable property. See Disposal of property. S. 517, Cr. P. C. Inherent 
powers— 9. 

iSTORATION OF ABDUCTED FEMALE. S. 552, Cr. P. C. 

1. S 552 has reference to .adultery, concubinage, prostitution, etc., but does not include 
the detention of a Christian child in Mahomedan institution in order that she may 
be a Mahomedan. 16 C. 487, 4 Bom. L. R. 609. 

2. The detention of a girl by the father in his house against the will of her husband is 
not unlawful detention, unless the detention is contrary to the wishes of the girl. 
15 Cr. L. J. 712. 

3. If a woman is residing with her relatives who are aiding her in getting divorce, such 
detention is not unlawful. 2 Weir 724. 

4. Detention of a child in a missionary school against the wishes of the parents would 
be unlawful detention. 16 C. 487. 

5. An application under S. 552 does not necessarily allege the commission of an 
o^ence, and is not a complaint, consequently the provisions of Ss. 200 and 203 do 
not apply. 4 Bom. L R. 609. 

■6. Where a girl is living with another person, the mother is entitled to her charge, 
provided she is under 16 years. 1935 R. 494. 16 C. 487 Not foil. 

ETRIAL. 

Acquittal of accused for absence of complainant bars — See Absence of complain* 
ant, S. 247, Cr. P. C, 

After discharge of Jury, See Jury. 

Appellate Court’s power to order See Appeal— 38. 

1. Accused was convicted on one charge but was acquitted on other charges. Appellate 
Court cannot order retrial on all the charges, when it sets aside the conviction. 
1935 C. 120=154 I. C. 609. 

2. The Sessions Judge has no power to order a retrial with the condition that evidence 
already on record should be considered. 1935 N. 125 (2) = 36 Cr. L J. 740. 

Charge— alteration of charge necessitating. S. 229, Cr. P. C. 

1. If the amendment of charge raises a differeat question of law and would admit of a 
diflerent line of defence, the accused would be prejudiced and a new trial would be 
necessary. 6 B. H. C. R. 76. 

2. Where the original and altered charges are nearly related to each other and the 
accused did not object to the amendment, a new trial is not necessary. II B. H 
C. R. 278. 

3. When a new charge was read aloud to Jury but was not explained to the prisoner 
and he was not called upon to plead to that charge but his counsel when asked did 
not require a new trial. Held, that omission did not affect the trial. 8 B. 200. 

. Composition of offence bars — . Componnding offences — 12. 

A composition has the effect of an acquittal and not a discharge and therefore a complete 
bar to prosecution for the same offence. 22 P. L. R. 1910. 

. Delay in ordering—. See Delay — 19. 
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7, District Magistrate's power to order — , 

District Magistrate cannot order retrial of a case, although he can order further enquiry. 

52 A. 257=1930 A. 257=31 Cr.L.}. 995= 126 LC 253. 

8, Grounds for and against—. 

1. That the reasons given by the lr5’inff Rfagisfrate in rejecting the prosecution evitfence 

ground for ordinary retrial. 1927 A. 727=105 1. C. 

658=28 Cr. L. J.946. 

2. When the finding of the trial Court is vitiated by erroneous assumptions and un 
warranted conjectures, a retrial should be ordered. 106 I. C. 682. 

3. If the prosecution is rejected as being doubtful, retrial should not be ordered. 

L. 543 = 31 P. L. R. 729, 1921 M. 687=69 I. C. 3S0. 

4. In an order of a Magistrate if the Sessions Judge thinks that the charge was triable 
by him, he should order that the accused be committed for trial. 1922 A. 345=61 

I. C. 728=23 Cr, L, J. 456. 

5. If there is no reasonable probability of conviction, retrial should not be ordered. 50 

M. 274, 8 O. W. N. 1215. 


6. If one of the jurors expresses his opinion outside the Court before the trial js con- 
cluded and the fact is brought to the notice of Judge, a retrial should be orderw- 
1921 C. 631=* 62 I. C. 334 = 25 C. W. N. 240. 

7. Where the cross-examination of prosecution witnesses .was perfunctory owihg l'J 

Counsel s inaptitude and facts were not ascertained under S, 320 read with S. 
Penal Code, retrial should be ordered. 1924 C. 257 = 25 Cr. L J. 817. 

8. When acquittal is set aside for non»compltance of the provisions of S. 342, Cr. P* C-i 
High Court cannot determine whether accused should be retried. 51 C. 924. 

9. When the evidence is held to be false it is not desirable to order retrial on 
charge after acquittal. 82 I. C. 364. 

10. The mere fact that Magistrate places a different v.tlue on discrepancies in evidence is 
no ground for retrial. 1921 L. 214 =*60 I. C. 55 = 3 L. L. J. 97. 

11. If the accused is prejudiced, when convicted for an offence for which no charge vrss 

drawn up, retrial should be ordered. 1925 C. 581 =84 I. C. 708. 

12. A Judge can refuse to order a retrial on the ground of illegal joint 

siders that accused have already undergone sufficient punishment. 1931 1“ 76 
Cr. L.J. 143 = 135 I. C. 805. 

13. A retrial cannot be ordered simply because some evidence was improperly a nn 
1931 M. W. N. 1067. 

14. Smallness of a fine inflicted on accused for causing injury b)y fireworks 
Magistrate did not take serious view. Retrial was not ordered as acc 
punished m pocket by proceedings. 1925 A. 301 (2)=86 I. C. 222. 

15. In exceptional cases where the evidence IS of such a character as Court 

consideratipn that its real value cannot fairly be appreciated, 

which heard the evidence, a new trial will be directed. 6 Bom. H. O. • 


16. 

17. 


Retrial should not be ordered too lightly. 1935 C. 184. 

When a reference has been made under S. 307 (3), Cr. P- C - 
proper trial, retrial may be ordered. 1935 C. 184. 22 M. ^3, 19 Cr. , 

C. 631=62 I. C. 334, 50 C. 41=1923 C. 453 and 1925 C. 575=52 C. 403 Ket- 


and there 
19 Cr. L. J- “8, 


9. High Court’s power to order— revision. S. 439, Cr. P. C. 

1. When acquittal IS wrong High Court can order retrial, 1929 14.87. the 

2. It will not bs right to help the Prosecution by shaping its rase 603'* 

whole matter has been threshed out, by ordering letiial. 

86 I. C. 705. . J (Jefeoee 

3. If the accused was not examined under S. 342, Cr. P. C., map was jq apP^^ 

witnesses were examined as Court-witnesses and the Government re jjdd, 

and the accused who was acquitted was a European British sabje 
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retrial should be ordered. 1921 C. 259 =61 I. C 655=25 C. W. N. 609. 

4. The acquittal cannot he s;t a'jide on the ground that in District Magistrate’s opinion 
evidence is sufficient for conviction. 95 I. C. 599=27 Cr. L J. 823. 

5. A different view of evidence by High Court is not sufficient to order retrial. 7 R. 538 

= 120 I. C. 912. 

fi. An order of retrial in a case of discharge under Ss. 312, 355 and 506, Penal Code, 
after two years, amounts to travesty of justice. 1923 L. 178=111 I. C. 575=29 

Ct. L. ]. 895. 

7. High Court c.an direct accused to be committed for retrial. 52 M. 156, 6 A. 40, 
15 C. 608, 27 B. 84. 

8. If case is not finally disposed of by a Bench the Chief Justice can direct another 

Bench to hear it. 19 7 951 = 105 I C 686. 

9. Where the evidence of previous conviction was discovered after the conviction, the 
High Court will order a retrial to enable the prosecution to suppliment evidence 
bearing on the question of punishment. 19 P. R, 1905, 36 P. R. 1884, 43 
P. R. 1905, Cr. 

10. When after the swearing of Jury and reading out eh-arije, the High Court Judge fell 
ill, another Judge should continue the trial 1927 B. 161 = 101 I. C. 178 = 28 
Cr. L. J. 402. 

10. On transfer of a case. See De «ovo trials. 

1 1. Previous conviction or acquittal bars — . See Previous conviction or acquittal 

barring trial. 

12. Right of prosecution after an order of— . 

Where a retrial is ordered, It IS alw.ays open to the prosecution either to proceed or not 
to proceed as it may be advised. 1921 C. 257=61 I. C. 1003. 

13. Stage of ordering— . 

High Court can order retrial from any stage of criminal proceedings. 1932 S. 64. 

14. Which Court should try the case after order of — . 

1. Where no Court is mentioned by the High Court, it should not be presumed that the 
High Court's intention was that it should be tried by the same Magistrate. The 
discretion lies with the Magistrate to choose a Court. 1926 C. 1173=97 I. C, 948 
= 27 Cr. ■ . J. 1188. 

2. When a conviction is upset by the superior Court and retrial ordered, it is desirable 
that the trial should not be held before the same Magistrate. 1926 C. 1173 = 
97 I. C. 948. 

3. \Vhen the Magistrate committed an illegality and examined witnesses after it and the 

Magistrate expressed an opinion on the evideoce, the de novo trial should be held 
by another Magistrate. 53 B. 578=1929 B. 209=31 Bom. L. R. 593 

15. When arguments not heard. 

In an application under S. 488, Cr, P. C., the case was fixed for orders. The Counsel 
for husband appeared and wished to argue the case and put in some documents but 
Court ruled him out. Held, the case should be retried. 1930 N, 59=120 J C 
416=31 Cr. L. J. 110. 

16. When accused punished in pocket. 

Where the Magistrate inflicts a small fine and accused is punished in pocket by the 
proceeding, retrial should not be ordered. 1925 A. 301 (2), 86 I. C 222. 
RETROSPECTIVE EFFECT. See Interpretation of Statute. 

REVIEW. S. 369, Cr. P. C, 

1. By High Court in its Appellate Jurisdiction. 

1. If the Division Bench of High Court passes an erroneous order in appe.al, the only 
remedy is to make a petition under Ch. X.<IX to the Local Government for com* 
muting orjsettmg aside the sentence, 45 A. 143= 1923 A. 473 (2). 
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7. District Magistrate’s power to order — , 

District Magistrate cannot order retrial of a case, although he can order further cnquirj. 
52 A. 257=1930 A. 257 = 31 Cr. L. J. 995=126 I. C 253. 

8, Grounds for and against — . 


1. That the reasons given by the trying Magistrate in rejecting the prosecution evidence 
are open ro objection, is no ground for ordinary retrial. 1927 A. 727=105 1. C. 
658=28 Cr. L. J. 946. 

2. When the finding of the trial Court is ntjated by erToneous assumptions and ua 
warranted conjectures, a retrial should be ordered. 106 I. C. 682. 

3. If the prosecution is rejected as being doubtful, retrial should not be ordered. 

U 543^31 P. L. R. 729, 1921 M. 687=69 I. C. 330. 

4. In an order of a Magistrate if the Sessions Judge thinks that the charge was tmWe 
by him, he should order that the accused be committed for trial, 1922 A, 345=61 
I. C. 728 = 23 Cr. L. J. 456. 

5. If there is no reasonable probability of conviction, retrial should not be ordered. 30 
M. 274, 8 O. W, N. 1215. 
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6. If one of the jurors expresses his opinion outside the Court beforetbetrialiscon- 
eluded and the fact Is brought to the notice of Judge, a retrial should be oidcted. 
1921 C. 631«62r. C 334*25 C. W, N. 240. 

7. Where the cross-examination of prosecution witnesses tvas perfunctory 
Counsel's inaptitude and facts were not .ascertained under S. 320 read with 5. 4 ■ 
penal Code, retrial should be ordered. 1924 C. 257’®25 Cr. L J. 817, 

8. When acquittal is set aside for non-comphance of the provisions of S. 3^, 

High Court cannot determine whether accused should be retried. 51 C. 924. 

9. When the evidence is held to be false it is not desirable to order retrial on amend*^ 
charge after acquittal. 82 I. C. 364. 

0. The mere fact that Magi.strate places a different Vtslue on discrepancies in ev’ideoctw 
no ground for retrial. 1921 L. 214=60 I. C. 55 = 3 L. L. J. 97. 

1, If the accused IS prejudiced, when convicted for an offence for which no charge 

drawn up, retrial should be ordered. 1925 C. 561 = 84 1. C. 708, 

‘IS ' ' - 

3. A retrial cannot be ordered simply because some evidence was improperly admit 
1931 M. W. N. 1067. 

4. Smallness of a fine inflicted on accused for causing injury by were 

Magistrate did not take serious view. Retrial was not ordered as 
punished m pocket by proceedings. 1925 A. 301 (2)='86 I. C. 222. 

5. In e.vceptional cases where the evidence is of such a character as Court 

consideration that its real value cannot fairly be appreciMeo, 

which heard the evidence, a new trial will be directed. 6 Bom. H. • 

6. Retrial should not be ordered too lightly. J935C. 184. (jeert«o 

7. When a reference has been made under 5. 307 (3), Cr. P. C., T^g6S, 1^^* 

proper trial, retrial may be ordered. 1935 C. 184. 22 M. ^^' 79 • ' • ^ ^ 

C. 631=63 I. C. 334, 50 C. 41=1933 C- 453 and 1925 C. 575 = 52 C 403 

High Court’s power to order — in revision. S. 439, Cr. P. C. 

1. When acquittal is wrong High Court can order retrial. 1929 N. 87. ihe 

Z It will not be right to help the Prosecution by shaping its case 603“' 

whole matter has been Ibresned out, by ordering retiial. 

86 I. C 705. . , 

3. If the accused v.-as not examined under S. 342, Cr. P. C., map was ^ a.opeai 
witnesses were ernmined as Court-witnesses .sod the 
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retrial should be ordered. 1921 C. 269=6t 1. C. 655=25 C. W. N. 609. 

4. The acquittal c.annol ba ^at aside on the ground that in District Magistrate's opinion 
evidence is sufiicient for conviction. 95 I. C. 599 = 27 Cr. L J. 823. 

5. A different view of evidence by High Court is not sufficient to order retrial. 7 R 538 
= 120 I. C. 912. 

6. An order of retrial in a case of discharge under Ss. 3t2, 355 and 506, Penal Code, 
after two years, amounts to travesty of justice. 1923 L. 178=111 I. C. 575=29 
Cr. L. J. 895. 

7. High Court can direct accused to he committed for retrial. 52 M. 156, 6 A. 40, 
15 C. 608, 27 B. 84. 

8. If case is not finally disposed of by a Bench the Chief Justice can direct another 
Bench to hear it. '19 7 M. 951=105 I C. 686. 

9. Where the evidence of previous conviction was discovered after the conviction, the 
High Court will order a retrial to enable the prosecution to siippliment evidence 
bearing on the question of punishment. 19 P. R. 1905, 36 P. R. 1884, 43 
P. R. 1905. Cr. 

10. When after the swearing of Jury and reading out charge, the High Court Judge fell 
ill, another Judge should continue the trial. 1927 B. 161 = 101 I. C. 178 = 28 
Cr. L. J. 402. 

10. On transfer of a ease. Sec De novo trials. 

11. Previous conviction or acquittal bars — . See Previous conviction or acquittal 

barring trial 

12. Right of prosecution after an order of — . 

Where a retrial is ordered, it IS alwa\s open to the prosecution either to proceed or not 
to proceed as it may he advised. 1921 C. 257 = 61 I. C 1003. 

13. Stage of ordering— . 

High Court can order retrial from any stage of criminal proceedings. 1932 S. 64. 

14. Which Court should try the case after order of — . 

1. Where no Court is mentioned by the High Court, it should not be presumed that the 
High Court’s intention was that it should be tried by the same Magistrate. The 
discretion lies with the Magistrate to choose a Court, 1926 C. 1173 = 97 I. C. 948 
= 27 Cr. ■ . J. 1188. 

2. When a conviction is upset by the superior Court and retrial ordered, it is desirable 
that the trial should not be held before the same Magistrate. 1926 C. 1173 = 
97 1. C. 948. 

3. When the Magistrate committed an illegality and e.vamined witnesses after it and the 

Magistrate expressed an opinion on the evidence, the de tiovo trial should be held 
by another Magistrate. 53 B, 578=1929 B. 309 = 31 Bom. L. R. 593 

15. When arguments not heard 

In an application under S. 488, Cr, P. C., the case was fixed for orders. The Counsel 

f,., J ..J -V I. ‘he case and put m some documents but 

■ be retried. 1930 N. 59=120 I. C. 

16. When accused punished in pocket. 

Where the Magistrate inflicts a small fine and accused is punished in pocket by the 
proceeding, retrial should not be ordered. 1925 A. 301 (2), 86 I. C 222. 

RETROSPECTIVE EFFECT. See Interpretation of Statute. 

REVIEW. S. 369, Cr. P. C. 

1. By High Court in its Appellate Jurisdiction. 

1. If the Division Bench of High Court passes an erroneous order in appeal, the only 
remedy is to make a petition under Ch.XXIX to the Local Government for com- 
muting orjsetting aside the sentence. 45 A. 143= 1923 A. 473 (2). 



2. If n sinplc JiuiiTc of Iho Iliph Coiirl Im, nn nplcr dkm!«inB nn appeaU 

IJcncii wnnot review tlinl order by relicnrinfj the nppeal. 46 M. 382, 

3. rriph Court can cntrrinin an npplicniion to review n jticlptncnt pa«:«!ed by it on appeal 
in a crmitnal cn?c. 5 W. K. 6|, 1 P. K. 1901, 45 A. 143. 

4. As soon as the appellate judgment is pronounced and' «!ifjncd by the Judges, the 
High Court becomes /unctut officio and it cannot interfere with it in any way. H 
C. 42, 7 A. 672, 

5. High Court has no power summarily rejecting a criminal appeal but itmaydosoif 
the accused had no chance of defending himself, 46C. 60. 

6. Judgment of two Judges as Criminal llench cannot be overridden by any other Judge 
or Bench. 1933 C. 870-34 Cr. L. J. 1100, 

7. Where the High Court has pronounced the judgment and signed if, it becomes 
functus ofjicio and neither the Judge, who passed the judgment nor any other 
Bench of the High Court has any power to review or reconsider it except for 
correcting a clerical error. 14 C. 42, 8 P. R. 1909, 23 B. 50, 1927 M. 951=23 Cr. 
L. J 974, 1935 A. 446, 47 M. 42S. Whether the judgnient was passedinappeah 
45 A. 143.4 13. 101 Of in revision. 1935 A. 466, 20 Cr. L. J. 447, 10 L. 241=1929 
L. 797 = 30 Cr. L. J. 815, 38 A. 134. Se<r 1927 A. 724 = 29 Cr. L. J. 8S. 

2. By High Court in its inherent jurisdiction. S. 561.A., Cr. P. C. , 

1. It is wrong that High Court should under S. 491 retry itself a question which 
has already been determined by the same Court in its ordinary original 
jurisdiction or to p.as3 an order overriding .an order already made bv the same High 
Court. 56 C. 32=1928 C. 367, 61 C. 155. 

2. There is no inherent power in the High Court to alter or review its own judgment 
once it has been pronounced or signed except is cases where it was passed without 
jurisdiction or in default of appearance without an adjudication on merits. 10 

1, 46 M 382, 29 Cr. L. J. 669. 61 C. 155, 1935 A. 466—60. 

3. S. 561-A. is of general nature and h.as no application to the question whether *1^® 
High Court should review its judgment. 1926 L. 196, 19 B. 732, 56 A. 990. 

4. There is no provision in the Code for reviewing the judgment of subordinate Courts. 

19 B. 732. 

5. High Court has power to reconsider the question of sentence when 
justice require it. 1928 O. 402=111 I. C. 573=29 Cr. L. J. 893, 1927 L. 139. 

6. A dismissal for default of appearance is not a judgment and the Court may rehear 
the appeal or revision. 46 M. 382, 1928 R. 283 = 50 Cr. L. J. 749. 


7. Expunging remarks is not a review of judgment. 2 P. W. R. 1910 Cr. 

8. High Court has inherent powers to review its order for the examination of a witn 
in Court and substitute one fpr the examination on commission. 1931 P* ° • 

9. When the appellate or Revisional Court has considered the case, the ^ 

not be reviewed afterwards under its inherent powers. 32 Cr. L. J. 19- • 

10. If the conditions required under S. 421, Cr. P. C., for dismissing an 

complied with, the High Court whether the Bench of same Judges dittereni j 
can interfere under S. 561-A. 1935 S. 84. 10 L. 1 = 1928 L. 462.^23 M- y 
M. 382, 58 M. 84, 6l C. 155 and 14 C. 42 Ref. 1927 L. 139 = 28 Cr. L. J. 

I. C. 1039 overruled by 10 L. 1. _ . 


11. There has never been an inherent power in the High Court to alter o , except 

own judgment in a criminal case, once it has been pronounced and sig ^ ^ 
in cases where it was passed without jurisdiction or in default oi appea to 

out an adjudication on the merits. The remedy of the aggrieved person ^ 
the Local Government to exercise its powers. 1935 A. 60-151 j- „ ig27 

L. J. 1485. 10 L. 1 = 1928 L. 462=110 I. C. 221 = 29 Cr. L. J. 669 overrul g 

L. 139 = 28 Cr. L.J. 239 Ref. 1928 0. 402= 29 Cr. L- J. 893 and 
Diss. from. 

By High Court in its original criminal jurisdictions. S. 434, Cr. P. C. 

1. High Court can review the judgment or order of a Judge passed in the 
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its original jurisdiction. 7 A. 672, 10 B. 176, 23 B. 50, 19 Bom. L. R. 695. 

2. In the absence of anv raserr.ation of a question of law by the trying Judge the High 
Court 15 precluded from re-openIng a question which has been decided by the single 
Judge presiding at the trial. 32 B. Ill, 1 P. R. 1909 Cr. 

3. The High Court in considering a point of law reserved under S. 434, Cr. P. C., can 

review tlie whole case. If it is of opinion that any evidence has been improperly 
admitted or rejccied it can affirm or quash the con%’iction, 1 C. 207, 17 C. 642 
4 C. W. N. 433, 2 B. 61. 32 D. 111. 1 P. R. 909 Cr. 

4. The High Court, like the Lower Courts car. review its judgment before it is signed. 

38 C. 823. 

A. By High Court in its revisional jurisdiction. 

1. Division Bench of the High Court has no power to alter or review the order of a 

High Court pronounced in the everctse of its revisunal jurisdiction. 7 A. 672 10 B 
176, 23 13. 50. 19 Bom L. R. 695. 38 A. 134, 20 Cr. L. J. 447, 26 C. 188 19'^^ L 
797-10 241, 1935 A. 466, 2 Cr. L. J. 465, 17 Cr. L. J. 47. 

2. There is no provision m the Code for reviewing the judgments of subordinate Courts. 
The High Court can revise only such judgments under the ample powers conferred* 
by S. 439, Cr. P. C. 19 B. 732. 

3. .\ reasonable opportunity to the accused to be heard is a condition precedent to the 
evercise of jurisdiction under S. 439 when the Court is considering the question of 
enhancement of sentence and if it is not given its order is void ab tnttto 47 M 
428=1924 M.640«46 M. L.j. 456. 

4. Where by mistake a case is posted on a day anterior to that fixed in the notice to 
the accused, the order IS null and void and the High Court is to proceed with the 
matter afresh after proper notice. 46 C. 60, 47 M. 428, 55 C. 417. 

5. If a revision case IS dismissed by High Court for default of payment of nrinfino. 

charges, it cannot be reheard. 1923 M. 276=23 Cr. L. J 746. ® 

6. A single Judge of the High Court has no power to alter or revise an order passed bv 

him in revision. 47 M. 428. ^ 

7. High Court has no power' to review its judgment pronounced m a criminal 
20 Cr. L. J. 447. 14 C. 42. 10 B. 176, 7 A. 672 Foil., 1935 A. 466. 

8. A Division Bench or Full Bench cannot revise the order of a single Judge e.vercis 
ing original criminal jurisdiction 1 P. R. 1909 Cr.'se P. R. 1909 Cr. 

9. Where sentence against accused is reduced without notice to the Crown, Court h 
no right to reconsider the matter as the Crown has no right to be heard m rh* 

of sentence. 61 C. 155 = 1933 C 870. 


10. If the criminal revision is dismissed for default. High Court has no right to entsrts 
a fresh application for the same relief. 13 Cr. L. J, 710, 16 Cr L J 697 lo?? 

276. Co/itrn 1924 L. 310=23 Cr. L.J. 750, 1923 R. 288. ^^4) dl. 


5. By Magistrateor Sessions Judge of its own order or judgment. 
See Judgment — 1. 


S. 369, Cr. P C. 


1. The Court has no jurisdiction to review or revise its own orders m criminal 

1925 O. 476 = 85 I. C. 383 = 26 Cr. L. J. 543, 7 Bom H. C. R. 70, J9™ 59 

2. It is not open to a Magistrate to alter or review his proceedings or judgments in an 

case after they are signed and published. 10 C. W. N. 1062 23 B Sf) -75 d 
1916, 13 Bom. L, R. 521, 19 Cr. L. J. 225. 1935 S. 84 ' 

3. Where a Magistrate after signing and pronouncing judgment in open Court on thp. 

same day enhanced the sentence at the request of the accused in order to ’make 
order although the Magistrate acted with the best of 

4. Accord was ebareed under Ss. 379-75 and the Sess.oos Judge sentenced him under 

S. 379. I. P. C. Next he inquired into the charge of previous conviction H^lri 
meit 4rB ^2^"^ proceedings were invalid, as it amounted to review of the judg’ 
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5. A Magistrate who makes an order under S. 145 without any direction as to costs, has 
power to order the same subsequently and the latter order is not a review of his 
judgment. 47 C; 974. 

6. If the Magistrate disposing of an appeal accidentally omits to pass an order ander 

S. 520, it will be open to him or bis successor to pass such an order afterwards. 
43 M. L. J. 87. 

7. A District Magistt'ate can order further inquiry into a case in which the order of 
dismissal or discharge is passed by the District Tilagistcate himself. 28 C. 102. 

8. Where the District Jfagistrate has ordered that there was no cause for interfering 

with the order of discharge, he cannot subsequently order further enquiry, as it 
amounts to reviewing his order. 5 Bur. L. T. 37. 

9. When mistake has been made m the judgment, e.g. ’ ’ ■ 

• ously dismissed as time barred or when an illegal 

open to Judge or Magistrate to alter or review his j.. ^ 

course open to him is to submit the case to the High Court. 19 B. 732, 5 Bom. I- 
R. 360, 22 B. 949, 23 Bom. L. R. 846. 

10. Rven if the appeal is summarily rejected under S. 421 for default of appearance, it u 
not open to review 4 B. 101, Contra 7 M. H. C, R. App. 29. 

11. A Sessions Judge cannot alter or set aside a conviction once signed by him on the 

ground that the sentence passed by him is illegal. 25 P. R. 1916 Cr. 

12. Magistrate cannot add note to his judgment, by which he tries to throw doubts on 
the conclusions at which he has arrived on the evidence. 2 A 33. 

13. An entry m the order sheet “Enter false, mistake of law" is an order finally disposi^ 
of the case and has the efTsct of “destroying the proceedings" and therefore under ^ 
369 the Magistrate has no jurisdiction to alter or review it. 1923 P. 532»72 I. 
9+5 = 2+ Cr, L. J. 481, 20 C. 867. 

14. Where the accused obtains judgment of acquittal under S. 247 by means of a fraud 
on the Court e.g., by preventing the complainant for appearing when case was cane 
or bv wrongfully arresting or detaining him on a false charge), the Code does 
permit the case to be restored on proof of fraud. 38 M. 1028. 

15. It is not open to Magistrate to review an order which is final order, 
party is concerned under S. 145. 1925 N. 457*89 I. C. 153*26 Cr. L. J. 1 

16. An order of attachment under S. 146, Cr. P. C., is in the nature of judgment an 
cannot be reviewed by the same Court. 19 Cr. L. J. 225, 19 Cr. L. J. I^j* ^ 

17. A Magistrate can review an order passed by himself under S. 145, Cr. P* 

35 C. 350. 

18. Final order under S 48S, Cr. P. C , cannot be reviewed. 39 I. C. 700*21 • 

N. 344=18 Cr. L. J. 556. . . • - n 

19. If the case is decided, the same Judge or some other Judge 

cannot review it, whether ft is right or wrong. 1935 S. ^ 426 , 

5W.R.Cr.61. 7M.H.C.R. App. 29. 4 B. lOJ. 16 I. C 518, 

03 M. L. J. 67=1934 M. 506=58 M. 84. 10 L. 1 = 1928 L. 462, 61 C. 13 
H C. 42 Kef. ^ 

20. Or Jer of transfer IS not ia the natare of judgment, and 6ence it can be a terr 
It IS once passed and signed. 3935 A. 815= 156 I. C. 163 — 36 Cr. . J. 

23. Although S. 369 refers in e.sprcss terms to judgments under Ch. 26 »f the 
pnncinles laid d^wn therein .apply to final orders which are 
judgments. 1935 A. 815= 156 I. C. 163 = 36 Cr. L. J. 918. ^ 

A Cnminal Court has no anthority to review .a final order passed by it un er ~ 

Cr. P. C. 1935 R. 447. 35 C. 350 Foil 

6. Rejection of appeal. iedgmcel 

WTiere an appeal was rejected, as copt- of judffment ants 61ed. it was no 
and could he reviewed. 1934 A. 206 = 56 A. 299. 1923 R. 28S Rel. on. 
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REVISION. S. 439, Cr. P. C. See Further inquiry— Record. 

1. Abatement of — . See Abatement. 

2. Admission of documents. 

When certain applications were not filed in lower Courts and there was no evidence 
that applications were in the handwriting of the applicant, private copies could not 
be admitted at revision stage. 1933 86-3- Cr. L. J. 124. 

3. Against acquittal. 

1. A private prosecutor cannot apply in revision, lA hi. 363, 7 C. 447, 1927 N. 170= 
102 I. C. 219, 41 B. 560, 41 1. C. 817, 40 A. 84, 53 C. 471, 46 C. 9S6, 1934 A. 846, 
1923 L. 185, 1929 R. 321 

2. Revisional powers should be exercised in exceptional cases only, 49 A. 254, 31 
Cr. L. ]. 584, 1925 L 490^90 I. C. 668 

3. Misappreciation of evidence is no ground for revision against acquittal, 1931 N. 102 

= 31 Cr, L. J. 194 = 121 I. C. 51. 

4. No revision lies against acquittal based on erroneous view of law. 30 Cr. L. J. 405, 
18Cr. L. J 151=20 C. W. N. 862, 8 P. R. 1918 Cr., 42 M. 109, 1927 M. 473, 
51 M. 180, 1 A. 139. See 6 A. 484, 1923 N. 36. 

5. High Court would revise an acquittal order at the instance of private prosecutor, 
only when the order is seriously unjust and public justice demands it. 17 Cr. L. J. 
1 = 33 I. C. 129. 42 I. C. 330. 

6. If the order of appellate Court is of a summary nature and discussion of evidence is 
very inadequate, High Court will interfere. 18 Cr. L. J. 519 = 39 I. C. 487. 

7. In case of public prosecution, if the Government does not appeal, High Court will 
not take up revision against acquittal 40 A. 84 

8. High Court will not interfere in revision against acquittal especiallv after long delay, 
16 A. L. J. 373 = 45 I. C. 511 

9. High Court will interfere if acquittal is based on irrelevant matter instead of on 
merits. 21 Cr. L. J. 564 = 57 I. C. 84. 

10. High Court will not interfere in revision unless the setting aside of acquittal is 
urgently demanded m the interest of public justice. 47 C 818, 1931 R 94 1025 
M. 375. 1924 M, 837, 1925 N 115, 1935 O. 176. 

11. High Court cannot convert acquittal into conviction but can remand for trial accord- 
ing to law, 60 I. C. 1000, 22 Cr. L. J. 312. 

12. Revision lies when acquitt-al is based on mis.apprehcnsion of law. 1924 L. 286. 

13. If circumstances of assault are not truly disclosed by complainant, acquittal of 
accused IS proper 1925 P 321 = 26 Cr L ) 516 

14. Court of revision does not ordinarily interfere with wrong acquittal 19'’8 L IPS 

= 29 Cr. L. ]. 34=106 I. C 450. “ 

15. If conviction under one section IS altered to conviction under another section it 
amounts to acquittal under the original section and it cannot be set aside for mere 
enhancement 48 B 510, 1930 L 338=127 I. C. 855. 

16. Although'interfcrence is not usual, but in certain exceptional circumstances it i« 

legal. 22 Cr. L. J. 638=63 I. C. .'34. 

17. In case of acquittal, the High Court can exercise its powers of revision on the annli- 
cation of a private prosecutor 2 443. 27 C. 323. 33 C 735. IS I* \V R 1915 
Cr..6S. L. R. 121, 25 C. W. N. 609. 18 C. W. N. 1244. But 53 C 471 
40 A. 84, 1929 R. 321, 1927 N. 210, 2 P. 703, 1925 L- 490. 1927 M. 293. 

18. The High Court ought to interfere with an order of acquittal at the instance of 
private prosecutor especially in a cast of defamation or insult, where the o*Ten^e is 
of so personal a nature that the Local Government would seldom be willin-' to 
appeal from acquittal. 20 Cr L. J. 703, 42 C. 612, 50 C. 159, II C L.J.113.** 

19. High Court will interfere where cider of acquittal w^s passed under S. 247 for non- 
appearance cf complainant. 26 O. C. 2S2. 
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20. Where no appeal ha<; hccn prcfettcd by LocM Gorernment an application by pxmU 
prosecutor should be discottaffcd on pabHc {frounds. 14 M. 563, SB. 197 24 A 
546, 6 A. 484, 8 C. 895. 

21. If there is no appeal against acriuittah ifigb Court should not interfere on reference 
from District Magistrate. 25 A. 128, 38 M, 1028. 5 L. 16, 24 A. 346. 

22. High Court cannot in its tcvisional jurisdiction convert a finding of acQnUtal under 
S. 302 into conviction under that section, although the Court held the accused 
gmlty under S. 304, I. P. C. 1923 P. C. 254-50 A. 722«29 Cr. L. J. 823, 44 A. 
332=1922 A. 487. 

23. High Court in its revisional jurisdiction will not move against an order of acqujtia), 
unless there is some glaring defect. 1955 O. 176-150 I. C. 951-35 Cr. L. J. 1216. 
1932 O. 114-33 Cr. L. J. 383 and 1933 0. 257«34 Cr. L. J. 661 Foil. 
1931 L. 533, 1923 B. 74, 1923 L. 185, 1934 A. 714, 1933 N. 259, 1923 
L. les—eoi. 


24. Acquittal c.an be set aside If order is Uased on misconception of law. 1934 A. 190* 
35 Cr. L, J. 998. 

25. In case of revision against acquittal, High Court wdl not go into evidence. 
1934 A. H6. 

26. High Court in revision cannot convert finding of acquittal into one of coavictioa. 

1921 A. 76, 30 Cr. L. J. 405—552. 53 B. 564. 

4. Against Appellate orders. 

1. In a revision against an appell.ate order High Court will, as a genera! rule, tafe® 
as the facts of the case the finding of the lower Court and not of the first Court. 
18 Cr, L. J. 435, 1+ Cr. L. j. 590, 1925 O. 180, 1927 S. 39, 11 Cr. L. J. 629. See 

1922 A. 122*23 Cr. L. J. 241. 

2. But when the Lower Appellate Court h.as not gone into the quest^a with 

thoroughness, High Court wdl investigate the original trial. 20 Cr. L. J. 370. 

4*A. Against charge — . Sec — 28. 

1. If the trying Court thinks that there »s a ^ni»a /acte case agalost 'the raan aad 
frames the charge, it would be inadvisible to interfere in Revision at that stag i 
unless it can be shown that the order »s perverse in the face of all evidence, ly 
R. 292*36 Cr. L. J. I293-I58 I. C. 33. 

2. The Revisional Court cannot interfere merely because Magistrate has not done as 
the revisional Judge would have done. Ibid. 

3. When charge has been drawn up, High Court will not interfere, 28 Cr. L. j* 644. 

5. Appeal and — Distinction — . See Appeal. 


6. Appealable cases. 

1. Where right of appeal e.vists and is not exercised no revision lies. 30 c 

-1928 M. 1174, 22 Cr.L.J. 313, 1930 0. 497, 14 B. 331. 1929 P.6i0,19-^5' 
176, 1935 R. 393, 50 A 722. 

2. Appeal filed beyond limitation cannot be treated as revision. 27 Cr. L. J. 780 

S. 215-95 I. C. 316. . 

3. Competency of appeal bars a right to move for revision, but High Court can m 

fere swo motif. 25 Cr. L. J. 1362. ^ 

4. Where appeal is not preferred, though allowed by law, still ** 

its revisional powers when there is miscarriage of justice. 1931 D. i 

5. Where Sessions Judge hearing appealable sentences comes to 
accused are not guilty, he must refer the case of non*appealab!e sen 
Court for the exercise of revisional jurisdiction. 39 A. 549. 

6. District Magistrate should first move Local Government to file appeal 
acquittal, rather than more High Coart m revision. 26 Cr. L. J. 33/- 

7. An appeal may be dealt with as a revision when no appeallies. 1928 ^' appeal 

513,16 0.799, 2M. 30, I92S L. 230, 2 Cr. L. J. 105; or even when 
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though filed is Tvithdravm. 1931 L. 97 ; or when it abates. 
art appei^l lies and is filed beyond time, it cannot be 


1926 S. 215. 


2 B. 564. Bat ^berd 
treated as revision. 


7. Arguments in—. See— 18. 


7>A. Costs in. 


High Court cannot award costs to party in revision. 55 A. 301, 48 M. 262. 

8. Compounding of offence. S. 345 (5-A), Cr. P. C. 

Before the amendment of 1923, there was conflict of opinion whether High Court couid 
allow composition of offence in revision. Now S. 345 (5-A), Cr. P. C., provide 
that it can. 55 C. 1190=1929 C. 96. 46 A. 91. 1929 N. 278, 1934 L. 317, 1929 
P. 512, 1925 P. 583. 


9. Delay in — . See Delay 21. 

1. There is no rule of practice that revision filed after 60 or 90 days must be rejected 
on the mere ground of delay 1934 L. 264=151 I. C. 943. 1920 L. 241 — 1 L. 
508 Bel. on. 

2. Delay in filing revision should be explained. 1933 0. 257 = 34 Cr.L. 3.661. 

3. High Court will not interfere if there is unexplained delay in filing revision. 27 A. 
486, 6 Cr. L. J. 153, 1933 C. 647 = 35 Cr. L. J. 29. 49 B. 906, 8 A. 514. 

4. Where there has been so great delay that property m dispute passed on to third 

persons. 1927 C. 61. 

10. Discharge— See Record (calling for). Forther inquiry. 

"Discharged” m S. 437 does not mean absolntely discharged or in other words not 
charged with an offence exclusively triable by the Court of Sessions. 1934 L. 164 
= 15 L. 138. 192S P. C. 254 and 24 M. 136 Foil. 12 P. R. 1904, 8 L. 136, 1927 L. 
369 and 101 l.C. 892 overruled. 


1 1. Dispute about immovable property. See Dispute relating to immo\*able property— 19. 

12. Enhancement of sentence. See Enhancement of sentence— 4. 

13. Examination of accused. See Examination of accused— 23. 

14. Explanation by Magistrate in — . 

1. Though it is open to Magistrate called upon to show cause against a rule issued by 
the High Court in answer to the ground urged by the petitioner, who obtained the 
rule, but he cannot submit observations in order to add to or supplement bis judg- 
ment. 7 C. W. N 659 

2. A Magistrate showing cause against rule issued, must ask Legal Remembrancer to 
appear for him and must not address the Registrar of High Court direct. 4 C. 20. 

15. Expunging remarks. See Expunging remarks. 

16. Finding of fact. 

1. No revision lies from finding of facts. 112 I. C. 97, 1926 M. 154. 

2. Unless very strong ground for ao opposite coaclusioa is found to exist, the High 

Court will take the hnding of fact by the Lower Appellate Court and not of the 
first Court as toe f.act cf the case. 18 Cr. L. J. 435. 

3. The fact that High Court may be inclined to take a different view of the evidence 
is no ground for interference with finding of facts, 1923 P. 13 = 23 Cr. L. J. 834. 

4. High Court will not look into evidence, unless the lower Court omitted to consider 
some outstanding circumstances. 18 Cr. L. J. 915 = 42 I. C. 147. 

5. High Court generall> does not interfere with findings of facts 50 I. C. 983, 2S 15. 
533, 34 B. 378. 56 B. 192 = 1932 B. 194, 38 M. 1023. 2 M 38. 1930 L. 1051 = 32 
Cr. L. J 271, 1933 L. 236. 1925 L. 42, 1930 C. 645, 1926 M. 154. 1934 L. 264, 
1927 A. 555 = 49 A. 792. 11 P. R. 1911 Cr., 1935 K. 359, 1933 O. 117—195. 19 B. 
714, 1933 O. 568, 1933 S. 359, 31 Cr. L J. 659, 1930 P. 509, 1933 P. 697, 1935 
P. 95, 1931 R. 94. 

6. In revision High Court would weigh evidence. If prosecution evidence is ns good as 
defence evidence, the accused will be acquitted. 45 A. 109. 
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Illcli Court mu<t if eviJcnpp U ttp:itt witli nfcorffin? t? hw, 2t Cr. U J. S5i 
Ilich Court will not .lerMr hy th. lal.rt'c of rtwIiKliiy k-wrcn two ki. of 
or hrtn hut tv-nuhl Inl^rfore with f.trj, fjfher perverse cr nrrired at cw- 

Irury to hw. 46 A. 61. 


Whether n M.-irrurtcr fn lh« ofRco of i« n PuMic Serrant is a rjeesto 

01 het flfifl fhmiW not ni*ptf fnr the first time in reW^lon. 51 M. 85. 


Hiph Court TrnUxnmlr.efimlmc of fa'-t only in etcepllon.il enses. 100 I.C.T05, 
1923 S. 26« Ml I. C. 836, I93D 1». M'J. J9J5 ft. 45 ?:, 53 c. 


mu 


When cWilcnec Ins l>eeo coniHlfred hy two Count Hich Court will not ordicarily 
interfere with finding of faeu. 22 Cr. U J. 647>^63 f. C. 407. 


I’intlinircf fact* not hnic«{ on evitfence or recorif can be chaffeneed in reviura. 
1935 O. 241“ 134 1. C. 255. 


Session^Judje reversed ft fm'hn? of f.aci, hy referrinij to a fmdins in appeal is a 
counter c.n^c, fligh Court can interfere. ft« there wa* difhcchy in finding oct wbe> 
ther there was sufficient niatcrul on which the Sessions Judge rerersed the fiodjcj, 
1935 P.494. 

Finding of f.ict is ordinarily not disturbed. }lut High Court will interfere if tli* 
lower Court failed to lake right view of cTidencc. 1934 R. 42“ 35 Cr. L. J. 849, 

High Court wili not inlcr/ere w/ih the finding of fact unless perrerse. 3933 0. 
430“35Cr. L. J 121. 


High Court docs not interfere in revision with a finding of fact and specially in ca« 
of cenwrrenr finding by lower Court. 1921 P. 491, 15 Cr. L. J. 524, 34 F. 3?3, 
48 A. 603. 192S 11. 221, 20 C. 353, 1923 M. 237. 1934 O. 179, 1934 0. 23Z 1927 P. 
126, 1935 S. 105. 1933 S. 395—139, 1920 P. 775, 1925 A. 321. 


Ordinarily High Court will not go into facts unless conscience of High Court hi* 
been touched. U P. 150« 1933 P. 697. 

If the Judge hearing witnesses has been Mtisfied nnd there are no discrepaodes, his 
finding should not be disturbed. 1935 P. 697*»3'> Cr. L. J. 348. 

High Court declined to reopen finding of Sessions Judge favourable to accused, 
based on evidence. 1930 P. 509“32 Cr. L. J. 122. 

High Court should not interfere unless there is error of Law on the face of the 
record. 38 M. 1028. 


A Court of revision will not decide betn'een two eonfiieting sets of witness^ or two 
conflicting issues of f,ict. 46 A. 64, 35 Cr. L. j. 189, 1932 N. 97*=33 Cr. L.1- 
835, 4 Bom. L. R. 686. 

High Court will not look into evidence to see whether the finding is correct 19^. 
A. 66, 1933 M 279 - 34 Cr. L. J. 524, 1934 A. 846=36 Cr. !-■ J- W 22 C. 391, 
1927 M. 434. 1925 N. 123 ; or go into the iveight 1922 N, 172=23 Cr. L. J. 391, or 
sufficiency of evidence. 1923 O. 49, 14 P. R. 1868, 2 M. 38, 19 M. 
or question the finding of credibility of the evidence. 1932 A. 185, 10 P. K' 19w. 

1926 N. 115, 1933 N. 384, 18 Cr. L. J 915, 

High Court should not substitute, where twv) views are possible, its own 
evidence for that of lower Court, 1931 L. 98, 8 P. R. 19QS ??} 

Cr. L. j. 302, 1927 A. 727= 28 Cr. L. J. 946, 1928 P. 88, 1925 R. 193, 1929 R. 3^ 
1935 R. 192=36 Cr. L. J. 1044 ; nor will it interfere in a question of rootiw. 

1927 M: 613. 

But High Court has jurisdielion to entertain revision on question 
it IS necessary for the purpose of doing justice. 1924 L. 585, 45 A. 656 -i ' 

1 51 B 310. 46 A. 64, 10 L. 241. 1920 L. 330. 1927 A. 6-f7, 10 C. 1047, 14 C.3&I. 
21 C. 931, 14 B. 331, 1931 O. 172^ 1924 P. 758, 1925 O. 144. 

In exceptional case High Court wiU go into facts and do justice, 12 B. 377, ^ ; 
533. 58 B. 40 = 1933 B. 48^ 33 C. 295, 58 C. lOSl. /• ^=38 C. 

though the power should be exercised sjxiringly. 45 A. 656, 1931 t- oiv 
1081, 32 C. 180. 1933 O. 8, 18 Cr, L. J. 935. 
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26, High Court trill Inlercfcre with the iindtng of fact if it is contrar>' to well establish. 

ti principles of Uaw. ^6 A, 6t, 1922 P. 265, 1929 P. 429, 23 B. 429— 533, 1923 

L. 513 or where there is no cTldcnce to support the find.ng. 45 A 656, 8 B. 197, 

23B.479. 1930 C.615. 35C. 674. 13 Cr. L. J. 720—712—555—595—463, 1931 
L. 153. 1934 L. 264, 1927 L. 34. 1922 L. 459, 1929 P. 112, 1933 S. 171, 29 Cr. 

or when there is miscarriage of {ustice. 1934 A. 735, 14 B. 115 — 331, 

15 n. 351, 2 C. 1 10, 22 C. 99S, 53 C. 1031. 31 M. 133, 1933 O. 257, 1927 O. 345, 

1934 R.42. 1933 S. 139-359—396, 36 Cr. L. J. 1215. 

27. In showing cause against a rule for enhancement of sentence, accused is entitled to 
show cause against conviction and may enter into question of fact for that purpose. 
1923 A. 150*30 Cr. U. ). 933, 1929 L. 584=30 Cr. U 3. 699. 

17. Fresh application for—. 

Fresh application for revision on the same grounds is not maintainable. 1927 A. 724. 

18. Further inquiry. S«c Further inquiry. 

19. Grounds of. See— 34. 

1. When there is error in law or procedure, the High Court will interfere 1928 A. 1 

*29 Cr. L. J. 92. 20 W. R.41. 

2. Every irregularity or illegality does not call for interference. 1930 S. 315. 

3. If there is substantial doubt as to guilt of accused. High Court can interfere. 27 
P. W, R. 1916 Cr.. 34 P. W. R. 1915 Cr.. 6 P. R. 1875 Cr. 

4. Omission to take rery material evidence olTered by a'cused calls for interference. 
24 W. R. 60. 

5. Laxity and indifTetence by Magistrate in sifting and weighing evidence calls for 
revision. 2 A. 336. 

6. A defective investigation by Magistrate justifies interference. 2 Weir 570. 

7. If inferences unfavourable to accused and not to tbe prejudice of accused, High 

Conrt will interfere. 18 Cr. L. J. 116. 

8. If the Court omitted to consider some important evidence, High Court will inter* 
fere. 20 Cr. L. J. 551, 

9. High Court will interfere when the Magistrate has either refused to exercise a dis- 
cretion vested in him by law, or has exercised that discretion m an improper manner. 
19 C. 52, 2 C. 110, 28 B. 533. 

10 High Conrt will interfere on the ground of misreading of documentary evidence. 
28 B. 479. 

11. There is no species of injustice which the High Court wonld be powerless to correct. 

14 M. L. T. 200, 12 C. W. N. 678. 

12. When iu the interest of justice High Court’s intervention becomes necessary it 
ought not to be refused. 47 M. 722. 

13. High Court does not generally interfere on facts, but may do so in particular cases. 

66 I. C. 177, 1926 M. 154, 112 L C. 97. 

14. If the appeal is disposed of on merits, the fact that petitioner’s Counsel was not 
heard is no ground for revision. 1922 P.587 = 24 Cr. L. J. 118. 

15. Magistrate examined a witness after tbe arguments of the parties after the close of 
the case. Further arguments were not asked for. Held, that the omission is a bar 
to objecting to Magistrate's act. 1924 C. 980= 25 Cr. L. J. 1107. 

16. Where right of appeal exists, and is not exercised revision will not lie. But High 
Court may interfere under special circumstances. 1925 M. 239 = 26 Cr. L. J. 1350. 

17. Disposal of case on extra judicial grounds calls for interference. 26 Cr. L. J. 1350, 

18. Revisional jurisdiction has been conferred in order to correct miscarriage of justice 
arising from misconception of law, irregularity of procedure, neglect of proper pre- 
cautions or harshness in sentence, etc. 1928 A. 287 = 29 Cr, L. J. 446. 

19. If the evidence as to handwriting is not challenged in trial Court, it cannot be 
challenged in revision. 1931 A. 12=129 I. C. 443. 
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20. Misappreciation of eridence is no ground. 26 Cr. L. J. 1348-1926 N, J15. 

21. Omission to e:ramine important defence witness without sufficient cause is rroand 

for revision. 3 P. 59~25 Cr. L. J. 1255« 1925 P. 85. 

22. General remark that evidence is unreliable without giving any reason is not a proper 
disposal and the order is revisable. 24 Cr. L. J. 432=72 I. C. 544, 

23. It is not the duly of High Court to weigh evidence. 118 I. C. 223. 

24. Where accused is prejudiced by inferences unwarranted by evidence, revision lies. 

ISCr.L.J. 216=371. C. 468. 

25. Omission to consider important evidence caf/s for interference. 20 Cr. L. J. 551. 

26. Going into facts and revising conviction is not Hlegal even when accused his not 
preferred appeal. 1924 L. 585=77 L C. 723. 

27. The opinion of Magistrate as to sufficiency or insufficiency of evidence will not be 
attacked in revision. 25 Cr. L. J. 366- 

28. High Court will not interfere %vhen the exercise of discretion is not arbitrary. 1915 
S. 190=82 r. C. 760, 2 P. 708. 

29. Every irregularity does not vitiate the trial. 1933 S. 37 *=142 I. C, 74, 1930 S. 315. 

30. High Court will not enable, in exercise of its revisional jurisdiction,' guilty persoas 
to escape on basis of unsubstantial technicality, e. g., obtaining of sanctioa under 
S. 196-A after rise initiatroa of proceedings. 1933 C. 316. 

31. That another conclusion might have been drawn from the evidence is no grouad-ftJr 
revision. 1935 R. 192=156 1. C. 968. 

32. When the evidence of accomphee was not duly considered, conviction was set aside. 
1936 0. 401, 1931 O. 177. 18 Cr. L. J. 317. 

33. When accused had no opportunity for examimog defence witnesses, High Court 
interfered, 35 C. 1093. 

34. When accused does not get fair trial, High Court will interfere. 1920 P. 378**2l 
Cr. L. J. 289. 

35. High Court will interfere in the interest of public peace. 1931 M. 236. 

36. When the judgment is perverse on the question of sentence. High Conrt will 
fere. 1932 L. 188=33 Cr. L. J. 108, 33 L. 599, 1932 L. 258. 

37. Technical daws and minor errors in the procedure or even mistake in the apprecia' 
tion of evidence is a good ground for revision, when they resulted in prejudice i 
accused.' 11 P. K. 1908 Cr =8 Cr. L. J. 250. 


38. 

39. 

40. 

43. 

42. 

43. 


Material irregularity is a good ground. 3929 M. 847. 

High Court can interfere to see if the plea of guilty was based on a proper cooctp 
tion of facts, 1930 R. 349, 1932 S. 300, 1934 S. 20. 

Where there was no failure of justice. High Coart cannot iaierlere in 
though there was an irregularity or impropriety in the proceedings ot tne 
Court. 18 Cr. L. J. 765. 11 P. R- 3908 Cr.. 1 Cr. L, J. 534, 1 P. 75 = ^922 


Court. cr. c. j. /no, xi r. n- ivvo v.,r.. i ci. j-, j. j * - , .q,q 

1933 O. 421, 1932 O. 333—298, 1930 S. 315, 22 Cr. h. J. 309, 1927 M. 29». 

M. W. N. 770, 1930 L. 318=30 L. 794. 3926 L. 553, 27 Cr. L. J. ^316 

368 (L.), 59 C. 275= 1931 C. 607. 1927 O. 318, 45 M. S72, 47 245 , 1935 C- 


368 (L.), 59 C. 275= 1931 C. 607. 1927 O. 318, 45 M. S72, 47 245, 19J5 c- 

= 52 C- 749, 60 C. 201 = 1932 C. 651, 60 C. 149=1932 C. 871, 54 ^^J002. 47 
353, 1923 P. 438, 1932 B. 473. 24 M. 523. 30 M. 548, 5 P. R. 1906 Cr., 2i c* 

21 C. 121, 20 C. 469, 35 C. 158. 1935 C. 316. 

The powers of the High Court are limited by S. 537, Cr, P. C, 36 P. R. 1834. 

High Court has wide discretion to interfere in the interest i "391* 

36 P R. JS84. 1925 C. 1040, 1922 P. 360, 1933 C. 607=^59 C. 275, 3933 

39 M. 946. 3920 P.225, 56 33.554. 

Where a right of revision is exriuded by any specific provision ‘fiS JJ. 

exercised. 15 Cr. L. J. 145. 19 Cr. U J. 833. 1932 C. 867=59 C ^coart 


exercised, in «-r. l.. j. itj, k.. j. — ... . 

\V. N. 723. Bat where the act is done toithoul jurisdiction, then gsj 

f^rf^re 41 C. 400. 30 C. 112. 23 C- 446. 27 C. 892. 27 C. 938, 27 t- 
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25 C m, 26 C. 625. 19 C. 127, 19J1 L. 552*=32 Cr. L. J. 933. 1933 L. 1019-35 

• Cr. I>.J. 505, 35 C. 771.3* C 840. 1925 P.5!, 1924 P. 145, 1922 P. 239— 442, 

19^9 P. 714,20 Cr. U. J. 107—775. 1935 M.W. N. 1341. 

44. Thr powers of revi<iinn «!ionM not ha w cTAfcisec! to make one portion of the 
Co.le conflict witli another, c. «*., pu’inc a ncht of appeal where none exists. 36 A. 
403, 16 Cr. L. J. 161, 

45. The Code docs not .affect the powers vested in High Court by virtue of the Govern- 
ment of India .\ct. 13 C. L. K. 275. 

46. An argument nd miseri corff/uMi ts ont of place in a Court of revision. 19310. 
80«32 Cr. L. J. 124. 

47. Reference does not bar application in revision. 45 A. 1 1 = 1922 A. 502, 1928 O. 
292^29 Cr. L. J. 657. 

48. Dismissal of appeal does not bar revision by 1oc.al Government for enhancement of 
sentence. 55 A. 715«1933 A. 485. 1932 N- 73. 10 P. 872. 

49. Appeal may be treated as rCMSion, when no appeal lies. 1923 R. 158,9 C, 513, 16 

C. 799, 2 M. 30, 2 Cr. ‘ ‘ ithdmwn. 1931 L. 97, 

rr abate®, 2 11.564. • beyond time, it cannot 

1x5 treated as revision. 

20. Hearing Counsel. S. 440, Cr. P. C. See .Arguments. 

1. A petUlontt has no tight to be heard 23 M. U. J- 371, 14 M. 363, 8S I. C. 367, 31 
C. 811. 1925 O. 55S, 1 R 64. 11 Cr. L. J 211, 10 Cr. L. J.287. 

2. Accused IS not entitled to be heard when an order under S. 436 Is made directing a 
further inquiir into a summary rejection of complaint. 15 C. 608. 

3. While accused applied in revision to the High Court and pending revision he was 
let ofTon b.ail but absconded. High Court would not hear his Pleader, 21 Cr 
L.J.240. 

4. High Court under its discretionary powers always hears counsel in matters of imnor- 

tanee. 19 C. 3S0. 6 A L. J 237. ‘ 

5. There is no established practice m Allahabad High Court to liear counsel in all refe. 
rence case*. 1927 A. 724. 

6. The counsel of the third party, who has put in application for revision has no riebt 
to be heard. 1933 A. 678, 

7. High Court can entert.iin an application m contravention of the practice of first an. 
proaching the lower Court, 55 A. 857, 16 Cr. L. J. 794, 1932 S. 28. 

8. Where the application is entertained and rule issued, it cannot be rejected on the 
ground that Sessions Judge was not moved first. 48 C 534, *5 C. W N 248 5n 
C.423, 

g. A private complainant may be beard in revision proceedings. 1920 C. 571 **21 Cr 

L. J. 682, 1929 B. 443, 50 C. 159=1923 C. 11, 7 C. 447. 

10. All judicial decisions are governed by the maxim aitdi alteram fiartem'^hear the 
other side. Hence no order can be made to the prejudice of the accused unless he 
had an opportunity of being beard. 19 Cr. L. J. 701. 

21, Hov/ High Court is moved in — . 

1 . Revision petitions are entertained by Lahore High Court only if Sessions Judge or 
District Magistrate is first moved unsuccessfully 1927 L. 689 = 28 Cr. L. J. 815 

2. Application to Lower Court is essential before moving High Court. lOl I C 603 
1927 A. 829, 55 A. 261, 1927 A. 834, 43 A. 497, 41 A. 587, 1929 A. 272 *1924 m’ 
228, 1931 M. 778 = 55 M. 178, 1929 N. 13, 1922 O. 147, 19»7 A. 596 = 18 Cr L T* 

- 863, 1918 P. 588 = 19 Cr. T,. J. 589, 28 A. 268. 30 A. 116, 36 C. 643. 48 A 23* 1032 
S. 28. 1925 A. 640, 35 Cr. L. J 475. 1928 S. 69. 1932 R. 192 But see 55 A 857 
1932 S. 28. ^ 

3. High Court may interfere in revision upon information in whatever way received 2 

M. 38, 45 A. 128, 12 L. 471, 1930 N. 61, 24 A, 151. 23 P. R. 1916. 
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Co..rl poOTrnntoS. for c.«« not only on jui.cal 

infotmalion hut which othcrwiso comes lo its Inowlcdec, yet it is a liigfa ptaelice 
that JudRcs should he moved in open Court. 16 C. 580. 

A ease may come to the knowledse of the UiBh Court through an official conuemi- 
Cation direct from the Government 18S7A, W, N 344, 2 A. 522; 3 A. 563. 

High Court may exercise itspovrer on its own InilJative. 7 P. \V. R. 1912 Cr. 2 
B. 564. 


7. High Court may exercise its power suo /tio/n even though the accused does not de- 
sire It 17 S. L. I?. 245, 12 L. 471, 24 A, 151, 18 Cr. L, J. 121. 

8. Revision filed without approaching District Magistrate or Sessions Judge should be 
rejected. 3929 A. 272=>ll9 I. €,444^=30 Cr. L. J. 1079, 1933 A. 283. 

9. Where no appeal is preferred against acquitt.al by the Local Government, an applies-, 
ton for revision bj* private prosecutor is not competent. 14 M, 363, 24 A. 346, 42 
C. 612, 2 P. 708. 8 13. 197. 3 B. 150. 20 A. 459 Con/ra 2 A. 448, 27 C. 320. 38 C. 
786, 18 P. W, R. 1915 Cr., 25 C. \V. N. 609, J8 C. W. N. 1244, 42 C. 612, 30 C,’ 
159, 11 C. L. J. 113, 26 O. C. 26Z 


10. A p.arty must exhaust all remedies in the inferior Court before he comes up to High 
Court. 1924 M. 228*25 Cr. L. J, 310. 

1 J. High Court cannot revise order of its otvn Judge or Judges. 46 M. 382. 

12. Under Letters Patent the Criminal Revisional jurisdiction Is not included in the 
Criminal Appellate Jurisdiction. 43 C. 1143. 

13. Where the convicted person has not taken steps to contest the propriety o! h>s con- 
viction, an application by stranger should not be heard. 45 A. 128, 58 I. C. 926. 

14. High Court can interfere on information contained in n nea'sp.aper or a placard on a 
wall or an anonymous post card, If it considers tb.tt sufiicieni grounds bare been 
established to justify its so doing. 45 A. 128. 

15. High Court cannot hake action under S. 439 on the report of District Magistrate 
which has the object of interference with the order of Sessions Judge. He should 
move the Public Prosecutor if he considers his order illegal. 1924.L. 420. 

16. High Court in revision should not be asked to decide questions which Magistrate 
must decide. 1934 S. 20*35 Cr. L. J. 891. 

17. If the High Court admits an application for revision, and records were called al* 
though Sessions Judge was not moved in the first instance, this objection should not 
be entertained. 1933 A, 678. 


22. Interlocutory orders. See Interlocutory orders. See— 28. 

Interlocutory matters in Criminal Courts should not be interfered with in 
1930 L. 346*128 I. C. 50, 103 1. C. 835, 1920 A. 8, 19J3 O. 387, 1929 0- 543, 52 
B. 131*1928 B. 184, 1926 N. 304, 1927 L. 744, 1930 L. 881, 1931 M. 419, JW3 
M. 257 = 58 M. 430. 

Interlocutory orders should be interfered with only in exceptional circunistanees. 
1926 N. 304*27 Cr. L. J. 707. 

High Court will interfere with interlocutory order, where no offence has obvioiisly 
been committed. 1933 B. 409, 52 B. 151 = 1928 B. 184 Ref. 

Where bare statement without elaborate argument is sufficient. High Court 
interfere in interlocutory order. 1930 L. 881, 1931 P. 140, 1928 0. 104, 1923 
345. 1920 N. 31. 

22-A.. Letters Patent Appeal. 

No appeal lies under the Letters Patent from an order of single Judge on a tevisioa ap 
plication. 39 .M. 539, 16 Cr. L. J. 464.— 303. 

23. Limitation. , 

1. According to the practice of the High Court an application for- revision-in 
■ c.ases must be presented within 60 days and iu exceptional cases the rule may 


1 . 


2 . 


4. 
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deptrtc.1 from. O C. 1029, 25 Cr. L. J. 564. 54 C. 394, 8 P. 463. 13 Cr. L. J. 31 
*=5 S. L. H. 265. 

2. Article 181, Limitation Act, has no npplicatiort to revision petition. 126 I. C. 395 

3. Revision application npainst an order under S. 107, Cr. P. C., shoald be made within 
30 da>-s. 49 A. 22S. 

4. A person convicted under S. 403, 1. P. C., was given the benefit of S. 562, Cr. P. C. 
It is improper to interfere after a consider.ible length of time. 1928 L. 926. 

5. If the revision application is not made within reasonable time, the Court may reject 
it. 31 Cr. L. J. 1012, 1926 A. 577, 1927 C. 61, 1923 L. 926=29 Cr. L. J. 291. 

6. There is no rule of practice of I^ihore High ^ourt that an application presented 
after 60 or 90 davs must be rejected on the mere ground of delay. 1934 L. 264 ~ 
1511. C.943. 1 L. 50S Rel. on. 

7. Time can be extended in exceptional cases. 18 Cr. L. j 694, 43 C. 1029, 8 P. 468 

= 1929 P. 404, 1933 P. 601 ; but mete ovcrright on the part of legal advisor is not 
enough. 54 C, 394. 

S. In computing 60 days' time required for obtaining copy of order should he excluded. 
43 C. 1029 = 17 Cr. L. J. 419. 

9. Time occupied in prosecuting revision application before the Sessions Judge should 
be excluded. 18 Cr. L. J. 694, 54 C. 394, 36 Cr. L. J. 97, 18 Cr. L. J. 271, 1934 
L. 264, 1926 A. 577—767. 1932 O. 242 ComIw 8 P. 468. 

10. There IS no limitation prescribed by law for revision. 1930 0 401. 

23*A. On a question of fact. .Sctf— 16. 

>3*B. On a question of law. See — 19—34. 

1. High Court will not interfere in every enstf m which an error of law has been com- 
mitted. The discretion should be exercised to prevent substnotial injustice. 56 B 
554=1932 13.637, 1923 N, 113, 1933 S. 37, 1931 R. 161, 1926 P. 196, 1928 L. 23o’ 
13 L. 599=1932 L. 362. 1932 0, 113, 1928 R. 284, 1932 L. 559, 6 P. 224. 

2. An order, though proceeds upon error of law, but which is otherwise proper, ought 
not to be set aside. 1923 O. 739, 36 P R. 1884, 1932 M. \V. N. 1353. 

3. When Lower Court ignores facts and tries the accused of lesser offence, High Court 
will interfere, 1927 M. -307 = 28 Cr. L J. 164. See 1926 P. 393—36. 

24 New plea in — . 

1. An accused cannot be heard to urge a new plea entirely inconsistent with the one 
already raised by him during the Inal. 18 Cr. L. J. 433, 1929 M. 188 = 29 Cr L 
J. 1062=112 I. C. 566, 

2. Application in revision should be confined to grounds upon which the Rule ntsi is 
granted. 42 A. 646. 

3. High Court will not interfere in revision on questions of fact not put before trial 
Court. 28 Cr. L. J. 2=99 L C. 33. 

4. Objections about tbe non-compliance of the provisions of S. 360, Cr. P. C., cannot 
be taken for the first time in revision. 1927 P. 100 — 414, 26 Cr. L. J. 811. 

5. Objection to joint trial can be taken for the first time in revision. 25 Cr. L. J. 807 

6. A plea which was not raised in the trial Court. 1932 O. 31, 1932 M 535 = 33 Cr 
L, J. 626, 1931 A. 12. 1933 L. 323 = 34 Cr. U J. 718, 1920 P. 518, 1929 M, 188 19 
Cr, L. J. 905, or m the lower appellate Court, 45 A. 680, 1929 M. 188 1924 C 980 
1933 P. 593 = 35 Cr. L. J. 95, 31 C. 710, 51 M. 86. 28 Cr. L J. 2 (2), 1927 p! lOo’ 
1925 P. 378 — 414 ; or m revision in the lower Court. 55 A. 301 = 1933 A. 264 will 
not be in tbe absence of failure of justice be allowed in the High Court. 40 C. 41. ^ 

7. Applicant will not be allowed, al the hearing, to raise a point, not raised in tbe an 

plication. 55 A. 301, 4 P. 231, 1933 P. 597,42 A, 646, 35 C. 133—141. * 

25. Non.appealing accused. See Non appealing accused. 

1. High Court can set aside the conviction of non-appealing accused under its rcvisional 
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4. Although t le Court has power under S. 439 to call for cases not only on jiidica 
information but which otherwise comes to its knowledge, yet it is a high practict 
that judges should be moved in open Court, 16 B, 580. 

5. A case may come to the knowledge of the High Court through an official communi* 
cation direct from the Government. 1887 A. W. N 144, 2 A, 522, 3 A. S63. 

6. High Court may exercise its power on ils own initiative. 7 P. W. R. 1912 Cr- 2 
B. 564. 


7. High Court may exercise its power sko moiu even though the accused does not de- 
sire it. 17 S, L. R. 245, 12 L. 471, 24 A. 353, 3S Cr, h. J. 32). 

8. Revision filed without approaching District Magistrate or Sessions Judge should be 
rejected. 1929 A. 272-119 I. C. 444 = 30 Cr. L. J. 1079, 1933 A. 283. 

9. Where no appeal is preferred against acquittal by the Local Government, a^app^ca^ 
tion for revision by private prosecutor is not competent. 14 M. 363, 24 A. 346, 42 
C. 612, 2 P. 708. 8 B. 197. 3 B. 150. 20 A. 459 Contra 2 A. 448, 27 C. 320. 38 C. 
786, 18 P. \V, R. 1935 Cr., 25 C. W. N. 609. 18 C. W. N. 1244, 42 C. 6J2. 50 Ci 
159, 11 C. L. J, 113, 26 O. C. 282. 

10. A party must exhaust all remedies in the inferior Court before he comes up to High 
Court. 1924 M. 228=25 Cf. L.J. 310. 

11. High Court cannot revise order of its own Judge or Judges. 46 M. 382. 

12. Under Letters Patent the Criminal Revisional jurisdiction is not included in tha 
Criminal Appellate Jurisdiction. 43 C. 1143. 

13. Where the convicted person has not taken steps to contest the propriety of bis con- 
viction, an application by stranger should not be heard. 45 A. 128, 58 I. C. 926. 

14. High Court can interfere on information contained in a newspaper or a placard^! 
wall or an anonymous post card, if it considers that sufficient grounds have bees 
established to justify its so doing. 45 A. 128. 

15. High Court cannot take action under S. 439 on the report of District Magisbaj# 
which has the object of interference with the order of Sessions Judge. He sboula 
move the Public Prosecutor if he considers his order illegal. 1924.L. 420. 

16. High Court in revision should not be asked to decide questions which Magistrate 
must decide. 1934 S. 20=35 Cr. L. J. 891. 

17. If the High Court admits an application for revision, and records were called ah 
though Sessions Judge was not moved in the first instance, this objection snouW not 
be entertained. 1933 A. 678. 


22. Interlocutory orders 
1 . 


Interlocutory orders. See — 28. 

Interlocutory matters in Criminal Courts should not be interfered with in 
1930 L. 346=128 I. C. 50. 103 I. C. 835, 1920 A. 8. 1933 O. 387, 1929 0. 543, ^ 
B- 131 =1928 B. 384, 1926 N. 304, 1927 L. 744, 1930 L. 881, 1931 M. 419. 

M. 257=58 M. 430. 

2. Interlocutory orders should be interfered with only in exceptional circumstance*- 
1926 N. 304 =27 Cr. L. J. 707. 

3. High Court will interfere with interlocutory order, where no ofieoce has obviouJ ? 
been committed. 1933 B. 409. 52 B. 151 = 1928 B. 184 Ref. 

4. Where bare statement without elaborate argument Is sufficient. .’v 

interfere in interlocutory order, 1930 L. 831. 1931 P. 140, 1928 O. KM. 192^ 

345. 1920 K. 31. 

22*A. Lellers Patent Appeal. 

No appeal lies under the Letters Patent from an order of single Judge on a reviJJOO 
plication. 39 M. 539. 16 Cr. L. J. 464.-303. 

23. Limilalfon ^ . 

1, According to the practice of the High Court an application for re^'ision in 
cases muit lx presented within 6fl days and in etceptional cases the ruie 
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dcp,irled from. 43 C. 1029. 25 Cr. L. J. 564, 54 C. 394, 8 P. 463. 13 Cr. L. J. 31 
«=5 S. L. K. 265. 

2. Article 181, ^imitation Act. no Replication to revision petition. 126 I. C. 395 

3. Revision flpplicstfion afsInsC .in order amfer S. 107, Cr. P. C., should be made within 
30 days. 49 A. 223. 

4. A person convicted under S. 403, I. P. C., was given the benefit of S. 562, Cr. P. C. 
It IS improper to interfere after .a consider.aWe iength of time. 1928 L. 926. 

5. If the revision application Is not made within re-asonablc time, the Court may reject 
it. 31 Cr. L. J. 1012. 1926 A. 577, 1927 C. 61, 1923 L.926«29 Cr. L. J. 291. 

6. There is no rule of practice of I...ahore High ^ourt that an appIic.alion presented 
after 60 or 90 davs must be rejected on the mere ground of delay. 1934 L. 264 = 
1511. C.943. 1 L. 503 Re), on. 

7. Time can be extended in exccption.al cases. 18 Cr- L. J. 694, 43 C. 1029, 8 P. 468 

= 1929 P. 404, 1933 P. 601 ; but mere oversight on the part of legal advisor is not 
enough. 54 C. 394, 

8. In computing 60 days’ time required for obtaining copy of order should be excluded. 
43 C. 1029=17 Cr. L. J. 419. 

9. Time occupied in prosecuting revision application before the Sessions Judge should 
be excluded. 18 Cr. L. J. 694, 54 C. 394. 36 Cr. L. J. 97, 18 Cr. L. J. 271, 1934 
L. 264, 1926 A. 577—767, 1932 O. 242 Contra 8 P. 468. 

10. There is no limitation prescribed by law for revision. 1930 0 401. 

53*A. On a question of fad. .S«f— 16. 

13*B. On a question of law. Stfc— 19— 34. 

1. High Court will not interfere in «v«ry case in which an error of law has been com- 
mitted. The discretion should be exercised to prevent substantial injustice. 56 B. 
554 = 1932 B. 637, J92S N. 113, 1933 S. 37, 1931 R. 161, 1926 P. 395, 1928 L. 2S0 
13 L. 599=1932 L. 362, 193 2 0. 113, 1928 R. 284, 1932 L. 559, 6 P. 224. 

2. An order, though proceeds upon error of law, but which is otherwise proper, ought 
not to be set aside. 1923 0. 739. 36 P R. 1884, 1932 M. W. N. 1353. 

3. When Lower Court ignores facts and tries the accused of lesser offence, High Court 
will interfere. 1927 M.'307 = 28 Cr. L J. 164. See 1926 P. 393—36. 

14 New plea in — 

1. An accused cannot be heard to urge a new plea entirely inconsistent with the one 
already raised by him during the trial. 18 Cr. L. J. 435, 1929 M. 188 = 29 Cr. L 
J. 1062=112 I. C. 566. 

2. Application in revision should be confined to grounds upon which the Rule his* is 
granted. 42 A. 646. 

3. High Court will not interfere m revision on questions of fact not put before trial 
Court. 28 Cr. L. J. 2=99 I. C. 33. 

4. Objections about the non-compliance of the provisions of S. 360, Cr. P. C., cannot 
be taken for the first time in revision. 1927 P. 100—414, 26 Cr. L, J. 811. 

5. Objection to joint trial can be taken for the first time in revision. 25 Cr. L. J, 807. 

6. A plea which was not raised in the trial Court. 1932 O. 31, 1932 M. 535 = 33 Cr 
L. J. 626. 1931 A. 12, 1933 L. 323 =34 Cr L. J, 718, 1920 P. 528, 1929 M. 188. 19 
Cr. L. J. 905, or in the lower appellate Court, 45 A. 680, 1929 M. 188 1924 C 980 
1933 P. 593 = 35 Cr. L. J. 95, 31 C 710, 51 M. 86, 28 Cr. L J. 2 (2), 1927 p! IOq’ 
1925 P. 378—414 ; or in revision m the lower Court. 55 A. 301 = 1933 A. 264 will 
not be in the absence of failure of justice be allowed in the High Court. 40 C. 41. ^ 

7. Applicant will not be allowed, at the hearing, to raise a point, not raised in the an- 
plication. 55 A. 301, 4 P. 231, 1933 P. 597, 42 A, 646, 35 C. 133—141. 

25. Non-appealing accused. See Non-appealing acensed. 

1. High Court can set aside the conviction of non-appealing accused under its revisional 
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jurisdiction. 31 C. L. J. 305, 5 C. W. N. 330, 7 P. W. R. 1916 Cr., 14 P W.K. 
1909 Cr., 25 Cr. L. J. 435, 39 A. 549, 1934 L. 346, 1932 L. 615. 1932 L. 364. 1934 

S. 72, 1931 L. 153, 1930 O. 497. 

2. If out of several convicted persons one has filed revision, the High Court can 
aside the conviction of all offenders. 9 P. R. 1909 Cr., 2 M.‘ W. N .170. 

26. • Notice. See Enhancement of sentence — 10. 

1. Under S. 439 no order can be made against the accused without giving him an op- 
portunity of being heard. 46 I. C. 157, 1934 M. 473=57 M. 1101, 12 C. W. N. 2’ 
10 C. 268, 1933 L. 433. 

2. An order under S. 562, Cr. P. C., was set aside under the wrong impression that 
notice was served on accused. The High Court reheard the case after notice. 1917 
C. 702=28 Cr. L. J, 831. 

3. If the accused preferring appeal had opportunity of being heard, notice for enb.'uice- 
ment is not necessary. 1927 S. 85=27 Cr. L. J. 1265. 

4. When appeal against conviction is pending notice for enhancement should not be 
issued till dismissal of appeal on merits. 49 B. 450. 

27. Of High Court’s own judgment See Review. 

High Court cannot revise any judgment passed by itself, 4 P. R, 1909, 46 M. 332. 

28. Pending case. See — 22, luterloculory order. 

1. High Court can interfere at any stage of the proceedings In n pending triah 47 
722, 20 B. 543, 1935 S. 81, 1921 S. 137, 12 Cr. L. J 615. 39 M. 561. 1924 C. 

8 P R. 1914 Cr.. 14 Cr. L. J 5—398, 3 Cr. L. J. 23, 10 Cr. L. J. 237. 19 A, 2Jl. 
See 1933 A. 211*34 Cr. L. j. 956. 

2. High Coort does not interfere with a pending case unless it is of exceptional 
1930 L. 881*128 1. C. 542, 25 C. 233. 39 M. 561. 1923 L. 278. 1926 N. 3W. 5 
M. 804. 1927 M. 961. 1925 S. 231. 1933 S. J69, 1934 N. 138, 1934 S. 183, 9 

S. 81-36 Cr. L. J. 881. 54 M. 251*1931 M. 419, 1933 P. 116, 1933 R. 297. 1933 
S. 196, 1935 C. 731. 1931 C. 521. 

3. High Court can iiuash pending proceedings, if no useful purpose >s served 
pending proceedings. 38 C. 68. 6 N. L. J. 1 19. 

4. If the Magistrate reluses to summon defence witnesses, High Court can interfet*- 
130 P. L. R. 1901. 

5. If the Magistrate improperly declines to record any evidence, High Court can 
fere. 257 P. L. R. 1904, 8 S. U K. 238. 

6. In a c.ase of vcwtious and prolracled the High Court can set aside the chir*- 
39 M. 561. 22 C. 131, 1933 0.387*35 Ct. L.J. H8. 

7. When proceedings under S. llO, Cr. P. C., were Instituted for the third _ 

same evidence, High Court rjuashed proceedings. 33 P. R. 1910 Cr., * 

J. 673. ^ J 

S. High Court will not interfere m a pending case, unless there is fomc 

patent injustice apparent on the face of the proceedings, and calling f ' 
redress. 25 C. 786. 20 Cr. L. J. 764, 21 Cr. L. J. 343, 51 M. 84, 47 M. 

C. 114. 1935 S. 81*3fc Cr. L.J. 831, 33 M. fi9, 20 Cr. L. J. 764. 

9. High Court will interfere with pending trial only when it is satisfied that 

in the rectification of the error wiU cause waste of time or a miscarriag'^ f’* J- 
S P. R. 1904 Cr. 

IP. \V1 en charge has bei-n drawn cp. High Conrt will not irtterffje. 2r Cr. .fj 
31P. n. 1935 n. 292. 1932 I.. 3t9« jt Cr. I-. J S 2 . onVM the eav 
rtrerti-ail r-itsre. 1936 L. -SI. 1923 U. 27fl. 1926 .V. 304. 51 3f. St, 19.- 
1933 Pi'i. 1934 N. 13«, 1434 h H3. 

JJ. H case c{ t..— e Hrred d<h?, »h»* High Cmrt w.JI intfrOre wh.^n is 

td ue ’-r S. Cv. I. P. C. 2* Cr. L. J. 391. 

l~ It C^:ts ca-n Iftd \t a piii*rji.-g tr.al. 25 Cr, 1.. J. U’^3. 
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13. Revision Court should not give preliminary finding in a case pending before Subordi* 
nate Courf. 6+ 1. C. 5ll = 1921 S. 48. 

14. High Court will quash proceedings when no offence appears to have been committed 

on the face of tlia proceedings. 1923 B. 184 = 52 B. 151, 20 C. 724, 1934 L. 134, 
1927 L. 731—862, 1928 L. 945, 1929 L. 67=29 Cr. L. J. 1008, 1933 C. 647, 52 C. 
18S = 1925 C. 100, 57 B. 690 = 1933 B. 409, 1935 M. W. N. 1342. 1933 S. 196, 1933 
li. 297, 1932 P. 72, or where Civil Proceedings in respect of the same matter are 
pending. 16 Cr. L. J. 309, 14 Cr. L. J. 128 = 18 I. C. 688 (L.); or where no sanction 
for prosecution has been obtained. 50 C. 135, 5 L. 550=1925 L. 266, 1922 L. 183, 6 
C. 584, 48 /V. 60 or where grave injustice will be done by continuation of proceed* 
ings. 1922 L. 452= 23 Cr. L. J. 429, 52 C. 188, 1924 C. 1018, 22 C. 131 ; or when 
the Lower Court had no jurisdiction. 1933 S. 88=34 Cr. L. J. 364, 5 L. 550, 9 Cr. 
L. J. 154. But sec 1923 M. 326=24 Cr. L. J. 351. 

29. Private complainant. See — 2. Enhancement of sentence — 7. 

1. A private complainant may be heard by High Court m revision. 50 C. 159=1923 

C. 11, 1929 B. 443, 1920 C. 571 = 21 Cr. L. J. 682. 

2. Application for revision made by a third parly should not be entertained unless there 
IS a very strong case. 1931 B 140. 

3. Where no appeal has been preferred by Local Government against acquittal, appli- 
cation for revision by private prosecutor should be discouraged on public grounds. 
14 M. 363, 15 B. 349, 6 A. 484, 8 B. 197, 3 B. 150, 42 C. 612, 2 P. 708, 27 A. 
359, 20 A. 459. 

4. Court of revision can interfere on the application of private prosecutor. 27 C. 320, 
2 A. 448, 38 C. 786. 25 C. W. N. 609, 18 C W. N. 1244. 

30. Quashing Proceedings. See — 28. 

Order of Sub*Divisional Officer quashing proceedings amounts to discharge and tbe 
Sessions Judge can deal with it without referring to the High Court. 1935 P. 52^ 
155 I. C. 126=15 P. L. T 775. 

31. Retrial. Sea Retrial. 

32. Stay of Proceedings. See Stay of Proceedings. 

33. Technical irregularities. 

Technical irregularities are not sufficient grounds for interference m revision. 1935 
A. 883 = 36 Cr. L. J. 1035=156 1. C. 948 

34. When High Court will not interfere. S«t«— 19. 

1. High Court will not interfere when there IS no error m law on the face of record. 
4 Bom. L. R 686. 

2. High Court will not interfere with the discretion exercised by Lower Court. 2 
P. 708. 

3. High Court ml) not interfere where there has been delay in applying for revisions. 
27 A. 163. 8 A 514, 6 A 4S4, 1886 A. W. N. 85, 6 Cr. L J 153, 1933 C. 647 = 35 
Cr L. J. 29. 49 B 906 

4. When renieds can be obt.ained m Civil Court, or otherwise High Court will not 
.allow a revision o C W. N 469, 2 Cr. L J 335. 6 Cr. L. J. 153, 192S M. 1174, 
13 1. 33= 1931 L 57J, 47 M. 229, 1923 M. VS4. 1924 M 223—235. 1920 N’. 198. 
-9 0 352, 192M’- o‘0, 1920 P 176, 1934 S 7-‘,or where the delai was such that 
propcrij in dispute p.i*sed on to third persons. 1927 C. 61 = 28 Cr. L. J. 59. 

5. High Court will not interfere on tbe ground that Pleader was not heard in the 
Loiter Court. I P. 569 

6. If there is no prejudice to accused. High Court will not interefere, e\en if there is 
irrcgulantj or improptielt in the proceedings of tbe Lower Court. 5 P. R. 1906 
Cr., 1 1 l\ K. 1908 Cr , lu L. 794, 192o L. 553, 1922 P. 224, 1933 O. -i21, 59 C. 
275. cO C. 149. 60 C. 201, t7 353, 1932 B. 473, 24 M. 523, 30 M. 548. 21 C. 
121— S27, 20 C. 469, 36 C. 158. 

7. If the appeal IS pending in the appellate Court, High Court will not interfere in 
revision. 44 M. L. J. 366. 
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8. High Court will not inierfere unless it is necessary to prevent an otherwise jntp 
able injustice. 39 M. 561, 9 Bom. L. R. 706, 20 A. L. J. 909. 

9. High Court will not mterfere even though the Court is wrong in law or the trial 

the Court below is illegal, if the accused has not been prejudiced by such enor, 
P. W. R. 1913 Cr., 5 P. R. 1906 Cr., 4 Bom. L. R. 686, 


10. Where the irregularities arc discovered at the end of trial leading to miscattiage 
justice the aggrieved party must carry the matter to the Crown for remedy, 
C. 723. 


1 1 . Powers of revision should not be invoiced to supply laches of prosecution in t 
placing the previous conviction of the accused before the trial Court in order to j 
iiim enhanced punishment. 37 Cr. L. J. 3=32 I. C. 133. 

12. When accused refuses to take part in trial, revision from bis conviction is c 
derogatory to the dignity of High Court. 1933 A. 678. 

13. Discretion vested in Magistrateas regards sentence cannot be interfered with 
revision. 1935 S. 245. 

14. High Court will be slow to interfere when witnesses have been believed by tl 
Lower Court. 1934 O. 232. 


15. High Court will not as a rule interfere in pending proceedings in Lower Cou 
unless there are special grounds. 1933 S. 169=145 I. C. 617. 

16. If the order of Lower Court is proper one, High Court will not ioteifete. ^ 
187, 1928 L. 546, 1924 C. 538. 

17. If the Magistrate relies wrongly on a piece of evidence, it does not warrant latei 
ference by High Court. 1922 P. 224 =» I P. 75. 

18. Where right of revision is excluded by any specific provision of law, ^ 

exercised. 15 Cr. L. J. 145, 19 Cr. L. J. 833, 1933 M. W. N. 728, 1932 C. 867. 

19. When matter is petty or trifling. 1929 0. 240, 17 W. R. 37. 

20. When new evidence has been discovered subsequent to the decision. 1925 0. 673- 

26 Cr. L. J. 1278, 21 W. R. 47. (1886) 2 Weir 574. 

21. Where the order passed by Magistrate has been executed or spent its 

P. 145 = 36 Cr. L. J. 474, 1928 P.480, i924 P. 703, 22 B. 760. 1924 M. S96. 
if the accused has already undergone sentence, High Court will interfere . 

special cases. 38 A. 395, 7 A. 135, 1926 B. 256, 1935 P. 461*36 Cr. Lj. 

P. 269, 1935 P 145. 

35. When right of appeal exists. Sec — 6 — 25. ^ 

1. High Court will not entertain revision at the instance of accused who 

appeal but did not exercise it, 3 C. 573, 2 A. 276, 1 P. L. R- 1904, 35 • ’ 

Bom. L. R. 851. 1933 A. 678, 14 B. 331, 1928 M. 2174, 1935 R. 393. 

2. High Court can exercise its revisional powers in exceptional cases when the right o 
appeal was not exercised. 6 A. 484. 

3. When .1 convict appealed to the Sessions Judge who recommended to . 

for enhancement, the High Court was not debarred by subsequently enter 
revision' petition preferred by the accused. 45 A. 11. 

4. If a person having a right of appeal, does not avail of it, High Court will 
fere in revision. 1935 R. 393. 


36. Who can apply in— -outsiders— . See— 21. 


1. High Court may reduce sentence at instance of third party in 




•364. 


Bot 


convicted person has not appealed. 1933 C. 361, 1932 L. 559 /L .t tt* 
when accused are lawyers or men of position, High Court will not inferier^ 


1933 C. 361*34 Ci.’l. J.814, 1934 S. 72. 1931 


S. 


instance of third patty. 

1930 O. 497. 

2. Where an outsider presents an application in the interest of P“^hc, the C. 

has jurisdiction to interfere to meet the ends of justice. 1933 A. 612* 

736. J931 A. 12, 3932 A. 125, 45 A. 123 Ref. 

X ninS will hrnneht tO itS OOtlCe. 45 A* 
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4. ThirJ p*krt 5 *« apr'l'CAlinT i« lor ilriwine the alteniioTi of ihe Hiph Court. Hi^ 
counsel hi' m t«cht to b? hr\rd. 1935 A. 076. Case law c/i5Cmj»«*/. 

5. Hich Court can rr^cire information Irotn any Indy and act stio rnolu. 1933 
A. ('7?. 

6. ilieh Court can interfere on the application of third party, c. t-. Har Association 

when accused did not appeal or co operate. 1932 L. 559. 1931 L. 145 — 32 Cr. 

L. J. 700. 1930 O. 497 and 1932 !.. 304“33 Cr. L. J. 339 Wei on. 

7. llich Court Trill not interfere unless there i< a stron,-: ca«e and miscarrifae of justice. 
55 n. 553. 19:s 1 .. 507. 1133 C. iM. 193! S. 211, 1931 C. 410= 5S C. 1303. 

8. Alien rnemv tesiJmc in Ilrili'h India can apply m rermon. 20 Cr. L. J. 101. 

REVIVAL. See Tresh complaint. 

1. Delay in—. See I>elav — 20. 

2. Of complaint in summon' case S. 247, Cr. T. C. 

1. The Code maVe' no provision cmpanermi; the Majistrate to rerive .a case after an 
order of dismi<sil 4 C. \V. S- 26. 

2. Tlie dismissal of a eonplamt un ler S. 247 amounts to acquttt.al and Kars a sub- 
sequent trial even if i:>>3 cans- i* sSawn far non appearance of the complainant. 45 
A. 58. 34 M. 253. 4 C. W N. 34n. 3S C I. J 1%. 2> M L. J. 160. See 40 M. 977. 

5. If the pTOteed'ORs ate «>a vrteRuKr as not to amount to a trial, the dismissal will not 
amount to acquittal and the complamt mav he revive 1. 2 Weif 307. 

4. A Court a\ hich has acted under S 247, Cr. P C . has no pan er suo tnotu to restore 
the ease and cancel the acquitt.il. The only remedv of the complainant is to more 
the High Court in rension. 1930 M. \V. N. 190, 2 P. U. T. 170. 

3. Of complaint after dismissal. See Complaint. 

1. A dismissal of a complaint under S 203, Cr. P. C., is no bar to the rehearing of the 
complaint by the Magistrate. 29 M. 126. 36 C. 415, 2S C. 211, 9 A. 55, 36 A. 53, 
9 P. ll. 1902 Cr.,*lC P. U. 1911 Cr. 

2. A Magistrate cannot re-open the same case although he can entertain a second com- 
plaint. 21 A. L. J. 215. 

3. If the complaint is dismissed under S. 259, Ct. P. C., Magistrate can re-hear it oa 
fresh complaint. 3S M. 310. 29 M. 126, 41 M. 727. i:S C. 652, 29 C. 726. 

4. No doubt a Court must begin trial dc novo, if after discharging accused under S 
259, it takes up the complaint again. Itul where Court discharged the accused 

, under S. 259, but subsequently proceeded with the trial without taking sworn 

statement, the trial was not illegal, when accused was not prejudiced. 1929 M. 260 
«n5 I. C. 64 = 30 Cr. L J. 403- 

4. Of order under S. 144. Cr P. C. Sec S. 144, Cr. P C 

5. Of Proceedings under S 147, Cr P. C.. after stay. Sec Easement. 

RIGHT OF PRIVATE DEFENCE Ss 96-105, I. P. C. 

1. Against burglar or house breaker — 

1. Where the accused found a botglat in his house at midnight and struck him during 
scuffle that ensued between him and the burglar, he did not exceed his right of 
private defence. 1926 L. 23 = 91 I. C. 70 = 6 L. 463. 

2. There is no right of private defence when the thief is runniug aavay without carrying 
anything. 25 P. R. 1885 Ct. 

3. The moment a thief quits the premises the right ceases. 2 P. R. 18S2 Cr., 17 

P. R. 1876 Cr. 

4. Owner has the right so long as the burglar is on the premises. 10 \V. R. 9. 

5. The right of private defence is not only available when the thief has already effected 
entry but by preventing him from catering the house. 93 I. C. 183, 

6. A person who under a mistake of fact kills a person who is attempting to enter the 
accused s bouse, thinking him to be a bui^lir, while he is not, does not exceed 



of Private ‘{con/rf.l 

}>isr5pht of prirnlr ftf {ifOfj-riy. tOy. 0. ini2-^CTCt. U ], 12 .^ 7 , 

7. Kilim- i”. nni jmliSt J nalm 

ha n.'rrra nr iir-a form, Ifiit i( ,n rnirhim- tlnr( hy il,r ,at hr K soiTmitd 

(0 (Ic.ath. ili«> ncr«ir;t KwtUj-. J \V. U. 17, .<> W. K. 73. 

l,fcAki:i,'r rtfir! wh'*n comififr ocuft{-e 
hole hr v,',H dnne In <lpMh f>y the- owner. HpM, he v.t^^ under 3:'4 ht 

bcvcre pun«‘!hmcnt nol r:\Uc^ for. 1930 O. 3DS. 

2. catfle ire^pw. 

1. The complrtmant s pirfy hnil nn f/^hUr> crj-e fl,r ca»fc ftf the ecce^eef after 
caltlflhad Irft ihe ftrh! ntul ihc accu«-i! v.crr ron^pijucntlv ent»tled to right cf 
pnrnte defence ol prnperiy. 1 1>. L. ). Zf5, 2> J’. IL 1914 Cr. 

2. Throwins stone's nt n row nm! hrenkintf her I-ir after she was driren out of the field 
is no c'ccrctfc of the XJpht of priralr defence. J,S h C. 3JS~ JS Cr. L. ]. 255. 

3. Accusctls cattle lre«pnssra a hehl. .^n attempt was made hy owners of the field 
seize them hnt the rattle r.an totvanW thr field of the acrjj«;cd. The onwr chased 
them. The arrused pare a blow to ooe of the rhaerrs. wha died. Held, th 2 t 
the owners ttad the ri^ht tocluise and seize cattle ittider S. fO, Cattle Trespass Ac: 
and no case for nrit'ate defence v.as prored. l'/2B 1*. f'92** 116 I. C 463=35 
Cr. I.. }, 627, 1925 N. 50 Dist. 

2«A, Against Co-sharcr. 


A co-sharer was dij»{*inir earth with a new (o appropriate it, other co sharers begast^ 
heat and eject hnn. Held, that other co-sharers h.'»d npht of pnVate defence aod 
were not gudty under Ss. 323 — 147 1934 A. SIO <2)®* 35 Cr. L. j. 730. 

3. Against creditor dragging a debtor. 

Seizure of the person nn.-l <lncB«tfra debtor to his eretfitor hy the peOfrs of the creditor 
against bis will constitutes theotlence of aliducjiojj .and the debtor cun defead hica- 
self by striking but if be causes death, he would be giidty under S. 304. 1930 P. 

4. Against dacoit. ' 

Certain dacoits, tvitb the intention of committing d.acoity were aboot to break into th# 
house of the accused, u'ho fired «t them .and killed one. 73eld, that the 
in the right of private defence of property ag.amst intended robbery. 1929 A. 299 
115 I. C. 609 “30 Cr. L.J. 504. 

5. Against drunkard. 

1. Where of three persons drinking together, one threnJened another with a 

his refusing to drink more and the third interfered And bit him and received ^ 
blow with the knife. Held, that the accused had only acted in the exercise ^ ‘ 
right of pnv.ate defence, the provocation was not sufiicient to bring it within 
first exception of S. 300. 12 Cr. L. J. 477« l2 I. C. 85. 

2. Drunken men are enutled to protection of Jaw. but if they .attack others, 

ber of the public is entitled to tlie exercise of right of private defence, proricea c 
does no more b-arm than is necessary. 1927 R, 121 —23 Cr. L. J. 445. 


Against trespassers and thief. 

1. If two persons invade nnotber’.s liouse, >n anger, the occupier is entitled to 
forthwith by reasonable force. He is not bound to leave them to go to Police. 

I. C. 830«18 Cr. L J. 862. 

2. Where As party was in possesfsion of land and B s party were trying to oust tw 
former by force and As part 5 ' hriJled one of B s party with a /«/*> blow. Hew. . 
the tight of private defence was not exceeded. 51 C. 271, 

3. A in excavating a khaJ encroached on B s land and committed mischief by cu^ 

the land, which was resisted by B*s party. The assembly bad no right or pi 
defence after the mischief had ceased. 12 W. R. 43. ^ 

4» A person has no right to kill a person found upon one a land, unless 
resistance and use of violence. A kick ts not a justifiable mode 
out of your house though he be a trespasser- 17 C. W. N, 10S1“21 1. 
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5. Where the trespassers uere unarmed and offered no resistance the act of accused in 
killing two of them with spears amounts to murder. 18 W. R. 19. 

6. Where the trespasser attacked the owner with a spear whereupon the owner struck 

him a blow with a and killed him. Held, that the right of private defence is 

not exceeded. 11 W. R.41. 

7. Accused found an old woman cutting his rice and assaulted her brutally, fractured 
her shoulder blade, wrists and gave two incised wounds on the skull. She died. 
Held, that the injuries were not justified and it amounted to murder. 5 W. R. 33, 
35 P. R. 1916 Cr. 

8. But where accused finding a thief in his field and gave him a lathi blow of which he 
died, the accused is not guilty. 12 W. R. 15. 

9. A thief stealing melons in a field tan away without replying when called out. There 
is no right of private defence in this case. 25 P. R. 1885 Cr, 

10. Though the accused and his party are engaged in an action amounting to civil 
trespass, accused is not guilty when he fires a gun when attacked by a number of 
men armed with lathis. 1925 1.. 49=81 I. C. 113 =25 Cr. L. J. 625. 

11. A trespasser can be ejected with reasonable force or violence. 15 Cr. L. J. 209. 

1 2. Person threatened with criminal trespass is not bound to run for Police help. 1934 
A. 829 (2) = 35 Cr. L. J. 730 

13. Complainant got possession of the house through Court and put lock on it. After 
some dats the locks were broken and furniture put there. Complainant put out 
the furniture and the other party came with sticks, etc. Held, that the complainant 
could resist the attack '934 C 273=151 I C. 409. 

14. If the thief throws away the property and effects retreat, the owner who is chasing 
htmcannot cause his death. 1934 L. 595=35 P L. R t>64, 1926 L. 74 Rel. on. 
1926 L 28=6 L, 463 Dist 

15. Party in possession of property is entitled to resist by force nn> attack on property. 

1933 P. 434 « 145 I. C. 79 1, 19:2 P 215=11 P. 523 Dist. 

7. Alternative plea of alibi or—. Sec — 13 

]. Accused can plead right of private defence specificallv or in the alternative. 58 I. C, 
527 = 21 Cr. L. J. 799 

2. Accused can set up alternative defence of <Tfi6» and private defence. 19 Cr. L, J. 
371=40 A. 284. 32 A 451, 16 P. R. 1913 Cr. 19 C W. N. 654, 21 A. 112, 20 A. 
459, 8 P. L R 1906, 1933 P 568 = 35 Cr L J. 92 

3. The Court should not ignore the exercise of the right of private defence, where there 
is exidence on the file, although he sets up a different defence, c. g , alibi 41 P R. 
1884, 1924 A (>4 5,3 L L j 28t, 62 1. C 331, 131 1>. R 1915 Cr., 5 P. R. 1901, 
36 P. L R. 1918 

4. The defence of right of private defence should not be denied to accused merely 
because accused does not specifically plead it 1933 1*. 5o8 = 35 Cr. L. J. 92. 

5 .\ccu«ed can establish his right of private defence from prosecution evidence 1933 
L 1055. 

8. Amount of force. 

1. Once an assault has assumed a dangerous character, every concession should be 

made in favour of accused, for he is not bound to modulate his defence step by 
step. 1923 L 155 (2), 63 1. C. 154, 2S M. 454, 23 B. 817, 1925 N. 261 1933 L 

665 = 34 Cr. L.J. 584, 1936 N. 234. 

2. A person on whom lathi blows are showered is justified in striking the assaulter 
withaspear. 192S L. 900=110 I, C. 787=29 Cr. L. J. 755. 

3. If the prisoner is justified in giving blow, he is not expected to measure the force 

of his blow in Golden Scale-.’* 1923 A. 357=73 I. C. 975 = 24 Cr. L. J 735 1 Q 23 
A. 194. 1929 M. 7«4, 1936 P. C*?Z ' 

4. Th e accused were engaged in irrigating their fields, when they were as-aulted by 
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complainant's party, the araoant of force to be used by 
could not be gauged exactly. 1925 O. 425 = 85 I. C. 353. 


accused in seif detente 


5. When a person h a«!saulied, he is not bound to escape further injury by resortiae 
to less violence. 28 M. 454, 1925 N. 260. * 


6. In the heat of the mornent and while defending oneself from a man armed with a 
stick, it is impossible to c.alculate wah accuracy the exact force to be employed ia 
self defence. 1925 L. 514=86 I. C. 218=26 P. L. R. 14. 

7. A Mahomedan married woman became Sikh and got married to one of the party 
of the accused. Her previous husband’s relatives forcibly took her away and ia 
the fight one of them received a fatal blow. Held, that the accused did not exceed 
the right of private defence. 1923 L. 155 (l)==8l I. C. 157. 

8. One person, charged with Jothis by fire men, killed two in exercising right of self 
defence. Held, that it was impossible to decide the exact number of hihis and 
force of blows m such a situation. 1929 L. 494 = 117 I. C. 907=30 Cr. L. 
J. 863 

9 Amount of force depends on the nature of attack, the danger apprehended, and the 
real necessity of harm by retaliation. 1931 M. W, N. 646. 

9. Apprehension of death or grievous hurl—Attack by deceased. 


1 . 

2 . 

3 . 

4. 

5. 


6 . 


9. 


10 . 

11 . 


12 . 

13 - 


Where a gun was levelled against accused, when he was escorting ladies and be 
stabbed the assaulter he was held not guilty. 1925 A, 319=86 I. C. 45=26 Cr. L. 
J. 669. 

^Vhere a person was obnoxious to lus assailants who attacked bis house aitfa sticks 
and knives and tried to break into the house, be was justified in firing at them 
and m continuing to fire if the attack went on. 3929 M. 48. 

A person attacked by another with “slang” {a fork with a long handle) is entitled 
to cause death of the assailant. 1929 L. 443 = 31 Cr. L. J.47. 

The accused was struck by deceased and bis parly with lathis and fell on thee^uod. 
The accused rose and caused the death of the assailant adth a lathi blow. Held, 
he w’as not guilty. 10 Cr. L J. 391, 1925 P. L. R. 34. 


Accused was attacked by deceased, who called upon one of his companions to 
knife. Accused being so surrounded struck the deceased with a dagger and caused 
his death. Held, he was not guilty as he bad apprehension of grevious hurt, a 
not death. 2 P. L. R. 1920=55 1. C. 607= 1 P. W. R. 1920 Cr. 

Three men attacked the accused with lalkis and he killed one of them. The accused 
IS not guilty. 1925 L. 370=89 I. C. 249=26 Cr. L. J. 1303. 

Where the deceased abused and gave his uncle a jatra blow and the accused 
him two blows on the head which resulted in death, the right of priv.ste oefe 
was not exceeded. 8 P. L. R> 1906. 

Supposition of accused that the deceased had a knife, is no occasion 
of the right, m tbe absence of threat or attempt to draw knife. 25 P. R- 
Some dissatisfied tenants went to the house of the zaroindar for the J” 
produce. He apprehended hurt and fired. Held, that he didnotexcew 
of private defence. 131 P. L. R. 1915, 5 P. R. 1901 Cr., 63 I. C. J54,2-' 

K. 51. 

When a person pleads right of private defence, it is not necessary to 
fact conclusively. If he can show that he had grounds for a 

encft was attempted and that belief under the circumstances n'a« 
rational man may have entertained, be is entitled to acquittal 36 P. K- ' . ^ 

Accused drank with deceased and went to a forest. The deceased to 

had caused the death of acensed’a children with incanmtions and tnreac 
have him devoured by tiger. Held, that there was no apprehension as to 
killing. 4 U. L. R. lIO. 

There must he threat of present danger and not a prospective one. 

(673). ihare 

Accused along n ith others ti'ent to the threshing floor of the deceased to cW 
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of produce, wbo assaulted and struck them With a davg. The accused gave him a 
blow with a 'xoahola' which fractured bis skull. Held, that the accused had rea- 
sonable apprehension of grievous hurt and was therefore protected. 1924 L. 227 = 
72 I. C. 520 = 24 Cr. L. J 408 

14. The question is not what a cool bystander would think absolutely necessary but 

whether there was apprehension. 1929 M. 748, 81 I. C. 1 13. 

15. Deceased and another came with spears to attack. Accused causing his death com- 
mits no offence. 1933 L. 1053. 

16. Deceased attacked accused with tathi who retaliated. Held, he did not exceed right 
of private defence. 1933 O. 3SO. 

17. Where a proclaimed offender attacks the Police Officer with hatchet the right of 

private defence extends to causing death. 1933 S. 193. 

18. Aggressor who was strong and powerfnl gave an iron bound blow, accused 

hitting assailant to death is not guilty. 1933 O 59=34 Cr. L. J. 243, 1923 A. 
194=45 A. 250. 

19. In case of fighting with fists, accused can have no reasonable apprehension of 

grievous hurt. 1935 Pesh. 155. 

20. The deceased lost his temper with his brother and threatened him with a scythe. 
Accused gave him a blow at the head. Held, that the right of private defence was 
not exceeded. 1934 L. 995 

10. Bandh cutting -“Dam on canal water. 

1. People of village K had erected a 6rt»id/i, and people of b village proceeded to 
demolish it and one of their men was killed Held, that people of village K had the 
right of private defence. 1929 P. 523 

2. Accused were entitled to flow of water from canal and eompKimant put up a 
dam without any right and attacked the accused. One accu«-ed and two o! the com- 
plainant’s parly died. Held, that accused were exercising their right of private 
defence in abating the nuisance caused by the d.im. 1933 S 142=34 01 L. J. 
768, 20 I. C. 623 

11. Both parties determined to fight. 

1. When both parties a'e determined to vindicate their rights or supposed rights by 
show of criminal force, no question of self defence arises. 5 P. 520, 1932 P. 189, 
36 P. R. 1918 Cr, 28 M. 454. 1927 S. 92=98 1. C. 467=27 Cr. L J. 1347. 

2. Jf both parties come .armed to sellle Ibeir dispute, no right of prints defence exists. 
1925 O. 438=89 I. C 15S. 20 A 459. 1530 O 252. 35 C 366, 1934 L 209. 1934 
L. 332, 1934 L. 512 1932 P. 189. 

3. If there is a pitched battle both sides would he guiltx-. 132 1 C 3S1. 

4. Where each part) anticip.ated resistence from the other and had fully prepared 
themselves for the violent ch«h, it was held that the pnmar\ object was to fight 
and the vindication of right of property was a n-ere pretext. There wasnoques* 
tion of right of private defence. 1935 N. I4l = 156 I C 120 = 36 Cr L.J. 861 
20 A 459. 

5. There is no right of priv.xte defence where parties .are themselves frr a fight to 
enforce their right or suppo>ed right and dchberateh engaged in large numbers 
in a fight. 35 C. 36S. 35 C. 3M. 192*0 P, 433-27 Cr. L. J. 1322=5 P 520 

12. Bound to run away. See — 31. 

13. Burden of proof and plea of — 

1. The enus to estahh^h circuristances r>i*tif'i"C exercise cF right cf d^fec'-e 

isennccu<ed. ]027 L. 786 = 1041. C. 454. 1927 C. 324 = KO 1. C. 71“. 41 p. K. 
1SS4. 13 Cr. L. j. 470. 24 I. C.327,15» I. C, 697. 1933 K. 142. 8 C. W. N. 714. 

2. .^ Ccuit carrot set up a I lea cf self-deferce wher the accu*eJ has cot dxreso 
himself. IQ04 A. W. N. 113. 

3. Ret if the frets are on the f !e, tl e Coc-t is hc>e54 m app'i tie bw cf privxte 

defence, if aecu«ed has rot pleaded it. 20 .K. 459, 21 122, 1522 L. 314, I5io R. 1, 
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1927 M, 97, 15 Cr. I„ ]. 710. 11 C. L. K. 232. Rec 1933 I.. 1055 

4. Where n pip of priT,iH- .IcFcncc of pnperlc h srt op, Ihe htinlen of provierlijl 
property bclonRcd to them i3 on the ticcune'l. 5 I’. 520= 1026 P. 433 = 93 I C 394. 

5. For ibins jubilee to the eceu«e;l. the pl-n of priv.ite defence m vy be mieed at at! 
ptoRC, >f factP nccP3«tnry to estahltsh arc on tlte recortl. 33 A 451 19 C W N 951 
30 I, C. 113, 40 C. 163. See also 21 A. 123. 

6. The pica of right of private tfefcnce can Us mis-:! for the first time in anneal. 193-^ 
L. 606=33 P. L. R. 7U. See 21 A. 123. 

7. The onus of proving right of pricite defence maybe tlisabarged, from the evidence 

elicited from cross-cvaimnatnn. 1923 A. 327, 1923 277 = 83 I. C. 509. 

8. The plea of private defence will not be allowe.d in appeal, when it involves proof of 
independent facts in case of defamation. 4 P. \V. R. 1910 Cr. 

9. The omis is on the prosecution to prove that nccused exceeded the right of private 
defence. 1924 O. 334, 1917 L. 786 Conlrct 8 C \V. N. 714. 

10. If the deceased was assaulted by the relations of a wom.an, while he was violatiag 
her, no question of burden of proof .arises .and the case falls under S. 100, I. P« C. 
16 C. L. J. 440=17 I. C. 1001 = 13 Cr. L. J. 905. 

11. A’s Wife was going to her lover B one night. A followed her with a hatchet 
and attacked B who stabbed A with a knife and c.aused his death. B denied 
intimacy with A’s wife in the Lower Court which convicted him. He was not 
allowed to do so in appeal .and the right of private defence w.a5 not established. 
nP. R, 1884. 

12. Defence of rigiit of pris'ate defence can seldom be made out when the accused s 
case is that he did not strike the blow at all. 1923 C. 700=* JO Cr. L. J. 799. 

13. If the prosecution does not present true account of how the deceased was killed, the 
accused need not plead private defence 26 Cr, L. J. 647. 

14. Right of private defence need not be specifically pleaded. 1933 O. 63=34 Cr. L.J' 
373, 58 1. C. 527 « 21 Cr. L. J. 799. 

15. .Accused plead alternative defence of alibi and right of private defence. 58 I. C. 527= 
21 Cr. L. J. 799, 40 A 284, 52 I. C. 485, 30 I. C. 113 Contm 21 A. 122. 

16. In a criminal trial the nature of defence is to be ascertained not only from the ^tate 
ment of accused but from the trend of cross-examination and from the argumen 
Counsel at the close of trial. 1950 C. 442= 127 I. C. 263. 

17. If the task of proving an exception has alre.ady been performed by 

not necessary for the accused to do it all over again. 1925 N. 37=25 Cr. i». J. 

14. Collecting men to resist attack — 

1. If there is impending attack by one faction to wreak 'revenge, and the other 
collected men to resist and a riot followed. Held, that the latter party 

self-defence. 1925 A. 664. 

2. It is someumes impossible to exercise the right of private defence 

tion which may be done by collecting men, against aggression. 24 C. 324, ^ 

6 C. W. N. 164, 33 C. 295, 14 B. 441, 26 M. 249, Contro 20 A. 459, 24 A. 

Bom, L. R. 888. 

3. A person m possession can collect men to defend his 206 p 

of such men does not constitute an unlawful assembly. 19 W. R, oo, 

48 I. C. 163. 

15. Courting attack by accused. 

1. The accused insulted the deceased. The deceased then struck the }Ield» 

accused retaliated with a heavier blow, which caused his oppon^ts ae • 
that the accused had the right of private defence. 1925 L. 514—86 1. 

Cr. L. J. 730=26 P. L. R. 14. jor 

2. When accused first picked the quarrel and tried to hit another but ran « 
safety from subsequent attacks of lathis and seeing that he could not escav^ ^^25 
round and hit a blow. Held, be was protected by the right of private de 
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A. 313»85 1. C. 3S2«26 Cr. L. J. 542. 

3. A man cannot ju«stify killinc another by pretence o( necessity unless he were wholly 
without fault in hringinR that necessity upon himself. 5 P. 520. 

4. A person cannot set up right of pri^mte defence if he voluntarily engages 
himself in a fight with a desire to fight instead of being forced to fight to 
rave himself. 40 H. 105. 

5. Accused first used violence and ran after the deceased who attacked him with 
a knife. Accused then killed him with a knife. Accused is guilty under S. 
304. 1930 M. W. N. 502. 

16. Commencement and continuance o(— . S. 102, 1. P. C. 

1. Right of private defence of properly comes to an end, when the person runs away 
to another field and there he is killed by the accused. 1924 P. 275=74 I. C. 717 
=24 Cr. L. J. 813. 

2. Cattle can be chased outside the field, when notice of cattle trespass had been taken 
and right of private defence exists in case of persons rescuing the same. *1928 L. 
692=116 1. C.463. 

3. There is no right of private defence when the thief is running away without carrying 
anything. 25 P, R. 1885 Cr. 

4. Mere presence of persons does not take away the right of private defence. 1933 

L. 167. 

17. Defending or taking possession. 

1. While defending lawful possession if death is caused, the right of private defence 
exists. 51 C. 271, 1929 P. 523. 

2. Force can be used to defend one's possession of property but not for the recorery 
of the same, for the remedy lies m the Civil Court. 1925 N. 142®*81 I. C. 933=25 
Cr, L. J. 1109. 

3. Defending possession implies that a person m peaceful possession of property is 
entitled to maintain it even by force. The question whetaer he had or 
had not the right of possession is immaterial. 7 W. R. 112, 14 W. R. 69, 
10 W. R. 64. 

4. Unless a right of private defence is established, a bonn fide claim of title or 
possession will not avail. There is no distinction m this respect between forming 
an assembly to enforce a right and to maintain an existing right. 129 1. C. 130= 
1931 P. 40=12 P. L, J. 28S. 

5. Persons claiming interest in land attacked persons who were cultivating that land 
without giving latter notice to quit. No right of private defence arises. 1936 
P.481. 

18. Duty of Magistrate to give benefit of — . 

1. Defence sections are timidly applied by the Magistrates. 5 P. R. 1901 Cr. 

2. Magistrates should not m their zeal to suppress crimes of violence, overlook the 
important provisions of law regarding private defence. 1927 L. 194 = 100 I. C. 124. 

3. Even if the plea of right of private defence is not taken by the accused, the Court 
IS bound to apply the law and should not sacrifice justice to mere technicality. 20 
A. 459, 21 A. 122,32 A. 451. 

19. Exceeding — , See — 8. 

1. Where in a »iar/)ir, brought about by the illegal act of the deceased himself, the 
accused while resisting attack strikes him on the head and thus kills him, he 
has not exceeded the right of private defence. 1929 A. 897, 1934 L. 656. 

2. If the person entitled to inflict harm in private defence, inflicts more harm than 
was necessary, the Court may make an allowance for the fact and punish him 
only for the excessive harm. 20 I. C. 602, 2 W. R. 59, 107 P. L. R. 1916. 1932 
M. W. N. 67. 

3. Killing a burglar at midnight during a scuffle is not exceeding right of private 
defence. 6 L. 463=1926 L. 28=91 1. C. 70=27 Cr. L. J. 38. 



Right of Private Dcfoice—fcontd.) 

4. ^yhere the thief when coming out of the hole was done to death, the right of private 

defence was ex'ceeded. The accused weregruilty under S. 30h 1. P. C n 

408 = 12/ I. C. 875 = 32 Cr.L.J. 44, » . * kj. 

5. Where an accused on being assaulted and pulled down from his cycle, took a sharp 
knife and wounded the assailant m his chest, he is guilty under S. 344, ss he acted 
under great provocation. 44 1. C. 675=19 Cr. L. J. 371=40 A. 284. 

6. Accused suspected of smuggling opmm was ordered to stop by an Excise Inspector, 
who fired two shots to frighten him. The accused assaulted and killed him. Held, 
that the Excise Inspector could arrest him but could not cause death in arresting 
under S. 46 (5), Cr. P. C. The accused apprehended de.ath and so was justified in 
killing. 54 I. C. 577. 

7. The fact of exceeding right of private defence which a man has, cannot make him 
a member of unlawful assembly and he can be punished only for the individual 
act. 39 C. 896, 36 C. 296. 

S. Where the accused were justified in defending one from the insult and assault took 
chhavts and caused grievous hurt, they exceeded the right of private defence. 18 
P. L. R, 1914 = 29 P. W. R. 1914 Cr. 

9. The deceased and his son went to accused’s house and abused his sister and the son 
gave a lathi b!ow on the head^of his sister. The accused struck the deceased with 
the handle of the pitch fork and caused his death. Held, that the right of private 
defence was exceeded. 69 P. L. R, J916. 

10. Deceased's party forcibly removed a woman of the accused’s party and in the fight 
that ensued, accused killed the deceased. Held, that the right of private defence 
was not e.xceeded. 1923 L. 155 (l)=8l I. C. 157. 

1 1. Accused beat the deceased with dangs and caused his death as the latter was cut* 
ting the rice crop of the accused. Held, that the right of private defence was 
exceeded. 35 P. R. 1916 Cr,-38 1. C. 751. 

12. In the excitement and confusion of a fight, it is too much to expect that afl average 
man would weigh the means he intend* to adopt at the spur of moment for self* 

' defence. The counterattack should not be out of nil proportion with the original. 
1927 L. 194 = 100 I. C. 124=28 Cr. L. J. 252. 

13. The question of exceeding the right of private defence does not depend upon the 
amount of injuries caused. 1925 P. 762=86 I. C. 988=26 Cr. L. J. 924. 

14. In case of d.angerous assaults allowance should be made if the right is a little ex- 
ceeded. 1925 N. 260=26 Cr. L. j. 587, 63 I. C. 154, 1923 L. 155 (2). 

1 5. The deceased went to the roof of the accused's house and began to remove the 
rafters without any right. Accused flung a heavy balla at him and causM 

Held, he was guilty under S. 304 (2) as he exceeded the right. 1927 L. 73(J—IU 
I. C. 663 = 28 P. L. R 279. 


16. 

17. 

18. 

19 . 

20 . 

n. 


The Court views with leniency the ofience of one who has exceeded right of private 
defence. 182 P. L. K. 1914. 

In case of exceeding right of pf»v.xle defence, conviction under 

instead of 7 years, a sentence of one year should be sobstituted. 1935 t/. 44 

157 1. C. 641, 1930 0.403=32 Cr. L. J, 44=127 I. C. 875 Appr. 

If a person dis.xbles bis adversary by a blow, the repetition of blow is not justified. 


U deceased threatened the accused with a scythe, the fracture of skull in self-defence 
IS not exceeding the right of self-defence. 1934 L. 995. 

Deceased who was .a notorious bully attacked accused with fists, who stab^d bim 

With knife. Held, that right of private defence was exceeded. lie wa 

to 3 years under S. 304 (2). 1933 L. 227. 

\ was un.irmrd but be threw down B. B gave some knife blows. Held, he 
gui!t> under S. 304 (1). 1933 L. 1048. 

{ a pTson aUeges that he acted m the exercise of the right of 
burden of sho-xm^ that he exceeded the right of self-defence is on the P 


1927 L. 7*5=23 Cr. U J. 83S Co/itra H C. \\\ N. 714. 
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20. Exercise and extent of—. 

1. Where the deceased a 'Jturdy yoangman quarrelled with his uncle and after ex- 
change of abuses gave him one/fr/« (side post of a cart) blow, whereupon the uncle 
gave him \v,’Qjatu blows in return. Held, that accused was entitled to acquittal. 
49 P. L. R. 1904. 

2. A Police man who was conveying a prisoner w’as mobbed by a number of camle 
drivers, whose camels were grazing on the canal bank, discharged his gun and 
W’ounded one of them. Held, he was protected. 5 P. R. 1901 Cr. 

3. S. 104, I. P. C., cannot serve as defence to a charge under S. 504, I. P. C. 11 C. L. 
J. 113 = 11 Cr. L. J 213. 

4. Where A finds his stolen animals in B s possession .and to recover them drives B's 
animals as well, B's right of private defence of property arises. 1927 L. 355. 

5. A person assaulted is entitled to carry on liis defence till he finds himself out of 
danger. 1925 N. 260 = 85 I. C. 731=26 Cr. L. J. 587, 

6. Extent of right of private defence depends not on actual danger but on reasonable 
apprehension of such a d.anger 1925 L. 49 = 81 I. C. 113 = 25 Cr. L, J. 625. 

7. If a man is attacked by a number of persons armed with lathis he is not guilty if 
he fires a gun to save himseif 1925 L 49 = 81 I C. 113, 5 P, R. 1901 Cr., 131 
P. L. R. 1915, 63 I. C. 154, 22 W. R 51- 

8. If accused are fighting like rats m a trap with a murderous mob m front of them 
and an enemy has made his way m the rojm whsri they had taken refuge, they 
are not guilty if they purposely kill their .is«ailant. 63 I, C. 154=1921 B 335. 

9. A person is justified in ofTering resistance to his being taken away against his will 
for being impressed for service on employment. 52 1. C. 887, 

10. Where the danger is imminent and there is no time to hare recourse to authori- 
ties, a person can fire a gun to save himself. 26 I C. 158, 41 C 43, 24 C. 686, 
36 C. 865. 

11. There can be no right of priv.tte defence, when there is no violation of legal right. 
A girl betrothed to A was afterwards betrothed to B. A eloped with her and was 
stopped by C the party of girl’s father, who seized A’s horse to prevent his riding 
away with her. As party attacked them. Held, that the assault was not justified 
12 P. R. 1872. 

12. Villagers of H paraded with sacred water in the village B, the residents of which 
obstructed them and a fight ensued. Held, that the villagers of A were justified in 
carrying the water and passing through the village B and obstruction was unlawful. 
26 M. 249. 

13. Facts unknown to the person assailed at the time of the attack but proved at the 
trial, should not be taken into account and made the basis for finding against the 
plea of self-defence. 1929 M 748= 1929 M. W. N 511. 

14. A person assaulted is not bound to retreat but may pursue his adversary till he 
finds himself out of danger. He is entitled to secure his victory as long as the 
contest IS continued and if lu the conflict, he kills, it is justifiable, 1923 L. 155 = 
81 I. C. 164, 

15. Supposition of accused that the dece.ased had knife, is no occasion for the exercise 
of right of private defence, id the absence of threat or attempt to draw knife. 25 
P. R. 1885 Cr, 

16. Where there is no apprehension from the other party and the attack is merelj out of 
revenge, there is no right of private defence. 1931 L 566. 

17. The force to be used m the exercise of right of private defence depends on the 
circumstances of each case. The nature of attack, the danger apprehended the 
imminence of danger the real necessitv of infliciing harm by retaliation are all to be 
considered. 1931 M. W. N. 646. 

18. If an attacked person manages to get weapon from the attarker, he can use it in 
self defence. 1935 R. 391. 
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19. Obstruction by lessee to auction purchasers who were given symboUcal possession 

of occupancy holding with standing crops belonging to lessee is not nunishable 
1934 N. 172. 15 C. P. L. R. 141 Dist. - 

20. Extent of right depends not on actual danger but even on reasonable aDorehension. 

1933 O. 63-34 Cr. L. J. 373. 

21. Accused saw the deceased on the - top of his wife and killed him. Held, that the 
right of private defence was not exceeded. 1933 A. 213=34 Cr. L. J. 882. 

22. When peaceful citizens are attacked with deadly weapons, right of private defence 

extends to use of similar weapons and even to the extent of killing aggressors, 1933 
A. 401=34 Cr. L. J. 765. 

21. ^ Illegal acts of public servants under colour of office. S. 99, 1. P. C. 

1. S. 99 applies to acts where jurisdiction is wrongly exercised and not where there is 

complete absence of jurisdiction. 51 C. 902, 1921 P. 415, 6 C, L J. 127. 

2. “Under colour of his office*’ means bona fide belief that it was his duty to perform 
the act, whether he was lawfully or unlawfully in the discharge of his duty. 18 
A, 246 (252). 

3. A obtained a decree from a Court which had no jurisdiction to effect partition, and 
the surveyor under the orders of the Collector began to measure the land. He was 
resisted by accused. .Held, that the accused is not guilty as the protection does not 
extend to the illegal acts. 13 B. 168, 22 C. 286, 21 C. 320. 

4. Where the Partition Amin authorized to measure the land of a village began to 
measure the land of another village, the ot^truction was justified. 5 C. W. N. 391. 

5* An Income Tax Officer has no authority to enter the premises of a firm to inspect 
the account books and if enters the premises, be can be forcibly turned out. 7 L. 
104=1926 L, 326=95 I, C. 308. 

6. A Vaccinator has no right to take lymph from persons without their consent and if 
he takes »t without consent it would justify an assault on him. 3 C. W. N. 627. 

7. S. 99 IS not intended to cure want of jurisdiction but only erroneous exercise of it, 
e.g„ initialling a warrant instead of signing it. 8 A. 293 or mode of delivering posses* 
Sion. 18 C. W. N. 548. 

8. A Police Officer tried to snatch a kulhari from a person, whom he suspected that 
he was going to assault his enemy. The accused assaulted him. Held, that^ the 
accused was not guilty, as the Police Officer bad no right to snatch a kttlkari, 6 

L. 392. 

9. Under S. 99 the right of private defence against an injury apprehended to be done 
by a public servant extends only to those cases where there is a reasonable apprehen* 
sion of death or grievous hurt from the act of the public servant. 1927 L. 706= 
105 I. C. 817 = 28 Cr. L. J. 993, 24 I. C. 327. See 5 C. W, N. 391. 

10. A person beating a public servant executing a warrant of attachment, though the 

warrant be illegal, is guilty under S. 323, and is not justified i t beating under b. 
99. 1927 L. 851 = 105 I. C. 684 = 28 Cr. L. J. 972. 

11. A Police man whose cart had been stopped by some camel drivers, whose camels 

had been trespassing on the Government canal bank, and through whose action his 
prisoner escaped and was threatened, fired a shot withoot aim was protected under 

S. 99. 5 P, R. 1901 Cr. 

12. A pean of the Deputy Commissioner seized the bullocks of the accosed to p^I ht^ 
cart oat of rent, the owners taking them back forcibly are not guilty. 24 f. C. * 

= 15Cr. L.J. 436. 

13. Resisting forcible seizure of animals for transport purposes by a Government 

is justified under S. 99 as it is an illegal act on the part of the officer. 38 i . * • 

1913 Cr.=325 P. L. R 1913 = 20 I. C. 992, 20 I.C. 233 = 14 Cr. L.J.409. 

14. A right of private defence exists in a case where the alleged offender do^ no. 
and has no reason to believe that the person doing the act was a public serr 
1924 A. 645 = 85 I.C. 245 = 26 Cr L.J. 50L 
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15. There no right of priote defence apaiost a peon, acting onder the colour of his 
olTice in good faith, though his act is not justiBible by law. 15 Cr L. J. 427. 

lb. S. 99 protects the public serv.ant against the rights of private defence even if the 
authority be defective in minor p.articulars or even if the oTicer exceeds his duty in 
a minor partiailar. 1932 P. 315. 

17. Where a bail.able warrant for the arrest of a woman under S. 498, is not shown to 
her, nor any opportunity to offer hail is given, the arrest is illegal and if Police party 
is attacked there is no offence committed. S. 99 does not apply. 1935 A. 913= 1935 
Cr. C. 1129. 

18, The mere fact that a Sub-Inspector was dressed in uniform does not justify the in- 
ference that he was acting in good faith, when actually he was acting in 
reprehensible manner. 1934 O. 124 = 35 Cr. L. J. 804. 

19, Warrant of attachment nas signed by Deputy Collector instead of by Collector. 
Attachment was effected by Kurk Amin in good faith under colour of office. There 
was no apprehension of death or grievous hurt. Held, that there was no right of 
private defence. 1933 0. 276 = 34 Cr L. J. 732, 15 Cr. L. J. 427. 24 C. 320, 1926 
U 19=6 L. 392 and 4 A. L. J 132 Ref., 1924 L. 667=25 Cr. L. J. 43; 1923 P 
338, 20 1. C 233, 1928 M. 624=51 M. 873. 1929 A 903, 1927 A. 91 and 1924 C.- 
959=51 C. 902 Dist. 

20. A I'athan being summoned to Police Station aas abused by the Sub-Inspector 
whom he (Pathanl threatened with cane, whereupon three constables attempt* 
ted to l>eat him. While in their grip, he opened his knife and stabbed a constable 
who died three days later. Held, be did not exceed his right of private defence. 
1936 N. 234. 28 M. 454, 10 Bur. L. R. 191 Ref. 

22 - Illegal attachment by public servant. See —21. 

1. If a bailiff attaches agricultural cattle and gram or tools of potter exempt from 
attachment under Civil Procedure Code, an assault upon him is not protected bv 
S. 99. 21 M. 296. 

2. A person beating a public servant executing a warrant of attachment, tbongb the 
warrant is illegal, is guilty under S. 323. 1927 L. 851 = 28 Cr. L. J. 972. 

3. A Police Officer attached a property although it did not belong to the absconder. 
The rightful owners had no right of priv.ate defence. 29 C. 417. 

4. A Magistrate Illegally ordered the Police to take charge of paddy pending proceed- 
ings under S. 145, Cr. P. C. The Police was resisted by armed violence. Held 
that violence was unjustified. 9 C. W. N. 125, 18 C. W. N. 548 = 24 I. C. 163, 

5. A Vakil IS appointed to make an attachment but under O. 21, R. 105 no reasons 
were recorded. Held, that accused had no right of private defence against attach- 
ment made by him. 1935 A. 490 = 154 I. C. 631. 

6. For affecting attachment in the zenana quarters it is not necessary that the 
judgment-debtor must be m possession of these, it iS enough if decree holder 
considers that there may be property of jodgment-debtor. J935 A. 490=154 

I. C. t31. 

7. An Amin through negligence or inexperience attached the property on expired 

warrant. Held, accused had no right of private defence under S. 97. 1933 A. 620. 

8. Bailiff entered a house not belonging to judgment-debtor, to attach grain. Judgment- 
debtor's party have no right of private defence. 1936 L. 851. 

23. Illegal arrest by public servant— . See — 21, 

1. There is no right of private defence against the arrest effected by a constable acting 
under colour of his office, even though the arrest is not strictly justified by law 
106 I. C, 581=29 Cr. L. ]. 69. 

2. A Police Officer executing a bailable warrant is bound to give the person’ arrested 
the option of bail, and if he fails to do so, he is not protected by S. 99 against the 
rescuers, who use force to liberate the arrested person. l5 I. C. 1006. 

3. Without emergency for .arrest under S. 151, Cr. P. C., the arrest is illegal and if a 
person causes simple injuries to armed Police, who use force, he is not guilty 1930 
L. 348 = 121 I. C. 734 = 31 Cr. L. J. 294. 24 C. 320, 1926 L. 19. 
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4. Even if .arrest by Police is wholly iJIcffal. yet the persson arrcstc<I or his rescuer'? are 
notcnmlert to use more force than is necessary. 192<» S. 190s=94 I. C. 404. 

5. Where the nccuscjl were arrested by Police lurking armed in a village inhabited by 
dacoits. Held, that even if the arrest not justifiable under S. 54, Cr P C 
still the resistance was not justified. 7 P. U. 1869, 9 P. R, 1938 Cr. * * ' 

6. Accused who were reported against ns dacoits nnd were armed with gun were 
arrested by Police. The accused resisted arrest and fired and lolled several persons, 
assisting Police. Held that they were KUilty of murder. 21 P. R. 1900 Cr. 

7. A District M.agistrate h.as no jurisdiction to arrest .a witness to give evidence before 
Police. The resistance to such an arrc«5t is justified. 24 C, 320, 6 U. 392. 

8. A warrant which does not contain the m-sme or sufficiently clear description of per- 
son to bo arrested is wholly illegal. 16 C. W. N. 1078. 

' 9. Accused suspected of smuggling opium was ordered to slop by an fixeise Officer, 
who fired two shots to frighten him, who wounded the Excise Officer wifh a sword. 
Held, that as Excise Ofiicer had no right to cause dc.ath for efieciing arrest under 

S. 46 (5), Cr. P. C., the accused had not exceeded the right of private defence. 54 
- I. C, 577. 

10. Resistance to illegal arrest by Pohee is not justified by right of private defence. 7 P. 

R, 1869 Cr., 21 P. I?. 1900 Cr., 16 P. R. 1913 Cr. 

11. If there IS no defect in the authority issuing warrant of arrest, right of private de- 
fence to resist execution does not exist 1932 P. 315®* 13 P. L. T. 502. 

12. Where the notice and tv.afrant of arrest of the judgmenr-rifbtor were issued simuJ- 
taneously, the arrest by peon executing the arrest is legal. 1932 P. 315. 

24. Illegal search by public servant. 

J,. Where an Excise Sub-Inspector w.is empowered to search only /or “exciraWe 
articles “ under the Bengal^^Excise Act and he attempted to search a house for 
" foreign e.xcisable articles.” his entrj' wasunl.xa-ful and assault on him was justified. 
19 M. 349, 21 M. 296. 

2. Search by a Subordinate Police Officer deputed by the officer in charge Police Station 
without a search warrant is illegal but theresistence is not justified when the Police 
man charged those persons with theft. 16 P. R. 1913 Cr.. 7 B. H. C. R. 50, 8 S. L. 

• R. 1, 3 C. W. N. 344. 

’3. A person applied for warrant under S. JOO, Cr. P. C., to search for persons wrong- 
fully confined but Magistrate issued warrant under S. 96. The police were not pro- 
tected when resisted as the warrant w.as wholly illeg.xl, 6 C. L. J. 127. 

4. A warrant which does not contain clearly tbe description of a person whose house 
is to be searched or n general warrant is wholly illegal. 13 Cr. L. J. 764. 

5. A search warrant did not give the name and designation of the Police Officer who 

' was to execute it A Head Constable while executing tbe warnant was resisted 

by some men and was beaten. Held, that the accused were not guilty under 
Ss 225-Band 332 but they bad no right of private defence and were guilty under 

S. 147 or underS. 323 if less than five. 16 P. R. 1913 Cr.— 155 P. L. R. 1913. 

6. A search conducted beyond the Police Officer's station is illegal but there 

of private defence if the Police were acting in good faith. 26 I. C. 319—8 b. L. 
R. 1, 18 A. 246. 

7. In the course of lawful search i>y a Police Inspector, he illegally laid bands on a 
woman. The accused a near relation of hers remonstrated and was nil witn 
a stick. He snatched it .and gave two blows to tbe Police Inspector rvt^ aie . 
Held, that he was protected bv right of private defence. 1926 A. 147*= 2/ 

L.j. n. 

8. Accused is justified in pushing the Insrector who began to make search without 
complying with S. 165, Cr. P. C. 10 P. 821. 

25. Illegal warrant. 

1. Warrant to attach Sapurddar’s property is tUegnl and resistance i.s not punishable. 
1924 L. 667= 25 Cr. L. J. 43 = 75 i, C. 731. 
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2. Resistanca (o the execution of a warrant, the dale of return of which had expired 
is no offence. 10 C. 18, 31 C.424. 

3. Resistance to a defcclire \\ arrant is justified, 50 I\ L. K. 1918, 38 C. 789 — 1088 
Coulrn 16 l\ R. 1913 Cr., 25 C. 896, 28 C. 411, 18 A. 246, 19 M. 349. 

26. Injuries on accused t person. See Marks of injury. 

27. Limit of—. Sec Rxcrcisc and Extent — Amount of force. 

28. .No—. 

1. When there IS time to have recourse to authorities. 1926 L. 5165=91 I. C. 39 ' 26 

M. 249, 14 15. 441. 

2. When both parties arc determined to fight. 5 P. 520, 28 M. 454, 35 C. 368, 36' P. 
K. 1918 Cr. 

3. When there is no defence but offence, c.g., if w'hile defending yourself, you put your 
enemy to flight and then pursue him and inflict injury. 35 C. 768, 443, 384. 

4. When accused himself courted attack. 40 B. 105. 

5. When the public servant is acting m good faith under colour of his office. 18 C, 
W. N. 548, 18 A. 246, 28 C. 411, 43 A. 353. 

6. When there is no reasonable .apprehension of death or grievous hurt, causing death 
is not justified. 15 C. 671 (673). 

7. When there is a pre*arranged fight. 1926 L. 221 = 92 I. C. 459=27 Cr. L'. 
J. 2S3. 

8. When the property in dispute is not in the possession of any party and possession 
IS aiteinpted and obstructed by force. 91 I C. 238“ 1926 O. 148. 

9. When a party is dispossessed from hand and he wants to recover possession by force. 
1927 L. 705=104 I. C. 464. 

10. When there is a sudden fight and every one is trying to bit one of the opposite 
side. There is no right of private defence. 1935 A. 438=157 I. C. 422. ' 

28-A. Of property. See Against Trespasser, burglar, robber. 

1. It IS no offence if the servants of a landlord use necessary force to protect the crops 
from being carried away by the tenants. 36 C. 827, 30 I. C. 748. 

2. The presumption that possession IS with the parly who has sown crops on the land 
IS rebut.ed when that party goes armed to attack the opposite party. 30 I. C. 748 
= 16 Cr. L. J. 700, 36 C 82? and 36 C. 865 Dist. 

3. Persons in possession can use force to prevent the other party from cutting crops 
by force. 44 I. C. 33. 

4. Criminal law protects peaceful possession irrespective of title. A person in such a 
possession can maintain it by use of force. 7 W. R. Il2, 14 W. R. 69, 23 W. R, 
25, 16 C. 206. 

5. When possession was given to decree-holder in execution of a decree and judg. 
ment-debtor was allowed lo remove his crops. He cannot resist decree-holder s 
entry on the plea of private defence. 1927 L.. 193=100 I. C. 232=- 28 P. L. 

R. 273. 

6. When neither patty was in possession and when the dispute was pending m Re- 
venue Couit, the deceased while obstructing the accused was struck dead by the 
accused. Held, that he was not protected by right of private defence. 1926 O. 148 
= 91 I. C. 238. 

7. A person when dispossessed of land, can claim no right of defence of property as 
against the complainant assuming him to be trespasser who had just entered tte 
land. 1927 L. : 05= 104 I. C. 464=28 Cr. L. J. 848. 

8. The accused must be in peaceful possession. The mere rightto have possession res- 
tored by Civil Court does not justify a person m taking law into bis own bands. 
1927 S, 92 = 98 I. C. 467 = 2/ Cr. L. J. 1347, 10 Bom. L. R. 285, 1926 P.433. 
Force can be used to defend one's possession of property but not for recovery. 1925 

N. 142 = 811. C 933 = 25 Cr. UJ. 1109, 21 C. 392,35 C.443. 


9. 
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lO. If death is caused in defending possession it is protected. 51 C 271 
n. VVhen a trespasser has gained passassioa, the rightful owner can'i use’ force to put 
him out but must appeal to authorities. 17 C. W. N. 1132, 36 C. 865 35 C 103 
3 C. 36?. ' ' * ' 


12. There is rio right of private defence of property in regard to which offence under 

b. 403 or b. 411 and not S. 379 IS committed. 219 P. L. R, 1915 37 P. R. 1914 
Cr.‘, 36 I. C. 131. * 

13. The right of private defence of property commences when a reasonable apprehen- 
Sion of danger to property commences. 14 B. 441. 

14. If hoih parties are determined to fight to settle their right to property, there is no 
right of private defence. 1935 N. 141 = 36 Cr. L. J. SSHCase law discussed). 

15. The^ accused when in peaceful possession of the property and were set upon ’by 

complainant. Held, right of private defence existed. 192 S A 194=45 A 250= 
24 Cr. L. J. 1089. 

29. Party fight, 11 . 

if parti^ns of one faction go to attack those of other with sticks and the compa- 
nions of the latter join with spears and hatchets and the death is caused, there is 
no right of private defence to latter group. Other persons present can be con- 
victed under Ss.302— 34 I. P. C. 1934 L. 11 = 151 I. C. 887. 

36.* Plea of-^in appeal. 


Plea of self-defence cannot be raised for the first time in appeal when there is no ma- 
terial on the record. 1934 O. 251 =3.i Cr. L. J. 943. 

31. Position of assailant and of victim. 

When two men are fighting, it is hazardous to conjecture as to their relative positions 
from the nature of injuries. l-i35 R. 391. 

3ii, Recourse to authorities — Running away. 

1. When a matter is not urgent and no serious loss of property is threatened and 
there is ample time to have recourse to authorities, the accused cannot be said 
to be acting in the exercise of right of private defence. 1926 L. 516 = 27 Cr. 

L. J.7. 

2. When the accused are molested and attacked, while doing a legal act, they need 
not abandon the enjoyment of their legal rights and run away to seek the protec- 
tion of the authorities. 1925 O. 425=85 I. C. 353 = 26 Cr. L. J. 513. 

3. A person is not bound to run away to tbana at a distance of a kos to seek redress 
from the police, when the thief is depriving him of his property. 1930 L. 314 = 
120 I. C. 600 = 31 Cr. L, J. 129. 

4. A person assaulted is not bound to retract but may pursue his adversary till he 
finds himself out of danger. 1923 L. 155=81 I, C. Ib4. 

5. The accused finding that the opposite party were cutting the crops from his fields 

Sent a messenger to Police for help and came to his field and asked the opposite 
party why they were cutting it. In a fight which followed accused killed^ one of 
them. Held, that the accused was justified in collecting men to prevent his crops 
Wmg cut in the event of the Police not arriving in time. 19 Cr. L. J. 983. 

6. When there ii time to have recourse to public authorities, the nse of force to protect 
One’s property is not justifiable. To hold otherwise would be to encourage and 

put a premium on offences of rioting. 35 C. 103, 7 C. L. J. 359, 7 M. H. C. K. 
(App.) 35. 

7. The apprehension which justifies a recourse to authorities ought generaJlf to he 
Vsased on some information of a definite kind, as to the time and place of the dange 
actually threatened. 14 B. 4H, 

8. A person is not bound to abandon bis property at the mercy of the 

a view of making application to the Police for assistance. 1896 A. W. N- ' 

M. 454. (ISSl) Weir 144. 18 C W. N. 275 = 22 1.0. 993. 

9. If two persons invade another’s house in anger, the’occnpier is entitled toeject them 
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forthwith by raising reasonable force. He is not bound to /eave them in the housd 
and go to the Police. 41 I. C. 830—18 Cr. L. J. 862. 

10. Where a trespasser has gained possession the rightful owner cannot eject him but 
must appeal to the public authorities. 17 C. W. N. 1132, 36 C. 865, 35 C. 103. 

33. Third person’s interference. 

1. . A person who sees a woman assaulted in the manner described in Ss. 97 and 101 

can interfere to save the woman and cut another if necessary. 13 Cr. L. J. 53— 13 

I. C. 389. 

2. In order to set up right of private defence, it is incumbent on the accused to show 
that an offence affecting the human body was being committed on the person on 
whose behalf they interfered. 41 I. C. 323=15 A, L. J. 565 = 18 Cr. L. J. 803. 

3. Right of private defence exists in protecting the property of others against theft, 
robbery, criminal trespass or attempt to commit the same. 1924 A. 696. 

34. Whether hound to run away. See — 32. 

1. Where a person is assaulted he is not bound to escape further injury by resorting to 
less violence or run away to have recourse to the protection of public authorities. 
28 M. 454, 6 Cr. L. J 271. 1925 N. 260. 

2. A man who is assaulted is not bound to modulate his defence step by step. He is 
entitled to secure his victory as long as the contest is continued. 1923 L. 155=81 

I. C. 164=25 Cr. L. J. 676. 

RIGHT OF REPLY. See Appeal— 44. Argument— 7. 

The parties should be heard m each other's presence If the respondent is heard, the 
appellant shall have a right of reply. 1932 C. 856=33 Cr. L. J. 775. 

RIGOR MORTIS. .S'e4 Time of death. 

1. Definition of — . 

After the period of irritability has passed there is a gradual stifl’ening of the muscles 
together with a certain amount of shortening of the fibres, this condition is known 
as Wgor ftiortis. Every muscle in the b^y, voluntarily and involuntarily takes 
part in the process, If abundant oxygen is supplied and the muscle is kept ©"C 
there IS no accumulation of acid, no shortening and no rigidity. Taylor s Med. 
Jur., 1928, P. 230. 

2. Difference between living contraction of muscles and — . 

In the case of living contraction of muscle, it is more or less transparent or rather 
translucent, elastic and in reaction to litimus it is either neutral or slightly alkaline, 
but it is not so m the case of ncor tnorlia. If the contraction be overcome by 
mechanical force, the muscles still possess their power of contraction, but if rigor 
mortts be overcome by mechanical force, absolute flaccidity at once ensues and 
there is no power to resume old position nor any new one. Taylors Med. Jur., 
1928, P.231. 

3. In involuntary muscles. 

1. The ventricles of the heart commonly lose their irritability within an hour after 
death Taylor s Med. Jur., 1928, P. 238, 

2. Instantaneous stiffening is more likelj to exhibit itself when great muscular exertion 
has been made previous to death. It is more likely to appear in strong and 
muscular subjects ; or nhen death is sudden or is due to violent disturbance of 
nervous sjstcm (shot through the bead etc.,) drowning. TTiat the condition of afiairs 
produced by it is easilj distinguishable from that produced by simple rigor mortis 
in that an object grasped by the fingers is firmly gripped just as it would be during 
life, only that more lorce IS required to extract it from the grip, than vould be 
necessary during life, whereas if held by ngor mortis alone the object can be 
easily lifted off the fingers. That is the strongest or conclusive proof that the 
object so gripped was thus gripped at tbe moment of death. . Tailor's Med. Jur. 
192S, P. 241. 

4. Order in which— appears in muscles. 

Rigidity first appears as a rule in the muscles of the face, neck and truck ; it then takes 
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place in the tniiscles of the tipper extremities and lastly in those of the lower, 
regard to its disappearance, the muscles of lower extremities wi}} often he foana 
rigid, while those of the trunk and upper extremities are again in a state of relaxa- 
tion. It appears later and lasts longer in the lower extremities than in the other 
parts of the body. It begins almost always in the neck and the lower jaw. ?Tom 
the neck i£ passes in two directions : upwards to the muscles of the face and down- 
wards to the muscles of the upper extremities and trunk, then attacking those of 
lower extremities. Tayhr s Med.Jur.f 192S, pp. 2S7-2S8. 

5. Time of death from—. See Time of death — 4. 

6. When begins. 

Rigor t;tor/is generally commences wjthm three to six hours of death, while the body is 
cooling, but long before it has reached the temperature of the surrounding. It comes 
on slowly in healthy, muscular subjects who have died without convulsions eg., by, 
hajmorrbage, hanging, etc. It sets in rapidly in new born infants. All circumstances 
which cause an exhaustion of muscles, during life induce an early occurrence of 
rigidity, as is seen in hunted animals, overdriven cattle and in cases of poisoning by 
strj‘chma and other convulsant poisons. Taylor's Utd.Jur.,pp, 232-233. 

7. V/heu disappears. 

1. The sooner the rigidity sets in the more quickly it disappears and gives way to 
putrefactive processes. Generally, rigor mortis lasts for from sixteen to twenty- 
four hours m sound, muscular subjects. It may last much longer, from 24 to 36 
hours and exceptionally it may continue for fourteen days or even longer. Taylors 
Hied, J«r., / 925, P.234. 

2. Atmospheric changes have influence over it. Dry cold air will cause it to persist for 
a long time ; and thus in winter season, especially in frost, it is slow in disappearing 
—its mean duration being from twenty lour to thirty. six hours. If the air is worm 
and saturated with humidity, it soon ceases In the tropics where the temperature 
ranges between 80° and 100°F., rigor usually begins to disappear in twenty to 
twenty-four hours. Ibid, P, 235. 

3. Bodies sunk in cold water soon ptss into this state and retain the rigidity for a long 
time. Ihtd. Bodies of those who are emaciated or die of Phthisis, Typhus or 
typhoid fever, and epidemic cholera, pass r.ipidly into a slate of rigidity, which is 
commonly o( short duration. Iltgor »»or/is is frequently absent in the bodies of 
those who have died from generahxed scepticremia. The old opinion of the non- 
occurrence of rigidity m the bodies cf persons killed by lightning is unfounded. 
Ibid. P. 236. 

4. Rigidity produced as a result of poisoning by strychnine may continue for a very 
long period. As to other poisons, such as arsenic, mercury perchloride, etc., are 
likely to cause delay in putrefaction and hence a prolonged state of stifTness in 
muscles. Ibid, P. 237. 

RING GAME. See Public Gambling Act- 

King game is not a game of mere skill. 110 I, C. 674, 34 A, 96* Sec 40 JI. 556. 

RING LEADER. Sec Unlawful as3cmbIy~2L 

RIOTING. Ss. U7.1+b-^153. I. P. C. 

1. Armed with deadly weapon. S. HS, I. P* C. See Deadly weapon 

1. If a deadly weapon i« carried by one without the knowledge of the other memters 
of the assembly for the private ends of a particular individual, the other persons are 
not guiUv under S. 146. But if it was with their knowledge all are guilty. 27 t-r. 

L. 3. 694=1926 M. 7+1, 1929 M.W. N.8S8. 

2. \ IS no: a deadly weapon unless used oo the head or on some vital part- 1* 

'Ct. L. J 10?. 

3. Tl’e question whether a tafhi is deadly weapon, is a question of fact to be detertmn 

vim each we. U A. 19. 15 27. 

4. A fvrtcn tan b*? convjcied under S. 148, if he was present in a mob armed with a 

deai’y 4 V. L. T. 502, 



I2^''^ConTiction under S. 323 on a charge under S. 148 is not illegal. 1923 L. 326. 

6. If both sides used sticks and there is no proof as to who was aggressor a heavy 
sentence should not be passed. 1929 M. W. N. 583. 

7. When five persons armed with lathis assembled at the water head to take water by 
force and ready to strike any body who should stand in their way, they were guilty 
under S. 148 when they used lathis, 1926 L. 4=7 L. L. J. 576. 

8. If the prosecution does not present true facts as to how a man was killed, it is not 
necessary for accused to plead right of private defence. 1925 P. 175. 

9. Four persons were convicted for injuries caused during scuffle, and there was no 
evidence that there were other persons accompan5'tng them. Held, they were not 
guilty under S. 148. 1932 M. W. N.67. 

10. When the evidence is perjured and motive cannot be ascertained the sure ground 
upon which the Court can proceed is the marks of injuries on the accused. 1931 A. 
439. 133 I. C. 795 

11. Only persons armed with deadly weapons can be convicted under S. 148. 1934 L. 
632=35 P. L. R. 518, 1933 O. 333. 

12. When among 3 persons, some were armed with deadly weapons and some with lathis, 

it is safer to convict the latter under S. 147. 1933 O. 333. 22 C. 276 Rel. on. 

13. Crowbar used merely to destroy bridge is not weapon. 1935 Pesh. 65. 

J. Charge. See Unlawful assemblj*. 

1. Omission to set out the common object in the charge amounts to a mere irregularity 
and does not vitiate the conviction unless the omission prejudiced the accused 33 
C. 295, 38 P. W. R. 1907, 39 C. 781, 1928 B. 286“ 115 1. C. 399, 1935 0.488, 
1935 0 19 = 34 Cr. L J 393, 1927 0.85. 

2. Omission to set out common object vitiates the conviction. 1924 L. 667. 

3. Where a charge contains several alternative common objects and the Magistrate 
omits to specify any common object as proved, the appellate Court cannot on this 
ground alone set aside the conviction. 35 C. 718. 

4. When there are two possible common objects and it was not apparent which of them 
had been accepted by the Court, the charge is defective. 33 C. 295. 

5. The opposing factions though each forming an unlawful assembly cannot be both 
charged and tried jointly as they have not both the same common object. 14 C. 358, 
6 C. 96, 22 P. R. 1831, IS P. R. 1882. 

6. It is not open to appellate Court to invent a common object not specified in the 
charge. 38 C. L. J. 379= 1924 C. 449 = 81 I. C. 261 = 25 Cr. L. J. 773. 

7. A person cannot be convicted of noting and the causing of hurt when be has not been 
charged for it. 26 I. C. 152. 

8. It IS not illegal to charge a rioter both for noting and causing of hurt and the rest 
of his confederates for only rioting. 39 A. 623. 

9. Where the common object assigned m the charge as framed has not been sustained 
another common object cannot be invented to support the conviction. 1924 C. 449 
= 51 C. 271 = 81 I. C. 261. 

10. Charge for offence with one common object will vitiate conviction for offence with 
another common object. 1925 P. 152 = 81 I. C. 794= C5 Cr. L. J. 1018 

11. Mere stating the word ‘noting’ in the charge is sufficient. 55 C. 879, 39 C. 781. 

12. The principal and the prominent common object should form the object of the 
charge and not the incidental happenings. 1928 P. 405= 103 I. C. 421. 

13. Where the accused are charged with noting and causing hurt, without explaining 
what rioting means but such irregularity has not prejudiced accused who were 
represented by lawyers, it is curable under S. 537. 1935 A. 627. Sre 55 C. 879, 
39 C. 781. 

14. The word “by force or show of force** need not be included in the charge. 

1936 P.^627. 
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3. Common object. 


\yhere Jt is found that the accused came to the place and some of them assaulted 
the compfainant, the presumption is that the assault took place in prosecution of 
the common object. 1923 N. 100-69 1. C. 633 = 23 Cr. L. J. 745. 

The common object must be judged from a consideration of all the facts. 3 L 144 
= 6B I. C. 113 = 1922 L, 1=4 L. L. J. 91. 


3. If the accused did not cause the death of the deceased he can be convicted under 
S. 304 if it is shown that he was a member of an unlawful assembly whose 
common object was to commit an offence under S. 304. 1921 M. 687=69 I. C. 38>.. 

4. Accused jointly entered on certain land in defiance of an order under S. 144, Cr. P. C., 
though some may be convicted under S. 188, I. P. C., and others of abetment, 
nevertheless the common object of all of them is one and the same. 1925 C. 903 = 
85 I. C. 818=26 Cr. L. J. 594. 


5. If out of sit accused three are found to have the common obj'ect different from that 

set out in the charge S. 147 does not apply. 1922 C 191 = 721. C. 355. 

6. The mere fact that 20 or 30 persons assembled and had sticks in their possession 

is not sufficient to establish that their intention was to accomplish that object by 
the use of criminal force. The common intention must be proved ns a fact by legal 
evidence,, 1925 M. 1213=27 Cr. L. J. 108, 24 M. 124. 

7. Isolated or independent assault by some candidates or their supporters in an election 
cannot be said to be in furtherance of common object, unless formation of unlawful 
assembly is proved. 1933 L. 235 (2)=34 Cr. L. J. 782. 


4. Collecting men. Sue Right of private defence— 19. 


If a large number of people collect together to resist a real or fancied encroachment on 
their tights and no violence is uswl against persons, (he sentence should be lenient. 
1935 A. 627. 


5. Cumulative sentence. Separate sentences. 


1 . 

2 , 


5. 


9. 


10 . 

n. 


Accused cannot be convicted twice over for committing a single act such a«f rioting 
, and trespass. 8 1, C. 880, 8 C. W. N. 305, 22 1. C. 764. 

Separate sentences for rioting and hurt or grievous hurt are not sound. 31 P. R. 
1916, 16 P. L. R. 1911,73 I. C, 517=1922 L. 405. 114 I. C. 331 = 30 Cr. L. J. 
295, 1927 L. 786=104 I. C. 454, 1922 L. 405 = 73 1. C.517. Sec 4 P. R. 1901 Cr. 


Where the common object of an unlawful assembly was to assault the Police 
Officers in the discharge of their duties and hurt was actually caused to some of 
them, the accused could not both be convicted under Ss. 147 and 332. 28 P. W. 
R. 1907, 1922 L. 31 = 67 I. C. 721 = 23 Cr. L. J 449. 

If the evidence as to who committed the specified offence be lacking it is necessary 
to frame a separate charge under S. 332. Ill P. L. R, 1912. 


Accused in order to execute the sentence of a Panchayat seized the complainyit, 
blackened his face, placed him on donkey and took him around the village. They 
are gudty under S. 147 and not under S. 355. 1923 L. 91 =23 Cr. L. J. 457. 

If the common object of the assembly is to commit theft accused need not b« sen- 
tenced separately for rioting and theft. 3 C. W. N. 761, 16 C. 442, 56 I. C. 512. 
Accused may be convicted both for rioting and hurt or grievous hurt. 2 A. 1^« 
7 A. 29. 16 C. 725, 7 A. 414, 31 P. R. 1916, 32 P. R. 1885, 8 P. R. 1895, 4 P. R- 
1901 Cr. Cofitrn 16 C. 442. 


It Is not open to Appellate Court to alter a conviction of rioting to one under S. 323 
in the absence of specific charge. 38 C. 293. 

If any of the rioters has been identified for causing hurt, he alone can be coavktcd 
of that offence and the rest for rioting. 91 I. C. 727. 

Where the infliction of injury cannot be traced to any offender the conviction shou 
be for rioting only. 35 P. W, R. 1913, 14 P. W. R. 1912. 

Accused attacked the Police Officers in the discharge of their duties, the Court 
upheld the conviction under S. 332 and quashed it for rioting. 67 I. 72i. 
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12. On ti chtvrge of rioting it i«t not legal to convict a person of ass.ault or abetment to 

assault. 65 I. C. 862. 

13. If the common object w.as a criminal trespass the accused may be convicted of 
trespass though not specifically charged for with lh.at olTence. 22 I. C. 764. 

14. Conviction for three separate offences under Ss. 147, 149 and 325 are bad. 1929 L. 

498 = 120 I. C. 283. 


Separate conviction for rioting and hurl can be legally passed. 1928 M. 18 = 105 I. 
C. 86=28 Cr L. J. 982. 1926 A. 225=92 I. C. 463, 17 Bom. 260. 

When the common object of the unlauful assembly was to compel by criminal force 
the ETcise Officers to stop the house searches by smashing of Handies and attack* 
inc the Officers, they should be convicted both under Ss. 147 and 353. 6 P. 828 

= 1923 P. 15 = 106 I. C. 591 = 29 Cr L. J. 79, 141 C. 836. 

S-oarate sentences under Ss. 147 and 332 are not illegal in view of the amended 

S. 35. 1926 L, 521=27 Cr. L. J. 824, 1926 Bom. 64, 49 Bom. 916. 

Separate sentences may be passed under S. 147 and in the section under which the 
accused may be found guilty, c. g., house trespass. 27 Cr. L. J. 1172. 

If accused committed not in pursuance of their common object of insulting and 
attacking “ Pajiats" only one offence is committed. 1925 O. 65-82 I. C. 33. 

In the case of noting resulting m grievous hurt separate sentences under S. 325 are 
legal. Some of these assaults may result in simple hurt, others in grievous hurt 
but all the actual assailants are under S. 149, I. P. C. liable for all these results. 
1924 H. 291=82 I. C. 473, 17 Bom. 260. 

Sentence under S. 147 was cancelled when the accused had been punished for the 
specific act which constituted the object of the not. 1923 L. 160=81 I. C. 56= 
25 Cr. L. J. 568. 

S. 71 of Penal Code may be invoked to relieve the offender under S. 323 if that is 
said to be the common object of the assembly. 1921 P. 432=61 I. C. 833 = 22 Cr. 
L. J. 449, 16 C. 442 4 C. W. N. 245. 

When assembly becomes unlawful because violence is used, the sentence under 
Ss. 147 and 325 should not be passed. 31 P. R. 1916 Cr., 38 I. C. 756, 161 P. 
L.’r. 1911. 

As soon as the first injurj* is c.iused to any person, force is useil and the offence of 
rioting IS complete. Subsequent injuries, though inflicted in pursuance of the 
same common object would be distinct injuries justifying conviction under S. 323. 
Hence separate sentences under Ss 147 and 323 are valid. 1933 A. 819 = 34 Cr. 
L. J. 1099 = 145 I. C. 913, 1926 A. 225 = 27 Cr. L. J. 287 Rel. on. 1925 L. 581, 
1925* O. 65 and 1927 M. 970 Dist. 


6 . 


Communal riots. 

1 It IS practically impossible to get disinterested evidence in communal riots. 1932 
M. W. N.427. 


2 In communal riots it is unsafe to convict on the evidence of one witness alone, 
unless there IS satisfactory circumstantial evidence. 1933 A. 834 = 55 A. 639, 1933 
A 314 = 34 Cr. L. J. 689 and 1933 A. 401 = 34 Cr. L. J. 765 Rel on. 


7. Conviction. 

1. Conviction for an abetment of assault on a charge under S. 447 cannot stand. 1922 
M. 110 = 65 I. C. 862=23 Cr. L. J. 206, 33 M. 264. 

2. Conviction for noting of a person who was leader of the gang whose common object 
IS to assault passerby is not illegal. 66 1. C, 192. 

3. When the common objei't of the Mah' 
and loot their shops, any person laki- 
of dacoity and not rioting. 1927 0. 

4 On conviction for rioting and hurt, only one sentence should be passed. 1934 L. 614 
(1), 10 W. R. Cr. 63. 


1024 


Riotini’^icontd.) 


26. 

27. 


the title to the land Is uncertain nnd that (he bona fide disnate exists about it 
accused are not guilty. 1525 P. J58“8l I. C. 4j«25 Cr. L. ). 557. 

Accused assembled after hearing a cry for help to rescue one of two fighters assemb- 
ly is not unlawful. 1 P. 2i2«1922 P. *198 = 77 I. C. 607, 


The .accused were in actual possession of the land although soma years back it was 
sold at a rent, they are not guilty of rioting as their object is to enforce their right 
to the standing crop. 1925 P. 299. 


28. The people of village S had no right to cut the bt/nd nnd when they actvally pro- 
ceeded to destroy it. the people ol K prerented them from doing so who had erected 
it. Held, they were justified in preventing its destruction by force .and their con- 
viction under Ss. 147, 148 and 149 could not be sustained. 1929 P. 523. 

29. Accused forcibly stopped the construction of a w.nll, alleging they were abetting a 
nuisance but were not able to prove any c.asemcnt. 1929 P. 44 = 114 I. C. 477. 

30. When the common object of the Afahomed.tn rioter was both to hart any Hindu 
whom they might meet and to rob the shops and houses of the Hindus ; any person 
who has been proved to have taken a p.art in the dislurb.aDce must be found guilty 
not only of the ofTcnce of riot but also of d.acoity. 1927 0. 70 »28 Cr. L. J. HO. 

31. In a riot when murder follows, every member is liable unless his separation is 
proved. 1924 A. 233=92 1. C. 145=27 Cr. L. J. 193. 

32. Persons coming in a hrge body to cut bund without any right to do so are guilty. 
1924 P. 704=84 I. C. 322. 

33. If first party is in possession, and the second party dismantled the disputed bouse, 
the second party Is guilty. 1923 P. 361*73 I. C. 358. 

34. Inciting mob to violence under guise of p.aclfjing falls under S. 147. 1922 P. 311. 

35* Persons may riot without actually committing an o/Tence under .S, 352 and theory 

that S. 147 is inseparable from S. 352 is fallacious. 1928 M. 21 = 106 I. C. 338. 

36. Once a charge of unlawful assembly fails accused cannot be made liable for injuries 
caused. 1922 O. 228 = 77 1. C. 1002= ’5 Cr. L. }. 538. 

37. Persons who do not bear any intury on their persons should not be convicted except 
on very cogent evidence. 107 P. L. R. 1910=43 P. W. R. 1916 Cr. 

38. Persons gathering to abate a nuisance and pulling down terrace and wall built on 
encroached area are guilty under Ss. 427---147, 1. P. C. 1934 M. 95=57 M. 351, 
39 M. 57 Diss., 1923 M, 523 and 1927 B. 363 Rel. on. 

39. Oral evidence in riot case must be approached with caution and carefully scrutinized. 
1934 A. 776=35 Cr, L. J. 919. 


n. 

1 . 


2 . 


First information report in — 

The first information report made to the Police in rioting cases is not n safe 
to charge the persons mentioned therein, for friends and the relations of the cuipms 
are more often implicated and accused persons who bear no injury should not be 
convicted of having taken part in a fight except on very cogent evidence. 

U R, 1916=43 P. W. R. 1916 Cc.=36 I, C. 130=17 Cr. L. J. 450. 


Since when a not is committed, it is unfortunately easy to add among the . 

accused, persons against whom the informant or particular witness has a gru ^ . 
is not safe to base conviction on the identification by the injured person, 
when the name of the person was mentioned by the identifier m his first sta 
1929 P. 705 = 123 I. C. 75-31 Cr. L- J- 468. 


1 2. Free fight. 

1. - When both parties are determined to vindicate their rights or supposed 

show of criminal force, no question of self-defence arises. 27 Cr, J-.. J. 

P. 520, 28 M. 454, 98 1. C. 467, 35 C. 368. 

2. A free fight is one when both sides mean to fight from the start, go m 
there is a pitched battle. The question of who attacks first is immaterial. 

513 = 132 I. C. 381=32 Cr. L J. 868. 

3. The fact that the Magistrate cannot make up his mind as to who began the battle 
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-4. 

} 

13. 

'•’ 1 . 

)<> 


cannot make it a {ree fight. 132 I. C. 381 = 32 Cr. L. J. 868=1931 L. 5l3. 

In case of party fight, if the evidence on the side of accused was better that there 
was no free fight and it did not appear who were aggressors and whether the injuries 
- • were inflicted in self-defencce, the accused were not guilty under Ss. 325 — 147. 132 

I. C. 381. 

Injuries on accused, Marks of injury— 3. 

Injuries on the body of accused is sure guide that they took part in riot. 1934 A, 
•■881 = 152 I. C. 103. 


2. Persons who do not bear any injury on their persons should not be convicted of 
' rioting except on very cogent evidence. 107 P. L. R. 1916=43 P. W. R. 

' • 1916 Cr. 

3. In riot cases when evidence is perjured and motive cannot be ascertained, the sure 
ground upon which Judge can proceed is marks of lujuries on accused. 1931 A. 

A 439, 1931 A. 712=32 Cr. L.J. 1073. 

14. ' Possession. See Unlawful assembly. 

1. In a case of rioting with the common intention of taking possession of complainant’s 
land the' Magistrate should decide as to the actual possession of the fact of .the 
‘ ' case under S 145, Cr. P. C., is pending. 53 C. 471 = 1926 C. 945=96 I. C. 527. 

'’'2. ' Where the common object of the assembly was to remove paddy, reaped and cut 
by another, Court should record a finding as to who had raised the crop. 51 C. 418 
= 1924 C. 323 = 25 Cr. L. J. 776=81 1. C. 264. 

f -3. Order under S. 144, Cr. P. C. is no evidence of possession. 1925 P. 17=81 I. C. 
535=25 Cr. L. J. 919. 

^ '4.' After the cessation of tenancy the possession of tenant IS wrongful and landlord can 

* forcibly eject him, provided he does not use undue force, without the help of the 
Court, 1925 P. 17=81 I. C. 535. 

5. The resistance by tenant in possession to the disturbance by the landlord lessee is 
right of private defence and not noting. 46 I. C. 413. 

6. Persons who in maintaining a right to possession of land given to them by a civil 
court repel an attack upon them by persons who have no right to obstruct them, 
are not guilty of noting. 48 C. 43. 

^ I 7/ S. 147 does not apply to a person m lawful possession of property who uses force 
to maintain his possession. 1933 O. 279 = 34 Cr. L. ]. 748. 15 Cr. L. J. 232 Ref. 

15. ' Procedure. 

1. A joint trial of 7 persons of noting when hurt also was caused by the separate^act 
' ■ fo another is not bad in law. 39 A. 623. 


2. Where on a charge of noting and grievous hurl the Judge disbelieves the prosecu- 
tion case as to noting he must examine the residue of the accused for the purpose 
of considering the criminal responsibility of each of the accused for inflicting the 
injuries. 50 I. C. 983. 

16. Right of private defence. See Right of private defence. 

If right of private defence is not established, claim of title though bona fide will not 
’ avail. 1932 P. 215 = 13 P. L. T. 288. 

17. Sentence. 

,If;the evidence as to action of individual accused IS not clear, recommendation to the 
Local Government for reduction of sentence will be justified 1934 A. 776. 

)i8^, Tml of counter cases of — . 

' Twd cross Cases of rioting and grievous hurt were committed separately for trial before 
a Sessions Judge, who heard both cases and examined some of the accused as 
witnesses in the other case. The arguments in both the cases were heard together 
and the opinion of assessors was taken at one time and both cases were disposed of 
■ ‘ by one judgment. Held, that the mode of trial though irregular, did not prejudice. 

the accused in their defence. 20 C, 537. 
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the title to the land is uncertain and that the hotia fide dispute exists about tt 
accused arc not guilty, 1925 P. 158=81 I. C. 45 = 25 Cr. L. J. 557. ' 

Accused assembled after hearing a cry for help to rescue one of two lighters, assemb- 
ly Is not unlawful. 1 P. 212*3 1922 P, 498 = 77 J. C. 607. 

The accused were in actual possession of the land although some years back it was 
sold at a rent, they are not guilty of rioting as their object is to enforce their right 


26. 


27. 


to the standing crop. 1923 P. 299. 


28. ' The people of village S had no right to cut the and when they actually pro- 

ceeded to destroy it, the people of K prevented them from doing so who had erected 
it. Held, they were justified in preventing its destruction by force and their con- 
viction under Ss. 147, 148 .and 149 could not be sustained. 1929 P. 523. 

29. Accused forcibly stopped the construction of a wall, alleging they were abetting a 
nuisance but were not able to prove any e.isefnent. 1929 P. 44= 1 14 I. C. 477. 

30. When the common object of the Mahomedan rioter was both to hurt any Hindu 
whom they might meet and to rob the shops and houses of the Hindus ; any person 
who has be4n proved to have taken a part in the disturbance must be found guilty 
not only of the ofTence of riot but also of dacolty. 1927 0. 70 = 28 Cr. L. J. UO. 

31. In a riot when murder follows, every member is liable unless his separation is 
proved. 1924 A. 233 = 92 I. C. 14S=27 Cr. L. J. 193. 

32. Persons coming in a large body to cut bu»d without any right to do so are guilty. 
1924 P. 704=84 I. C. 322, 


33. If first party is in possession, and the second party dismantled the disputed house, 
the second party is guilty. 1923 P. 361 = 73 I. C. 158. 

Inciting mob to violence under guise of pacifying faffs under S. 147, 1922 P. 311. 

Persons may riot without actually committing an offence under S. 352 and theory 
that S. 147 is inseparable from S. 352 is fallacious. 1928 M. 21** 106 I. C, 338. 
Once a charge of unlawful assembly fails accused cannot be made liable for injuries 
caused. 1922 O. 223 = 77 L C. 1002=75 Cf. L. J. 538. 

Persons who do not bear any injury on their persons should not be convicted except 
on very cogent evidence. 107 P. L. R. 1936=43 P. W. R. 1916 Cr. 

Persons fathering *■ — • -..j «nii;nr down terrace and wall built on 

encroached area •. • . ’ ' * ’ I. P. C. 1934 M. 95=57 M. 351, 

39 M. 57 Diss., IS ’ • on- 

Oral evidence in riot case must be approached with caution and carefully scrutinized. 
1934 A. 776 = 35 Cr. L. J. 919. 

11. First information report in — 

1. The first information report made to the Police in rioting cases is not a safe ground 
to charge the persons mentioned therein, for friends and the relations of the culpri^ 
are more often implicated and accused persons who bear no injury s ou n 

convicted of having taken part in a fight except on very ^5®nt evi ence. 

L. R. 1916=43 P. W.R. 1916 Cr..=36 1. C. 130=17 Cr. L-J- 450, 

2. Since when a riot is committed, it is unfortunately easy to add among the names of 

accused, persons against whom the informant or particular witness has a g S', 
is not safe to base conviction ' ' * ‘ 

when the name of the person ’ statement. 

1929 P. 705=123 I. C. 75=3 


34. 

35. 

36. 

37. 

38. 

39. 


12. Free fight. 

1. ■ When both parties are determined to vindicate their rights 

show of criminal force, no question of self-defence arises. 27 Cr. C. J. 

P. 520, 28 M. 454, 98 I. C. 467, 35 C. 368. 

2. A free fight is one when both sides mean to fight from the start, go out to_ fight and 
there is a pitched battle. The question of who attacks first is immaterial. iVJi 
513 = 132 1. C. 381 = 32 Cr, L. J. 868. 

3. The fact that the Magistrate cannot make up his mind as to who began the battle 
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cannot make it a free fight. 132 I. C. 381=52 Cr. L. J. 868=1931 L. 5l3. 

4. ' In case of party fight, if the evidence on the side of accused was better that there 
' • • was no free fight and it did not appear who were aggressors and whether the injuries 

• were inflicted in self-defencce, the accused were not guilty under Ss. 325—147. 132 
}.. I. C. 381. 

13. Injuries on accused. See Marks of injury — ^3. 

1. ‘"Injuries on the body of accused is sure guide that they took part in riot. 1934 A. 

881 = 152 1. C 108. 

2. Persons who do not bear any injury on their persons should not be convicted of 

• ’■ rioting except on very cogent evidence. 107 P. L. R. 1916=43 P. \V. R. 

• 1916 Cr. 

3. In riot cases when evidence is perjured and motive cannot be ascertained, the sure 
ground upon which Judge can proceed is marks of injuries on accused. 1931 A. 
439. 1931 A. 712=32 Cr. L. J. 1073. 

14. ‘ Possession. See Unlawful assembly 

1. In a case of rioting with the common intention of taking possession of complainant's 
•land the' Magistrate should decide as to the actual possession of the fact of the 

■ ■ case under S. 145, Cr. P. C., IS pending. 53 C. 471 = 1926 C. 945=96 I. C. 527. 

2. where the common object of the assembly was to remove paddy, reaped and cut 
by another, Court should record a finding as to who had raised the crop. 51 C. 418 
= 1924 C. 323 = 25 Cr, L. J. 776=81 1. C. 264. 

' -S. Order under S. 144, Cr. P. C. is no evidence of possession. 1925 P. 17=81 I. C. 
535=25 Cr. L. J. 919. 

I ' 4.‘ After the cessation of tenancy the possession of tenant 18 wrongful and landlord can 

* forcibly eject him, provided be does not use undue force, without the help of the 
Court. 1925 P. 17=81 I. C. 535. 

5. The resistaoce by tenant in possession to the disturbance by the landlord lessee is 
righl of private defence and rot noting. 46 I. C. 413. 

6. Persons who m maintaining a right to possession of land given to them by a civil 
court repel an attack upon them by persons who hare no right to obstruct them, 

, are not guilty of rioting. 48 C. 43. 

1 > 7.* S. 147 does not apply to a person in lawful possession of property who uses force 
to maintain bis possession, 1933 O. 279=34 Cr. L. J. 748. 15 Cr. L. J, 232 Ref. 

15. » Procedure. 

1. A joint trial of 7 persons of noting when hurt also was caused by the separale’act 
to another is not bad m law. 39 A. 625. 

2. Where on a charge of noting and grievous hurt the Judge disbelieves the prosecu- 
tion case as to rioting he must examtoe the residue of the accused for the purpose 
of considering the criminal responsibility of each of the accused for inflicting the 
injuries. 50 I. C. 983. 

16. Right of private defence. See Right of private defence. 

If right of private defence is not established, claim of title though bona fide will not 
avail. 1932 P. 215 = 13 P. L. T. 288. 

17. Sentence. 

,lf the evidence as to action of individual accused IS not clear, recommendation to the 
Local Government for reduction of sentence will be justified. 1934 A. 776. 

18. ’, Trml of counter cases of— . 

Two cros8«ses of noting and grievojs hurt werecoramitted separately for trial before 

a Sessions Judge, who heard both cases and examined some of the accused as 
witnesses in the other case. The arguments in both the cases were beard together 
and the opinion of assessors was taken at one time and both cases were disposed of 

• by one judgment. Held, that the mode of trial though irregular, did not prejudice 
the accused in their defence. 30 C. 537. 
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7. Sentence. 

A senlence of imprisonment is essential under S. 392. A fine may be added. A sentence 
of whipping may also be added where in the commission oi robbery hurt is caused 
44 A. 538. . 

8. Voluntary causing grievous hurt in committing — . S. 394, f. P. C. 

1. If grievous hurt is caused in a robberj', an additional charge under S. 394 or 397 may 
be added. 12 B. R. 232. 

2. If murder is committed by one of the robbers without the knowledge of his comrades, 
they are not guilty of murder though guilty under .S. 394. 2J P. R. 1919 Cr.=52 
I. C. 395. 

3. The offence under S, 394 is not a minor oflence so far as dacoity, is concerned. 

105 I. C. 831. 


4. If four persons armed with deadly weapons are prepared to commit murder , in the 
event of resistance and two persons commit murder. ;HeId, all are liable for murder. 
1926 L. 63-89 I. C. 7I:=^26 Cr. L.J. 1406. 

5. Before a sentence of whipping can be passed under S. 394, , it must be proved that 
the accused actually caused hurt while committing robbery. 6 R. 48. , . ' 

6. Consecutive sentences under Ss. 394 — 397 are illegal. 89 I. C. 716»»1926 L. 63« 

26 Cr. L. J. 1006. ' ' V " 

; ROOF — ENTRY ON. Sea House trespass— 12. , , ,, 

RULING OF HIGH COURT. ‘ ‘ 


A discretion conferred by statute camotbe whittled away by rvJJffg of Court.’ JJ93J 
M. 489*131 1. C. 461 «32Cr.L.J. 756. : 

RUMOUR. S, 505, I.P.C. 

1. A tea estate Duffadar, who had recently returned from Nepal, circulated a report 

among the garden coolies that a war was impending between the British Covernmeot 
and Nepal, that Nepalese soldiers were stationed on the frontier and that cdolies 
would be killed by the British. The effect of the rumour was that 15 coolies ran 
away. The conviction of the accused under S. 505 (B) was set aside, as the coolies 
were not induced to commit an offence against the slate or against public peace. 
3 C. W. N. 1. , *, 

2. If the statement, rumour or report is true and is published without any such/intent 
as is specified in Cl. (<?), (b) or (c) a conviction cannot lie. 1924 L. 502. 

' 3. Where an editor published defamatory matter under the guise of rumour, ' and when 
asked by complainant to express regret, wrote a letter 'aggravating his offence, a 
sentence of 6 months’ imprisonment under S. 500, I. P. C., was light. ■ 1928 A. 321. 

4. ' A person spreading a false report and thereby preventing persons from bringing their 

children for vaccination is no offence. 15 M. 93. 

5. Mere spreading of false rumour although resulting in serious disturbance does not 
amount to causing disturbance 51 I. C. 197* 20 Cr. L. J. 421 =17 A.,L. J. 820. 

RUPTURE OF INTESTINE—, Sea Wound— 32. 

RUPTURE OF LIVER—. See Wound— 33— 27-B. 

RUPTURE OF SPLEEN. See Hurt — 22, grievous hurt — 15, spleen — 4. ^ 

S. *. 

SAFAID POSH. See Zaildar, 

SALT. See Sforable propertj'. ' ^ 

SALT ACT (XIX OF 1882.) ■ ' 

General. Doing anything in cootrarention of the Salt Act or any rule' made thereunder 
is not a separate offence under Penal Code. 1930 O. 497. - • 

S. 9. - 

1. It is illegal to proceed under S. 1I7, L P. C., for abetment of an, act which is an 
offence under the Salt Act. 1930 O. 497*32 Cr. L. J.' 104, ' - ' 
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2. -A person guilty of an abetment of an oflence under S. 9 {a) of the Indian Salt Act, 
, . may be^convicted under S. 117, LP C., if the offence is committed generally by 
public or by any number or class of persons exceeding ten. 1932 A. 18. 

. 3. • The punishment under S. 117, I. P. C., for abetment of an act which is an offence 
' 'j : , . under Salt Act and not an offence under Penal Code is illegal. 32 Cr. L. J. 104. 

4. Prosecution must prove that salt was imported from State and was manufactured 
1 tnere. 1934 L. 967. 

5. Accused was charged under S. 9 fcr contravening R. 8 under notification No. 41. 

Frosecution must prove that salt was imported from a State and that it was produced 
• ' ' • or manufactured there. 1924 L. 967 » 36 Cr. L. J. 463, 

'S. 15. 

S. 15 does not apply whether salt is unlawfully manufactured at an unauthorised place to 
which S. 18 applies. 25 Cr. L. J. 463. 

S. 27. 

The importation into a part of a territory mentioned in S. 1 cannot be taken, as meaning 
n only importation from outside those ternlories but includes importation from one part 
of territory into another part. 1924 L. 160 = 69 I. C. 460. 

SAMPLE. See Cheating — 6. 

When a portion of property is produced m Court and received in evidence, the whole 
bulk is taken to have been produced before the Court. 2 Weir 670. 

SANAD. 

1. Renev/alof — . See Legal Practitioners Act- 25. 

2. Using forged—. See S. 471, I. P. C. 

SANCTION. See Directing Prosecution. 

1 , In case of conspiracy. See Conspiracy. 

2. In case of sedition. See Sedition. 

.3r''‘To prosecute Judge or Magistrate. See Prosecution of Judges. 

4 To prosecute members of local bodies. See S. 197. Cr. P. C. 

SACTION TO PROSECUTE—. S. 196, Zx, P. C. 

1. Contents and form of — . Complaint. 

1. It is not necessary that very words used m the complaint must have been sanctioned 
by the Government. It is enough if the institution of the complaint has been 
. ! ' sanctioned by the Government 42 M 180, 32 M. 35, 35 C. 141, 1925 M. 106. 

! 2. Government must specify the person against rvliom and matter in respect of which 

prosecuiion should be launched, 1930 L. ISI. 35 C. 141, 

3. Conviction under S. 124-.A On sanction of offence under S. 121-A is illegal. 4 R. 131, 

4. Conviction of same offence committed on different occasions is illegal. 1924 R, 371. 

5. Sanction must describe definite persons. 29 C 474. See 1923 M. 328. 

6. A Police Officer may be authorised to make a complaint. 32 M. 3, 22 B. II2. 

7. Sanction need not be m writing. 22 B. 112; 42 M. 835. 

8. Sanction may not be in a particular form but must be expressed with sufficient 
particularity. 1925 M. 106. 22 B. 112, 35 C. 141, 1923 L. 333. 

. 9. Sanction is not a judicial act. 27 M. 54, 39 M. 750, 1923 M. 358. 

2. Order of Government for—. Proof S. 78, Ev. Act. 

' 1; A letter issued by the Chief Secretary to the Government conveying sanction under 

S. 196, Cr. I’. C , or to a prosecution under S. Penal Code, which is not 

signed hv the Chief Secretarj* but by some other officer on his behalf, is no legal 
- , . proof that Local Government has oi^ered or authorised the prosecution. T*he order 

, . • ' cannot be certified on his behalf. It should bs proved according to S. 78, Er. Act. 

. .1922 C. 293=50 C. 135=54 Cr. L. J. Ill, 
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10. Where there are serious irregularities in the search and a Constafcle is assaulted the 
accused is guilty under S. 323 and not S 332. 1930 P, 387=31 Cr. L. J. 937. 

11. An Excise Officer searching a house on suspicion brought no search witnesses and 
directed a Constable to scale the outer wall of the house. Accused assaulted him 
and the Excise Officer. Held, he was guilty under S. 323 and not S. 332. 37 A. 
353, 8S. L. R. 1. 

12. Irregularity in search does not alfect admissibility of property found. 1933 C. 187= 
34 Cr. L.J. 369. 

13. Unauthorized persons should not be allowed to enter the house when search is 
proceeding without their person being searched. 1933 O. 305 = 34 Cr. L. J. 568. 

14. Search was illegal hut the discovery of prohibited articles was proved. Convition is 
legal. 1933 R. 146 = 34 Cr. L. J 652. 1932 R. 190=10 R. 511 and 34 M. 349 
Rel. on, 1925 R. 205 Not foil. 1930 R. 49 Ref. 4 L. B. R. l21 = 7Cr. L. J. 
87 appr. 

15 Irregularities in search would furnish reason for distrusting the evidence produced 
by prosecution 1933 N. 99, 1932 A, 185. 

16. Search conducted outside jurisdiction is illegal. 1915 A. 442, 1923 A. 433, 1919 
M. 353, 8 S. L. R. 1. 

17. Non'recording of ground of belief under S. 165 makes the search illegal. 1928 A. 
185, 1932 P. 66=10 P. 821, 1933 S. 174. 

18. If no order in writing is delivered to a subordinate Police Officer, the search is Illegal. 
7 N. W. P, 209, 1915 A. 442, 6 Cr. L. J. 105. 

19. If the order does not specify the thing or things to be searched for, the search is 
illegal, 38 A. 14, 6 Cr. L. J. 439. 

20. If the copies of record of search are not seat to a Magistaate the search is illegal. 
1932 P. 66. 

11. Of accused when arrested. S. 5!, Cr. P. C. 

1. Accused when pointed out by bis co>accused in the Bazar was not searched. He 
was driven to the Deputy Superintendent where he was searched and nothing 
incriminating found. On going back, they decided to leave the ekka. Two coals 
belonging to constables were spread where the constables and accused sat and 
three ornaments were recovered. Held, that the evidence is of no value. 45 
A. 300. 

2. It is not permissible to examine the body of a prisoner medically without his consent, 
not for the benefit of his health but by way of second search. The Doctor and the 
Police are guilty of assault. 1931 C, 601 = 124 I. C. 1053. 

3. In a search under S. 51 by a Police Officer, it is not necessary that the purpose 
should be to look for some incriminating article 35 C. W. N. 1212 

4. Documents in the possession of accused at the search of his residence is admissible 
in evidence, if it is either proved to be m the hand-writing or to be in bis possession 
or answering the description required by S. 10. 13 Cr. L. J. 609. 

12. Outside local limits—. S. 166, Cr. P. C. 

1. A Police Officer on his own responsibility bas no jurisdiction to search a honse outside 

the limits of the Police Station he is in charge of. Resistance to a person conducting 
unauthorized search outside the limits of his Station is no offence under S. 333, I. P. 
C. 49 I. C. 337 = 20 Cr. L. J. 145, 30 I. C. 141, 27 B. 135 Ref. 

2. In case of failure to send copies of record to the Magistrate conviction for resistance 
will be set aside. 1926 C. 663. 

3. Before amendment of 1923 a Police Officer could not make search outside his limit, 
but now be can do so, but he should send notice to the Police Station of the place 
45 A. 388 = 1923 A. 433. 

12-A Police Officer retaining property for bimself on—. S. 217, 1. P. C. 

A Police Officer retaining a piece of gold ionnd in search and failing to report his 
possession is guilty of an offence under S. 217, I. P. C. 16 Cr. L. J. 453 = 1916 
M. 1109. 
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13. Refusal to attend— . S. 187, 1. P. C. 

*H a person who is requisittoned by Salt Inspector to assist him in the search under S. 
103, Cr. P. C., refuses to do so he is guilty under S. 187, 38 M. L. J. 27, 

14. Resistance to — . Unlawful assembly — 19. Right of prirate defence. 

1. Resistance by Public Officer in keeping out occupant of place searched is not 

justified. The occupant commits no offence in attempting to get in by force. 

1932 A. 449. 

2 . If search is illegal, resistance is not an offence under Ss- 353 or 332. 1923 A. 433, 

1933 S. 174, ms A. 442, 38 A. 14, 6 Cr. L. J. 439, 1932 P. 66-10 P. 821. 

15. Right of occupant to be present at— 

1. The occupant has a right to be present at the search. His exclusion will make the 
search irregular. 41 C. 350, 

2. The occupant means a person residing in or being in charge of the place. 41 C. 

350 (377). 

3. Resistance by Police Officer in keeping out occupant of place searched is not 
justilicd. The occupant commits no offence in attempting to get in by force. 1932 
A. 449=1932 A. L. J. 530. 

4. It is not necessary that occupant must be present. 1928 C. 27, 

3 6. Search List. 

1. External evidence is admissible to prove the contents of search list. 33 M, 416, 

2. A Court IS competent to receive evidence other than the search list regarding the 
things seized in the investigation, S. 91, Evidence Act, does not apply to it. 
34 M. 349. 

3. A witness should not add new items to the search list after it has been signed by 
witnesses but his doing so would not make the search illegal. 24 I. C. 835** Cr. 
L.J. 523. 1914 L. B. 258. 

4. The search is illegal «f the search list is not signed by witnesses. 4 L. B, H. 134. 
Soe 34 M. 349 

5. A search list should invariably be produced by the Prosecution, 1932 A. 185. 

6. Refusal by witness to sign a search list is not punishable under S. 187. 26 M. 419. 

7. Officer conducting the search should strictly comply with provisions and prepare a 
search list. 16 Cr L. J. 264, 1Q29 A. 991. 

8. Failure to prepare search list on the spot is only an irregularity. 11 Cr. L. J. 453. 
17. Under other Acts. S. 102, Cr. P. C. 

1. Provisions of chapter VII of Cr. P. C, do not apply to searches under the Gambling 
Act. 3 L. 357. 1929 A. 937= 120 1. C. 266. 

2. Ss 102 and 103 do not apply to the search mad© under the Bengal Excise Act. 54 
C. 601 = 19-7 C. 527 = 102 1. C. 547=23 Cr. U. j. 579. 

3. According lo a. 6, Burma Gambling Act, all sc.arches must be made according to S. 

102-103, Cr. P. C. 3 I. B. K. 229,4 L. B. R. 134. 

4. Searches under Opium Act must be made in accordance with the Criminal Procedure 
Code. 4 L. B. K. 121 Contra. 3 L. 359. 

18 Who can conduct — . 

1. A Police constable deputed by his superior to make an inquiry is authorised to con- 
duct a search under S 165. 21 P. K, I8S0, 

2. A Police Officer cannot make search w noa-cognizable case. 24 C. 691. 

3. Police O.fficer should conduct search in ^rson. It does not mean that he sboold 
ransack the boxes, examine ibe rocf, dig up floor or otherwise seek property. 13 
Cr. L. J 763, 4’ M. 446. 1927 A. 516. (6 Cr. L.L 105 Diss. from.) 

4. Wbrie irto Ixu^es had to be searched simaltaceously and the Sob-Insp^tor 

cr- ^ •.u*.e and erders ti« constable to search the other, the procedure is not • 
1932 U. 249. 
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5. Where the Police OITicer cannot go to the spat himself, he can under S. 165 depute 
a subordinate bv an order in writing specifying the place and things to be searched, 
38 A. 14, 1915 A. 442 6 Cr. L. J. 439. 

6. Subordinate Police Officer, without an order in writing, can search the house of a 
person charged with a cognisable offence. 7 Dom. H. C. R. 50. 

7. A Circle Inspector of Police can conduct search. 1927 A. 516, 

19 . Witness of— . S. 103, Cr, P. C. 

A. Evidence of — 

1. It is notfthe duty of prosecution to put every search witness into the witness box. 
The discretion is left to the Court as to require their attendance or not. 1928 
C. 27=106 I. C. 545 = 29 Cr. L. 7.49. 

2. Two of the search witne«‘ses stated that ^i«rf contained two ornaments, while a third 
stated that only one ornament was there. Held, that circumstances were suspicions. 
1923 L 683 = 77 I. C. 895=5 L, L, J. 572. 

3. The fact that inhabitants of the locality whose signatures appear on the search list, 

had not been examined will not render the search illegal. 1927 L 149=99 I. C. 
49 = 28 Cr. L. J. 17, 23 M. L. J 445. 

4. T*he Court is not bound to accept as true the evidence of a search witness. 47 

I. C. 801 = 19 Cr. L. J. 949 

5. Evidence got by illegal search is not to be discarded altogether. 37 I. C. 33. 

6. The fact that prosecution thought that the search witnesses bad formed an opinion 
unf.avourable to the prosecution is no reason for not examining them, 9 C. W, 
N. 438. 

7. The Inspector cannot compel the search witnesses to attend Court to give evidence 
without summons in that behalf. 38 M, L J 27. 

8. Failure to call search witnesses does not make the search illegal. 23 M. L. 445 = 

17 l.C. 75. 

9. Where the failure to comply with the provisions of S. 103 leaves the evidence in an 
unsatisfactory condition, conviction should be set aside. 1930 B. 169. 

10. There is no harm in calling the Police Officer to prove search, but he cannot be 
considered to be an entirely satisfactory witness. 1930 C. 141 = 50 C. L. J. 518. 

11. The evidence of doctor examining the body of prisoner not for his health but by 
way of second search, is inadmissible, when it is without his consent. 134 I 
C. 1053. 

12. Search witnesses should invariably be produced, though the prosecution can prove 
the recovery by other evidence. 1932 A, 185. 

13. Prosecution should produce the search witnesses to corroborate the evidence of 
Police Officer about search. 136 I, C. 868. 

B. Of locality. 

1. A person living in a quarter of the place is ‘of locality” even if a river flows 
between. 7 Bur. L. T. 143, 

2. Locality does not mean the same quarter of the town. 12 I. C. 87, 18 Cr. L J. 1009. 

3. In a densely populated town, inhabitants of locality means persons of immediate 
vicinity. 1925 R. 205 = 86 I. C. 415 = 25 Cr. L. J. 827. 

4. Failure to call inhabitants of locality does not make the search illegal. 21 M 83 23 

M. L. 1. 445. ■ ■ ’ 

5. If the witness IS respectable, it is immatanal if he IS not an inhabitant of the same 
locality. 42 I. C. 753 = 18 Cr. L. J, 1009, 10 P. 821. 

6. “ Locality ’’ may include villages within three or four miles of the village where 
search is to be conducted. 131 I, C. 441 = 1931 O. 115 = 32 Cr. L. J 699. 

7. Search under Bombay Prevention 0/ Gambling Act need not comply with the 
provisions of S. 103, Cr. P. C. .^bse□ce of independent witnesses of the locality Is 
only a curable irregularity. 1932 B. 610=33 Cr. L. J. 733, 
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8. Merely because a person appeared as search witness in another case or lives about 
three furlongs from accused's house, he is not disqualified to act as search witness. 
1934 O. 90=11 O. W. N. 62. 

9. If a Police Officer takes witnesses from a far off place when respectable witnesses of 
the locality were available, the inference is that he was prompted by a desire to have 
such witnesses as would be easily persuaded to support any story which he might 
put forward. 1934 A, 374 = 1934 Cr. C. 438. 

C. Respectable witnesses. 

1. The words “ respectable inhabitants ” in S. 103 do not include ward headmen and 
block elders appointed by D. C. 12 Cr. L. J. 251 = 10 I. C. 796. 

2. If respectable witnesses are not available at the time, and the search is conducted 
with others, the conviction is not to beset aside if there is ample evidence on the 
file. 1926 A. 188=92 I. C. 441 = 27 Cr. L. J. 265, 91 I. C. 249. 

3. The Panches should be present throughout the search. It is not sufficient that 
they should sit outside the building while the search is going on inside. 
54 B. 471. 

4. A respectable person is one who is impartial and on whom the owner or 
occupier of the premises searched can prima facie rely. 15 Cr. L. J. 441 
= 7 Bur, L. J. 143. 

5. The word ** respectable *' means respectable and independent. 4 Bur, L. T. 
91, 23 Cr. L. J. 609. 

6. The witness must be respectable and not necessarily of the same locality. 42 

I. C. 753=18 Cr. L. J, 1009. 

7. It is objectionable to constantly call the same person to witness the search. 4 
L, B, R. 121, 

8. A dismissed constable is not a respectale man of the locality. 1931 L. 408. 

9. Person having two convictions for serious crime is not a respectable witness, 1935 
A. 520=154 I. C. 635. 

D. Search of person of — , 

Persons should not be allowed to enter the house m course of search without their 
persons being searched. 1933 O. 305=3 Cr. h. J. 568. 

18.. When amounts to trespass. See House trespass — 19. 

SEARCH LIST. See Recovery list. See Search — 16. 

SEARCH WARRANT. Ss. 96—98, Cr, P, C. 

1. Condition precedent to — . 

1. A search warrant ought to be issued only after judicial inquiry and proper materials. 
22 B. 949, 15 C. 109, 35 C. 1076, 8 W. R. 74. 

2. Magistrate can act upon ihe solemn affirmation of the camplainant to issue a 
warrant. 13 M. 18, 1910 M. W. N. 818. 

3. ' A telegram received by the Police is not a good ground for issuing a search warrant. 

22 B. 949. 

4. If a complaint is laid before a Magistrate, a search warrant issued without examin- 
ing the complainant is irregular. 8 A. L. J. 517, 12 P. W. R. 1916 Cr., 11 Cr. 

L. J. 535. 

5 A search warrant cannot be issued to further Police investigation. 24 C. W. N. 
405, 47 C. 597. 

6. Search warrant should be issued when the Court believes that the person against 
whom it is issned, will not produce the thing in pursuance of mere summons. 5 
Bom. L. R. 1032, 12 P. W. R. 1916, 1917 M, W. N, 494. 

7. Before issning a search warrant, the Magistrate mnst have information that d(»u- 
meat or thing is necessary or desirable for the inquiry before him. 9 L. B. R. 45. 

8. If a Magistrate issues a search warrant merely on the suspicions as regards the 
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nature of a person’s business and assurance given by Police that search is necessary, 
such order is illegal. 1929 L. 837=31 Cr. L. J. 272, 47 C. 597. 

9. Search -warrants are always open to serious objections and great care is necessary 
before issuing it. 57 C. 718. 

10. A mere statement in an affidavit that summons will not have desired effect, does not 
justify issue of search warrant. 41 1. C. 661. 

Ill A Magistrate can issue a search warrant before enquiry is begun. 57 I. C. 93. 

12, S. 93 doss not re-juire n criminal proceedings as condition precedent to the Issue of a 
search warrant. 35 C. 1076, 39 C. 953. 

2. Delay in issuing—. 

The object of search warrant in theft case is to secure ideatiBcation of stolen property. 
Delay m the issue thereof defeats the purpose far which it is issued. 46 I. C. 291. 

3. Endorsement of — . 

1. The only person who can execnte a search warrant is the person named therein 
He cannot endorse it to any other Police Officer of similar rank. 53 B. 367 Co«fm* 
lOCr. L.J. 3. 

2. A search warrant issued under the Gambling Act can be endorsed by the Police 
Officer to another of equal rank. 30 A. 60. 

4. For persons wrongfully confined. S. 100, Cr. P. C. See Search warrant for persons 

wrongfully confined. 

5. General. 

1. Issue of general search warrant on the application of an officer specially appointed to 
detect ammunition scandals IS illegal, as there was no enquiry or trial before (he 
Magistrate, 47 C, 597. 

2. A Court is authorized to go as far as is possible in the search, lest the accused should 
coocoa) or destroy the document cr th}Dg. 36 P. B. J 91 f. 

3. Magistrate can issue warrant for the production of copies of infringing book, proof 
plates, letters, orders with reference to books, for the purpose of making an order 
under S. 10 of the Copy Right Act. 47 C. 164. 

4. The search must be for a specific article and not for stolen property eenerallv 41 r 

201, 16 C. W. K. 1078. 

5. A search ought not to be conducted for fishing out evidence. 8 \V R 74 o 

L. B R.45. ' 

6. Issue of a search warrant for the production of all papers and books in the house {< 
illegal 36 I. C. 591 = 17 Cr. L. J. 543. 

7. Where serious riots took place, the search of the houses for arms by District Magis. 
trate is not illegal. 39 C. 953. 

8. Discretion of Court m issuing search warrant should be exercised iudiciallv 1934 
B. 74=58 B. 152. 

9. Accused stole money and deposited in a Bonk. Money becomes property of the Bank 
and no order under S. 94, Cr. P. C., can be passed nor can money in Bank bo at 
tached. 5S B. 152=1934 B 74 = 35 Cr. L. J. 1023. 

6. Inspection of documents or thing on — . 

1. Once articles are brought before the Court in execution of search warrant, inspection 

thereof may be allowed to the complainant. 1929 C 176=116 I. C. 721 = 30 Cr L 
J. 705=33 C W. N. 369 = 49 C. L J. 164, 15 C. 109, j Bora. L. R. 9S0. ‘ ‘ 

2. But the inspection or exaramatioa should be restricted to the particular portion and 
not the whole account book. 15 C. 109. 

7. Resistance to— . See Resistance. 

8- Ri^hl cf private defence against illegal—. See Right of prirale df/eare. 

9. Seizure without—. 

1. An order of Magistrate to seize accoont books without saaraoas under S. or 
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warrant nntlcr S. 9G k iUcfraU 38 C. 6S. 

2. A search warrant under S. 93 necessary for n fr«^cral s-arch of stolen propert) in 
the house of an nbscondinfj offender. 33 C, 304, 

10. Seizure of offer^sive wenpons on — . S. 53, Cr. P. C. 

Police Officer can seize weapons on searching accused, 35 C. W. N. 1 21 2, 

11. Stay of—'. 

If the person nfjainst whom search w.nrrant is issoed circs undertaking not to sell copies 
of infrinRtuc hook and offetr. serurity to produce them in Court it slnuld l>e stayed, 
47 C. 164. 

12. When can issue— *. 

1. Court nnd Magistrate are conrerlible terms .and it is not necessary that the Mapis- 
trate in order to issue n search warrant should act as a Court or that some proceed- 
ings should have been initiated before him. 39 C, 953 (966) orerruling 36 C. 433. 

2. A search-warrant can Iks issued for an inquiry being made or to be made, but tt must 
be under Cr. P. Code, A search warrant for an inquiry under Sea Customs Act is 
iUegal. 1934 R, 104 = 35 Cr. L. J. 1024= 149 I. C. 1021, 47 C. 597= 1920 C. 43, 
22 B. 949 and 39 C. 953, Dist. 

13. Whom — can ho issued. 

A search w.arrant c.annot be issued to an accused person on trial. 12 Cr. I,. J. 9S. 
SEARCH WARRANT FOR PERSONS WRONGFULLY CONFINED. S. 100. Cr, 
P. C, 

1. Application for. 

1 A Magistrate can issue a warrant under S. 100 merely upon an application of a com- 
plainant, otherwise iV would necessitate the Magistrate almost in every ease to try 
o\rt ft case before he could determine the question whether it was bona fide applica* 
tion. 1923 P, 550 « 11 3 I, C. 578 = 30 Cr. L. J. 175. 

2. When ftn application is made for the issue of search warrant, it ts incumbent on the 
Magistrate to satisfy himself by holding tin inquiry- that there is foundation for the 
application. 34 P. R. 1916 Ct. 

2, Complaint against husband — . 

If complaint is made against a husband that he was keeping his wife in confinement, a 
Magistrate cannot make a summary order. If he finds that confinement amounted 
to an offence, he should let the wife go and warn the husband against interfering^ 
with her except through a Civil Court. If be finds it otherwise, he should advise 
the wife to go home with her husband. 29 P. W. R. 1910 Cr. 

3. Deputation of Subordinate Police Officer. 

An officer to whom a search w-arrant was issued under S. 100 endorsed it to another 
officer, that he might execute the warrant if the person was confined outside. Held, 
there was no justification for the Police Officer to do so. 1928 P. 530=113*1.0. 

578=30 Cr. L. J. 175. 

4, Essentials of — . 

1. If the Constable is acting under colour of office and in good faith executing search 
warrant in a village, the villagers have no right of pnv.'ite defence merely because 
there was a technical flaw m the warrant. 1936 A. 305=37 Cr. L. J. 54?, 

2. The Police Officer has to carry out the execution of warrant. He is not expected 
to disregard the finding of Magistrate as to the wrongful confinement of the person. 
1936 A. 306 = 37 Cr. L. J. 548. 

3 Magistrate cannot issue warrant unless the confinement amounts to an affenc6> 
Where natural father took away the child from the adoptive father, this section was 
held inapplicable. 1920 C. 562 

4. Magistrate is not bound to make inquiry before issuing warrant, although it i* 
ways desirable. 34 P. R. 1916. 1928 P. 550. 

5. If the person for whom a search warrant is Issued voluntarily appears before the 
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Magistrate and is not brought under a warrant, the Magistrate should decline to 
take further action under this section. 10 Cr. L. J. 219. 

6. Magistrate is bound to hear the parties when the arrested person appears under a 
warrant. 1 1 Cr. L. J. 450, 2 C. \V. N. 333. 

5. Form ot — . 

1. There being no prescribed form of warrant under S. 100, a Magistrate adopted a 
form under S. 96 and after altering the figures, drew up a warrant in terms required 
by S. 100. It was held, that the warrant was perfectly legal. 45 C. 905, 11 C. W. 
N. 836 Diss. from. 

2. A form under S. 98 may be lawfully used for a warrant under S. 100 with necessary 
alteration. 39 C. 403. 

3. Where a warrant issued under S 100, Cr. P. C., but the accused snatched it and 
tore it away. Held, that the warrant must be presumed to contain what is stated 
in S. 100, Cr. P, C 39 C. 403. 

6. Place to be searched. 

It is not illegal for a Magistrate to issue a warrant under S. 100 without confining 
it to any particular place. 1928 P. 550=113 1. C. 578=30 Cr. L. J. 175. 

SECRETING LETTERS. See Criminal misappropriation — 20. 

SECURITY FOR BREACH OF PEACE. See Breach of Peace. 

SECURITY FOR GOOD BEHAVIOUR FROM HABITUAL OFFENDER. Ss.no 
to 125, S. 406, Cr. P. C. 

1. Amount of security. S. 1 18, Cr. P. C. 

1. The amount of bond shall be fi^ed according to the ability of theaceused to furnish it 
and with reference to his rreaosand station in life. 16 B. 372, 2 C. IJO, 17 P R 
1900 Cr , h A. 214. 30 P. R. 1890 Cr.. 22 W. R. 74, 2+ P. R. 1900 Cr., 2 C. 384 
1933 A. 674 (1), 28 P. R. 1901. 

2. When the accused is unable to gire security for the amount required and remains in 
jail, It IS an inde.t that the Magistrate has not exercised a proper discretion in fixing 
the amount. 23 A. SO. 

3. There is no warrant in law for taking separate bonds from the accused and his sure- 
ties mdiridiully and severally, exceeding in the aggregate the amount for which the 
accused is liable. 30 P R. 18;0 Cr. 

4. Where the amount of securit> is pruna facie unre.asonable, the Hiirh Court can call 
upon the Magistrate to state the grounds for fixing the amount. 2 C. 110. 

5. .Accused was ordered to furnish a bond for Rs 200 and a respectable surety. The 
surety offered securitj in the shape of house properly worth 500 rupees. Held, that 
the Court should have accepted the security, though it is true that only movable 
property could be attached under S. 5l4. 46 1. C 295= 19 Cr. L. J. 711. 

6. Omission to set forth amount of security under S. 112 is a mere irregularity. 8 C. 
724. Court esnnot ask for cash se^rity. 2 N. W. P. 295 

7. Ss. U7-118 do not contemplate the furnishing of a registered hypothecation bond as 
security. 136 1 C. 65= 1932 A. 122=33 Cr L. J. 239. 

8. Magistrate cannot, in final order, increase the amount of security. 5 Cr. L. J. 219 ; 
or alter the nature thereof 4 Cr. L J- 405 or increase at variance with the terms as 
to security contained in the order under S. 1 12. 

9. The object is not to punish the person. 7 A. 67, 15 P. R. 1900. 

10. Magistrate should exercise judicial discretion in fixing amount. High Court in- 
terfere in revision. 2 C. 1 . 0, 31 C. 350, 23 A. 80. 

2. Appeal against—. S. 406 and S. 123 (2). Cr. P.C. 

1. AYhere the District Magistrate in an appeal from a case under S. 110 disposed of 
the appeal in a few lines b\ making seme general observations upon the volume of 
evidence, the order is bad. 67 I. C. 202= 13 Cr. L. J. 9. 
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2. A District Magistrate, while setting aside an appeal, from an order Under S. 110, Cr. 
P. C., cannot remand the case for de novo trial, i.e , for fresh enquiry. 1929 L. 28 
= 115 I. C. 544 = 30 Cr. L.J. 491=30 P. L. R. 416. 

3. The accused was bound over under S. 110 (/) and on appeal the District Magistrate 
found S. 110 (,?) more appropriate and reduced the period and the amount of the 
security Held, there was no ground for interference in revision. 55 I. C. 688. 

4. The appellate judgment should show that the District Magistrate has applied his 
mind to the consideration of evidence and pleas raised by the appellant in the memo 
of appeal and the Lower Court. 38 A. 393. 

5. An _appeal is not properly disposed of where evidence is not duly weighed and ex- 
amined by the Court, 33 I. C. 647=14 A. L. J. 279=17 Cr. L, J. 167. 

6^ Where the Appellate Court did not consider the defence of the accused, although the 
defence counsel did not make any reterence to it, retrial was ordered. 40 C. 376. 

7. Appeal against an order of a Magistrate sentencing a person proceeded against under 
S. 110, to three years, does not lie to the District Magistrate. 1935 Pesh. 55 = 1935 
Cr. C, 346. 

8. Order of imprisonment in default of furnishing security (under S. 106) under S. 123 
is not appealable. 1935 R. 363 

9. Local Government cannot move High Court under S. 417, Cr. P. C., against an 
order of Sessions Judge setting aside in appeal directing security, but can move in 

. revision. 1926 O. 329, 1928 A. 1, 9 C. 878. 

3. Applicability and scope of S. 110. 

1. S. 110 is not punitive but preventive, so it is very undesirable to proceed against a 
person trying to reform and lead an honest life for a fortnight. J2 Cr. L. J. 328. 

2. Powers under S. 110 should be exercised sparingly and in those cases where the evi- 
dence is clear and precise. 5 P. R. 1892 Cr., 3 M. 238, 2 L. L. J. 237. 

3. Power to proceed under S. 110 is not conhoed to those cases in which positive evi- 
dence is forthcoming of the commission of the olTences. 3 M. 238. 

4. The Afagistrate should be cautious m making sure that S. 110 is not utilized for tak- 
ing private vengeance under the aegis of a Crown Prosecution. 38 C. 156. 

5. It is notorious that accusations of bad livelihood are constantly made with the object 
of blackening an enemy’s character and satisfying feelings of spite and hatred. 4 
P. R. 1898 Cr. 

6. The Court must not make use of S. 1 10 to secure a conviction of persons against 
whom substantive charge has broken down. 22 Cr. L. J. 273, 24 O. C. 317. 

7. If proceedings under S. IlO are taken soon after the acquittal on a charge of theft, 
the Magistrate should see that they were not taken for punishing him in an indirect 
way. 9 Cr. L. J. 528=6 A. L. J. 487. 

8. A person arrested outside the jurisdiction of a Magistrate, for an offence committed 
within, can on failure of the charge of substantive offence be proceeded against 
under S. no. 45 C. 215. 

9. Proceedings under S. 110 against persons registered under the Criminal Tribes Act 
are not illegal, though inexpedient. 20 Cr. L. J. 30, 54 C. 279. 

10. The fact that S. 108 is applicable does not make S. 110 inapplicable. 46 C. 215. 

11. A Magistrate cannot pass an order that a certain person should le.ive a certain place 
or he would be prosecuted as a bad character. 1921 A. 145=65 I. C. 554. 

12. A double order under S. 110 and S. 7 of Burma Habitual Offenders Restriction Act 

is illegal. 24 Cr. L. J. 735. 

13. A District Magistrate can pass an order of restriction under Burma Habitual Offen- 
ders Registration Act on proceedings under S. 110 started by Sub-Divisional Magis- 
trate. 2 R. 524. 

14. The effect of S, 3, Burma Opium Law Amendment Act, is to introduce additional 
ground on which S. 110 can be applied. 2 R. 61=81 I. C. 546. 
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■ 15. Previous conviction 12 years before by itself is no justification for an order under S. 

.110. 1934 A. 735 = 152 I. C. 120. 

16. Where a person Is amenable under S. 109, Cr. P. C., he cannot be proceeded against 
under S. 110. 16 Cr. L. J. 626—631, II Cr. L. J. 50. 

17. If a notice under S. 107 is issued, accused cannot be bound over under S. 110. 25 C. 
793, 30 M. 282, 14 Cr. L. J. 65. 

4. Bail. 

Refusal of bjiil Is contrary to the spirit of the provisions of Chapter VIII. 1926 S. 288 
=96 1. C. 391 =27 Cr. U ]. 935. 

5. Consent to be bound under S. 110. 

1. “I am prepared to give security for good behaviour” is equivalent to plea of guilty 
hut rvot when the accused has flatly denied his guilt. 30 Cr. L. ]. 122. 

2. Consent is immaterial. 50 599=1928 357, 1925 S. 321. 

*6. Confiscation of surety bond. See — 19, Bond. 

7. Desperate and dangerous character. S. 110 {/). 

1. A man of desperate and dangerous character in clause (/) means a man who has a 
reckless disregard of the safety of the person and property of his neighbours. 46 C. 
215, 1931 A. 437, 1915 A. 352, 1934 C. 48Z 

2. Evidence of acts of extortation, unless those acts are accompanied by acts causing 
danger to life and property, is not sufficient to bring the case under clause H 
C. W, N. 789. 

3. A person who had been arrested m a dacoity case and released does not come under 
cl. {/), lie. W. N. 129, 17 Cr. L. J. 184=33 I. C. 824. 

4. A person who lives by prostituting one of bis wives is not within clause (/). 5 P. 

R. 1892. 

5. A person who had been annoying respectable women or knocking at the door of the 
neighbours or throwing brickbats over their roofs, is not within cl. CO. 5 C. \V. N. 
249, 30 C. 366. 

6. A person who is habitual gambler is not within cl. (/). 33 P. R. 1880. 

7. A person who declines to pay bis debts, abuses neighbours and makes indecent over- 
tures to school boys is not within cl. (/). 16 Cr. L. ). 582. 

8. If a person is hazardous to a person or persons but not to community, he may be 
proceeded against under S. 107 and not under S. 110. 27 A. 92, 6 A. 132. 

9. Evidence which was regarded as unreliable and insufficient for a charge of dacoity 
should not be treated as reliable to show that such a person is of dangerous and des- 
perate character under S. HO. 17 Cr. L. J. 184, 43 M. 450. 

10. Evidence of general repute is only admissible under S. 1 17, Cr. P. C., to prove that 
a person is a habitual offender under S. 110, but not to prove a charge of being of 
desperate and dangerous character. 8 P. W. R, 1917 Cr., 62 I. C. 188=22 Cr. L J 
492, 47 I. C. 67=19 Cr. L. J. 871, 34 M. 255. 

11. Evidence of special acts showing a man to be of desperate and dangerous character 
IS necessary. 43 M. 450. 

12. The fact that accused was caught in the act of adultery is insufficient. 129 I. C. 276 
30 C. 366, 1930 L. 1051. 

13. That the man is of litigious nature is insuffideot. 129 I. C. 276, 1918 A. 318, 1930 

L. 1051, 1927 P. 126. 

14. A quarrelsome man who threatened a member of Municipal Board, disobeyed order 
and threw bricks m other's bouses, is not desperate or dangerous. 133 I. C. 535, 
1931 A. 437 ; or one who committed assault and was acquitted. 11 Cr. L. J. 663. 

15. Satyagraba volunteer engaging m disorderly activities should be bound down. 32 Cr. 

L. J. 593 ; or persons associating with rcTOlutionary party. 1933 A. 674. 

16. ” Neighbours ” means the members of the community. 1934 C. 482. ' 
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17. Where tcinnl*! bej?an to und toot in onier to compel zj'mindaf to se«t<, S. 

no UMS applicable. 1927 P. 126*-=6 P. J, 

18. Accu'sed thre.atcned nn nssessor with life if be tlid not Rive opinion in hi» faroor. 

1935 A. 638. 

19. A person who j*? of ftiiarrc1«iome nature or Rcnccal mu*iaRcc to ceighboucs cannot 
be Iwund down. 1931 A. 437» 1922 N. 180, J9I5 A. 352. 

8. Defence. 

1. Accused is efilitled to have Itk defence Ihorotighly considered and proper finding 

recorded on the evidence, 1930 L. 1051«=129 I. C. 276. 

2. When a number ot defence wn nesses ricc the accusctl goo^l character, h® shoulil 
not be hound down. 83 I. C. 659*= 26 Cr. L. J. 09. 

3. Where the defence evidence i'i as good fts that for prosecution, order under S. UO 
should not be p.assed. 129 1. C, 276. 

4. The decision should not depend on the numl^r of witnesses a party is able W 

produce. The erideuce should he examined to sec whether the prosecution of 
defence has established the c.ase. 1935 85D=}58 J. C. 424. 

5. Accused is entitled to appear and be defended by Pleader. 23 C. 493, 25 A* 375. 

9. Detention in jail and arrest. 

1. Sending an accused under S. 110 to jail will prejudice his intetest and tender the 
Inquiry unfair. 26 I. C. 1003“16 Cr. L. j. 91 “16 Horn. L. R. 943. 

2. A Magistrate cannot keep a man in jail beyond the period for which security was 
ordered. 13 Cr. L. J, 62. 

3. In proceedings under S- 110, the Magistrate cannot remand an accused to custody, 
39 M. 928. 

4. A Magistrate should not detain a person under S. 110 unless he has the informatwa 
upon which he can make an order required by S. 112. 42 A. 646. 

5. Police reported against .a person to Magistrate under S. 110 nod he did not issw 
any summons or warrant, subsequent arrest by Police is unauthorized. 1925 L. 6-4* 

6. When the commission ol offence cannot otherwise be prevented, Police n^tt cw 
make attest under S, Ul, Ct.P.C. If without emergency arrest Is made it Is illega*' 
1930 L. 348. 

10. Evidence. 

1. Evidence riquired under S. HO IS not necessarily evidence that the accused ha 
committed definite criminal offences. 10 P, R. 1699 Cr. 

2. Mere fact that a man has a bad ch.ar.icter is not sufficient to bind him under S. HO 
6 A, 132, 6 C. 14, 14 A. 45, 12 P. K. 1881 Cr. 

3. A man cannot be ordered to give security merely on the ground that he has® recorc 
of several previous convictions. lO B. 174, 13 C. W. N 318. 

4. The fact that sixteen years ago accused was bound over three times is no groun 
for considering that he is still a bad character, 23 Cr, L. J. 507. 

5 When the evidence is equally balanced on both sides no order for ^ 

made. 45 A. 109, 4 L. L. J. 531. 17 I. C. 404, 20 I. C. 25, 20 Cr. L J. 716. 

6. The burden of proving bad character IS on the prosecution and when the 
on both sides is of an indifferent or interested character, the prosecution m 
4 P. R. 1898 Cr., 27 C.781. 

7. The mere fact that witnesses for the defence are the caste fellows of the accused, is 

no gutjund for discrediting their testimony. 54 I. C. 4l2“® 21 Cr. L. J, 60. 

8. If the accused bad been acquitted m a daeoitjr case by the Sessions Judge, it 

for the Magistrate to question the decision cd the Sessions Judge and accusea 
not be prosecuted under S. llO. 54 I. C. 778, 20 Cr. L. J. 727. 

9. In S. HO the decision does not rest on the point whether defence evidwc* ®“^^^ 
weighs prosecution evidence but whether prosecution evidence is sumc 

, tetabhsh the case or not. SSI. C. 826. 
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10. The te<timon\ of .1 Polir? Officer that .n person i? bv habit a thief is inadmissible 
in e\idence, avhen It is onlv . a matter of opinion and hearsav. 1930 N. 148*® 120 I. 
C. 734 = 31 Cr. L. J. 165.' 

11. Kridence tendinc t'’ show that a Substantive offence had been committed or which 
might form the basis of a charge of substantise offence is not to be excluded under 
S. no. 1927 A. 473 = 28 Cr. L. J. 515, 47 A. 733, 52 A. 448. 

12. Evidence which is inadmissible under the Evidence Act connot be admitted in 
proceedings under S. no. 1927 A. 394 = 23 Cr L J. 502, 12 A. L. J. 937. 

13. The mere fact that witnesses for the defence had commercial de.alings with the 
appellant and others are of the same class .and position as the appellant Is not 
sufficient ground to eaclude their evidence. 97 I. C. 43 = 27 Cr. L J. 1067, 

14. The fact that the accused has been acquitted of a particular charge may dimmish or 
evendestro)* the v.alue of evidence as to the allegations against the accused but does 
not render it inadmissible. 47 A. 733. 

15’ In order to prove a man a habitual robber, it is necessary to prove that persons 
gathered at his house were robbers or were there for the purpose of theft or robbery. 
47 A. 733. 

16. The confession of co-accused in another case cannot be used as evidence against the 
accused in S. 110ca«e. 1921 C. 557=61 I. C. 793 = 2a C. W. N. 239. 

17. The mere fact that accused coaid get witnesses of fairly good sLatus to give 
evidence on his behalf, is no ground for disbelieving the witness. 52 I. C. 657 
= 20Cr, L.J.6S9. 

18. Evidence of bad character is not sufficient to put a person on security. 30 P. L. R. 
1916»33 I. C. 31S. 11 Cr. L. J. 638. 

19. Immoral relations with women is insufficient under S. 110. 12 Cr. L J. 542. 

20. No security can be demanded ffO.m an ex-c30vict, when be has done nothing since 

he came out of jail, that would justify an order under S. 1 10. 29 P. R. 191 0 Cr , 

51 A. 663. 

21. Order under S. llO should not he made on the evidence of an avowed enemy. 1925 

L. 166 = 81 r. C. 344 = 25 Cr. L. J SOS, 26 O. C. 242. 

22. If many persons including accused’s tenants depose to his being a peaceful citizen 
and good landlord, Court should not demand security 1930 0 357=31 Cr. L. J. 
1020. 

23. Where the prosecution witnesses were mostly enemies of the accused and were men 
of influence so as to procure a large number of people to speak as to the general 
bad character of the accused. Held, that accused should not be convicted when 
there are number of persons who give him good character. 1925 O. 277 = 25 Cr. 
L. J. 99. 

24. Where there was rumour about the accused being a thief but there was no e\ndence 
as to who his associates were, what were his means of subsistence or whether 
increase of theft synchronised with his appearance m any particular locality, the 
order against him is not justified. 1924 0. 187 = 74 I C. 535-=24 Cr. L. J. 791, 
1921 A. 88. 

25. A Magistrate can use his priv.\te knowledge to test the nature of evidence and to 
test whether a case is got up one or not. 45 A. 749. 

26. But where the Magistrate allows his private mformation to influence his judgment, 
his order would be quashed. 1923 A. 595=73 I. C. 337= 24 Cr. L. J. 593. 

27. Relationship with a person bound over is not a sufficient corroboration of an appro- 
ver's evidence against the former in a proceeding under S. 1 10. 62 I. C, 182. 

28. Consent of accused to be bound down under S. if' is immaterial, the evidence must 
warrant an order under S. 110. 50 A. 599, 1925 S, 321=87 I. C. 961. 

29. An isolated instance of violence of a young Zamindar on which no report was made 
' is not sufficient under S. 110. 1930 O. 357=126 I. C. 501 = 31 Cr. L. J. 1020. 

30. S. 1 10 should not be applied to a person suspected of harbouring dacoits who should 
be dealt with under S. 216-A. 51 A. 459. 
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31. If the snbstnntive olTonce faiK proceeilmg^ unJer S, 110 ^houU not he witb 

a view to get him pun^Hed. llttt K evidence h sufilcient, order under S. UQ can 
bemade. 1927 A. 473«IQa 1. C 2ll»23 C.LJ.515, 1925 0. 49«77 I. C 302 
6^ I. C. 551=1922 0. 26. ^ ^ 


32 Where accused was acquitted under S.dll, I. P. C., he was bound down ondw 
S. UO immediately after. HeW. that Ihe order is bad. 1926 L 190=91 1. C. 1006 
«26 P. L R. 789=27 Cr. L. J. 190. 

33. It is hard on accused to run them under S, no shortly after they arc rele.ased from 
Jail, since they have no sufllcient opportunity to reform. 1926 S. 69=89 I. C. 710 
«26 Ct.L. J. 1398. 


34. A man acquitted of dacoity can be run under S. 110. But the Court must lake into 
consideration the desire of Pohcc to get rid of such a man from the s'ilfages. 1925 

O. 501»8S I. C. 37Q»25 Cr. L. J. 530, 

35. Where there are two parties equally dangerous in a village, it is not proper to bind 
only one party without binding the other. 63 I, C. 829=22 Cr. L. J. 701. 

36. Where the man has flatly denied his guilt on every point, then his statement : “I am 
prepared to give security for good behaviour'' cannot be equivalent to a ple^ 
guilty. 1928 A 357 = 113 I. C. 232=30 Cr. L. j. 122=26 A. L.J.519. 

37. 11 the evidence is vague and general in character and consisted mostly of repetition 
and the definite piece was an attempt to assist in rescuing n thief, the order should 
be set aside. 63 1. C. 452. 

38. The accused is entitled to have his defence thoroughly considered and proper finding 
recorded on the evidence. 1930 L. l05l-» 129 I. C. 276. 

39. Confession of co-accused is admissible under S. 30, Evidence Act. 1934 A* 927. 

40. Evidence of witnesses should not be disc.arded merely on the ground of enmity. 1933 

P. 189 = 34 Cr. L. J. 643. 

41. Persons associating with members of revolutionary party and having sympathy with 
violent revolutionary movement can be bound down. 1933 A. 674 (1). 

11. Evidence of Headmen. Sarpanches, etc. See Headman. 

Mukhias and Sarpanches are not quasi Police witnesses and no presumption should 
made against them. Their evidence should be judged on merit. 1935 A. 850* 
158 I. C. 424. 

12. Evidence of Police Officer. See Witness, 

1 3. Evidence of commission of offence — . 

Evidence of particular instances of commission of offence coupled with evidence of 
general repute justifies an order under S, llO. 1934 O. 49=147 I. C, 388, 1933 O. 
58=141 I. C. 251 Rel. on. 


14. 

1 . 


4. 

5. 

6 . 

7 . 


Evidence of general reputed-opinion. 

If a witness says that in the general opinion of the man s neighbours the t^n is a 
habitual thief, it is evidence of general repute. 1926 O. 473=26 Cr. L. J. 12o^' 


A witness’s suspicions and allegations unsupported by facts and without special 
of knowledge as to the reputation of the accused, are worth nothing. 51 A. oo . 
That accused habitually commits theft is evidence of general repute, 51 A. 275. 

It IS not necessarv that the repute under S. 110 should be proved only by imtaediate 
neighbours. 2 R. 686=1925 R. 174= 85 I. C. 3o8=26 Cr. L, J. 528. 

A man’s general reputation is the Teputatinn he beats in the place 
amongst all the townsmen. 23 C. 621, 25 C. W. N. 334, 1903 A. W. N. 181. 
686=1925 R. 174 =85 I, C. 368, llO I. C. 674, 61 I. C. 233, 

It is not necessary to show that general opinion is based on the personal 
of the man by hts neighbours, nor that such general opinion has been P 
expressed by the neighbours. 1925 O. 473=89 I. C. 147—26 Cr. h- J. 1283. 

Mere suspicion of complicity in this or that offence is not evidence of general 
tion. U3 I. C. 909, 1928 L. 49=9 U 133, 12 A. L. J. 937, 52 I. C. 657. 
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S. A t\Une’;s c.m say "this min 5s hy geneml repute nn habitual thief." It is not hear- 
say, liccause he Kises his knoTileJce on the fact that people are talking about him in 
a certain vi*ay or that he has such a general reputation. 1928 A. 1" 106 I. C. 684 
= 26Cr. L.J. 92*=26 A. L. J. 99. 

9. Merc production of a string of leitncsses about the general repute is of little raJue, 

unless the %-alue of their eridence is properly checked by the Court or accused's 

Counsel. 51 A. 663«1929 A. 273=116 I. C. 25 = 30 Cr. L. J. 562. 

10. In the absence of strong evidence of repute which is of universal kind, order under 
S. 110 should not be passed. Evidence of an enemy is worthless. 1925 L. 166=81 
I. C. 344 = 25 Cr. L.J, 808. 

11. Nothing is more easy than to put forward a general charge against a person that he 

is a thief. It has got to he tested tn the light of tangible facts and if it cannot he 

supported by facts, the evidence loses its value. 1930 A. 37=121 I. C. 559=31 
Cr. L.J. 301. 

12. When evidence is taken of reputation, the Court cannot exclude the reasons which 
induced the members of the community to form a bad opinion. If their opinion is 
based wholly or partly on the belief that the accused person comm'itted a crime 
s\hich had not been brought home, the Court cannot rule out as inadmissible all 
evidence on which the belief is based. 1930 O. 357=126 I. C. 501=31 »Cr. 
L.J. 1021. 

13. Evidence of general repute may be either of general opinion of the community or 
neighbourhood or of personal opinion of the witness. The opinion need not be of 
entire community but at least of a considerable number of persons. 43 M, 4'0, 12 
A. L. J, 937. 

14. Evidence of accused's own caste fellows and neighbours is certainly the best evidence 
available, 12 Cr. L.J. 542. 

15. A series of dacoities having taken place in a certain village, the evidence of general 
reputation of the accused coming from the people of that village, is certainly an 
evidence of general repute, although accused did not five among those people. 
35 C. 243. 

16. Witnesses must speak from their personal knowledge and not from mere heresay. 45 
A. 109, 19 A. L.J. 39, 

17. Mere rumour is not repute. 23 C. 621, 1918 M. W. N. 751, 5 P. L. T. 166. 

18. Evidence of association with bad character is evidence of reputation, but it must be 

proved that the association was wuh proved bad characters and not with reputed 
bad characters. 13 C. W. N. 318. 

19 Mere repitition of what others told the witnesses is insufficient. 45 A. 109. 

20. The repute should be universal and there should be no doubt about it. 2 P. R. 1898 

Cr., 48 P. W. R. 1914 Cr., 2 P. R. 1897 Cr., 215 P. L. R. 1915. 

21. If equal number of defence witnesses come forward to state that the man’s reputation 
IS good, it can hardly be held that bis reputation is bad, unless there is something to 
corroborate the evidence of witnesses against him. 2 P. R. 1898 Cr., 1 A. L. J. 611, 
21 Cr. L.J. 170. 

22. Evidence of cases in which accused was su'ipected is no evidence of general repute. 
20 Cr. L.J. 689,11 A. L. J.461, 12 A. L.J.937,46 I. C. 841. 

23. The fact that a person has never been suspected of any offence may weaken the 
general evidence of reputation that is given against him. 22 Cr. L. J. 273=60 1. C. 
673, 1923 A. 595 = 77 I C. 886=25 Cr. L. J. 486. 

24. That fact that a person has been suspected and named In a large number of cases 
extending over a considerable interval may be very useful corroboration of general 
evidence against him. 22 Cr. L. J. 273=60 1. C. 673, 1923 A. 595=77 1. C. 886= 
25 Cr. L. J. 486. 

25. A person who has the reputation of balutually bringing false claim in Civil Courts 
cannot be proceeded against under S. 110. 47 LC. 81 = 19 Cr. L. J. 885. 

26. General repute must be proved by relevant evidence. 40 A. 372. 
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27. Eridence of mere beUef<? or opinions without reference to acts or instances which 
are grounds for sued opinion are hardly evidence of repute. Habitual crimlnalitv 
450^" '■^S'trded as established by the repetition of beliefs and opinions. 43 

23. Inference drawn by forest officers as to the persons who committed forest offences 
is no evidence of repute. 47 I. C. 277= 19 Cr. L. J. 905. 

2^. Prernus order under S. no may be proved as one of the grounds on which the 
witnesses to general repute believe the accused to be a habitual offender. 51 A. 275. 

30. Evidence of gener.al repute alone, when the witnesses have no personal knowledge of 

the accused or his business is not sufficient 1921 $8=60 I. C. 1002^=22 Cr. 

L. J. 314. 

31. The fact that action had been taken against the accused on three occasion yearspgo 
and there is evidence of general repute, the order under S. 1 10 is not justified. 1921 
U. \79»6S I. C. 43, 

32. Evidence of investigating Police Officer to establish general repute, under S, 110, 
Cr. P. C, IS inadmissible. 55 I. C. 593 = 21 Cr. L J. 321, 51 A. 663. 

33. Mete belief or information without reference to acts and instances which hare 
induced the witnessrs to form the opinion cannot he regarded as evidence of repute. 
12 P I.. T. 850. 23 C. 621. 

34. If respectable persons depose on the side of the accused he should not be bjund over 
on evidence of had repute, 1935 Pesh. 158. 

35. Ivvidence of general repute th.at accused IS a burgl.ar IS sufficient for S. 110. 1933 
O. 5S»34Cr, L. j 160. 

56, Evidence of lhos« who do not know the man but have he.ard of his repul.alion Is not 

admi^vble. 1933 P. I39«31 Cr. L. J. 613. J929 A. 650“51 A. 275 Kef. 

37, Sub Inspector is competent to give evidence about the reputation of a person 
residing in his jurisdiction. 1933 A. 674 (2). 

38. Under S, 110 he.ars.ay evidence amounts to evidence of general repute, provided 
there is re.asonable foundation for if. 1933 A. 674 (2). 

3<i. (Jeoer.\l reputation of a person is the collective opinion of his fellow townsmen. 1920 

0. 255. 1923 I.. 419. 1925 L. 166, 2 P. R. 1897, 2 P. R. 1393, 45 .M 450, 1914 

A. 220. 

40 no»‘ loug It l.ikes rumour to ripen into reput.ation depends on each case. 1933 P. 
1S9. 1921 C. 625. 23 C. 621. 1923 L. 44. 

41. h IS the collective opinion and not the individual opinion that ts admissible, 1929 
O 255. 193^ A 273. 65 1. C, 513, 1924 V. 500, 1929 A. 650. 

41 In iuif) IS gOTerned bi ordmar) rules of evidence 1929 A. 273, 1920 O. 233. 26 

1. C. 153 


43 It ts r.r snffiTient mereh to essnune the Police, or Zail.fars of Sufed Poshes. 1925 
i 174. U:-* \ l. 1930 S’. 144, 1923 419. 2?Cr. 1., J. 738. 1920 P. 25. J033 

f.TS 



Security Sor good Behaviour from Habitual Offender— {conld.) 

5. If thare is large volume of evidence in favour of accused, which is as good as',’ if not 
better than, that of the prosecution, the order under S. 110 should not be made. 
4 I.. L. J. 531, 45 A. 109, 10 A. L. J. 383, 20 Cr. L.J. 716, 110 I. C. 674=29 
P. L. R. 539=29 Cr L. J. 738. 

6. Where a large number of respectable people testified to the good character of the 
accused, an orderunder S. 110 should not be made, when their evidence is un< 
rebutted. 30 P. L. R. 1916. 

• 7. The persons testifying to good character should be respectable and need not be 

officials. 8 Bur. L. T. 5?. 

8. Evidence of accused's own caste fellows and neighbours is certainly the best sort of 
evidence available. 12 Cr. L. J. 542. 

16. Evidence of Habit — Habitual Offender — , S. 110 (d), Cr. P. C. 

1. The word " habit ” implies a tendency or capacity resulting from the frequent 
repetition of the same acts. “ Habitually *’ implies practice or use. v The words 
have been used in S. 110 in the sense of depravity of character as evidenced by 
the frequent repetition or commission of the offences mentioned therein. 6 P. 1=28 
Cr. L. J. 359=1927 P. 126 = 100 I. C. 967, 75 I. C. 764=1924 N, 19. 

2. That a man having been suspected m four thefts is not sufficient evidence of habit. 

109 1. C. 510 = 29 Cr. L. J. 574, 32 P R. 1880. 

3. If a person to enforce his right commits oflences, he cannot be held to have acquired a 

habit of committing offences. 6 P. 1 = 19<7 P. 126=100 I. C. 967=28 Cr. L. J. 359. 

4. There should be evidence of specific acts showing that accused is by habit a thief. 
29 C. 779. 8 C. W. N. 543. 29 Cr. L. J. 574, 1930 L. 345, 27 Cr. L. J. 1067, 1924 
P. 498—500, 12 P. R. 1892, 6 M. H. C. R. 120. 

5. If a person admits that he was a bad character and had been to Jail, but there was 
no evidence of his being habitual thief, an order under S. 110 is not justified. 3 
Bom. L. R. 269, 11 Cr. L. J. 638. 1934 A. 735. 

6. The fact that a Zamindar had tenants of bad character and used to lend them money 
and paddy IS insufficient. 6 C. L. J 711. 

7. Persons in the habit of bringing false claims by forged entries or obtaining decrees 
cannot be said to be habitually committing extortion. 25 P. R. 1884, 21 P. R, 
1914 Cr., 19 Cr. L. J. 885, 28 P. R. 1900. But now see the amendment of S. 110 
(rt) where word “ forger " is added. 

8. If servants of a Zamindar constantly commit e,xtortion, they should be prosecuted 
for the offence and not under S 1 10, for they .are in the habit so far as they are the 
servants. 27 C. 781. 

9. The circumstance that a man IS found under a bush the whole night and' has pro- 
perty which he cannot account for. will not make him habitual offender 12 
Cr. L. J. 359. 

10. The fact that accused was ccnvicted on a former occasion is no evidence that he 
IS an habitual offender. 2 A. 835. 

11. Evidence of acts of misconduct b> a person years ago is admissible as indicating 

formation of habit. But such evidence unless supplemented by evidence of mis- 
conduct committed within a xear cannot justify an order under S. 110 11 C 

W. N. 789. 

12. The fact that accused associated with thief is not sufficient. 1933 A. 859. 

13. That a Police Officer gave It as his opinion that accused was a habitual thief is 
insufficient. 1930 N. 148. 

14. If the charge IS that he gathers bad characters in his house, It must be proved that 
bad charactes were robbers or thieves or have gathered there for committing 
robbery or theft. 1925 A. 694. 

15. If the notice was that accused formed a habittul gang for committing robbery 
S. 110 does not apply, as they bacame a gang of dacoits. 1925 A. 250, 1929 A, 813. 

17. Evidence of Police Diary and History sheets. 

1. History sheets kept by Police of persona pr^eded against under S. 110 cannot be 
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27. Evidence of mere beliefs or opinions without reference to acts or instances whlcb 
are grounds for such opinion are hardly evidence of repute. Habitual criminality 
cannot be regarded as established by the repetition of beliefs and opinions 43 
M. 450. 

28. Inference drawn by forest officers as to the persons who committed forest offences 
is no evidence of repute. 47 I. C. 277—19 Cr. L. J. 905. 

29. Previous order under S. 110 may b? proved as one of the grounds on which the 
witnesses to general repute believe the accused to be a habitual offender. 51 A. 275. 

30. Evidence of general repute .alone, when the witnesses have no personal knowledge of 
the accused or his business is not sufficient. 1921 A. S8 = 60 I. C 1002=22 Cr. 
L. J. 314. 

31. The fact that action had been taken against the accused on three occasion years 
and there is evidence of general repute, the order under S. 1 10 is not justified. 1921 
.L. 179-68 I. C. 43. 

32. Evidence of investigating Police Officer to establish general repute, under S. HO. 
. Cr. P. C, is inadmissible. 55 I. C. 593»2I Cr. L J. 321, 51 A. 663. 

33. Mere belief or information without reference to acts and instances which have 
■ ‘ induced the witnesses to form the opinion cannot be regarded as evidence of repate. 

12 P. L. T. 880, 23 C. 621. 

34. If respectable persons depose on the side of the accused he should not be baund over 

^ on evidence of bad repute, 1935 Pesh. 158. 

35. Evidence of general repute that accused is a burglar is sufficient for S. HO. 1933 

O. 58^34 Cr. L. J. 160. 

36. Evidence of those who do not know the man but have heard of his reputation is not 
admissible. 1933 P. 139=34 Cr. L. J. 643. 1929 A. 650 = 51 A. 275 Ref. 

37. A Sub- Inspector is competent to give evidence about the reputation of a person 
residing in his jurisdiction. 1933 A. 674 (2). 

38. Under S. 110 hearsay evidence amounts to evidence of general repute, provided 
there is re.asonable foundation for it. 1933 A. 674 (2). 

39. General reputation of a person is the collective opinion of his fellow townsmen. 1920 
O. 255, 1923 L. 419, 1925 L. 166, 2 P, R. 1897, 2 P. R. 1898, 45 M 450, 1914 
A. 280.' 

40. How long it takes rumour to ripen into reputation depends on each case. 1933 P. 
189, 1921 C. 625, 23 C. 621, 1928 L. 49. 

41. It is the collective opinion and not the individual opinion that is admissible. 1920 

0. 255, 1929 A.*273, 65 1. C. 513, 1924 P. 500, 1929 A. 650. 

42. Inquiry IS governed by ordinary rules of evidence. 1929 A. 273, 1920 0. 255,26 

1. C. 153. 

43. It is not sufficient merely to examine the Police, or Zaildars or Sufed Poshes. 1925 

R 174, 1923 A. 1, 1930 N. 148. 1923 L. 419, 29 Cr. L. J. 738, 1920 P. 25, 1933 
A. 674. 

15. Evidence of good character. 

1. Where accused produces a number of witnesses to prove good character, the 

most give substantia! reasons for not believing them. 5 P L. T. 1G6— 129, 

13 A. I.. J. 1055. 

2. Accused who was a Zaniindar and money-lender produced a large number of 
tenants and caste fellows to prove his good character and the Court disbelie^^ 
them on the ground that by virtue of his position, he produced a large number. 
Held, that his order is invalid. 13 A. L. J. 1046. 

3. The persons T%ho testify to the character of the accused must be respectable 

sons. 43 M.450. 

4. Where a large number of respectable persons testified to the character of th* 
accused against the evidence of Police Officers, the opinion of the former should 
be accepted. 37 I*. W. K. 1910. 30 P. L. R. 1916 



Scairily/or good Behaviour /roin Habitual Offender-^could.) 

5. If tharc is large volume of evidence in favour of accused, which is as good as,’ if not 
better than, that of the prosecution, the order under S. 110 should not be made. 
4 L. L. J. 531, 45 A. 109, 10 A. L. J. 383, 20 Cr. L.J. 716, 110 I. C. 674=29 
P. L. R. 539 = 29 Cr L. J. 738. 

6. Where a large number of respectable people testified to the good character of the 
accused, an order under S. 110 should not be made, when their evidence is on- 
rebutted. 30 P. L. R. 1916. 

7. The persons testifying to good character should be respectable and need not be 
officials. 8 I3ur. ll. T. 53. 

8. Evidence of accused s own caste fellowsand neighbours is certainly the best sort of 
evidence available. 12 Cr. L. J. 542. 

16. Evidence of Habit-Habitual Offender—, S. 110 id), Cr. P. C. 

1. The word “ habit " implies a tendency ot capacity resulting from the frequent 
repetition of the same acts. " Habitually ” implies practice or use. %.The words 
have been used in S. 110 in the sense of depravity of character as evidenced by 
the frequent repetition or commission of the offences mentioned therein. 6 P. 1 = 28 
Cr. L. J. 359=1927 P. 126=100 I. C. 967, 75 1. C. 764=1924 N. 19. 

2. That a man having been suspected in four thefts is not sufficient evidence of habit. 

109 1. C. 510 = 29 Cr. L. J. 574, 32 P. R. 1880. 

3. If aiwrson to enforce his right commits ofiences, he cannot be held to have acquired a 

habit of committing offences. 6 P. I = 19^7 P- 126=100 I. C. 967 = 28 Cr. L. J. 359. 

4. There should be evidence of specific acts showing that accused js by habit a thief 
29 C. 779, 8 C. W. N. 543. 29 Cr. L. J. 574. 1930 L. 345, 2? Cr. L. J. 1067. 1924 
P. 498—500, 12 P. R. 1892, 6 M. H. C. R 120. 

5. If a person admits that he was a bod character and had been to Jail, but there was 
no evidence of his being habitual thief, an order under S. 110 is not justified. 3 
Bom. L. R. 269, 1 1 Cr. L, J. 638, 1934 A. 735. 

6. The fact that a Zamindar had tenants of bad character and used to lend them mosey 
and paddy is insufficient. 6 C. L. J 711. 

7. Persons to the habit of bringing false claims by forged entries or obtaining decrees 
cannot be said to be habitually committing extortion. 25 P. R. 1584, 21 P. R. 
1914 Cr., 19 Cr. L. J. 885, 28 P. R. 1900. But now see the amendment of S. IIO 
(<i) where word “ forger ” is added. 

8. If servants of a Zamindar constantly commit extortion, they should be prosecuted 
for the offence and not under S 1 10, for they are in the habit so far as they are the 
servants. 27 C. 781. 

9. The circumstance that a man IS found under a bush the whole night and' has pro- 
perty which he cannot account for. will not make him habitual offender 13 
Cr. L. J. 359. 

10. Th: fact that accused was ccnvicted on a former occasion is no evidence that be 
IS an babitcal offender. 2 A. S35. 

11. Evidence of acts of misconduct by a person years ago is admissible as indicating 

formation of babit. But such evidence unless supplemented by evidence of mis- 
conduct committed nithin a rear cannot justify an order under S 110 11 C 

W. N. 789. 

12. The fact that accused associated with thief is not sufficient. 1933 A. 859. 

13. That a Police Officer gave It as his opinion that accused was a habitual thief is 
insufficient. 1930 N. 148. 

14. If the charge is that he gathers bad characters in his house, it must be proved that 
bad charactes were robbers or thieves or have gathered there for committing 
robbery or theft. 1925 A. 694. 

15. If the notice was that accused formed a habitual gang for committing robbery 
S. 1 10 does not apply, as they bacame a gang of dacoits. 1925 A. 250, 1929 A. 813. 

17. Evidence of Police Diary and History sheets. 

1. History’ sheets kept by Police of persons proceeded against under S. IIO cannot be 
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27. Evidence of mere beliefs or opinions without reference to acts or instances which 
are grounds for such opinion are hardly evidence of repute. Habitual criminality 
cannot be regarded as established by the repetition of beliefs and opinions. 43 
M. 450. 

28. Inference drawn by forest officers as to the persons who committed forest offences 
IS no evidence of repute. 47 I. C. 277 = 19 Cr. L. J. 905. 

29. Previous order under S. 110 may be provjd as one of the grounds on which the 
witnesses to general repute believe the accused to be a habitual offender. 51 A. 275. 

30. Evidence ot general repute alone, when the witnesses have no personal knowledge of 

the accused or his business is not sufficient. 1921 A. 38 = 60 I. C 1002=22 Cr. 
L.J. 314. 

31. The fact that action had been taken against the accused on three occasion years ;igo 
and there is evidence of general repute, the order under S. llO is not justified. 1921 
.L. 179 = 68 I. C. 43. 

32. Evidence of investigating Police Officer to establish general repute, under S. llO, 

. Cr. P. C., is inadmissible. 55 I. C. 593 = 21 Cr. L J. 321, 51 A. 663. 

33. Mere belief or information without reference to acts and instances w’hich have 
induced the witnesses to form the opinion cannot be regarded as evidence of repute. 

12 P. L.T. 880, 23 C. 621. 

34. If respectable persons depose on the side of the accused he should not be bjund over 

^ on evidence of bad repute, 1935 Pesh, 158. 

35. Evidence of general repute that accused is a burglar is sufficient for S. 110. 1933 

0. 58=^s34 Cr. L. J. 160. 

36. Evidence of those who do not know the man but have heard of his reputation is not 
admissible. 1933 P. 139=34 Cr. L. J. 643. 1929 A. 650 = 51 A. 275 Ref. 

37. A SubTnspector is competent to give evidence about the reputation of a person 
residing in his jurisdiction. 1933 A. 674 (2). 

38. Under S. no hearsay evidence amounts to evidence of general repute, provided 

there is reasonable foundation for It. 1933 A. 674 (2). . , 

39. General reputation of a person is the collective opinion of his fellow townsmen. 1920 
0. 255, 1923 L. 419, 1925 L. 166, 2 P. R. 1897, 2 P. R. 1898, 45 M 450, 1914 
A. 280. 

40. How long it takes rumour to ripen into reputation depends on each case. 1933 P. 

189, 1921 C. 625. 23 C. 621, 1928 L. 49. 

41. It is the collective opinion and not the individual opinion that is admissible. 1920 

0. 255, 1929 A.'273, 65 I. C. 513, 1924 P. 500, 1929 A. 650. 

42. Inquiry is governed by ordinary rules of evidence. 1929 A. 273, 1920 O. 255, 26 

1. C. 153. 

43. It is not sufficient merely to examine the Police, or Zaildars or Sufed Poshes. 1925 

U 174, 1923 A. 1, 1930 N. 148, 1923 L. 419, 29 Cr. L. J. 738, 1920 P. 25, 1933 
A. 674. 

15. Evidence of good character. 

1. Where accused produces a number of witnesses to prove good character, the Court 

most give substantial reasons for not believing them. 5 P. L. T. 166—129, 

13 A. C. J. 1055. 

2. Accused who was a Zaniindar and rooney'.Jender produced a large number of hi* 
tenants and caste fellows to prove his good character and the Court disbelieved 
them on the ground that by virtue of his position, he produced a large number. 
Held, that bis order is invalid. 13 A. L. J, 1046. 

3. The persons who testify to the character of the accused must be respectable per- 

sons. 43 M. 450. 

4 . WTiere a Urge number of respectable perrons testified to the character of the 

accused against the evidence of Police Officers, the opinion of the former should 
be accepted. 37 !\ \V. R. 1910, 30 P. L. R. 1916 



jcuri/y/orgoorf Uchaviour /rom Habitual Offender— {could.) 

5. If tliare is large volume of evidence in favour of accused, which is as good as,' if not 
better than, that of the prosecution, the order under S. 110 should not be made. 
4 U L. J.53I, 45 A. 109, 10 A, L. J. 383, 20 Cr, L.J. 716, 119 I. C. 674 =29 

V. L. R. 539=29 Cr L. J. 738. 

6 . Where a large number of respectable people testified to the good character of the 
accused, an orderunder S. 110 should not be made, when their evidence is un* 
rebutted. 30 P. L. R. 1916. 

7. The persons testifying to good character should be respectable and need not be 
officials. 8 liur. L. T. 5.’. 

8. Evidence of accused’s own caste fellows and neighbours is certainly the best sort of 
evidence available. 12 Cr. L. J. 542. 

16. Evidence of Habit— Habitual Offender — . S. 110 (<i>, Cr, P. C. 

1. The word “ habit " implies a tendency or capacity resulting from the frequent 
repetition of the same acts. " Habitually ” implies practice or use. v The words 
have been used in S. 110 in the sense of depravity of character as evidenced by 
the frequent repetition or commission of the offences mentioned therein. 6 P. 1 = 28 
Cr. L. J. 359= 1927 P. 126=100 1. C. 967, 75 I. C. 764 = 1924 N. 19. 

2. That a man having been suspected in four thefts is not sufficient evidence of habit. 
109 r. C. 510 = 29 Cr. L. J. 574. 32 P. R. 1880. 

3. If a person to enforce his right commits olTences, he cannot be held to have acquired a 

habit of committing offences. 6 P. I**l9i7 P- 126=100 I. C. 967 = 28 Cr. L. J, 359. 

4. There should be evidence of specific acts showing that accused is by habit a thief. 
29 C. 779. 8 C. W. N. 543. 29 Cr. L. J. 574, 1930 L. 345, 27 Cr. L. J. 1067, 1924 
P. 498—500, 12 P. R. 1892. 6 M. H. C. R. 120. 

5. If a person admits that he was a bad character and had been to Jail, but there was 
no evidence of his being habitual thief, an order under S. 110 is not justified. 3 
Bom. L. R. 269, 11 Cr. L. J. 638. 1934 A. 735. 

6 . The fact that a Zamindar had tenants of bad character and used to lend them money 
and paddy is insufficient. 6 C. L. J 711. 

7. Persons in the habit of bringing false claims by forged entries or obtaining decrees 
cannot be said to be habitually committing extortion. 25 P. R. 1S84, 21 P. p. 
1914 Cr., 19 Cr. L. J. 885, 28 P. R. 1900. But now seethe amendment of S. 110 
(rt) where word " forger ” is added. 

8. If servants of a Zamindar constantly commit extortion, they should be prosecuted 
for the offence and not under S J 10, for they are in the habit so far as thej' are the 
servants. 27 C. 781. 

9. The circumstance that a man IS found under a bush the whole night and' has pro- 
perty which he cannot account for, will not make him habitual offender 12 
Cr. L. J. 359. 

10. The fact that accused was ccnvjcted on a former occasion is no evidence that he 
IS an habitual offender. 2 A. 835. 

11. Evidence of acts of misconduct by a person years ago is admissible as indicating 

formation of habit. But such evidence unless supplemented by evidence of mis- 
conduct committed within a year cannot justify an order under S. 110. 11 C 

W. N. 789. 

12. The fact that accused associated with thief is not sufficient. 1933 A. 859. 

13. That a Police Officer gave It as his opinion that accused was a habitual thief is 
insufficient. 1930 N. 148. 

14. If the charge is that he gathers bad characters in his house, it must be proved that 
bad charades were robbers or thieves or have gathered there for committing 
robbery or theft. J925 A. 694. 

15. If the notice was that accused formed a habitual gang for committing robbery 
S. 110 does not apply, as they bacame a gang of dacoits. 1925 A. 250, 1929 A. 813. 

17. Evidence of Police Diary and History sheers. 

1. History sheets kept by Police of persons preceded against under S. 110 cannot ■ 
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considered by the Court. 21 Cr. L. J. 700, 1930 A. 37, 1920 C. 556^ 

2. Where , the evidence of Police witnesses consists only of rumours and hearsaj 
which they have recorded in their note books and diaries, it is wholly inadmissible. 
43 M. 450, 28 I. C. 329=16 Cr. L. J. 281, 1924 A. 142. 

3. Entries in the Thana village crime Note Book are in themselves no evidence to 
support an order under S. 110. 22 Cr. L. J. 486. 

. 4. A list of cases in which the accused was suspected is Inadmissible. 46 1. C. 841 = 19 

Cr. L. J. 825, 1933 O. 251, 22 C. W. N. 148, 13 Cr. L. J. 9. 

5. History sheets are not evidence especially where the official who produced them 
did not make the entries. 52 I. C. 657. 

6. Reports regarding commission of burglaries and casting suspicions upon particular 
persons can be used for corroboration under S. 1 10. 1933 O. 25! =34 Cr. L. J. 852. 

18. Evidence of previous conviction. 

1. Whenever it is required to prove previous convictions against a man, they should 
be provcd^strlctly and in accordance with law. 43 C. 1128, 43 M. 450. 

2. The fact that a man was once convicted of theft and his house was searched on 
several occasions and nothing was found, doss not justify an order under S. 110. 23 
P, L.’R; 1907. 

3. The fact that a man was bound over three times sixteen years ago is not sufficient 
to consider him a bad character still. 23 Cr. L. J. 507. 

4. The mere fact that a person has a record of several previous convictions does not 
justify an order under S. IJO. 'lO B. 174, 13 C. W. N. 318. 

5. The existence of previous convictions for theft is a matter which the Court must 
consider, as, (adicating the character and disposition of the accused. 51 A. 663. 

6. The evidence of a Police Officer that accused is by habit a thief coupled with two 

• - ..-‘■—•A..# ‘'•'onging to and associating with a gang of 
. • • evidence under S. IIO. 19S0 N. 148= 

7. No security can be demanded from an ex-convict where there is nothing to show 
since he got out of jail, be has been a bad character. 29 l\ R. 1910 Cr. 

8. Previous convictions are not substantive evidence in a case under S. 110, though 
they may affect the period for which the accused is to be bound down. 10 Cr. J. L. 
122= 13 C. W. 318= 2 L C. 651. 

9. The fact that action had been taken against accused on three previous occasions, 
the last one being many years ago, is not sufficient for ordering security under. 
S', no. 1921 L. 179=68 I. C. 43. 

19. Evidence of Harbouring thieves. S 110 (c). 

1 S 110 do^s not apply to harbouring dacoils. Accused should be dealt with under 
S. 216-A'.. H P. C. 1928 A. 682. 

2. Mete giving food or treatment is insufficient. 11 Cr. L.J. 490. 

*3 The manager of public shrine who has not got exclusive control will not be liable. 

It Cr. L'.J. 603. 

4 Where thieves are living with father, son will not be liable. 1934 L. 62. 

5 One or two cases of harbouring are insufficient. 1933 P. JS9. 

20. Evidence of receiving stolen properly. S. H 

"l Habitual receiving of . t. may ’ ' general repute. No speci' 

fic offence need be ^ ’ P. R. 1892. 

2. Mere rumours or si 

21. Evidence of repute- ' 

22. Evidence of suspicioi - 

1. Evidence against acet. 


the 
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a Zaildar, some lambardars and one Fazia who was enemy of the accused, that he 
TS'as a habitual thief and associated xrith bad characters. He was suspected on three 
occasions under S. 457, Penal Code, and on two occasions his house was searched 
though no stolen property was recovered. The accused was never criminally pro- 
secuted nor any written complaint was ever made to Police against him. He pro- 
duced 17 witnesses of respectable position to testify to his good character. Held, 
that evidence is insufficient on the record to justify an order under S, 110. 1923 L. 

419=76 I. C. 1034=25 Cr. L. J.314. 

2. Instances of mere suspicion are no eindence. 1924 P. 498 = 75 I. C. 723, 1924 0. 
112, 1927 A, 394 = 23 Cr. L. J. 502, 97 I. C.43,40 I. C. 710. 

3. Evidence as to mere suspicion on particular isolated occasions is insufficient. But 
there must be a large number of cases before it can be held that accused is by habit 
a thief. 1930 L. 345=127 I. C. 861=3 : Cr. L. J. 62. 

4. Suspicion is worthless and inadmissible to support an order under S. 110 unless sup- 
ported by facts on which suspicion is based. It is only the facts and reasons on 
which suspicion is based, to which only weight can be given. 1929 A. 599 = 116 

I. C. 801 = 30 Cr. L, J. 693, 1928 A. 1 = 106 I. C. 884. 

5. The suspicions of u witness that a particular man committed, either singly or with 
others, a theft m his house is wholly inadmissible under S. 110. In this respect a 
Police Officer stands m no better position than any other witness. 51 A. 663. 

6. Mere suspicion of complicity in any offence is no evidence of general reputation. 9 
L. 586, 1923 L 49, 12A. L. J, 937, 20 Cr. L. J. 639. 

7. Evidence of suspicion m a number of cases is a corroboration of evidence of repute. 
Conversely that a man has never been suspected may weaken the evidence of bad 
reputation. 22 Cr L. J 273 = 60 I. C 673, 1923 A. 595=25 Cr. L. j. 486. 

8. That the accused was of bad character and was suspected on many occasions by the 
Police IS insufficient under S. 110. 1905 A. W. N. 34, II C. W. N. 129, 40 I. C. 
710, 11 C. W. N.413. 

9. That the accused was convicted of theft and bis house was searched on several 
occasions but no stolen property recovered is insufficient under S. 110. 23 P> 
L. R. 1907. 

10. The evidence for the prosecution consisted of witnesses produced by the Police and 
a few instances of suspicion and the accused produced evidence of discharge on those 
facts. The evidence is insufficient. 3l6 P. L. R 1913 = 33 P. \V. R. 1913 Cr. 

11. Reports regarding commission of burglaries and casting suspicions upon particular 

persons can be used for corroboration m proceedings under S. 1 10. 1933 O. 251 = 

34 Cr. L. J. 852. 

23. Examination of accused. 

1. S. 342 is mtandatory and Magistrate should call accused s attention to important 
points against him. 1934 A. 735, 1933 P C. 124. 

2. Informal admission as to guilt under S. 110 cases does not amount to formal plea of 
guilty. 1936 C. 292. 

24. Fitness of Surety and rejection. S. 122, Cr. P. C. See — 1. 

1 If the surety is tit from the pecuniary point of new and no other cause of unfitness 

IS shonn, he should be accepted. 37 C 446, 35 C. 400, 6 C. W. N. 593. 

2. A Magistrate cannot order that the surety must be a resident of particular locality. 
1 2 Cr. L. J 472= 1 1 I. C. lOOS, 3S P. R. ISSO, 20 A. L. J. 520 Contra 24 A. 471. 

3. Rejecting sureties on ground that they did not live wilhm a radius of 5 miles from 
the residence of accused is bid m law. 13 Cr. L. J. 831 = 17 I. C 575. 

4. Where .a Magistrate rejected the surety of a Pleader for the good behaviour of a 
certain person alleged to belong to a gang of swmdiers on the ground that Pleader 
had no control over him, the order is reasonable. B .\. L. J. 7S5, 20 A. 205. 

5. .A surety can he rejected o.nly after a judicial inquiry. 43 C. 1034. 

6. It is not competent to a Maguitntte to delegate another, c. g., the Superintendent of 
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Police, the duty of enquiry into the sufficiency of the security tendered, but should 
molce enquiry himself. J924 L. 672=76 I. C. 27 = 25 Cr. L. J. 91, 18 P. K. 1906. 

7. Distant residence of the surety, by itself is no ground for rejection unless tb.at indi- 
cates absence of control. 1924 0. 80=25 Cr. L. J. 796, 20 A. 206, 1923 O. 165. 

8. Magistrate cannot introduce any new qualifications while examining the fitness of a 
surety. 1925 S. 321=87 I. C. 961=26 Cr. L. J. 1041. 

9. When respectable relations of the accused gire securil)*, they should nor be rejected 
on the ground that they live at a distant place. 1958 P, 374=112 1. C. 909=30 
Cr. L. J. 45, 43 C. 1024, 20 A. 205 Dist. 

10. Magistrate can accept security eren after the accused has been sent to Jail. 192£ 
L. 64* 107 I. C. 286=29 Cr. L. J. 236. 

11. Where sureties lived at a distance of 13 miles, they were rejected. 1898 A. W. N. 
199, 1895 A. W. N. 143. 

12. Magistrate can order th.at sureties should be Landholders. 20 A. 206, 16 Bom. L. R. 
138, 8 S, L. R. 229. 

13. The order that the sureties must not be l.imb.trdars, inamdars and chaukidars is 
illegal. 18 P. R. 1906. 

14. The order that sureties must not come from Kaharatri or KunbI caste is illegal. 

1 Bom.L. R. 520. 

15. The mere fact that surety h.id been convicted for assault is not sufficient to reject 
him. 1921 C. 356=62 I. C. 179=22 Cr. L. J. 483, 26 A. 189. 

16. Rejection of surety merely on Police report is bad. 25 A. 272, 1921 0, 193=65 I. 
C. 574. 29 C. 455, 18 P. R. 1906. 13 A. L. J. 469, 29 A. L. J. 760, 10 C. W. N. 
1027, 13 Cr. L. J. 760. 

17. Magistrate has a discretion to reject a surety, but it must be exercised after lade- 
pendent inquirj’. 42 C. 706, 43 C. 1024, 12 A. L. J. 1004, 44 C. 737, 13 C. \V. N. 
80, 26 I. C. 646. 

18. Magistrate cannot reject sureties merely on coaisGtares and surmises bur on reason- 
able grounds. 41 C. 764 30 C. W. N. 80, 10 C. W. N. 1027, 22 W. R. 37. 

19. The practice of calling in Police Officer for a report on the character of the surety 
is illegal and the Police Officer if necessary should be examined as witness. 18 P. 
R. 1906, 19 A. L. J. 324. 

20. A Magistrate should not reject sureties on hts own persona! knowledge. M C. W. 
N. 709,7 S. L. R. 94 = 23 I. C. 746=15 Cr. L. J. 378. 

21. Hearsay evidence of general repute IS not admissible against the sureties. 1922 0. 
227^6& I. C. 959=23 Cr L. J. 639, 

22. The Magistrate rejected the brother of the accused as surety on the ground that 
accused was a notorious dacoit and the brother will not be able to control him. 
Held, the order is reasonable. 41 C. 764. 

23. The failure of surety to show that he has sufficient control over the accused is not 
a valid ground for rejection of the surety. 43 C. 1024, 55 I. C. 857=22 Bom. 
L. R. 190. 

24. The fact that the surety was Once chalaned for theft is not sufficient to reject him. 

55 I. C. 733=21 Cr, L. J. 365=18 A. L. J. 324. 

25. If the sureties are solvent and respectable, they should not be rejected on the 
that they live at a distance and are not in a position to exercise control over t 
accused. 55 I. C 857=22 Bom. L. R. 290=21 Cr. L. J. 377. 

26. Magistrate m rejecting a surety' must record reasons in his own handwriting. 44 

B. 385. 

27. Rejection of surety on the ground that he has already stood surety for some other 
man is improper. 1924 O 132* 73 1. C. 53 = 24 Cr. L. J. 517. 

25. The mere fact that surety looks young or resides 4 miles away is not sufficient to 
reject him. 67 I. C. 585. 
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20. Where sureties are offered, it is the doty of the Court to accept them unless it is 
satisfied that they arc not proper persons. It should not reject them on Police 
report but hold inquiry himself. Otherwise it would aOord a good ground for transfer 
under S. 526. Cr. P. C. 1935 A. 517=1922 A. 541 = 23 Cr. L. J. 499«63 I. C. 35. 
25 I. C. 646=16 Cr. L. J. 54. 

30. A Magistrate cannot reject a Surety merely on the report of the Police, unless he 
inquires himself or orders an inquiry by a Magistrate. 1935 P. 421= 1935 
Cr. C. 1064. 

31. Criminal Courts should not accept certificate of Pleaders as to sufficiency or solre.ncy 
of Surety. 1934 S. 142. 

5. Forfeiture of security. See Bond. 

A bond cannot be forfeited on the ground that accused is again found under circum- 
stances bringing him under S. 109, Cr. P. C. 136 I. C. 373 = 33 Cr. L.J. 281, 

S. Fresh proceedings. 

1. If after the expiration of tlie period of bond, fresh proceedings are to be taken, they 
must be confined to facts and circumstances alleged against him after release from 
his last security. 19 C. W. N. 223=16 Cr. L. J. 312=28 I C. 648. 

2. Where accused was run m under S. 1 10 and was discharged and after seven months 
proceedings were taken a,jam. Held, that the Court must see that there is 
sufficient evidence after the order of discharge, on the file. 1924 O. 84 = 73 I. C 
261 = 24 Cr. L. J. 565. 

3. An order of discharge under S. no IS no bxr to subsequent proceedings under the 

section. 44 691. 

7. From persons promoting sedition and class hatred. S. 103, Cr. P. C. See Security 
from persons promoting sedition or class hatred. 

l8. From vagrants. S. 103, Cr, P. C. See Security from vagrants. 

9. Habitual offenders. See— 13. 

0. Harbouring Thieves. 

If the dacoits have been living with father, son cannot be bound down. If the son lends 
father’s mare, he would not be liable 1934 L. 62=35 Cr. L. J. 653. 

ll. Imprisonment in default of security. S. 123, Cr. P. C. 

1. When a security for more than a year has been ordered and is not furnished, it is 
the Sessions Judge who can order fixing a period of imprisonment m default 19’2 
L. 475 = 23 Cr. L. J. 454, 1928 L. 189 = 28 Cr. L. 657 

2. According to S. 123 a person who is ordered to furnish security for good behaviour 
but fails to do so, shall be detained in prison for the period for which security was 
demanded The order ot imprisonment for a shorter period is bad in law. 1933 L 
49 = 123 I. C, 835 = 31 Cr. L, J. 5S3. 

3. The period of imprisonment does not begin from the date of the order of Sessions 
Judge under S. 123 (2), but from the date of Magistrate’s order. 1924 S 120 = 83 
I. C. 883 = 26 Cr. L.J. 179. 

4. The imprisonment in default is provided as a protection to sasiety against the per- 

petration of crimes and not as puntsbroenl for crimes committed. 2 C. 384 17 P R 
1900 Cr. ■ ' 

5. It is illegal to send a pers3.n to jail pending the receipt of report fro.Ti the Revenue 
and Police Officers as regards adequacy of the security. 18 P. R. 1S06 Cr. 

6. If an accused while undergoing imprisaamsat under S. 123, is convicted of an 
offence and sentenced to im.nrisonmsnt, the sentence for substantive offence must 
commence at once and should not be postponed after the e.xpiration of imprison- 
ment under S. 123, Cr. P. C. 27 >1. 5^5, 31 M. 515, 36 B. 178, 14 P. R. 1895 Cr. 

7. An order requiring security for good behaviour for a period of six months and, in 
default, awarding rigorous imprisonment for three months is illegal. The period 
should be the same. 23 A. 422. 
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8. The pcrioJ of imprisonment must he definite. An order directing the accnred to 
be imprisoned until he gircs the security is h.id, 8 C. 644, 

9. An order under s. 123 directing th.et in defnoit of security, the petitioner shouM 
suffer supple imprisonment for one yenr Glnnot he upheld. J927 M. 976= 106 I. C. 
218—28 Cr» L. J.J034. 

10. SolU.'iry confinement cannot be anr.irded for f.ilhtre to ftirni’sli security under S. IIO. 

1927 A. 272^102 1. C, 3-42=2S Cr. L J. 5S4. 

11. When a notice issued under S. MO to he of good behaviour for 3 years is made 
absolute, the Aiagistrate cannot sentence him to iuiprisonment if security is not 
furnished. The case should be submitted to the Sessions judge, 1935 Pesh. 
80 ( 2 ), 

32. Inquiries privately made by Magistrate. 

1. Private knowledge of a Magistrate is not in itself substantive evidcncet but it is a 
form of check which the Court may use in order to test the nature of evidence or 

. inrestigat/on. . A finding that "inquiries about the accused satisfy me that he is 

badmash" is objectionable but "the result of my enquiries in the neighbourhood, so 
far as they appear in the case of this accused tend to show that the case against him 
is not got up without reason" would be quite legitimate. 45 A. 749=* 1924 A. 451 = 
81 I. C. 269=25 Cr. L. J. 781. 

2. If the Magistrate allows his private knowledge to influence his judgment in a judicial 
decision, his order should be quashed. 1923 A. 596=73 I. C. 337 = 24 Cr. L.J. 
593, 21 A. L.J. 513. 

3. Magistrates are not competent to base their orders on their local and personal 
knowledge of the accused and witnesses. 29 C. 392. 

4. The proper procedure, where it is Important to utilize the personal knowledge of a 
Magistrate, is that he should appear as a witness. 29 C. 392, 27 P. R. 1903 Cr. 

5. Where the Magistrate merely used his enquiries to confirm the result at which he 
had arrived on a consideration of the evidence, the procedure is irregular and is 
not sufficient to set’ aside the order. 1925 0. 441=26 Cr. L. J. 1149. 

33. Interim security. S. 117 (3), Cr. P. C. 

1. It is incumbent on a Court to sta^c reasons in writing for an order under S. 11^,,^?^ 
of interim security. Merely stating that it is passed on account of emergency is 
not sufficient. 1927 S. 148=99 I. C- 605=28 Cr. L. J. 173. 

2. It is not necessary for the Magistrate for passing an order under S. 117 (3) to take 
further evidence. 1926 S. 276= 96 I. C. 982=27 Cr. L. J. 1030. 

3. The order of the High Court reducing interim security does not fetter 

of the Magistrate as to the amount of the security which may ultimately be e- 
manded. 1930 L. 529='.25 I. C. 322=-31 Cr. L. J, 812. 

4. The interim order of security should not be more onerous than the one issued under 

S. 112. 1926 S. 276=96 I. C. 982=27 Cr. L. j. 1030. 

5. Court can pass interim order for public safety. 1926 S. 276, 43 C. 277. 

6. Court can order interim security notwithstanding that an application is made under 
S. 526 (8). 1928 A. 268, 1927 S. 148. 

34. Joint trial S. 117 (5). Cr. P. C. 

1. Two or more persons may be jointly tried where they have associated 

matter under inquiry, but there must be clear evidence of association. 192^ ■ _ 

=86 I. C. 274=26 Cr. L.J. 738, 65 I. C. 484=1923 P. 104, 64 I. C. 842- « • 

L. J. 58, 88 I. C. 282=1925 N. 381. 

2. The legality of the joint trial mast depend on what is alleged by the Prosecutiw ^ 

not on the facts subsequently found to be true. 1921 C. 625=22 Cr. L.J. * ^ 

3. In order to have a joint trial, it is not necessary that accused shall be shown 

associated together in the order itself. 1926 S. 69=26 Cr. L. J. 1398. % 

4 . Joint trial is not illegal when part of the enquiry is under Cl. (j), S. 1 10. The 



mi 


S>tcurtly for ^ooJ liehaviourfrom Habitual O0ender-^cotitd.) 

of general repute «;ho«ld l>e ndmittcd ajrain«t all. 1930 M. 873, 1923 C. 35, Contra 27 
C. 7S1, 1925 M. 189 = 86 t. C. 49. 

5. Joint trial should he held, when the whole of cridence against all of them is precisely 
the rame, so that they arc not compelled to fight their indiridual battles during a 
prolonged enquiry. 45 A. 109=13 C. \V. N. 244. 

6. If a pang of disorderly persons join together in committing acts of violence and cri- 
minal mtimidation, they can be jointly tried. 23 Ct. L» J. 74l. 

7. If assrriation is not proved the joint trial is bad. Rut it need not be set aside unless 
accu'ed is prejudiced. 9 A. 452. 

8. If the servants of common master jointly commit extortion, they may be jointly tried. 
9 C. \V. N. S9S. 

9. The mere fact that accused belonged to the same tribe or village is no evidence of 
a«sociation. 1 P. U. 1895 Cr. 

10. The fact that accused .are close neighbonrs and had been previously implicated in 

pood man\ cases together, IS no evidence of .association to justify a joint trial. 21 
Cr. L. J. 700. 

11. When the question IS that accused are of desperate and dangerous character, they 
should not be tried together. 27 C. 781. 

12. Joint trial of two contending parties opposite to one another is illegal. 31 M. 276, 
11 C, \V, S. 472. 8 C. W. N 180, 14 A. L. J 238. .fee 9 A. 452. 

13. In a joint trial, the Magistrate roust give separate finding against each accused indi- 
vidually. 35 C. 929, 37 C. 91, 37 A. 33. 1 P. R. 1895. 

n. The case of each accused is to be considered on its own merit and should not be 
allowed to be mixed up or prejudiced by that of the others. 6 A. 214, 45 A. 109. 

1'. The mere fact that accused are members of undivided family is not sufficient to 
have them tried jointly, when they live separately 47 1. C. 277. 

16. In cases under S. llO each accused can claim an entirely independent examination 
of his own case. 4 P. R. 191C Cr., 9 A 452, 6 A. 214. 

17. Where there 18 an association of several persons belonging to different villages for 
committing offences mentioned in S. 110 joint trial is not bad. 23 Cr. L. J. 58. 

18. If there is evidence of association that all accused were concerned in robberies, house 
breaking and theft, they all ma> be jomtlj. tned 12 P. L. T 880. 

19. A joint trial is only permissible when two or more persons have been associated for 
the purpose of committing offences mentioned in clauses (n) to (/) of S. 110, other- 
wise the conviction is illegal. 3 P. L. T. 538. 

20. If several persons are alleged to be members of terrorist organization, joint trial is 
the only procedure. Separate finding against each accused is however necessary. 
1934 C. 4t2=61 C 588. 27 C 781. 1923 A. 35, 1925 M. 189 and 1923 P. 104 Dist. 
46 C. 215 and 11 C. W. N. 789 Rel. on. 

21. If joint trial is illegal, it does not vitiate proceedings unless prejudice to accused is 
proved. 1934 C. 482=61 C. 588. 1927 P. C. 44 Rel. on 

22. Persons alleged to be members of association for committing theft, can be jointly 
tried. 1934 R. 121 = 35 Cr. L. J. 1257. 1930 M. 873 Rel. on. 1929 A. 273 and 4 
L. L. J. 531 Ref. 27 C. 781 Appr. 4 L. B. R. 46 Diss. from. 

23. Persons who are members of secret society to spread terrorist activities can be joint- 
ly tried. 1933 A. 676 

35. Jurisdiction. 

1. A Magistrate can take action under S. 110 when the accused resides within the local 
limits of his jurisdiction. 12 P. R. 1901 Cr., 3 C. L. J. 195, 1918 M. \V. N. 751. 

2. It IS not contemplated that persons should be brought from other districts by Police 

and placed before a Magistrate under S. 110. 43 P. R. 1885 Cr. 

3. But if a person has been arrested ontside the jurisdiction for an offence committed 
within jurisdiction and the cha^e of substantive offence fails, he can Iw prosecuted 
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under S. 110. 4C C. 215, 41 A. 272. 


4. M.ngistrate cannot issue a w.irrant so as to pursue the person concerned 
jurisdiction. 27 C. 993, 39 A, 139. 


into another 


5. Permanent residence is not reqaircd to give jurisdiction to the Jjagistrate Residence 
nt the time of taking action is sufficient. 36 96, 23 C. W N. JO J 4 Tinm I 

R. 8ti9, 49 I. C. 165, 1922 A. 86“65 I. C. 438, 9 Bom. L. R. 244. 1927 S 59~'’7 

Cr.I..J.1261,43 C.153. 1931 C. 65,31 C. 419, 45 C. 215. 


6. H the various ads of house brc.aking .nnd theft nre committed at n place within the 
Magistrate s junsdiction, be can hike action under S. 110, although accused does 
not restde there. 43 C. 153. 


7. If the accused has a residential house within the jurisdiction of the ^ragtstrate, to 
which he occasionally went for his business, the Magistrate has jurisdiction, pro- 
vided the accused committed acts of oppression while he so resided. 31 C 419. 43 
C. 153. 

8. A person undergoing imprisonment within the Magistmte's jurisdiction, cannot be 
said to be residing there. 27 C. 993, 23 B. 32, 43 C. 153. Contra 46 C. 215 (235), 
32 I. C. 680. 


9. Person proceeded against onder S. HO at B.irisal was in jail at Calcutta at the date 
of report by the Police. Held, that the jMagistrate had no jurisdiction. HI I. C. 
3 94 "29 Cr, L, J. S42. 

10 The fact that it would be inconvenient for the person against whom proceedings 
have been started under S. 1 10 to summon witnesses from the place of bis residence 
IS no ground for transferring the case to the Court within whose jurisdiction such a 
person resides 1927 S 59=98 I. C 109=27 Cr. L. J. 1261. 

11. A person residing within the locallimits of a Magistrate's jurisdiction can be pro 
ceeded against by such Magistrate though he was arrested in another jurisdiction 
in connection with another proceeding. 35 I. C. 495, 35 M, 96, 9 Bom L. R. 2-14, 
Contra 37 C 993, 6 C. L. J. 195. 

12. Dishonest receipt of stolen property m a Native State by a British subject is a 
breach of the security bond under S. 110, to give jurisdiction to the Magistrate in 
British India. 28 P. R. 1910 Cr. 

13. A Magistrate cannot issue warrants under S. 114, Cr. P, C., against a person who 
has already left the local limits of bis jurisdiction. The actual presence of the 
accused there is necessary. l4 Bom. B. R. 889. Se& 4b C. 215. 

14. Within the local jurisdiction means that accused should be physically present there. 
129 L C. 688 

15. The burden is on the accused to show that Court has no jurisdicfion, when he is 
present there. 35 C. W. N. 255=129 I. C. 688=1931 C. 65 (l). 

16. Order should be made by Magistrate mentioned in the section. 17 Cr. L. J. 141, 
1933 A. 676, 1920 P. 25. 

36. Notice of—. S. 112, Cr. P. C. 

1. If the accused is not taken by surprise and has cross-examined the witnesses at 
great length, the omission to give details of information in the notice is not irre- 
gular. 51 I. C. 26?. 

2. Notice should give the time and place of facts charged and give sufficient details 
which should enable the acensed to know what he has to meet. 47 I. C, 277, 1925 
M. 189, 1930 M. 859=127 I. C. 652, 27 A, 172, 35 C. 243. 

3. A notice is illegal if it does not give the substance of information. 18 P. W. R- 
1910 Cr., 10 L. 155. 92 I. C. 702, 49 A. S. See 1926 S. 69=89 I. C. 710. 

4. If the original order is only initialled by the Magistrate and the amount and peri^ 
of security is not mentioned, the proceedings would be quashed. 17 P. W. R* 
1910 Cr. 

5. Merely informing an accused that he was suspected to be a habitual thief is 
sufficient notice. 42 A. 646, 49 A. 5. 
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6. Repetition of the words of the section should be avoided and the substance should 
be conveyed briefly. Details cannot be insisted upon. 1929 C. 739—33 C. \V. N. 
852, 35 C. 243, 17 C. W. N. 238. See 43 M. 450, 1926 A. 759. 

7. The portion of the clause of S, llO which is applicable to the case, must be specified 
in the notice. 52 A. 448, 1927 O. 306, 1929 C. 739, (1926 A, 759, 43 M. 450 Dlss. 
from ) 

8. Proceedings started on robkar, based on Police Report not on file and in the ab- 
sence of substance of information are illegal. 1924 A. 695=85 I. C- 46. 

9. An order under S. 112 is illegal m so far.as It travels beyond the terms of S. 119. 
Cr. P. C. 47 A. 733. 

ID. When the charge in the notice under S. 110 amounts to specific offence, proceed- 
ings under the preventive sections c.innot be taken. 1929 A. 813’=119 I. C. 571 = 
30 Cr. L. J. 1086=1929 A. L J 981, 1925 A. 250. 

11. A joint notice to more than one person under S 110 ts undesirable. 51 663. 

12. That “you have been strongly suspected to have committed the following burglaries" 

cannot be the ground of proceedings under S. 110 1 929 A. 813, 1928 A. 351. 

13. The notice that “you have Only a nominal means of livelihood except the proceeds 
of theft and burglary" is not a proper one 1929 A. 813. 

14. Tnat “you possess bad reputation in the vicinity of your village" is invalid notice. 
1929 A. 813 = U9 I. C. 571. 

15. Parties are entitled to know the nature of accusations they have to meet and to cite 
witnesses for that purpose. 11 C 13, 6 .A 214, 43 M 450. 

16. That “you are a habitual cattle thief and receiver of stolen property" is a sufficient 
notice. 1896 A. W. N.73. 

1'. Magistrate is not bound to give the source of information m the notice. 29 C. 392, 

1 A. L.J. 685. 

18. It is not necessary that the list of prosecution witnesses should be given m the order. 
35 C. 243. 

19. Omission to set forth the substance of information IS by Itself not sufficient to set 
aside the Magistrate's order, unless the accused has been prejudiced and failure of 
justice has been occasioned 3 A. 544, 8 C. 724, 1891 A W. N. 40- 

20. Omission to specify the amount of the recogni 2 ,nnce and surety is a mere irregularity 
which does not vitiate further proceedings. 8 C. 724. 

21. When it was not clear from the preliminary order whether the accus.ition was one 
under S. 109 or S. 110 the order was set aside 11 C. 13. 

22. The Court has no power after the order under S 112 is drawn up and communicat- 
ed to the accused to alter the period from 12 months to 3 years. 1953 S. 8 = 34 Cr 
L.J. 9. 

37. Personal attendance of accused— Exemption. S. 116, Cr. P. C. 

1. Where the person proceeded against lived at a distance and there was no special 
circumstance making his personal attendance necessarv, he should be exempted 
from appearance 12 C. 133 

2. S 116 does not apply to periods proceeded against under S. 110. (1903) 2 Weir 54. 

38. Period of security. 

1. Secur ty for good behaviour should be taken at the most for one year except in very 
exceptional cases 30 I. C. 438 = 16 Cr. L.J, 614. 

2. The Order under S. 112 should set forth the period of security. 3 M. 238. 

3. The period should not be unnecessarily lengthy. 6 A. 214. 

4. Magistrate cannot in the final order direct the accused to give security for a longer 
period th.m vhat was mentioned in the notice under S 112. 26 M. 471, 1933 S. 8. 

5. If the term for which the bond is to be in force is not set forth, as required by S. 

1 1 2, the order is invalid. 2 R. 524 =85 1. C. 33. 
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39. Procedure. 

1. Accused under S. 1 10 should be allowed an opputunily for further cross-examining 
the'prosecution witnesses before he enters upon his defence. 1927 A. 660=104 I. C. 
232 = 25 A. L. J. 749=28 Ct. L. J. 792, 52 A. 448 Co«/m 8 L. 265, 1934 L. 62= 


35 Cr. L. J. 653. 

2. The provisions of S. 190 (c), Cr, P. ^ proceed- 
ings under S. UO by a Magistrate person other 

than a Police Ofiicer. 27 A. 172 ... ^-r. L, J. 1280 

CofJtra 47 1. C. 95«19 Cr. L, J. 899. - 


3. Magistrate should not bind a person under S. 107 or S. UO merelv because he agrees 
to furnish security. 1926 A. 614, 37 A, 30, 54 I. C. 411, 54 I. C- 784. 

4. Two persons were arrested and on the date fixed the Magistrate recorded the evidence 
given by the Police and without giving the accused an opportunity to obtain legal 
assistance, called upon them to conduct their case. Held, that the procedure is 
irregular. 42 A. 646, 1926 5.288=96 I. C. 391 = 27 Cr. L. J.935. 

5. The omission to comply with S. 342, Cr. P. C., is only an irregularity curable under 
S. 537, Cr, P. C- 50 C. 935, 50 C. 223 Not foil. 

6. A person cannot be bound down both under S. 109 and S. 110. 38 M. 555. 

7. Where the Magistrate refused to examine more witnesses for the defence than the 
number of prosecution witnesses, the order Is itlrgal. 49 I. C. 649. 

8. Unless accused is allowed time to bring his witnesses, order is illegal. 41 C. 806. 

9. E:tamination of some prosecution witnesses after the close of the defence is irregular. 

13 Cr. L. 3. 1. C. 404=10 A, L. ]. 383. 

10. If a charge of dacoity against some persons fails, the Magistrate can bind them under 
S, no. 32 A. 55. 

11. During the continuance of an order under S 109, an order under S. 1 10 cannot be 
passed. 8 C. W. N. 543, 15 C. W. N. cciv. But see 1929 S. 166. 

12. The mere fact that S. lOS may have been applicable does not neressarily make 
S. 110 inapplicable. 46 C. 215 (234). 

13. If the notice was issued under S. 107, final order under S. 110 is not justified. 25 C. 
798, 6 A. 132. Sec 24 Cr, U. J. 65, 27 A. 92. 

14. U the notice is under S. 110, the final order under S. 107 is not justified. 30 M. 282. 

15. If the accused was discharged from dacoity case-before trial, immediate proceedings 
under S. HO ate not unjustifiable- 1934 0.482=61 C, 588. 

16. Inquiry under S. 110 is not one into an offence and therefore S. 162, Cr. P. C.» does 
not shut out statement before the Police. 56 M. 987=1933 M. 688 (2). 

17. PToceediDgs under S. 110 may follow on the arrest of person under S. 55. 1930 P. 

103, 35 A. 407, 1926 S. 190. 

18. A Magistrate should not detain a person arrested on suspicion of a cognizable offence 
when no case is made out against him with a view to enable Police to take action 
under S. HO. 1914 A. 413, 43 A. 186, 41 A. 483, 13 Cr. L. J. 827. 

19. Court is bound to hear arguments. 1925 O. 228. 

20. Whether proceedings under S. 110 can be transferred. See /16 A. 9, 5 P. R. 

Cr., 19 A. 291, 4l C. 719, 1 P. R. J9l3, 1933 P, 116. 

21. Merely that facts of a case fall under S. 108, does not make S. 110 applicable. 46 
C. 215, 47 C. 154, 1934 S- 195. 

40 . Reference to Sessions Judge. S. 123, Cr. P. C, 

1. When a person doss furnish seenrity, it is not necessary to send the record to the 

Sessions Court. 40 A. 39. 

2. S. 435, Cr. P. C., does not enable a Sessions Judge to call for the record of 

Irigs under S. llO, Cr. P- C., taken before an inferior Court and the eggs, 
visions of this Code enable him to refer the matter to High Court. 1923 A* ^ 

73 I. C. 337, 
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3. Where the case is submitted to a Sessions Jud^e under S. 123(2), he is bound to 
come to an independent findinp. 1928 L. 189 =*103 I. C. 193 = 28 Cr. L. J. 657, 
15 r. R. 1900 Cr.. 25 A. 75. 85 I. C. 544. 

4. After a reference under S. 123, the seisen of the case is with the Sessions Judge. If 
he merely confirms the order of the Magistrate without notice to the petitioner and 
without examining the record, the order must be set aside. 1923 L. 189 = 103 I. C. 
193,35 B. 271, 1925 O. 517. 

5. The Sessions Judge cannot order rehearing of the case, though he can ask for further 
information or evidence 1925 C. 191=81 1. C. 936 = 25 Cr. L. J. 1112, 1932 

S. 88. 

6. The Sessions Judge need not write a full judgment in a case submitted to him 
under S. 123 (2). 26 Cr. L. J. 179. 

7. Sessions Judge cannot test sureties tinder S. 123 ( 2). 1930 P. 217. 

8. A Sessions Judge can make over all references under S. 123, Cr. P. C., to the addi* 
tional or Assistant Sessions Judge. 50 C. 969. 

9. If an accused is sent to jail for failure to furnish security, be must be considered as 
undergoing a sentence of imprisonment and it begins from the day he was sent to 
Jail and not when the Sessions Judge ordered it under S. 123. 134 I. C. 406~1931 

0. 387=32 Cr. L. J. 1186. 

41. Registration under Criminal Tribes Act— If Bars—. 

It is not illegal to take proceedings against person already registered under Criminal 
Tribes Act 1911. 54 C. 279=1927 C. 213, 48 I. C. 510. 

42. Release of persons by District Magistrate. Ss. 124*125, Cr. P. C, 

1. District Magistrate cannot use S. 125, as if he were sitting as a Court of appeal. If 
be thinks that the order of Trial Court is not mamtamable on evidence, be should 
refer it to High Court. 44 A. 614, 35 A. 103, 71 I.C. 668=1923 A. 484, 39 A. 466. 
41 A. 651. Sec 33 A. 624. 40 A. 140. 

2. District Magistrate 10 his executive capacity can cancel a bond, 1922 P. 420a>73 

1. C. 515, 37 M. 125, 1893 A. W. N. 183. 

3. District Magistrate is not bound to look into the events that have happened subse- 
quent to the execution of the bond. 37 M. 125, 34 C. 1, 12 P. W. R. 1908 Cr. See 
44 A. 614, 39 A. 466, 35 A. 103, 33 A. 624. 

4. If a District Magistrate is moved under S. 125 to cancel a bond, the applicant or his 
Pleader must be heard before it is rejected. 39 A. 466. 

5. An order of cancellation of bond cannot be passed before its execution. 32 C. 948 
overruled 34 C. 1 (F. B.) 

43. Revision — . 

1. High Court will not interfere on ments except in very exceptional cases. 17 Cr 
L. J. 451, 20 Cr. L. J. 689, 45 A 749, 1927 A. 394= 101 I. C. 886. 

2. Although it is very difficult m revision to interfere m a case under S. 110, still the 

High Court must be satisfied that the evidence is sufficient to support the order 
1924 A. 569, 1927 A. 473 = 102 I. C. 211, 6 A. L. J. 487, 37 A. 30. 

3. High Court will see if the case has been fairly considered from the point of view 
of the accused and secondly if the defence evidence is equally good, the order in i> 
be quashed. 45 A. 109, 1925 O. 473=89 I, C. 147 = 25 Cr. L. J. 1283. 

4. High Court will not interfere unless there is miscarriage of justice. 1923 K, 53 

I. C. 629 = 23 Cr. L. J. 741, 23 P. R. 1889 Cr, 

5. If the accused IS sufficiently informed, order under S. 1 10 cannot be Ectcti h .i i, 

ground that the provisions of Ss. 1 12 — 115 were not duly complied wit)', ' 

366 = 94 I. C. 143 = 27 Cr L. J. 575. 

6. The High Court will interfere where the order is based on no evidn,'. < , 

195 P. L. R 1912, 14 A. L. J. 215. ' 

7. High Court will interfere where the defence evidence was rcjceir,' v ^ ^ 

stantial reasons. 13 A. L. J. 1046, 13 A« I*. J. 1055, 17 Cr. U. i' ' 
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8. Wliere the ntnomil of security wns very much hcyontl the menn'? of the accuseef, 
ffigh Court wi({ ititcrfcrr. 2 C. I Ilf. 

9. In cases untler S. IIO the Sind Jurijcial Cornmisfliofiff does not sit as a Court of 
appeal. It can look into the record to Mtisfy itself alwul the correctness ol order. 
136 I. C. 753. 

10. High Court will not weigh evidence in revision. 193-f O. 49“ 147 I. C. 385, 1925 

0. 473 - 26 Cr. L. }. I2d3 Kel. on. 

44. Substantive offence commtttcd~Pro£ecclinfl 5 under 5. 110. 

1. The mere fact that accused has committed *.ome stilrttantive nnence, is no obstacle 

for the institution of procecdiog under S. 110. 1933 A. 676® 1933 Cr. C. 1188. 

1930 A. .74 = 52 A, 4KS Rcl. on. 1925 A 250-'»26 Cr. L. J. 746 N'ot foil. 

2. On allegations that neensed h.id been .stc.almg electric current he should not be ivn 
in under S. 1 10, hut for the substantive ofience of theft 1933 A. 859=147 I. 
C. 551. 

3. S. 110 does not apply for li.irl)Otifing dacotls as it is .an offence under S. 2I6*A. 

1923 A. 682. 

4. Section does not provide an indirect means for securing conviction of an offence 
which has failed in Court. D Cr. L. J. 52S, 5 Cr. L. J. 191,60 I. C. 673, 1932 

O. 26 or IS likely to bail in Court if instituted. 1928 A. 682=51 A. 459. 

45. Surety — See— 24. 

46. Suspicion. Sec— 22. 

SECURITY FOR GOOD BEHAVIOUR FROM PERSONS PROMOTING SEDI- 
TION. S. 108, Cr. P. C. 

1. Disseminates. 

1. It is not necessary that there should be number of acts performed, sbomne some- 
thing in the nature of habit. A single .act is enough, i! there is something to sho'jr 

that a repetition of the offence was probable. 13 P. T, 275. 

2. There must be evidence to show that a repetition of the offence was probable. 19^2 

P, 213, 1928 A. 344 Diss. from. 

3. The matter disseminated must be seditious. 19 Bo.n, L.. R. 211. 


2. Grounds of—. 

1. There should be evidence, that accused if not prevented would continue to act m 
the same way. 50 A, 854= 1923 A. 344 =26 .A. L.. J. 813. 

2. A publisher of a seditious matter is liable under S 103. 47 B. 438=25 Cr. — . J. 150. 

3. Preaching of Swaraj or Home rule is not sedition, 34 C. 99], 19 Bom. L. R. 21 

4. Merely because a person does not plead gudty and wants an opinion of the Court, 

• IS no ground for binding him. 54 ,C, 59= 1926 C, 1133 =® 27 Cr. L. J. 3 • 

5. Magistrate has to see whether the .accused had been ‘h^seminati^ 
and whether repetition of offence is feared. II Bom. L. R. 743 — 

6. In case of isolated speech on special occasion no proceedings under S. 
be started when there is uo mtention of doing it in future. 1934 

J, 562, 1928 A. 44 Foil. 1933 L. 236 and 1932 P. 213 Ref. 

7. Section is preventive and not punitive. 1932 L. 559. 

8. In the case of printer or keeper of Press, the knowledge of the contents 

matter must be proved. 47 B. 438. 

3. Joining Congress Procession. 

The fact that accused joined Congress procession and delivered speeches whic wer 
seditious is insufficient under S. 108. 32 Cr. L. J. 1172— 1932 L.. • 


4 . 


Procedure. 

1. The procedure applicable to proceedings under S. 108 
rant cases except that a charge need not be framed. 


is that prescribed for ^r- 

47 B. 438=1923 B. 255. 
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2. \Vh'‘rr procP'*1inc« t.iV;**n tn«1«T S. I0^ atjains! tli" accused convictf'd unflcr S. 

153- \ tf> aru J trnuM" an 1 refti^ilof Government to prosecute under S. 

153-A, the procedure is not petmi«stWe. 50 A. 854. 

3. Speeches not included m the eomptiint e.mmt he relied upon and must be exclud* 
ed from consideration. 1932 L. 559. 

4. O.Tcr ol an undtrttVm? to refrain from repetition of ofience must arise from peni* 
tence and the Mari«'>r\tc c.an reieet it. 1 1 Horn. L. U. 743= 10 Cr. L. J. 379. 

5. A person cm b** run in un fer S. 1 10 attliniisli S. lOS fs apptic.ab[“. 46 C. 215 (234), 

6. The .amount of bond should not he rtcessive an 1 shoul 1 be fis“d with due reg.ard 
to the position in life of accused. 1932 I.. 559. 

5. Promoting enmity between classes. S. 153-A, I. P. C. See Promoting enmity 

bets^ecn cla«<es, 

6. Re-arrcsl after release. 

Gorcmmenl can re^arrcsi a person .after he is rele.ased. 1932 L. 559. 

SECURITY FOR GOOD BEHAVIOUR FROM VAGRANTS. S. 109. Cr. P. C. 

1. Concealment in order to commit an offence Sec — 9. 

1. A person cannot be e.alled upon to furnish security under S. 109 for his tempomra* 
concealment in his f.aiher’s house to .avoid .arrest 39 C. 456. 

2. A person who gives false name an! delivers letters seereilv containing incitement to 

commit crimes comes nithm the provisio.ns o( S 109 (<t). 15 Cr. L. J. 255. 

3. S. 109 (it) refers to continuous ontealment .and not i.o an isolated efFerl of conceal- 
ment. 1929 C. 729=112 I. C. 295, 22C. \V. N. 163. 97 ! C. 648. 

4. One SI ho conceals his presence when he goes in dark or bv a deserted road or by 
some other secret means to commit a crime is not raid to conceal himself. 49 A 
240, 57 C. 949, 

5. Accused, who was an old olTender. svas loitering .at 3 M. on a road and attempted 
to conceal lumseU when caught by a constable. Meld, it is not concealment, 1925 
C 616=86 I.C. 6G6=4l C. L. J. 142. 

6. If a person first gives a false name to the Police and then corrects it and there is 
nothing else to show that he was taking precautions to conceal his oresence, an 
action under S. 109 is not /ustified. 1924 A. 202 = 81 I. C. 598. 

7. Giving out false name is concealment of identity but is not necessarily concealment 
of presence. 1924 A. 202. 

8. If a man is found with implements of house breaking near the house of a wealthy 
man and he admits his object, he c.an be dealt with under S 109, cl. (n) and cl (6) 
1935 P. 69=155 I. C 729. 

9. If a beggar’s son poses as Maharaja ostentatiously m order to cheat another, his 
case does not fall under S. 109 (<t). 1934 A 45 = 56 A. 314, 1929 A. 33=50 A. 909 
Not foil. 

10. Even a single attempt at concealment is enough. 1934 O. 367, 1935 P 69 1926 
P. 529 Contra 1929 C. 729 , 97 1. C. 648 

11. Concealing a man’s presence is not identical with his concealing himself, and a man 
mai conceal his presence at a place and may vet not conceal his identity. 50 A 
909 = 1929 A. 33. See 56 A. 314 

12. Where a man gives true name and address, there is no concealment. 1929 C. 729. 

13. A roan when challenged by Police admits his intention of committing burglary, 
his case does not fall under S. 109, 49 A, b44= 1927 A. 592. 

2. Essentials and Evidence. 

1. The fact that a man dees not work or was bound over under S. 110 is not sufficient 
for S. 109, unless the Magistrate is satisfied that since his release from jail, he 
has no ostensible means of livelihood. 1925 C. 616=86 I. C. 666”26Cr. L 

J. 842. 
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2. The fact that the accused had previously been connected with a criminal conspiracy 

'^*Sht^sf ill be in correspondence with criminals js not relevant under S. J09 

3. Three respectable citizens of Delhi came to Meerut by a night train and were 

, found on the road near to a place where a burglar s jammy was found, an order 

under S. 109 is illegal. 17 A, U j. 432=51 I. C. 161. 

4. Magistrate should take evidence of general character and not convict the accused on 
the report of Police. 5 W. R. 2. 

5. If accused has been convicted under S. 411, I. P. C., he cannot be proceeded against 
under S. 109 on the same facts. 1928 L. 928 = 29 Cr L. J. 1043. 

6. A person preparing to commit a burglary should not be dealt with under S. 109, 
^ when caught, and admits hts intention. 49 A. 844. 

7. When accused give correct names and addresses to the Police, the mere fact that 
they did not give satisfactory account is not sufficient under S. 109. 1929 C. 729 
= 122 I. C. 295 = 31 Cr. U J. 408.4925 C. 616. 

8. Accused was found coming out of a neighbouring sogarcane 6eld at 1 P. il, and tried 
to run away, he cannot be bound over under S. 109. 1928 A. 476=111 I. C. 448 = 
29 Cr. L. J. 864. 

9. An attempt to avoid a Police Patrol is not sufficient to take action under S. 109 
against a resident shopkeeper. 1926 L. 368=94 I. C. 14t*=27 Cr. L. J. 573, 

10. Accused who was Kaviraj by profession was lound at midnight in a lane in n town 
with two otheis who had house breaking implements with them, who on being 
discovered fled and when arrested gave false explanation of their presence. Held, 
that an order under S* 109 is not justified. 41 I. C. 649* 18 Cr. L. J. 825. 

11. Simply avoiding Police or taking unfrequented route by itself is no ground for action 
under S. 109. 1935 P. 69=155 I. C. 729. 

12. Care should be taken to see that the stringent provisions of the section are not 
abused and made an engine of oppression. 53 C. 345. 

3. Giving satisfactory account of himself — False name. 

1. Cl. (6j applies not only to vagrants or vagabonds but also covers suspected persons 
who cannot give a satisfactory account of themselves. 13 Cr. L. j. 239. 

2. “Satisfactory account" raeaus satisfactory io accordance with the known facts that 
are consistent with the surrounding circumstances, 49 A. 844. 

3. The explanation of the accused was that a month and a half ago he came to the 
city and worked as cooly and has no fixed abode. Held, it is a satisfactory account. 
1925 C. 616=86 I. C. 666. 

4. A municipal peon whose residence and occupation were well known, was found to 
prowl at night in the company of scoundrels with a lathi and he used the lathi. He 
cannot be called upon to furnish security. 8 A. L. J. 1097. 

5. A person who gives false name and address, is liable under Cl. (6), S. 109. 22 Cr. L. 

J. 749-64 I. C. 141. 

6. If a person gives a false account or cannot give a satisfactory account of his ^^socia- 
tion with persons who are dangerous political conspirators, he is liable -under Cl. (oj, 

S. m. 15 Cr. L. 239. 

7. The words “cannot give satisfactory account'’ do not mean failure to satisfy the 

Magistrate that he spends his time or his leisure hours in a satisfactory manner. 

8 A. L. J. IC97. ^ ^ ^ 

8. Accused who were residents of another District, where they had their house^ 
found with money in an open ground. They are not liable under S. 109. 55 I. C. 734. 

9. If a man is unable to explain his course of conduct, as distinct from failure to 
explain a momentary behaviour, he comes under S. 109. But a man s failure to 
explain bis presence does not come under S. IQ9. 1929 A. 33=50 A. 909. 

10, * Satisfactory accoaat of himself' does not necessarily mean that he _ should give his 
correct name or address or even the object of his being present at night but should 
explain the sosptcioos circumstances against him. 1935 P. 69= 155 1. C. 729 
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11. Mere fact that accused gave false name and tried to escape when arrested will not 
justify action under S. 109 (6). 1936 O. 383. 1929 A. 33 = 50 A. 909, 1925 C. 616= 
26 Cr. L. J. 842 and 1935 P. 69 Rcl. on. 

12. Where the explanation if true, is consistent with circumstances, it is sufficient 
39 C. 456. 

13. Where a person was found in another District in the house of political conspirators 
and gave false account, he came under S. 109. 13 Cr. L. J. 239. 

4. Jurisdiction. 

1. The fact that accused was illegally arrested outside the Magistrate’s jurisdiction wil 
not oust his jurisdiction under S. 109. 26 M. 124, 31 C 557. 

2. When a person gives satisfactory account of his presence within the limits of the 
Magistrate's jurisdiction, he cannot be called npon to account for his presence m 
another jurisdiction. 39 C. 456. 

3. It is not necessary that the accused person should have a residence within the 
Magistrate’s jurisdiction. (1900) 2 Weir 53. 

4. The Magistrate in whose jurisdiction concealment is to be effected has jurisdiction 
under S 109 and not one in whose jurisdiction precautions are taken. 50 A. 909. 

5. If a person is concealing his presence in a Magistrate’s jurisdiction and his residence 
is well known, >et ha can call upon him to furnish security. 50 A. 909. 

6. The words '‘within the local limits of such Magistrate’s jurisdiction” are part of the 
predicate ‘‘to conceal his presence” and do not define the tribunal which has juris- 
diction 49 A. 844, 1927 A. 50=49 A. 240. 

5. No ostensible means of subsistence. 

1. A person dependent upon his father, who earns an honest living is not a person who 
has no ostensible means of living. 64 I. C. 141 = 22 Cr. L. J. 749, 39 C. 456. 

2. The fact that the accused is not engaged in work at the time of arrest or is penniless 
does not necessarily mean that he had no ostensible means of subsistence. 1925 C 
616=86 I. C. 666=26 Cr. L. J. 842, 53 C. 345. 

3. The fact that a man is doing no work at present and was previously convicted of bad 
livelihood IS not sufficient, 5 C. W. N. 28, 9 Cr. L. J. 527. 

4. The fact that accused belongs to a wandering tribe or to a gang carrying on illegal 
games is not sufficient. (1883) 2 Weir 53, 6 A. L J. 253. 

5. The fact that the accused is a gambler or opium smoker is not sufficient under S. 109 
1 Bur. S. R. 246. 

6. If accused has no other means of subsistence except ring game which is a game 
of skill, he cannot be ordered to furnish security under S. 109. 40 C. 702. 

7. Section applies to a person sustaining himself by dishonest means. 53 C. 345. 

6. Procedure. 

1. Two persons unless they are proved to have acted in concert should not be tried 
jointly under Ss. 109-110. 11 Cr. L. J. 50 = 5 I. C. 156. 

2. Bond under both the sections, vtz^ 109 and 110 cannot be taken. 38 M. 556. 

3. Imprisonment m default should be simple. 1936 N, 265. 

7. Revision. 

1. Question whether circumstances are suspicious is mainly one of fact. If a 
Magistrate is satisfied that there are no grounds of suspicion and refuses to demand 
security from an accused, High Court will not interfere with the order. 1934 A 
24=147 I. C. 433. 

2. If a Magistrate demands secunty, when he is not entitled in law to demand it,* the 
High Court ^Mll interfere. 1934 A. 24. 

8. Security bond — forfeiture of — . 

A security bond is forfeited when accused commits or attempts to commit an offence 
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puni-.linWp uilli imprUnnmrnt and not tvlinn lie is acain (mind under cirriimitanees 
that brinff liim under S, 103, Cr. J’, C. )‘}}2 A. 5S (l)=136 I C 373 
9. With a view to commit an offence. Scc^l. 


1 . 


Concealment must be with a view to commit an offence. Concealment with a view 
to avoid arrest is no o/Tence. 13 Cr. L. ). 161, 1925 C. 616 50 A 909 
1926 L. 368. ’ ’ 


2. Mere goinc: about under an ti/ms alleging falsely that he was going in for B. A., 
Examination is not enough. 1932 M. W, N. 13+7. 

3. Accused taking prccaiitlonq to conceal his presence and running away at tlie approach 
of Police, comes under S. 109. 1930 P. +97. 

4. Section appl es to a person giving false name and delivering letters secretly contain- 
ing incitement to commit crime. 1914 C. 585. 

5. S. 109 sliould be used with proper discration. It does not apply to persons talking to 
bad characters at night. 1926 P. 569. 

6. If a person falsely person.aies another with a view to commit an offence by such 
personation, he does not come under S. 109. 56 A. 314= 193+ A. +5. 

SECURITY FOR KEEPING PEACE. S. 107, Cr. P. C. See Breach of Peace. 
SECURITY FOR KEEPING PEACE ON CONVICTION. S. 106, Cr, p. c. 

1. Appellate Court~-Powers of — 

1. The Appellate Court can act in appeal from cases even when the low’er Court had no 
power Ibsing 2nd or 3rd class Magistrate) to take security. 1927 P. 37=97 I. C. 
+2+«27 Cr. L. J. 1112, 1924 N. 49=81 I. C. 145, 43 A. 372, 60 I. C. 676«22 Cr. 
L. I. 276, 37 M. 153 (overruling 29 M. 190 and 30 M. 4S), 30 M. 182, 33 A. 3?, 33 

B. 33, 23 O. C. 380, 60 1. C. 676^^22 Cr. L.'J. 276. 

2. In new of the amendment of 1923, the decisions that Appellate Court had no power 
to act under S 106, where the original Court could not exercise such powers, are, 
rendered obsolete. 35 C. 434. 7 P. R. 1909 Cr., 1924 C. 540=2+ Cr. L. }. 30S. 21 
P. R. 190S 6 P, R. 1907, 5 P. R. 1918. 23 Cr. L. J. 457« 1923 L. 91. 

3. The Appellate Court is wrong in acting under S. 106, where there is no finding that 
any breach of the peace occurred. 1923 M. 133, 29 M. 190, 37 M. 153, 

•4. An Appellate Court can require the accused to furnish security, even after the 
working out of the substantiv'e punishment p-assed by the original Court and sujh an 
order would not amount to enhancement of punishment under S. •>•23 (1) (6). 21 
P. R. 1905, 20 Cr. L. J. 760. 

5. An Appellate Court can cancel the order of security passed by the original Court, 
while upholding the sentence. 30 C. lOl. 

6. If the conviction and sentence are cancelled by the Appellate Court, the order of 
security is ipso facto also cancelled. 30 C. lOl, 22 P. R. 1901, 1895 A. W. N. 141. 

7. The Appellate Court can order security under S. 106, Cr. P. C., even if the order is 
not made by the trial Court. 1928 B. 134=109 I. C. 230, 33 B. 33, 

2. Essentials for — , 

1. Unless the offence IS one which necessarily involves a breach of the peace, there 

must be an express finding by the Court that the offence committed did in ^ac 
involve a breach of the peace for proceeding under S. 106. 1930 C. d46 — 

C. W. N. 988. 

2. The fact that accused have been convicted of an offence involving a breach of the 
peace IS not alone sufficient to pass an order under S. 106. There should be some 
grounds for requiring security. 1927 P. 37=97 I. C. 424 = 27 Cr. L. J* IU2- 

3. Apart from the offence, there need not ensue breach of the peace, when it is an 
ingredient of the offence. 47 M. 846. 

4. In the absence of finding that there is likelihood of the breach of peace, 

under S. 105 cannot be passed. 1925 N. 36=S1 I. C. 888 = 25 Cr. L,. J* 19 , 
1924 N, 118 = 75 I. C. 983, 26 C. 576, 33 A, 771. 
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5. “The ofTeace involving a breach of the peace” means an offence in which breach 
of the peace is an ingredient and not merely an offence provoking or likely to lead 
to breach of the peace. 2 L. 279=1921 L 96=63 I. C. 869, 30 C. 366, 29 M. 190, 
26 M. 469, 35 C. 315. 1930 C. 802=3+ C. W. N. 651. See 43 B. 554, Contra and 
33 A. 771. 

6. Upon a conviction of criminal trespass where the intention is to commit a breach of 
the peace, an order under S. 106 may lawfully be passed. 42 A. 345. 

7. The conviction must be for an offence specified in S. 106. Where the accused was 
charged for criminal intimidation but was convicted of theft or unlawful assembly, 
an order under S. 106 is illegal. 35 C. 315, 2 L. 279. 8 C. W. N. 517. 

8. In all ordinaryk:ases of conviction under S. 323, Penal Code, there is a conviction for 
an offence involving a breach of peace and the order under S. 106 will be made only 
when there are circumstances which indicate that breach of peace is likely to 
recur. 51 A. 540, 1926 A. 144=89 I. C 1025 = 26 Cr. L. J. 1457. 

9. Where there was no finding that there was an apprehension of the breach of the 
peace but the Magistrate convicting the accused for assault, expressed an opinion 
that accused appear to be very troublesome. Held, that an order under S. 106 was 
justified. 46 A. 105, 1923 M. 618=72 1. C. 615. 

10. “Other offences” m S. 106 are those ejusdem generis with the offences against public 
tranquillity and of assault which are mentioned m the section. 47 M. 846. 

11. The expression “breach of the peace” implies some offence against the public. 1921 

0. 140 = 71 I, C. 691, 72 I. C. 955=1923 O. 37. 

12. An order under S. 106 cannot be made when accused is convicted of any offence read 
with S. 149. I. P. C. 3 P. 870=1925 P. 117 = 85 I. C. 42. 

13. Where a person is convicted of an offence not involving breach of peace, the Magis* 
trate must give clear finding as to fiacts which make the section applicable. 1932 
S. 87=33 Cr L. J 713, 30 C. 93 and 26 C. 57o Poll. 192+ N. 1 IS Ref. 

14. .Accused was found guilty of noting and also under Ss. 326—149 but was convicted 
only under the latter offence Held, that order under S. 106 was illegal 
1932 L. 489. 

15. Persons convicted of substantive offence read tilth S 149, I. P. C , cannot be pro- 
ceeded against under S 106 193+ O. 279=35 Cr. L. J, 1159, 1925 P. 117 Rel. on 
1927 O. »0l Dist. 

16. Breach of peace does not necessarily mean breach of public peace. 1933 A. 609. 

17. Accused was convicted under S. 1+7 and ttiere were numerous injuries to the person 
\)y lathi. Order under S. 106 is proper 1936 P. 36= 37 Cr. L. J. 63. 1927 P 
37=27 Cr L. J. 1112 Diss. 

J. Object of — . 

1. The object is the prevention and not the punishment of offences and S. 106 is aimed 
at persons who ate a danger to the public. 43 P. K. 1885, 11 Bom. L R. 743, 

2. The Magistrate must exercise this provision with caution and watchful care. 6 Bom 

L. R. 34, 1 C. L. R. 268. 

3. The object being not penal, the secuntv should not be excessue. 192+ S l'’0 = 83 

1. C. 88'= 26 Cr L. J 179. 

1. Offences involving breach of peace. 

1. Offences under S. 323. 51 A. 5+0, 49 A. 131, 1921 \. 35 = 63 I. C 460 19'’4 O 
233 = 72 I. C 79. 

5. Rioting. 1929 M. W. N. 583. 

3. Trespassing m a man’s house for causing him injury. S 452, I. P. C. 1925 L 621 

= 89 I.C. 1030, 42 A. 345. 

4. Wrongful confinement committed with violence and tying the hands. 47 M. 8+6. 

5. .Assaulting a prosecution witness m a public place. 44 M. L. J. 4S5. 

6. Other offences involving a breach of the peace about which a finding is arrived at by 
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the Magistrate. 30 C. 93. 29 C. 393, 3932 S. S6, 26 C. 56, 27 C. 983. 

7. Assault or hurt in which breach of peace is involved. 1926 A. 144=89 I C 1025 
= 26 Cr. L. J. 1457. 1923 M. 618 Dist., 1933 A. 609. 

8. Forming an unlawful assembly to overawe and intimidate other persons. 131 1. C. 
539, 1936 P. 36 = 37 Cr. L. J. 63. 

9. Offence under S. 324, L P. C. 3932 L. 435=13 L. 336, 2L. 279 = 1921 L. 96, 1926 
A. 144 = 26 Cr. L. J. 1457, 1927 A. 157. 

10. Offences of assault or causing hurt involving breach of peace and order under S. 106 
can be passed without separate finding as to breach of peace. 1933 A. 609«34 
Cr. L. J. 859. 1927 O, lOI Foil. 1926 A. 144, 1927 A. 157=49 A. 131, 43 C. 
671 Diss. from. 

5. Offences not involving breach of peace. 

1. Wrongful confinement. 24 Cr. L. J. 271. 2. Criminal tresspass 26 C. 5/6. 

3 Causing disturbance to religious worship. 2 Weir 47, 

4. Criminal trespass with intent to have illicit intercourse with the complainant’s 
wife. 25 C. 628. 

5. House trespass with intent to commit theft. 4 L. B. R. 277. 

6. Grievous hurt. 4 N. W. P. H. C. R. 154, 24 Cr. L. J. 227. 

7. Defamation. 43 B. 554. 

8. Breaking open locked shop and criminal trespass. 1885 A. W. N. 303. 

9. Robbery. 16 Cr. L J. 61 1. 10 Offence under S. 297, I. P. C. 2 L. 279. 

11. Attempt to seduce married woman and behaving indecently and immodestly towards 

her. 30 C. 366. 

12. Merely being a member of anunlawful assembly, (S, 14.^, I. P. C.). 2 L. 279, 26 
C. 576, 43 C. 671. 35 C. 315, 26 M. 469. 

13. Offence under S. 143 or S. 427, I. P. C. 1927 A. 136=99 I. C. 348. 

14. Offence under S. 452, r. P. C. 1926 L. 675=94 I. C. 139=27 Cr. L. J. 571. 

15. Offence under S. 325 read with S. 149. 3 P. 870= 1925 P. 117, 1932 L. 489. 

16. Offence under S. 427, I. P. C. 1927 A, 136=99 I. C. 348=28 Cr. L. J. 140. 

17. Offence under S. 504. I. P. C. SO. W. N. 1286. 

18. Offences under Ss. 143— '297, I. P. C. 2 L. 279. 

6. Powers of Magistrates. 

1. A Presidency Magistrate can pass an order under S. 106. 7 Bom. L. I?. 833. 

2. If a Bench of Magistrates has first class powers, the Bench is competent to pass an 

order under S. 106, Cr. P. C. 21 W. R. 12. 

3. A Sub-Divisional Magistrate, even though he is a Magistrate of the second class, 
can pass an order under S. 106. 37 A. 230. 

4. If a second or third class Magistrate is of opinion that the accused should be bound 
down under S. 106, he should refer the whole case to a superior Magistrate under 

S. 349, Cr. P. C., without passing any sentence himself. 35 C. 1093, 21 C. 622. 

5. All first class Magistrates can act under S. 106. 1932 M.W. N. 151. 

7. Procedure. 

1. An order under S. 106 must be made at the time of conviction and sentence and not 

subsequently. 1924 A. 230=81 I. C. 613=25 Cr. L. J. 965. 

2. Order under S. 106 can be made by the same Magistrate who tried the accused for 

the principal o-ffence and not by another Magistrate. 1924 A. 141 = 74 1. C. 443. 

3. A Magistrate cannot order security In lieu of other punishment. 52 P. R- 1901. 

4 . .\n order made at the instance of prosecutor, behind the back of the accused »* bad 

iaiaw. 3B. H. C. R. 1. 
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5. To adopt proceedings under S. 106 withoat notice to parties ts an incorrect pro- 
cedure. 1927 P. 37=97 I. C. 424=27 Cr. L.J. 1112. 

6. Inquiries under Chapter VIII are gorerned by the ordinary rules of evidence about 
admissibility. 1927 A. 394 = 101 I. C. 886= 28Cr. L. J.502. 

I. Revision. 

1. When the Magistrate has exercised his discretion in the matter and passed an order 
under S. 106, High Court uill not interfere in revision. 1921 P. 472. 

2. High Court is reluctant to interfere upon a mere question of discretion unless the 
order is on the face of it improper. 42 A. 345. 

3. Where it v-as not clear that the acts for which accused was convicted necessarily 
involved a breach of the peace. High Court set aside the order. 43 C. 671. 

1. When order should not be made. 

1. An order under S. 106 should not be made when a sentence of transportation or 
imprisonment for a long time is passed. 5 L. B. R. 34. 

2. An order should not be made when it would prevent the party bound down from 
exercising his lawful rights. 11 C. W. N. 1128, 11 C. W. N. 840. 

3. An order under S. 106 should not be made when there are bona fide disputes about 
land or water. 3 C. W. N. 297, 3 C. W. N. 463. 

4. An order under S. 106 should not be made an instrument of punishment by demand* 
ing execessive security disproportionate to the means of the person and thus making 
him undergo further imprisonment. 16 B. 372, 2 C. 384, 2 C. 110, 6 C. 14, 28 P. 
R. 1901, 17 P. R. 1900. 

5. Order under S. 106 should not be passed with non-appealabls sentence. 1935 
R, 363. 

[0. Who can be bound down. 

1. A witness for defence cannot be bound down on the ground that bis evidence in the 
trial proved that be was one of the rioters. 5 M. 380. 

2. A Magistrate is not authorized to demand security from the complainant in a case 
under S. 323, I. P. C. 3 P. R. 1902. 

iEDITION. S. 124-A., I. P. C. 

[. Attempt. 

1. An attempt to publish a seditious article is complete when copies of Magazines con- 
taining the articles are sold, although it is not perused by buyers 34 B. 378. 

2. Attempt is merely trying. If its failure is attributed to something which accused 
cannot control, its failure is no excuse. 2 Bom. L R. 286, 8 Bom. L. R 421, 
22 Bom. 112. 

Boycott of English goods 

1. Advocacy to boycott the foreign goods not as a means of helping industry but to get 
rid of English from India saying that the presence of English is a curse to India 
amounts to sedition. 19 M. L. J. 81=9 Cr. L. J. 140, 1 I. C. 42, 38 C. 253. 

2. Language advising strike or boycott of foreign goods is not sedition. 32 M. 3. 

3. Accused urged the boycott of British goods and asked people to make sacrifice for it. 
Held, that it was not sedition. 32 Cr. L. J. 1172=1932 L. 7. 

3. Charge. 

1. Accused may be tried and convicted in one trial under Ss. 124-A. and 153-A. on 
charges framed on the disconnected articles. 33 B. 221. 

2. There is no misjoinder of charge of offences under Ss. 124-A. and 153vA. as they are 

substantially of the same kind 33 B. 77. 

3. Omission to state the substance of speeches in the charge amounts to only irregu- 
larity. 1931 L 186=32 Cr. L. J. 1202, 33 B 77, 32 M. 3—384. 

1. Comments and criticism. 

1. Mere criticism is not sedition. 27 P. R. 1914 Cr., 54 I. C. 578, 
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2. n of S. 124- tbes not apply when there are charges, attacks and mallc/ous 
motives ag'ainst the Government. H P. P. 1913 Cr., 39 M. 385. 

3. Comments must not excite hatred. 1925 P. 99, 15 I*. li. 1915 Cr., 19 P. R. 1915 
Cr, 54 I C. 578, 27 P. R. 1914 Cr. 

5. Complaint. 

1. The sanction or complaint is only re<niired to prevent vexatious prosecution. The 
complaint must conform to its legal requirements. '35 C. Ml (150). 

2. If a complaint for sedition docs not set out the dates o( speeches or the alleged sedi- 
tious words, the defect is at the most an irregularity within S, 537 (a), Cr. P. C., 
and conviction cannot be set .aside unless It has occasioned failure of justice. 32 M.3. 

3. The commitment of the accused upon evidence recorded before the sanction of the 
Government is illegal. 28 P. R. 1882 Cr, 

4. The order or sanction required m.ay not necessarily specify the seditious roattw >ri 
respect of wh\ch prosecution has been ordered. 22 B. U2. 

6. Disaffection, 

1 . To advocate explusian of Englishmen from Indi.a is tantamount to asking for the sub- 
version of Government. 1930 L. 309** 121 I. C, 425®®3I Cr. f,. J. 266. 

2. The words ‘‘joiig” or war against the Government is often used metaphorically a”'* 

does not excite disafTectlon. 1930 L. 309*121 I. C. 425. « 

3. Articles attributing to Government deliberate policy of fomenting communal trouble 
IS within the purview of S, 124.A. 1929 P. 10*113 I, C. 696*30 Cr. L. J. 213. 

4. Speeches imputing communal motives to the Government such as desire of addicting 
the people to evil habit and ruining them coupled with wholesale denunciation of Go- 
vernment is seditious. 1929 L. 817. 

5. Speech in which the speaker approves of violence as a means of achieving seif' 
Government amounts to offence under S. 124 A. 1930 L. 306*31 Cr L. J* 201* 

6 To ascribe to Government the intention of dividing and ruling so as to destroy indi- 
genous culture and to state that Government was ruling by brute force are seditions. 
1925 P. 99*83 I. C. 638. 

7. Disaffection includes disloyalty and ill-feeling of political enmity. 19 C. 44, <0 A. 55* 

7. Essentials and Evidences. 

1. Evidence of every speech is not admissible not even for the purpose of determining 
the sentence. 1930 t,. 870=31 P. L. R. 625. 


3 . 

4. 

5. 

6 . 

7. 

8 . 
9. 


If certain speeches form part of senes of lecture on one topic 

months, any of such speeches ot lectures are admissible under S. 14 of Evidence 

as evidence of the intention of speaker. 1930 E. 867. 

tuemoty of witnessed as V> aetaaf words used \s wot to be relied upon after a con 
Siderable time. 1930 L. 373= 120 I. C.'793. 

The mere fact that the title page of the pamphlet bears accused s 
justify the conclusion that he »s the author. 1925 E. 569 = 88 1. C. 356. 

Stock witnesses hke Xaildats, LamlKttdars aud Police w-itnesses 
versions should not he believed in political and semi-politic.a! cases. 1923 
76 I. C 871 = 25 Cr. L. J. 279. 

A speech is not exempted bMSiuse b> this hatred and contempt should 
ed from the standard that already exists in the minds of the people. 193 ^ 

122 1 C 596*3 Cr. L. J. 429. 

Historical articles suppressing and avoiding truih or anytning that is in favou 
Government amounts to sedition. 34 C. W. N. 1095. 


Vilification of Government bj- contrast is sedition. 1930 C. 363. 

Accused in a speech said that war of independence of 1857 ® advo- 

vised his hearers to obtain the same objects by different *1^ 

cateA violence. Held, that he is not guilty. 1930 E. 89-— 129 1. 1 ,. 
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10. A speech that the Penal Code enforced by the Government attacks our religion comes 
underS 124-A. 1930 L. 885=32 Cr. L. J. 199= 129 I. C. 20. 

11. Editor is responsible for a seditious article in a newspaper although it was not writ- 
ten by him. 1930 L. 875 = 31 Cr. L J. 1170 = 127 I. C. 148. 

12. If certain alleged facts are used as a peg on which to hang seditious comments, the 
truth of the facts is no excuse. 1930 L. 371 = 120 I. C 798 = 31 Cr. L. J 168. 

13. Allegations against His Majesty’s Government amount to an ofTence under S. 124-A 

1930 L. 156=124 I. C, 681=31 Cr. L. J. 734. 

14. Article attacking the Police comes within S. 124'A Police is one of tlie human 
agency through which Government acts 1929 C. 277 = 117 I. C. 834 = 30 Cr. L J 
850, 19 Bom. L. H. 211. 

15. Although the report of the speech is not verbatim and the excerpts is for representa 
tion of general drift, conviction is justihed. 1930 L 86=31 Cr. L. J. 562. 

16. Accused caused a leaflet to be printed, he is liable whether he is responsible for its 
publication or not. 1928 R. 226= 117 I. C 49. 

17. The speech should he read as .a whole. 39 I. C. 807. 

18. The statement that Bengalies .are trodden under foot is not seditious, 38 C. 214. 

19. Whether words are seditious or not should be determined by the Judge and not to be 
left to the judgment of w itnesse«. The actual words of the accused should be proved 
32 M. 384. 

20. Where the words written on the occasion of the execution of a Bengali Revolution- 
ary, expressed the view that Jaw had been employed ns a weapon of tjmnny and 
those responsible for execution were pleased, it amounted to sedition. 30 C. W. N. 510. 

21. Accused while congratulating a political ©Tender recited a poem containing the words 

*a stream of blood will flow.’ He was guilty under S. 124-A. 1931 L. 52. 

22. A speech which declares that Government showered bullets on the Sis Ganj Gur- 
dwara m the name of law and order from the Kotwah, is seditious. 1931 l_ $1 (2) 
*130 1. C.431=32 Cr. L. J. 538. 

8. Forfeiture of seditious matter. S 99 A, Cr. P. C to 99 Cr. See Forfeiture of News- 

paper, etc. 

1. Advertisments of forthcoming books unless seditious hv itself cannot be forfeited 

1930 A. 401 = 125 I. C 470. 

2. To justify forfeiture under S. 99- \. Court shiulj bs satisfied bv (iovernment that 

the evidence con sustain .a conviction under S 153- 9 L. 653 

3. High Court is to consider only the question if the documentary matter is seditious 
or not. 47 A. 298. 

4. Where a senes of books are aJfeged to be published the ivhale ser-es must be looked 
into to determine whether the passages arc seditious. 47 A 258. 

5. If the documents admit of tw.o reasanablj possible views, the applicant muse have 
the benefit of the doubt 1930 A. 401 = 125 I. C 47U. 

6. The applicant must convince the Court that the order is wrong. 49 A. 856. 

7. Government Advocate can state the case m support of Local Government lotn 

A.401 = 125 I. C. •»70, 

9. Government established by law See Government. 

1. ‘Go\erninent’ includes the local as well as Central Government. 36 C W \ sin 

= 1932 C. 547 ■ • * • 

2. The Government established by law includes the executive power in action a.nd does 
not merely me.an the constitutional frame work. 1932 C. 547 = 59 C, 1197. 

3. What is Government established bv law. See !4 P. R. 1913 Cr., 41 C 466 oj 
P, R. 1914 Cr.. 19 P. R. 1915 Cr. 39 M. 10S5.42 A. 233, 59 C. U97. 

- 4. Article referring to Indian Govemmeot is within the mischief of S. 124-A lott 





2. Espl. tl of S. 124 does not apply when tberc are charges, attacks and malicious 
motives against the Govcr.imenU H P. P. 1913 Cr., 39 ^1. 385. 

3. Comments must not cxcUe hatred. 1925 F. 99, 15 F. H, 1915 Cr., 19 F. R. 1915 
Cr, 54 I C.578, 27 P. R. 1914 Cr. 

5. Complaint. 

1. The sanction or complaint is only required to prevent vexatious prosecution. The 
complaint must conform to its Icg.al requirements. '35 C. HI (150). 

2. If .a complaint for sedtlioti docs not set out the dates of speeches or the alleged sedi- 
tious Words, the defect is at the most an irregularity within S. 537 (a), Cr. P. C., 
and conviction cannot he set aside unless it has occasioned failure of justice. 32 M.3. 

3. The commttmetit of the accused upon evidence recorded before the sanction of fb* 
Government is illegal. 28 P. K. 1882 Cr. 

4. The order or sanction required may not necessarily specify the seditious matter in 
respect of which prosecution has been ordered. 22 B. 112, 

6. Disaffection. 

1. To advocate explusnn of Unghshmen from India is tantamount to asking for the sub- 
version of Government. 1930 L. 309*5121 I. C. 425=31 Cr. C. J. 266. 

2. The words "Jans" or vrar against the Government is often vised metaphorically and 
does not; excite dtsaffecCfon. 2930 L. 309*221 2. C. 425. 

3. Articles attributing to Government deliberate policy of fomenting communal trouble 
is within the purview of S. 124- A. 1929 P. 10*113 I. C. 696*30 Cr. L. J. 213. 

4. Speeches imputing communal motives to the Government such as desire of addictiug 
the people to eril h.ah?t and rummg them covpled « ith n hole.^.iJe denunciation of Go- 
vernment is seditious. 1929 L. 817. 

Si Speech m which the speaker approves of violence as a means of aebievi^ self* 
Government amounts to ofTence under S. 124 A. 1930 L. 306*31 Cr L. J. *01. 

6. To ascribe to Government the intention of dividing and ruling so as to destroy indi- 
genous culture and to state that Government was ruling by brute force are seditious* 
1925 P. 99*83 I.C. 638. 

7. Disaffection includes di^'Ioyalty and ill-feeling cf political enmity. 19 C. 44, 20 A. 55. 

7. Essentials and Evidences. 

1. Evidence of every speech IS not admissible not even for the purpose of determining 

the sentence. 1930 I.. 870=31 P. L. R. 625. 

2. If certain speeches form part of series of lecture on one topic delivered within sw 
months, any of such speeches or lectures are admissible under S. 14 of Evidence 

as evidence of the intention of speaker. 1930 L 867. 

3. The memory of witnesses as to actual words used is not to be relied upon after a con 

siderable time, 1930 L. 373= X20 I. €.'798. 

4. The mere fact that the title page of the pamphlet bears accused s 

justify the conclusion that he is the author. 1925 L. 569—88 I, C. 356, 

5. Stock witnesses like Zaddars, Lambardars and Police witnesses 

versions should not be believed m pohticul and semi-political cases. 1923 * 

76 I. C. 871»25 Cr. L. J. 279. 

6 . A speech is not exempted because by this hatred and contempt should 

ed from the standard that alreadv exists in the minds of the people. 1930 ^ • 

122 I. C 596=3 Cr. L. J.429. 

7. Historical articles suppressing and avoiding truth or anytning that is in favour 
Government amounts to sedit»<M». 34 C- W. N. 1095. 


8 . 

9. 


Vilification of Government by contrast js sedition. 1930 C. 363. 

Accused m a speech said that nar of independence of 1857 ® advo- 

vised hjs hearers to obtain the same objects by different means and n 
cated violence. Held, that he is not guilty-. 1930 L. 892 — 129 I. C. 
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10. A speech thit the Pennl Code enforced by the Government attacks our reli"ion comes 
under S. 124.A. 1930 L. SS5=32Cr. L. J. 199=129 I. C. 20. 

11. Hditor is responsible for a seditious article in a newspaper although it was not writ- 
ten by him. 1930 L. i;75 = 31 Cr. L. J. 1170s=127 I. C. 148. 

12. If certain .alleged facts are used as a peg on which to hang seditious comments, the 
truth of the facts IS no excuse. 1930 L. 371 = 120 I. C 798 = 31 Cr. L. J 168.' 

13. Allegations against His Majesty’s Government amount to an offence under S. 124-A 
1930 L. 156=124 !. C. 681=31 Cr. L. J. 734. 

14. Article attacking the Police comes within S. 124-A. Police is one of the human 
agencv through which Government acts. 1929 C. 277 = 117 I, C. 834 = 30 Cr L T 
850, 19 Bom. L \i. 211. 

15. Although the report of the speech is not verbatim and the excerpts is for representa 
tion of general drift, conviction is jostified. 1930 L 86=31 Cr. L. J. 562. 

16. Accused caused a leaflet to be printed, he is liable whether he is responsible for its 
publication or not. 1923 R 226=117 1. C 49 

17. The speech should l>e read as a nhole 39 I. C. 807. 

18. The statement that Bengalies are trodden under foot is not seditious. 38 C. 214. 

19. Whether words are seditious or not should he determined by the Judge and not to be 
left to the judgment of witnesses. The actual words of the accused should be proved 
32 M. 384. 

20 . Where the words written on the occasion of the execution of a Bengali Revolution. 

ary, expressed the view that law had been employed as a weapon of tyranny and 
those responsible for execution were pleased, it amounted to sedition, 36 C. \V. M, 5fo 

21. Accused while concratulating a political offender recited a poem containing the x\ords 
'a stream of blood will flow. He was giiilix under S. 124.A. 1931 L 52. 

22. A speech which declares that Government showered bullets on the Sis Ganj Gur- 
dwara in the name of law and order from the Kotwah, is seditious. 1931 L 3l f2l 
=130 I. C. 431 =32 Cr. L J. 538. 

. Forfeiture of seditious matter. S. 99-A, Cr. P. C to 99 Cr. See Forfeiture of News* 
paper, etc. . 

1. Advertisments of forthcomin I books unless seditious by itself cannot be forfeited 
1930 A. 401 = 125 I. C. 470. 

2. To justify forfeiture under S. 99..A, Court should bj satisfied by Government that 
the evidence can sustain a conviction under S 153-A. 9 L 653. 

3. High Court is to consider ontv the question if tbe documentary matter is seditious 
or not. 47 A. 298. 

4. Where a series of books are alleged to be published the whole ser-es must be looked 
into to determine whether the passages are seditious. 47 A. 298. 

5. If the documents admit of two reasonably possible views, the applicant must have 
the benefit of the doubt 1930 A. 401= 125 I. C. 470. 

6. The applicant must convince the Court that the order is wrong. 49 A. 856, 

7. Government Advocate can state the case in support of Local Government lotn 

A. 401 = 125 I. C. .*70. ■ ^ 

Government established by law. See Government. 

1. ‘Government’ includes the local as well as Central Government. 36 C \V V sin 

= 1932 C. 547. ■ • 

2. The Goveroment established by law includes the executive power in action and does 
not merely mean the constitutional frame work. 1932 C. 547 = 59 C. 1 197. 

3. What IS Government established by law. See 14 P. R. 1913 Cr., 41 C 46fi 97 
P. R. 1914 Cr.. 19 P. R. 1915 Cr., 39 M. 1035, 42 A. 233, 59 C. 1197. 

. 4. Article referring to Indian Government is within the mischief of S. 124-A. I933 


— {could.) 

5. Inclictment npAlfKl Imp^riathm iwtl in nn intirrlnneMhle ipfj'ifi with OoTfrnment 
falls under S. I24.A. 1933 C. HO«34 Cr. L. J. 309. 

10. Hatred nnd contempt. 

1. Any ndrocacy repardinp the ebanire in the form of GoTcrnment n« hrmpinp into 
hatred or contempt the present GoTcrnment comes within the meaninr of S. I24'A. 
1930 C. 244«34 C. W. N. 277. 

2. Government may be broupht into hatred and contempt by abu«c of officials, 56 C. 
1035 = 1930 C. ':20“3I Cr. L. j. 3I3«I2I I. C. 749, 1929 C. 309, 22 Bom. 112. 

3. Writer can discuss policy of Government. Attributing Kise motives to Gorernmeot 
mnounls to offence. 1930 L. 186=124 I. C. 343 = 31 Cr. L. J. 694. 

4. To attribute nets of oppression, high-handedness, tyranny and dishonesty to Govern- 
ment and attributing massacre of J.alhanwala Bag, Guruka Bag, etc., bring the 
Government into hatred or contempt. 1930 L. 155= 124 I. C. 631 = 31 Cr.UJ. 734. 

5. Publication of a life sketch of a person who w.as .a tnember of a society to over- 
throw the Government falls under S. 124-A. 1930 L. 153 = 31 Cr. L. J. 720. 

6. Article can be both seditions and pro\*ocat>ve of class enmity. 1925 S. 59. 

7. So long ns a man only tries to inflame feelings he is not guilty hut if he incites the 
people to action he is guilty. 1922 B. 2S4=>75 I. C. 299, 35 B. 394 (403). 

8. An attack on a school of opinion does not necessarily involve excitement to hatred 
or contempt. 43 M. 144. 

9. Speech ns a whole not calculated to bring Government into hatred or contempt docs 
not fall under S. 124. A. 1932 U 559. 

10. If Government, Talukdar or Zimindars are accused of hostility nnd indilTereoce to 
the welfare of the people and c.a!amity nnd misfoiune were attributed to them and the 
people were asked to follow the example of Ireland nnd Russia. Held, the accused 
was guilty under Ss. 124-A and 153-A. 1935 O. 347=36 Cr. L. J. 541«154 

I. C. 671. 

11. To suggest some other form of Government IS not necessarily to bring the present 
Government into hatred nnd contempt. 1935 C. 636=158 I. C. 204. 

1 1. Intention or Motive of Writer, 

1. An article should be read in a fair, free and liberal spirit and if any doubt should 
arise with regard to intention the benefit of that doubt should be given to accused. 
34 C. W. N. 1095, 22 B, 122, I P, R. 1905. 

2. Intention necessary under S. 124-A, should be gathered from expressions used by the 
accused. 1930 L. 870=31 Cr. L. J. 1187 = 127 I. C. 218. 

3. Book or report like Ramsay M.acdonald’s “ Awakening of India” or a despatch of 
Secretary of State is intended to educate public opinion. 1925 f*. 99. 

4. Articles published in the same issue of papers can be used to prove intention. 34 
C. W. N. 1095. 

5. Intention will be presumed from language and conduct of the accused who must 
rebut presumption. 1925 L.. 16=82 I. C, 574=6 L. L. J. 379. 

6. Intentional attempt to rouse feelings of disaffection must exist. 1927 C. 695. 

7. Intention is the gist of the offence and in gathering intention allowance must be 
made for a certain amount of latitude for writers in the public press. 29 Cr. 

L. J. 381. 

8. Publisher of articles must be deemed to intend the natural result of his'words. 

1925 C. 277 = 30 Cr. L. J 850. 

9. If a pamphlet containing seditious matter is published in a Press in the absence ol 
proprietor and keeper of Press and there is no evidence to show that proprietor had 
any knowledge, he is not guilty. 12 L. 483, 35 C. 945. 

10. Speeches professing non-violence but indirectly pressing violence amount to sedition. 
1930 A. 324=122 I. C. 596=31 Cr. L. J, 429, 
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11. It ic the duty of an historian to nnhe an endcaa-owr to b« impartial and not to iv\int 
eril deeds only, 1930 A. -101 = 125 l.C, 450*31 Cr. L. J. 810. 

12. Motive of •writer is immatetial in considerinR effect of writing. 14 P. U* 1913, 27 

P. R. 1914, 19 P. R. 1915, 39 M. 10S5. 3 L. 405, 1920 C. 473. 

12. Jurisdiction. 

1. Tne offence is triable where sedition was written or spoken or where it was publish* 
ed by the authority or with the assent of the accused. 22 Rom. 112. 

2. If a leaflet is printed at R the mere fact that it was published elsewhere would not 

oust the jurisdiction of R Court to try the case. 1928 R, 276. See 1919 1\ 407. 

13. Liberty of the press— Editor’s ResponsibiUly. 

1. A man who criticises or comments upon any measure of the Government whether 

Legislatwc or E:;ecutive may freely express his opinion upon it and condemn sucli 
measures severely, unre.asonably, perversely and unfairly but if he goes beyond this 
and Imputes base motive and accuses it of hostility to the welfare of the people 
then he is guilty. 22 B. 112 (137), 8 Bom. I— R. 421. 

2. If a pamphlet containing seditious matter is printed from a press in the absence and 
without the knowledge of the proprietor, he is not guilty, 12 L. 483, 35 C. 945 
35 B. 55. 1923 B. 255. 1928 A. 400. 

3. A journalist is not expected to write with the accuracy of a lawyer or a man of 
science; he must do himseU injustice by hasty expression out of keeping with the 
general character and tendency of the article. 38 C. ?53, 22 B, 112. 

4. In gathering intention allowance must be for a certain nmount of latitude to writers 
in the public press. 1927 C. 751* 105 1. C. 228 = 28 Cr. 1.. J. 900. 

5. .V journalist expressing disapprobation of Gorernment ine.asures, to obtain their 
alteration, must do so without exciting hatred and disaffection. 1932 C. 758. 

6. Editor IS responsible for a seditious article m a newspaper although it was not 
written by him. 1930 L. 875. 

V4 Principles of construction. 

1. A book must be judged as a whole with its introtlucticn and dedication, 1930 A 
401*125 1. C 470=31 Cr. L. J. 840. 

2. The speech should be construed as a whole m ti fair, free and literal spirit and one 
should not pause on an objecuonal sentence hero mid a strong word ilietc. 1929 1 
817, 19 B. L. R. 211, 1933 I3. 65 = 57 11. 253. 

3. Article alleged to be seditious must be read as a whole and some latitude Rhould lie 
given to writers m the public press. 1927 C. 751= 105 !• C. 228, 1929 1* 10« 
113 I. C. 696, 1927 C. 698*103 1. C. 771, 1925 I*. 99 = 83 I.C. 038. 

4. Speech must be viewed as a whole and from the stand-point of the persons adilressed 
and the time and place of delivery. I H.2ll«»1923 U. 212»’74 I.C, 954. 

5. Sedition is such a wide term that unless it is very strictly construed tliern Is real 
danger that legitimate criticism may bo stifled altogellicr. 1927 f,9H 1927 r 
747, 1927 C 751 = 105 I. C. 228. 

6. Liberal construction should bo put on the seditious article and tlin article Hhoiilil he 
considered as a whole with reference to surromidiiig circuinslanrcii, 19 (j. 33 no 
B. 112(139— 144), 2 Bom L. R. 2H6— 304. 57 ». 253, 1925 1‘. 99, 1923 U ''‘iT 
32 M. 35, 38 C. 214, 35 C. 141, 32 M. 384, 14 1’. R. 1913 Cf,, 47 C. 190 1927 (•' 
698—751, 1929 P. 10. 

15. Printer — Proprietor. 

1. Knowledge of a printer of tiie nature of the matler printed la a uueailoii in h*i delnr, 
mined on the particular f.-icl8 of a case. 1923 U, 258*^84 I, C, 446, 

2. The printer IS hahle under S. 12LA no matter wlmtlipr lin la fnaponsDila for li« 
publication or not. 192i H. 276 = 117 I. C. 49, I 1', H. 1905 Cr. 

3. When the article is printed in the abisnce fto'l wlthoiiniin knowU.Lft of Ilia pro. 

he IB not guilty, 47 B. 43'i«l921 II. 2J5, 12 I,. 40)-" 1941 |„ |H3, |yj| 



Sedition — {contd.) 

16. Procedure. 

1. A complaint was filed under S. 12+-A and no original or translation of alleged spset 
was attached to it and the sanction contained a short abstract of the words used b 
the accused. The statement by the complainant did not mention this sanction; 
well Held, that there was no proper complaint. 1929 L. 284 = 120 1. C 10. 

2. It is within the discretion of Magistrate to try the charge himself or send the accused 

• to higher tribunal for trial. 33 Bom. L. R. 1515, 53 B. 611 = 1929 B. 313. 

3. A trial for sedition shonid be held by a special jury. 1928 B. 74'= 108 I, C.'509. 

4. The commitment of the accused upon evidence recorded before the sanction of the 
Government is illegal. 28 P. R. 1882. 

5. Interpretation of speech is a question of law and High Court can interfere in revi- 
sion. 1932 H. 559. 

6 Joint trial of printer and publisher is legal. 1928 B. 139. 

1 7. Publisher’s responsibility. 

1. It is no defence to say that the accused had only copied or circulated matters which 
had already been published. 19 C. 35, 22 Bom. 112. 

2. The declaration signed under S. 5 of the Press and Registration of Books Act to the 
fact that declarant is a printer or publisher of the periodical carries with it the pre- 
sumption that whatever is published, is published bv the declarant. 22 Bom. 11 ’, 35 
C. 945. 

3. The proprietor has to show that the seditious matter was printed and published in 
his absence and without his knowledge. 131 I. C 671, 12 1... 483. 

4. But this presumption may be rebutted by showing that the declared publisher 
or printer was ill or absent at a given time and had therefore no knowledge of the 
publication. 35 C. 945 {95-0. 

5. Printer and publisher should be more severely dealt with than the author. 131 1. C. 
671. They can be jointly tried. 1928 B. 139. 

6. There is no presumption that Assistant Manager has knowledge of seditious matter 
being printed at the press. 1928 R. 276= 1 17 I. C. 49. 

18. Recommending change of Government. 

To suggest some other form of Government is not necessarily to bring the present 
Government into hatred and contempt. Recommending Bolshevism as preferable to 
present form of Government and encourging youths to join Bengal Vouth League 
and carry propaganda to obtain supporters of commission is no sedition. 1935 C, 636 
= 158 I. C, 204 = 39 C. \V. N. 1245. 

19. Security of good behaviour from persons promoting sedition, 5. 108. Cr. P. C. 

20. Sentence. 

1. Where accused in his newspaper published an article headed “Swaraj or death and 
which was seditious. Held, that accused was liable although the writer of the 
original was not prosecuted. It is a good ground for passing a lesser sentence. 
1930 A. L. J. 1251. 

2. A heavj’ sentence is not called for when speaker does not advocate violence. 1930 

L. 8'J2=129 r. C. 700, 1930 L. 870 = 31 Cr. L. J. 1187. 

3. In considering the question of sentence the circumstances and atmosphere of the 
time when a speech was delivered must be considered. 1930 L. 885 = 32 Cr. L. 

J. 199. 

4. Where speech is not in intemperate language and accused is an old man a severe 
punishment is not called for. 1930 L, 874 = 31 Cr. L. J. 169= 127 I. C 147. 

5. In the case of violent pjlitical speeches, the dividing line between culpiabihty and 
an honest desire to obt.ain redress from the Government is very thin. A severe 
sentence is not justified. 1930 L. 870=31 P.L.R. 631=31 Cr.L.J.lJ87. 

6. When the otTence is a first o.Teace and accused is a person of peaceful character 
the sentence of 2 months* rigorous imprisonment and a fine of Rs. 500 is severe 
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and should be reduced (o one airead)* undergone. 1930 L. 306=31 Cr. L. J. 201. 

7. The object of the Crown in instituting proceedings of this nature is not to take 
vindictive action. 1927 C. 698= 103 I. C. 771. 

8. Where the author was an inexperienced young man who does not realize that he 
IS bringing himself in clutches of law should be dealt with leniently especially 
when the article appeared in another publication about w-hich Governrnent took no 
action. 1931 L 106= 131 1. C. 219=32 Cr. L. J. 649. 

9. .Accused in congratulating a political offender, said tiiat a stream of blood will flow. 
Held, it amounted to sedition and two years* rigorous imprisonment was stifflcient. 
1931 L. 52=130 I. C. 655. 

10. Just as receivers are probably worse than thieves, worse than that is the printer or 
publisher because the seditious act of author would be far less extensive without 
their help. 131 I. C. 671 = 32 Cr. U J ’42. 

11. Sentence of two j ears IS not severe where Union of ii. I. lly. exhorted people to 
follow the e:{ample of Soviet Russia and Ireland. 1935 O. 347=36 Cr. L. J. 541, 

21, Similar articles. 

1. To use other articles for showing the meaning of expressions used in the article 
complained of and also to show the intention of writer, it must be proved as to who 
the writer of those articles was. 38 C. 25 i. 

2. Prior writings of the accused under S. 124-A., I- P. C., are admissible under S, 14, 
Evidence Act. liul the writing should be within a reasonable time of the parti- 
cular article or document in respect of which he is being charged. 1928 13,78 = 
108 1 C. 30=30 Bom. L. R. 315, 32 M. 3, 34 B. 394, 20 A. 55. 22 B. 152. 

3. In a sedition case evidence of previous sedition is inadmissible. 84 I. C. 448. 

4. In a charge of sedition against Editor, Publisher and Printer, other articles appear- 
ing m the same newspaper are admissible to prove intention and animus. 22 B, 
112, 35 C. 945. 

5. No question of intention arises m restrictive order under the New’spaper Incite- 
ment and Abetment Act. 26 C. 405. 

22. Similar speeches. 

1. Where there is a. senes of speeches on one and the same topic, within a short period 
"bf time, one may be considered as throwing light on the meaning and import oJ 
author and on the state of m»ud of the speaker with reference to the subject matter 
of other speeches. 32 M. 3. 

2. Previous speech thougli made about six months before, is admissible ns evidence of 
intention of speaker if both speeches form part of series of speeches on one topic 
1930 L. 867“ 31 Cr. L. J. 1182=127 I. C 209. 20 A. 55. 

SEIZURE OF CATTLE. See Cattle Trespass Act, wrongful loss — 3. 

SELF-INFLICTED WOUNDS. See Wound— 37. 

SEMEN. See Consent— 11. Rape — 23. 

SENSATIONAL CASE. Sec Transfer— bO-A. 

The case should not be commuted to the Sessions bec.'iuse it h.as created sensation. 
1926 li. 251 = 93 1. C 703. 

SENTENCE. Ss. 376-397-401-402. 35 Cr. P. C., ss. 56—59 I.P.C. 

1. Adequate — . When Magistrate cannot pass See S. 349, Cr. P. C. Sfv — 52. 

2. Age of accused—. See— 21. 

3. Aggravation of offence. 

1 . U the thief makes an unfounded imputation of unchastity to complainant’s v,ife, he 
aggravates his ofTence. 13 P L. R. 1913. 

2. Accused by making stolen propertj irteco\’erab!e aggravates his offence. 37 P. R 
1866 Cr. 

3. Where an accused is clearly guilty and instead of throviing himself at the mere) of 
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4. 


5. 


6 . 

7. 

8 . 


the Court, throws mud at the respectable witnesses, the Magistrate 
his conduct in avrarding sentence. 1929 S. 253. 


should consider 


Faiss altesaiioas ajamst innocent and respectable persons of criminal conspiracy to 
bnng false charges, when used as defence aggravates greatly the original olfmce. 
1 his type of defence ts much too common. 51 A. 864. 

If in a clear case, an advocate on the instructions of his client argues that the pro- 
secution story is an entire concoction on the part of the Police and no evidence 
whatever elucidated in cross-examination or offered by him is ever produced in 
support of this argument, the olTence is ’aggravated and it shauld be considered in 
awarding the sentence, 1930 P. 195= 12+ I. C. 395=31 Cr. L, J. 611=9 P, 31. 
False defence of enmity with complainant and witnesses aggravates the offence and 
affects the question of sentence. 1930 A, 277== 124 I. C, 45~31 Cr. L. J. t30. 

Use of lethal weapons at dacoity is an aggravating circumstance. 10 I. C. 773. 


Theft from places of public resorts like the fairs, and railway trains deserve severe 
punishment as such offences are extremely difficult to discover. 14 Bom. L. R. 
504 = 15 I. C. 803. 


4. Aggregate — . See Distinct offence — I, 

For two offences arising out of the same transaction, a double sentence should not be 
imposed. 1932 L. 365=33 Cr. L. J. 413. 

5. Altcratioti of — . See Appeal — 14 Revision. 

Even if the accused has not appealed, bis sentence can be reduced when his co- accused 
has preferred the appeal. 1932 L. 615 (l). 

6. At the request of accused. 

Where a Magistrate passed a oon-appeable sentence and then enhanced it at the request 
of accused to make It appealable, the Sessions Judge cannot decline to bear the 
appeal on the ground that the original sentence was non-appealable. 35 B. 418, 
58 C. 392. 


7. Capital. See Murdei — 18. 

8. Commencement of — . 

1. A sentence of imprisonment to take effect at a future date is bad m law. It cannot 
be postponed at the request of accused. 12 W, .R 47, 97 P. L. R. 1918. 

2. A sentence of imprisonment for the time already passed in the lock-up is illegal. 
9 P. W. R. 1907. 

3. A Magistrate has no power to adjourn the passing of sentence for an indefinite 
period. 14 Bom. L. R. 144. 

9. Commutation of— by High Court. S. 376, Cr. P. C. 

I. Where the condition of the convict was such that if he were hanged decapitation 
would ensue owing to an aperture in the neck comronnic.'iting with the larynx, the 
High Court commuted the sentence of death into transportation of life, 2 C. 
L. R. 215. 

Where it took six months in the disposal of murder appeal, ^e^HJgh^ Court com- 


muted the death sentence into i 

Accused w'as sent^»- ’ to death and T 
t • • SkUrr 4 * 


10 . 


ground of 
Court comi^ 

In case of gr. 
death senten. ' 
Commutation t 
la cases of mni 
mitigation of tt 
any action as it i 
was convi 
he was of Irr 


After 4j jea'^ 
. . tat ion ‘- 
'on though 
17 Cr 


y rer 
tier 
10 B 


for life. 21 I. C. 882, 1926 N. 461. 

. set aside the conviction on the 
, was sentenced to death. High 
count of long delay. 7 L. 396, 
High Court may commute the 
-L.403, 1 SS.K 


.02, Cr. 


. calling for 
may take 


■J owing to 
-fSt trivial 
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provocation. A recommendation for mercy was made by the High Court. 8 L. 684, 
30 P. R. 1918 Cr., 1924 A. 413, 23 C. 604. 

3. Where a 5 -oung girl of IS n'i9 married to a boj* of Band gave birth to an illegiti- 
mate child and to conceal her shame she strangled it. Held, it was a fit case for the 
exercise of powers vested in the I^al Government under Ss. 401-402, Cr. P. C. 
7 L. 70. 

4. Where >oung man was convicted under Ss. 302'— 149, 1. P. C. He played a minor 
part and was under tlie influence of bad company. Held, these were extenuating cir- 
cumstances. 1929 L. 601 « n L. L. J. 203. 

5. The fact that .accused is a pregnant woman is not sufficient ground for commutation 
of sentence. 15 W. R. 66. 

6. When a plea of ins.anity raised by the accused was not made out, but there were ex- 

ceptional circumstances m his favour, the Court while confirming the death sentence, 
recommended his case under S. 401. 1931 L 276=32 Cr. L. J. 1230, 

7. Where the accused committed murder of a five months old baby when, as he alleged, 
he was possessed by the Goddess and was labouring under delusion that sacrifice 
was necessarv to appease the Goddess and a plea of uosoundness of mind was reject- 
ed by the Court, the High Court recommended his case to Local Government under 
S. 401. Cr. P. C. 1931 M. W. N. 719. 

8. Accused were sentenced to death by Special Tribunal under Ordinance HI of 1930. 
The execution was staged by Local Government till the decision of appeal to Privy 
Council. It was contended that as Tribunal ceased to exist and the time for execu- 
tion had expired the custody was illegal. Held, that even if there was difficulty in 
carrying out the sentence, it could commute the sentence under S 402, Cr. P, C. 
135 I. C. 189 = 33 Cr. L. J. 126=1931 L. 359. 

9. The accused a young lad of 17 years was shown to have participated in the crime 
under the influence of his father and brother His conviction under S. 302 read 
with S. 149 was confirmed Held, it was a fit case for the Local Government to 
exercise powers under S. 401, 1932 L. 259 = 137 I. C 293=33 P. L. R. 191. 

10. The accused w.io was of tender .age being not more than 16 years, committed murder 
on provocation caused by deceased's having committed sexual intercourse with a 
female relative of his m an open manner three days before the occurrence. The 
High Court while confirmmg his conviction recommended his case to the Local 
Government 1932 L 308 = 33 P L. R. 279. 

11 Accused became pregnant on account of illicit intimacy and administered opium to 
the child, as it was shown that she w.as alone at the time of birth and she had opium 
four days before the occurrence Held, it was a fit case for the Local Government 
to reduce sentence to one year’s imprisonment 1932 L. 297, 7 L. 70 Rel. on. 

12. The fact that accused IS the only s -n of a widow or is penitent is no reason for not 
inflicting death sentence. 1935 C- 591 = 36 Cr. L. J. 1254. 

11. Concurrent. Ss. 35, 397, Cr. P. C. 

1. It IS illegal to direct a sentence of imprisonment to run concurrently with a sentence 
of transportation. 21 P, R. 1913 Cr. 

2. An order directing that the term of imprisonment m default of payment of fine shall 
run concurrently is illegal 1926 B. 62=91 I. C 543, 1929 S. 179 = 118 1. C. 224. 

3. If the Cqu t omits to direct whether the sentence is to run concurrently or consecu* 
lively, it makes the sentence defective in form. 21 C. W. N. 603. 

4. Court can order two or more sentences to run concurrently only when they nre 
passed in the same trial 47 A. 59 = 1925 A. 305 = 85 I. C. 714 = 26 Cr. L. J. 570. 

5. Where the total number of years for which imprisonment is ordered, does not exceed 

four 3 ear®, the appeal lies to the Court of Sessions, even though there nre other 
concurrent sentences of lesser period. 1927 N. 235 = 103 I.C. 203 = 28 Cr. L. J. 
672, 1921 C. 152 Foil, 15 C. \V. N. 734 and 17 C. W. N. 72 Not foil. 

12. Confirmation of — . Ss. 374, 375, 376, Cr. P. C. 

1. In determining whether sentence is to be conhrmed, the High Court iiny consider 
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•whether conriciion is right on facts and bv competent Court. 2 A. 218, 27 Cr. 

L. J. 378, 1926 N. 368, 1921 S, 84, 1924 C. 625, 1922 C. 124, 13 M. 426, 1929 

M. 667, 

2. If the High Court thinks that it would be wrong or Improper to carryout a sentence 
of death, it •would not confirm it, 1926 N. 461 *=27 Cr. L. j, 955. 

3. In confirmation ca»^cs, the High Court has power to go behind the Tcrdict of jury 
and substitute Us own finding on facts for unanimous finding of the Jury, J921 & 
84 = 64 f. C, 657, 17 Bom. L. K. 1072. 

4 Persons con'slctcd in trial by Jury along with others can appeal on facts. 1932 
P. 302. 

5. Reference to High Court is necessary in case of death sentence under special law. 
1933 C. 1, 1932 C. 818. 

6. When evidence ns to prisoner’s state of mmd was insufficient, additioml evidence 
was called for under S. 375, 19 B, 195, or when Chemical Examiner's report was 
defective. 14 M. 334. 

7. Where Sessions judge refused to summon some evidence called by accused, High 
Court permitted it. I2Cr. U J. 412. 1925 M. 106. I92S ^f, 1174,44 C. 876. 

8- High Court can take evidence in the absence of accused. 3 A. L. J. 112. 

9. In, cases sent up for confirmation, it is the Practice of Court to be satisfied on facts 
as well as law of the case. Rat. Un. Cr. C. 710, 2 C. W. N. 49. 

10. In reference under S 374 entire case is open to High Court. 2927 C, 6S1‘^28 Cr. 
L. J. 742, 1935 8.145(179). 

11. S. 375 does not enable a Court to remedy an illegality which vitiates a trial* 1935 
S. 145 (179)«1935 Cr. C. 753. 

12. High Court admitted evidence under S. 375, Cr. P, C., of a confession rejected 
Sessions Judges although evidence without such confession was ‘‘amply sufficieot* 
25 B. 108. 

13. When High Court, on reference, pronounces judgment, accused has no right of 
appeal. 33 P. R. 1867. 

13. Commulative~“. Sec distinct offence— ~6, 

14. Continuing — . Sea Fine — 3. 

15. Daily fine, fi'ce Fine — 4. 

16. Delay in confirming death. 

1. In the case of an ordinary murder the delay in confirming death sentence may be 
taken into consideration bur not so when the murder is not ordinary. J930S. 2-J. 
21 I. C. 882 Dist., 7 L 396=1926 L. 582. See 1926 N, 461. 

2. Where it took six months in the disposal of murder appeal, the High Court com- 
muted death sentence into trpusportation for life. 14 Cr. L. J, 642, 1936 C. 73. 

17. Departmental punishment. 

A Police Constable punished departmentally under the Police .Act is liable to be puni- 
shed under Penal Code. 26 P. R. 1915 Cr, 

18. Double.— See General Clauses Act, 5. 

1. A man cannot be punished twice for the same offence. 1932 N. 174, 1932 L. 365. 

2. If two oflenccs arise out of the same transaction, double sentence should not ^ 
imposed. Accused got a pistol and was showing it to another vfhen bullet 

ly hit another. He was sentenced to 7 years under Arms Act and 18 , 

the bomicide. Held, that only one month’s imprisonment is sufficient. 193 
365 = 33 Cr. L. J. 413. 

19. Enhanced — . See Enhanced punishment, S. 75, I. P. C. 

20. Enhancement of— . See Enhancement of sentence. 

21. Extenuating circumstances. See— 44. 



1075 


Strtfcnce — (cofi/rf.) 

A. Age or sex of accused. 

1. Mere 5 oulh of the accused is not a sofficient grouod for not awarding capital sen- 
tence. 1930 L. 50=120 I. C. 2‘6 l930Cr.C. 965. 107 I. C. 99 Co«/m 11 I. C. 
792, 16 M. L. T. 5 j5. 1923 L. 531, 129 I. C. 223, 45 1. C. 840. Sea 1935 Pesh. 170, 

1933 C. 1. 29 Cr. L. J. 540, 1 R.751, 29Cr. L. J 211, 1924 N. 29, 1930 L. 50=31 
Cr. L. J. 81, 1931 R. 171, 1933 L. 305, 1931 L. 5J6. 16 Cr. L J 167, Contra 1926 
N. 461, 

2. It is undesirable that a girl of ten or eleven years should be sent to prison even for 
an offence of murder. The proper place is the Reformatory. 65 I. C. 609. 

3. Age or ses of a murderer, of itself, cannot generally be a sufHcirnt reason for leniency 

in sentence. Rut if there are other reasons, then the youth or sex may certainly tip 
the scale to the side of mercy, 1922 N. 66=64 I. C. 277, 26 I. C. 324. 

4. If a person convicted of murder is a minor, he should not be made to pay the 
death penalty ^\herethe law allows an alternative punishment. 1929 L. 64 = 113 

I. C. 177. 

5. Where the conviction is based on circumstantial evidence, age or sex of accused is 
an elementtobe considered in awarding sentence. 26 I C 324= 16 Cr. L. J. 20, 
16 Cr. L. J. 38 = 26 I. C. 332. 

6. In awarding sentence, consideration of >ouih, individual suffering and interest of 
community must be looked into. 37 P. W. R. 1907 Cr. 

7. Although tender age is no ground for passing a lement sentence, yet circumstances 
Tai7 m every particular case. 1926 N. 461=95 I. C. 507, 11 C. W. K. 904. 

8. To send a youth of 17 years, who is a first offender and commits an offence of cri- 
minal breach of trust being prompted by another, to jail is to make him a harden- 
ed criminal. The Courts should avoid passing sentence of imprisonment for short 
terms specially on first offenders of immature age. 1930 L. 424 = 126 I. C. 578 = 
31 Cr. L . }. 1076. 

9. Old age should be considered in awarding sentence 103 I. C. 797 

B. Confession 

1. Confession is no ground for reducing sentence. It may indicate repentence, but 
that can only effect a reduction of that part of sentence that is purely reforma- 
tive and that factor has disappeared from the capital sentence. 73 I. C 266, 

1934 P 330. 

2. Plea of guilty by an Indian criminal is due to hope of leniency of punishment, it 
I's not proper to enhance the sentence, as it might attach suspicion of perfidy to 
Judiciary. 83 I. C. 881. 

3. An immediate apology may lessen the punishmeot. 26 A. L. J. 509. 

C. Conviction on circumstantial evidence. 

1. ' In cases of murder, the mere fact that conviction is based on circumstantial evidence, 

is no reason for awarding lesser sentence. 1930 S 225=31 Cr. L. J. 1026, 1929 S. 
179 and 1921 M. 423 Foil. 76 I. C 97 Not foil. 

2. Where the conviction is based on circumstantial evidence, age or sex of the accused 
must be considered in aw’arding sentence. 26 1 C. 324. 

D. Drunkenness See Drunkenness 

E. Honoi<r«6/e Motive See Motive — 2. 

1, Honourable motive for committing an offence is an extenuating circumstance. 6 P. 
471 = 104 1 C 436 = 1928 P 159. 

2, A Baluchi custom justifying the accused in killing his sister for unchastity is not a 

mitigating circumstance 24 I, C. 589. 

3, Suspicion of misconduct of wife is a mitigating circumstance in case of murder 157 
P. L. R. 1911. 

F. Ignorance of law, 

Igaoraocfl of law can be taken into consideration in mitigation of punishment. 29 Cr. 
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G. Respectahilit^ ftnd high position of accused. 

1. flespectabihty or high position of the accusjd i<? no ground for awarding sma 
sentence, as law is the same for rich and poor. But the fact that accused suffei 
jn his reputation and of his position is a much greater punishment, should be cor 
sidered. 1927 O. 3I9=l0i I. C. 797 ==25 Cr. L J. 749. 

2. Although in rare and extreme cases a Court may evade statute, still accused beb 
a respectable man or not a hardened criminal are not extenuating circumstance! 
I929 M. W. N 114. 

3. High posjtioc of the accused is an extenuating circumstance. 317 P, L. R. 1913. 

H. Service to Government. 

1. If the accused rendered semce to Crown by giving evidence against members of hi 
gang, the death sentence should be altered to transportation for life. 46 A. 236== 
1924 A. 220 = 81 I. C. 604 = 25 Cr. L. J 956. 

' 2. A man is not entitled to get of! with a small sentence because of his high positioi 
and of his having done service to the Government m the past. 1927 O. 319. 

I. Sudden quart cl and provocation. 

1. A capita! sentence is not to be p.assed when a murder is committed under a seriou! 
though not sudden provocation. 33 1. C. 830, *>8 f. C. 603=1927 A. 105. 

2. The commission of murder without premeditation m the heat of passion, upon ’• 
sudden quarrel IS an extenuating circumstance. 1930 L. 311 = 30 P. L. K 582 
17 P. L. R. 1915, 116 I. C. 187. See 37 I. C. 465. 

3. n the elements of preparation and premeditation are absent, the sentence should b< 
transportation and not death. 1927 L. 516=1C6 I. C. 451*®28 P. L. R. 67*^1 
101 I. C. 484. 

4. Extreme penalty should not be exacted when the murder is committed under 
provocation. 1930 L. 171=11 L. L. J. 4SJ, 1929 L. 791 = 116 I. C. 613. 

J. Mhcellaneous. 

1. Bentham mentions nme circumstances In mitigation of punishment. 

(fi) Absence of bad intention. (6) Provocation, (c) Self-preservation, (d) Preser\‘2tion 
of some near friend (e) Exceeding self-defence. (/) Submission to menace. Ig' 
Submission to authority. (A) Drunkenness, (t) CXxddhood.—'Beniham Principles of 
^enal Law. 

2. Starvation is no ground for committing murder. 1935 R. 49. 

3. The mere fact that a petition for compromise has been filed in Court (but is not 
allowed) is no ground for the reduction of a sentence. 12 Cr. L.J. 243 = 10 J C. 773. 

K. 3f<ia/er'» »Ms/ri<ctio«s 

A Servant committing an offence at master's Instructions is no defence but it is aa 
extenuating circumstance. 1935 A. 346 (2)= 153 I. C. 999, 

L. Playing Dupes in the hand c/ others. 

1. !f the accused are impressionable youth and were under the domination of some 
more powful character, so that they were deprived of their independent judgrnen*» 
it would be an extenuatin5*circumstance. 1935 C. 513 (525) = 36 Cr, L.J. 1115. 

2. Youth affected bv outside influence may be considered extenuating circumstau^** 

1935 Pesh. 170. 

M. Penitence hy acctiied. 

The fact that accused is penitent and filled with remorse is no ground for inflicting 
penalty than death. 1935 C. 591=36 Cr. L. J. 1254, 

N. UVJov 5 son. 

The fact that accused is the only son of a widoamd mother is no ground for not mflirt- 
i^s death sentence. Tfaj* is a matter for Local Government to b« considered* 
1935 C. 59 1 = 30 Cr. L. J. 1254. 
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22. Factors for determining suitable — . 

1. When the respect for law is undermined, the Courts should hold the scales eren, 
whatcTcr the attitude of the politics of an 5 ’ party may be. Where a respectable 
woman of sixty dissuaded people from drinking, a sentence of 4 month’s rigorous 
imprisonment and a fine of Rs. KC is vindictive. 32 Bom. L. U. 1506. 

2. Where it was only a chance that an unhawful assembly of Mohammedans did not 
come across a Hindu to beat, but if they had come across they would have even 
killed him. These circumstances call for maximum punishment. 1927 O. 151. 

3. The sentence should be proporticnale to the nature and gravity of the crime. 1930 
A. 279= 124 I. C.46. 

4. Punishment varies nith the circumstances of eich case, 1930 L. 867, 10 L. 524. 

5. Inadmissible evidence cr extranecus circunistances should not be considered in 
awardiiig sentence. 1926 C. 1163*= 27 Cr. L. J. 1329=98 I. C. 401 = 53 C. 706. 

6. Punishment is itself an evil and is justified only by its prevention of greater evil. 
It should be the least that will prevent repetition of crime by the accused and deter 
others. 1927 N. 221 = 101 I. C. 669. 

7. Escape from custody after conviction should not influence the Court in arriving at 

the amount of punishment to be inflicted 1926 L. 617 = 27 Cr.L.J.944. 

8. The sentence should not be such as to be open to criticism, that it is an unmitigated 
exhibition of superior force unredeemed by a tinge of judicial balance. 1928 A. 150 
= 118 I. C. 577 = 30 Cr. L. j. 933. 

9. In estimating what should be the proper sentence, the Court must take into account 
the period of detention as undet*trial prisoner. 11 Cr. L, J. 9. 

10. In a petty quarrel, the accused inflicted a Dah wound, the mere fact that there was 
a petition to compound, is no ground for reducing a sentence of 4 months. 12 
Cr. L. J. 243. 

11. Motive for the crime should be considered in inflicting the sentence. 1923 O. 180. 

12. Penalty sections must not be used vmdictivelv for technical offences. 1924 A. 200. 

13. Where the offence is utterly trivia! and the prosecution is started by malice, a nomi- 
nal sentence should be imposed. 9 P. U3. 

14. Matters occurring after conviction should be ignored 60 P. it. 1905 Cr. 

15. The Court should consider the ^o^th of accused, individual suffering and the interest 
of community in awarding sentence 37 P. W. U. 1907 Cr 

16. The Court may take into consideration the criminality of the District while passing 
sentence, A large discretion must be left to the Inal Judge awarding sentence, 
for he has seen the accused and knows the effect of imprisonment which is likely to 
have on him. 123 I. C. 43 = 31 Cr. L. J- 477. 

17. Sentence even with previous conviction must fit the crime. 1924 B 453, 1930 
L. 100 (1). 

18. In a case under Ss. 149 — 325 when a murder is committed, the persons who actually 
attacked should be given a higher sentence. 1931 C 605. 

19. The law vests discretion in the Magistrate to pas’? an adequate sentence after taking 
into consideration the pertinent circumstances. 1930 S. 58. 

20. The Magistrate should take into consideration the conduct of accused during trial. 
If he throws mud at the respectable witnesses he deserves little consideration. 
1929 S. 253 

23. For various offences. See Under each offence. 

24. Illegal. 

1. A conditional sentence on enticed woman failing to reside with her husband is 
illegal. 40 P. R. 1866 Cr. 

2. Double sentence of fine and imprisonment is illegal under the Gambliug Act. 25 

P. R. 1880 Cr. 
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3. Impnsonmsin oa trial of tn:o or more ofFsnses e.tes 2 dia» H years is iHegat. 2i 

4 Seateace of sra.^risaameat for perioi alrexdy passed as under-trial prisoner is illera!. 
1923 t. 10^ = 23 Cr. L. J. 593«U4 I. C. 234. 

5. ImprisoaraenttiU the rising of the Court is not illegal. 9 P, \V. R. 1907 Cr. 

6. On second conviction for theft» a sentence of 7 years* rigorous imnris'Jntuent h 
I llegal. 38 P. R 1882 Cr. 

7. Transportation in lieu of fine is illegal. 17 P. R. 1880 Cr, 

8. Transportation for 14 years is illegal. 3S P. R, I860 Cr. 

0, Two amalgamated sentences of imprison mcot cannot be commuted to one of trans 
poriaiion. ^3 P. R. 1866 Cr. 

10. It IS not competent for a Migistrate to awird by an order imprisonment for wveral 
periods with interval between each period. 

1 1. Passing appealable sentence at the request of accused is whollv wrong. 5S C. 392* 
1931 C. 448*134 I. C. 536=* 32 Cr. L. }, J18I. 

25 Imprisoninent in default of security. Security ior good behariouf— 24. 

26. Interference in appeal with—. 

In matter of sentence a large discretion must be left to the trial Judge who has seen the 
accuse 1 ami knows the eifect which imprisonment is likely to have and who is ftlso 
nv-arc of the crimmahty of the D.stnct. 123 1. C. 43s=»31 Cr. L. J. 477. 

27, Imprisonment till rising of Court. 

Imprisonment till tlic nsmg of Cojrt »s evading the statute, for imprisonment means that 
ofTender shall goto i.ul 114 I. C. 2)4 =*1929 M. 236 = 30 Cr. L. J.247. C-Wni 9 
I». \V. H 1907 Cr. 

28 Maximum and deterrent. 

I A deterrent sentence ts lostitied where a Urge body of men has deliberately 
lodefv the tiw 1929 P. 502=- UO L C. 839*30 Cr. L. J. UDO. 

Z If the off-ijce, hut for ch.ance, would have been more serious, the maximum puniia* 
me-nt should be mfiicted 1927 O. 151 -*23 Cr. L. J. 337. 

3 Deterrent panishment should be given for setting fire to a thatch 1924 A. 731* 

4 -X sentc'jce of lu jears’ rigorous imprisonment i» wholly disproportionate to any 
sitile a^;ie-i of the crime under bs 147— J25 coupled with setting fire. 1924 A. 

« < r L J. I M 

5 O.^'n-T of eounteffeitiag coins is deiectecf with gre.at dt/Ticulty and calls hr deterrent 

jniro e L ^-lOM C 52>-2-i Cr. L.J. 305. 

i> I t.r fa-t thxi tt.*-rc was fe»r of stirnn^ rornmunal distur lances ts no groimtl hr m 

tVi 4 drletfcnt s' llear^ 93 I. C 594—2? Cr. C, j. 1378 

: 4 t -fn fr :--s uf p':M!- rrs jjt, stt<~h a* fair*, railway trains and the like deser.e 

de '-.'f' • ffrr.-rs. as * /*h c'feTes ;xre etiremefy to diso jver. H Pw. 1- 

l: J t 77 } 
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2. An orJer for notif) inp address of previously convicted offenders passed under S. 555, 
Cr. P. C., is no punishment. 2 N. L. R. 88. 

3. An order of release upon probation of good conduct under S. 562, Cr. P. C., is no 
sentence 1924 M. 37 = 74 I. C. 66= 24 Cr. L. j. 738. 

30. Of fine. Sec Fine. 

31. Of imprisonment. 

1. It is imperative to pass a sentence of imprisonment under S. 193, I. P. C. 30 P, R. 
1886 Cr. 

2. Sentence of imprisonment is essential under S. 325, I. P. C. 28 P. R. 1866 Cr. 

3. It is imperative to pass a sentence of imprisonment under Ss. 380 or 456, I. P. C. 
80 P. R. 1866 Cr. 

4. It is altogether inappropriate to add a fine to a substantial term of imprisonment. 
134 I. C. 1136 = 1931 C. 710. 

5. A breach of peace involving assault on public officer of a mild character does not call 
for sentence of imprisonment. 32 Cr. L. J. 1116=1931 P. 342. 

32. Of non-appealing accused. See Kon-appealiog accused. 

33. Of penal servitude. S. 56, I. P. C. 

The punishment of penal servitude ts reserved for Europeans and Americans. 19 M. 483, 

34. Of solitary confinement. Sea Solitary confinement. 

35. Of transportation for 7 years S. 59, I. P. C. 

1. The Court has no option in determining the duration of the term of transportation 
excepting vhen the case falls under S. 59. 1 A. 43. 

2. Transportation under S. 59 cannot be given for a conviction under a special or local 
Act. IIM. L. J. 127. 

3. The sentence must be for oneofTence for at least 7 years. It cannot be made up by 
adding tvm cr mere 'tntences passed at, the same trial for different offences. 63 P» 
R. 1866 Cr , 4 P. R, 1866 Cr., 14 P. R. 18o6 Cr., 2/ P. R. 1901 Cr. 

4. No Court can avail of S. 59, I P. C., unless it has power to award sentence of 7 
jears, 17 P. R, 1880. 

5. Commutation for transportation for life in default for payment of fine is illegal. 5 
M. 28. 

6. A sentence of transportation for 14 jears for an offence under S. 30+ (1) is illegal. 
44 M. 297, 58 P. R. I860 Cr. 

7 Substituted sentence of liansrcitaticn should not exceed the term of imprisonment 
provided bj law for the offence. 31 P. R. 1903 Cr. 

36. Of transportation for life Sre Murder — 75, 

37. Of whipping — . Sec Whipping and Whipping Act. 

38. Offence falling under Penal Code and another Act. 

When the act is punishable both under the Penal Code and another Act, the accused 
cannot be punished under both. 1931 M 18=129 I. C. 451 = 1930 M. W. N. 529 
= 32 Cr. L. J 354 

39. On offender already under another sentence S, 397, Cr. P. C. See —11. 

1. The word “sentence ’ in S. 597 and its provisos of the Cr. P. C. includes an order 
of committal or detention in prison uader S. 123 of the Code. 9 R. 612, 9 R. 110. 

2. Where accused was first sentenced to one year's rigorous imprisonment in default of 
furnishing security under S 123, Cr. P. C , and again convicted under S, 379, I. 
F. C., for an offence committed pnor to the previous order and sentenced to pay a 
fine of Rs. 75 or in default to three months* rigorous imprisonment and fine was not 
paid. Held, that three months' tmpnsonmeDt must run from the expirj' of the order 
of detention passed under S. 123, Cr. P. C 9 R. 612=135 I. C. 644. 

3. The High Court has power under S. 397 to direct separate sentences of separate 

trials to run concurrently. 134 I. C. 1239=33 Bom. L. R. 1163, 51 A. 888. 
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4. Where a person sentenced to imprisonment in n foreign territory is subsequently 
convicted of an offence in Brttisli India, the Magistrate can order that the sentence 
shall take effect after the expiration of sentence in the Foreign State. 20 M. 444. 

5. If a person who is imprisoned under S. 123, Cr. P. C., In default of furnishing 
security, is subsequently sentenced to imprisonment for an offence committed prior 
to the passing of the order under S. 123 tlie latter sentence shall take effect 
immediately. 34 B. 326, 31 M. 515, 37 B. 178. 

40. On offender under sentence in a Foreign State. 

When a person sentenced to imprisonment in a foreign territory, is subsequently convict- 
ed of an offence In British India, the Magistrate can order that the sentence shall 
take effect after the expiration of sentence in the Foreign State. 20 M. 444. 

41. Period undergone as under-trial if — . 

1. A Magistrate cannot order that any period undergone as an under-trial prisoner 
should be counted as part of the sentence. 1923 L. 104“33 Cr. L. J. 593. 

2. Sentence of imprisonment for period already p.issed in lock-up ns under-tnal is 
illegal. 27 P. H. 1919 Cr. 

42. Principles or Maxims governing award of — . Sujj — 53. 

1. Lcxutio ore onittcs olloqiiitur — The law speaks to all with the same month. 
Wharloii’s Law Lexicon. 

2. Jlfclior eat justiiia vera Praeveniena quant severe f>iiiiicns'^}iistice truly preventing 
is belter than severely punishing. Ibid, S'tusl. Pit. 

3. Mif/ns iniperanti melius parclur^llc is better obeyed who commands leniently- 

Ibid, 3 Inst. 24. 

4. lunoranlia IcQis c.xcHsaut nemincm — Ignorance of law is no excuse. Ibid, P> 376, 

43. Postponement of—. 8. S. 382, Cr P. C. 

1. A sentence should commence at once aid cannot be postponed till the e.tpiry of the 
term of imprisonment which the accused is undergoing in default of security. 
97 P. L. R. 1918. 

2. Execution of death sentence is to be postponed m the case of pregnant woman till 
delivery or it may be commuted. 2 Weir 441, 34 P. R. 1878. 

44. Reduction of — . Sec —21. 

1. If the abducted woman goes to the accused of her own accord, a nominal sentence is 

sufficient. 33 P. L. R. 1910. 

2. If the woman abducted is of bad character and married to an immature boy, the 
sentence should be lenient. 224 P. L. R. 1911- 

3. If the accused merely exceeded the right of private defence, his sentence should be 

reduced. 1924 L. 61 = 5 L. L. J. 121, 

4. If the woman was an active abettor in her abduction the accused should be treated 
with leniency. 1927 L. 91 = 99 I- C. 84, 20 P. W. R. 1914. 

5. If the accused paid money to the owners ofacar under hire purchase agreement .even 
after he sold it, his sentence should be reduced, as his intention was to avoid loss i 
the owner. 45 A. 588 

6. A mild assault on public officer should not be punished with imprisonment. 

1931 P. 342. 

7. Mere fact that a petition for compromise is filed is no ground for reduction. 12 

Cr. L. J. 243. , t, his 

8. Even if the accused has not preferred appeal, his sentence can be reduced when 
co-accused has appealed. 1932 L. 615 (l). 

45. Remission of by local Government S, 491, Cr. P. C, 

Release of prisoner temporarily so as to enable him to be at bed side of his sick 

does not amount to remission of uoexpired portion of sentence. r 

arrest and confinement in jail without fresh trial IS not illegal. 1935 A. l8i — 15-> • 

351 = 36 Cr. L. J. 325. 
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46. Revision against—. 

Crown has no right to influence Court in revision on question of punishment, unless 
invited by Court to do so. 1933 C. 870. 

47. Separate — . See Distinct offence. Comratilaltve sentence. 

48. Suspension of — imprisonment. S. 388, Cr. P. C. 

1. Where the accused is sentenced to pay fine only, he can be released on security to 
enable him to pay it. S. 388 (1), Cr. P. C. 7 Cr. L. J. 452, 28 C. 164, 21 C 979, 
26 M. 127 are fio tongtfr good larv. 

2. ■ Where even a nomin.al sentence of imprisonment (till the rising of Court) is passed 

in addition to a sentence of fine, the provisions of S. 388 are not applicable and the 
execution of sentence of fine cannot be suspended. 1934 R. 11 = 11 R. 451=35 
Cr. L J. 608. 

*3. S 388 (2) refers only to order for payment of money which is not inflicted as 
punishment, while S. 388 (?) refers to sentence passed in trial. 1934 R. 11 = 35 
Cr. L. J. 608. 

4. A Sessions Judge has no power to suspend the execution of bis own sentence. 4 
M. H. C. R. App. 1. 

48--A. Suspension of — by Appellate Court. S. 426, Cr. P. C. 

1. Sentence can be suspended, if appeal is pending. 9 P. 131, 56 M. 149. 

2. An order under S. 10. Reformatory Schools Act, is not a sentence. 16 Cr. L. J. 134. 

3. Period of release should be left out of account. 1936 A. 12. 

49< Technical offence. 

A breach of peace even if involving an assault on a public officer of a mild character, 
should not ordinarily be punished by sentence of imprisonment. 1931 P. 342=134 
I. C. 432=32 Cr. L. J. 1166. 

50. Under Local or Special law See Local Law. 

51. Under Martial Law Ordinance. 

Sentences passed under Martial Law Ordinance are not subject to usual rules as to 
appeal and revision. 55 B. 263=1931 B. 57=129 I. C. 596 = 32 Cr. L. J. 403. 

52. Uniform. 

1. If an accused is tried separately before another Judge, it is impossible to maintain 
uniformity of conviction and sentence with the original trial. 1924 C. 435 = 72 I. C. 
65 = 24 Cr. L. J. 305. 

2. Justice should be even handed. Other things being equal, the same offence should 

receive the same punishment. 1932 S. 143 

53. Vindictive. See — 42. 

1. A sentence of 4 months' rigorous imprisonment and a fine of Rs. 100 or in default 
one month’s rigorous imprisonment pissed on a respectable lady of 60 years for 
picketting liquor shop is excessive and can be criticised as vindictive. Such sen- 
tences defeat their object and produce a contrary effect. 55 B. 220. 

2. The sentence should not be such as to be open to criticism, that it is unmitigated 

exhibition of superior force, unredeemed by tinge of j'udicial balance. 1928 A. 150 
= 30 Cr. L J. 933= IIS 1. C. 577. 

54. When Magistrate cannot pass adequate — . Procedure. S. 349, Cr. P. C. 

1. If a Magistrate considers a person guilty and to deserve a higher penalty than the 
Magistrate himself can impose, be should send him to a superior'Magistrate 3 P 
1015=1924 P. 764. 

2. If the punishment which the subordinate ‘Magistrate proposed ^-as one s\hicb be 
could himself jnflict the reference was improper. 1881 A. W. N. 99. 

3. When a case wa® sent to Dretrict Magistrate not because the referring Magistrate 

could not pass an adequate sentence but that It was desirabls that it should be tried 
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Slight Harm {Act Causitis) — (concldj 

3. S. 95 has no application, unless the act in qnestion is otherwise an offence under the 
Code. 29 C. 489. 

4. A servant was ordered to burn waste paper but he kept it at home for sale. Held, 
no offence under S. 406 is committed and there was no need of applying S. 95. 29 
C. 485, 2 C. W. N. 216. 

The triviality of an offence must not be judged solely by the measure of harm. 
The offence of a soldier striking his master does not fall under this section 
24 W. R. 67. 

6. Pulling of ear by way of gentle admonition or m sport is within the section. 1 C. 
W. N. 134. 

7. While it will be an assault if a stranger caught bold of the hand of a modest maiden 
in a public place, the case would be different if the woman was of questionable 
character and the hand was caught in jest though it had the effect of arresting her 
movement and causing her annoyance. 1887 A. \V. N. 73. 

8. If a debtor tears up rough jotting of accounts, which was in the custody of the 
obligee as token of the obligor’s indebtedness, he is guilty of destroying valuable 
security under S. 477 and S. 95 does not apply. 12 M. 148. 

9. Accused made away with cancelled cheques which were to be filed as exhibits in a 
case, he cannot plead intrinsic worthlessness of the cheques. His act is not covered 
byS.95. 27 A. 28. 

10. Court refused to apply S. 95 to a theft of dung cakes worth one pie and mangoes 
worth 3 pies. 1888 B. M. J. 400. 

11. A stranger entered Pleaders' room. One of the Pleaders objected. On his refusing 
to leave, the Pleader abused him and apologized soon after. The case fell under 

S. 95. 15 Bom. L. R. 1039=22 I. C. 158, 36 1. C 142. 

12. Indulging in practical jokes causing actual harm is covered by S. 95. 9 1. C. 586. 

13. If a persen plucks fruits from a road side tree or digs some earth from an open 

private ground he is protected by S. 95. 1882 A. W. N. 229. 

14. Section applies when accused lopped off the branch of a tree overhanging his house 
because tt tnconventeoced him. 1881 A \V. N IOC. 

15. Where two Ple,iders in the midst of acas- qu.-irfel)ed and m reply ton remark, ihe 
other called him a li.ar, the case falls under S 95. 1883 .\ \V. S. 46. 

16. Where the guard of a tram asked a passenger for his ticket, staling that he sus- 
pected him of travelling without ticket, the Court held that the matter vias too 
trivial. 13 M. 34. 

17. Slight harm like the act of a traveller who tears a twig from a hedge, of a boy who 
takes stones from another's ground to throw at birds or of a servant who dips his 
pen mbis master's ink falls under S. 95. Cut it would not exempt the wanton and 
reckless damage done to one’s property. 8 C. P. L. R. 15. 

18. Taking pods from a tree standing on Government land fall under S. 95. 5 Bom. H. 

C. R. 35. 

SLUR ON MAGISTRATE. See Transfer. 

SNAKE-BITE. See Culpable homicide — 26. 

SOLITARY CONFINEMENT. Ss. 73-71, I. P.C. 

1. Applicability of— S. 73, I. P. C. 

1. 8iolit-iry confinement can be ordered when the conviction is under the Penal Code 

and not under anv other law. It cannot be ordered under is, HO, Cr. P. C. 1927 

A. 412“ 102 1 C 342“ 28 Cr. U J. 534. 1933 A. 676. 

2. Solitar\ confinement cannot l>e erdered under Criminal Triles Act. 43 114. 

3. Solit^rv confinement cannot ordered under special cr local -\ct, e. Arms Ac* 

*1*. Iv 1875 Cr.. 24 r. R. 1ST9 Cr.. 17 P, K. Cr., 2J P. R. H70 Cr 76 
l.C. IM' 1«:4 1^6'’T. 

4. Salitary eoafinetnent cannot be ordered as part c! rigcrmis impnscase-t csder S. 
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Sol/fary Co/t finemeut^icoucld.) 

8, Frontier Crimes Regulation. 4 P. R. 1880 Cr., 36 P. P. 1881 Cr. 

5. Solitary confinement cannot be ordered under Post O/fice Act nor under Px 
24 P. R. 1879 Cr., 17 P. R. 1889 Cr. 

2. Period of—. S. 74, 1. P. C. , il * 

1. Sohtary confinement for one month out a( four months’ rigorous impn'soi 
legal, although the sentence cannot be executed for more than 28 days 
1878 Cr. 

2. The solitary confinement for a period of 3 months out of imprisonment of o 

and one day though legal under S. 73, js illegal under S. 74 and the Court r, -.-r 
It to 84 days. (1879) I Weir 15. 

3. There can be solitary confinement of as many three months as there are convii 
n P. R. 1877 Cr., 13 P. R. 1877 Cr., 37 P. R. 1905 Cr. 

4. Separate sentences of solitary confinement are not illegal, hut as a matter of pn 
more than 3 months should not be awarded to a person convicted at one tr 
more than one o/Tence. 1923 L. 104—68 I. C. 817. 

3. When should be ordered. 

1. Solitary confinement cannot be awarded as part of alternatire sentence of im 
sonment in lieu of fine. 26 K R. IS73 Cr., 9 P. R. 1882 »>., 20 P. R. IS69 ' 

53 P, R. 1887 Cr. 

2. Sentence of solitary confinement in case of rigorous imprisonment in lieu of whipp. 
is legal. 14 P. R. 1699 Cr. 

3. Solitary confinement can be ordered in a summarj trial. 6 A. 83. 

4. Magistrate ordered that sentence in trial No. 3 should begin on the expiry of that I 
trial No. 4 but solitary confinement 10 both cases should run concurrently. 

that cumulative sentences of solitary confinement are illegal. 1 R. 306“ 192, 
R. 197-76 I. C. 21. 

5. Court cannot order that a sentence of solitary confinement shall be executed in the 
first week of every month. $ C. P. L. R 17—23, 3 P. W. R. 1913 Cr. 

6. ‘ Authorised solitary confinement'’ without clearly specifying the period of solitary 
confinement illegal. 33 P. K. 1869 Cr. 

7. District Magistmte cannot supplement a sentence of a subordinate Magistrate by 
ordering solitary confinement, 38 P, R. 1866 Cr., 79 P. R. 1886 Cr. 

SONGS — OBSCENE. S 294, 1. P. C. See Public Nuisance — 26. 

SORCERY— DEATH BY— See Culpable Horoicide-'27. 

SPECIAL OATH. See False evidence.— 30. 

Agreement to be bound by the evidence on oath of a certain evidence is ineirectu.il. 

13 B. 389. 

SPITTING. 

Water can be fouled by spitting. Accused spitting in a public well ts guilty under S. 
277, I. P. C. 40 I. C. 298*= 18 Cr. L.J.650. 

SPLEEN. 

1. Enlargement—. 

1. A normal spleen measures 5" a ^‘x i". Dr. Modi’s “ Medical Jurisprudence 

Tosicolosy at page 85. 1935 O. 38I«36 Cr. L. J. 573 = 154 I. C. 808. 

2. In fever-saturated districts the spleen is often much enlarged by disea.'ie. Lyons 
Metiicnl Jurisprudence, IfTOJ, P, 741. 

3. 'I'he spleen has two surfaces one external and convex, the other infernal and 
cnneave ; two ends the opper thick and rounded, the loner thin and pointed } 
t-RO tnatgtns. anterior and posterior, the former often being notched. Among 
Kuropeans the spleen measures according to Gray as follows— European**”’ 
Length 5 inches. Breadth 3—4 inches; thickness 1— inches. Arrong Ind^ns 
n hose Size and weight js usually much jess than those of Europeans, ihe weight 
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and dimension sbonld he «OTneTChal than the above. Rut in Bengal normal 
spleens are less common than arc enlarged^ and the average size and weight is 
greater than those quoted above. *‘Lyoris Medical Jnrist)rudettce , J904, Page 
M/, (/ootnotch 

2. Noting size, etc., at Post Mortem Examination. 

At the time of post-mortem examination, the doctor should note the size, colour and 
consistency of the spleen as well as the^ conditioc of its capsule. Dr. Modi on 
"Medical jnn's/trudcnec mid Toxicology , 1932, Ed. f'agc 85. 1935 O. 381 (383)= 

154 I. C. 803=«36Ct U J. 573. 

3. Period of survival after rupture of—. 

Death may occur in a few minutes from shock or not for several days. Chevers 
mentions one case of survival for five days and another of death on the eighteenth 
day. Considerable power of locomotion mav remain after receipt of the injury. 
Recovery often follows the removal of a ruptured spleen. Lyon’s 3Icd. Jiir. 79S5, 
P. 2f4. 

4. Rupture of — , See Grievous Hurt— 15. Hurt— 22. Culpable homicide — 25. 

1. Spleen which IS enlarged by disease is rendered liable to rupture from very slight 
violence. Indeed the enlarged spleen sometimes undergoes spontaneous rupture 
with fatal results without the application of any External violence. Mcleod quoted 
by Chevers, Med. Jiir (P. 102) points out that rupture of spleen is liable to occur 
in cases of (1) simple engorged spleen. (2) hypertrophied spleen, (3) small bard spleen, 
(4) large hard spleen. Lyon's .'led. Jur , fOOJ Ed., P. 141, Lyon’s Med. Jar., 1935 
Ed , P. 211, Tailor's Med. Jur . 1928, K 460. 

2. Rupture of the spleen may be caused by accidental violence, « g , a fall or from the 
sufferer having been run over by a wheeled vehicle. In non-accidental cases it is 
often the result of a blow or a kick or push against the wall or other hard body, 
without a weapon. Rupture of spleen may occur without any external marks of 
violence being present. Rupture even of an apparently healthy spleen, may be 
unaccompanied by external marks of violence, but m such cases the subcutaneous 
tissue will probably (but not certainly) show sign of bruising. Lyons Med. 
Jur., P. U3. 

3. Death may occur m a few minutes or not for several days. Considerable power of 
locomotion may remain after receipt of injury. In two cases recovery took place 
after rupture or bruise of the spleen, the diagnosis in one ease being confirmed by 
dissection of the victim, who died several \ears afterwards Ibid, pp. 143-144. 

5. Weight of — . 

1. The average weight of spleen in an Indian male of C P. is 6.03 oz.. the minimum 
being 2.5 oz. and maximum being 11 oz. For other provinces also sco .llodi’s 
Med. Jur., 1932, P. 87. 1935 O. 381 (383) = 36 Cr. L. J. 573=154 I. C. SOS. 

2. Spleen weighing 7 oz. was held to be normal one. 1935 O. 381 (3S3) = 36 
Cr. L. J. 573. 

5. The average weight of spleen m Indian males is lOi oz., Indian females 6^ oz , 
and Europeans is 5 — 7 oz. Lyon’s Med. Jur., 1904, P. SS. 

SPY, See Agent Provocateur. 

1. Distinction between informer and—. See Accomplice — 2. 

2. Evidence and privilege of—- .Sec Privilege — 5, 

SQUEEZING TESTICLES-DEATH BY-. S« Tesucliis. 

STAKE HOLDER. Sec Breach of trust — 28. 

STAMP ACT HI OF 1899). 

S. 62. 

1. The mere execution of a document raquiring stamp duty without the same being 
duly stamped is an offeucs. The question of intention does not enter into S 
1926 A 389 = 93 1. C. 694 = 27 Cr, L.J. 470. 2C- 399, 31 A. 36. 7 M. 537. 

2. Arbitrators signing un-stamped p.utition deed are liable to prosecution 19'*4 O 240 

= 73 1.0.336. 
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3. For fi conviction under H. 62 clhhoncst inlcnlton to nvoid payment of stamp doty 
sljoolcl Iw proved. 54 I. C. 406“21 Cr. L. }. 54, Contra 1934 A. 201. 

4. A document informing tlie Court of nn figrcement entered into hy party ont of Court 
to compromise n suit docs not require a genera! st.anip. *0 A. 19. 

5. A receipt for money due unefer rent decree must he st.nmpcd. 3i A. 30, 1933 H. 462. 

6. Voucher by one servant to nnother for money received on fjch.ilf of tlie master docs 
not require stamp of one anna. 43 !. C. 328. 

7. Where signatures of the parlies were not necessary to complete an afhifratioa 
award which was duly signerl hy the arhitmtor, the parties cannot be convicted 
under S. 62, 32 A. 193. 

8. Where the accused is not given any opportunities of prying the duty and penalty 
and there is nothing to show that he has .any criminal intent he shonld not he con- 
victed. 1921 P. 233=64 !. C. 2So«22 Cr. L. J. 766. 

9. The mere engrossing of document, requiring stamp on unstamped paper is no ofiencc. 

1 B. H. C, H. (Cr, C.) 37, nor mere signing it ns witness. 2 B. 11. C. R. (Cr. C.) 
129. 

10. The refus.a] to give a stamped receipt for money paid is no offence. 1 B. H. C. R. 
(Cr. C.) 92. 

S. 64. 

1. Person m whose favour the document is executed is not liable under S. 64-A- 1?29 
C. 723. 1934 N. 261. 

2. Where there is no evidence of the intention of evading the payment of proper doty 
conviction under S, 64 does not He. 108 I. C. 427=29 Cr. L. J. 397, 

3. Person selling the property ostensibly for Rs. 1,000 ahHe the real consideration was 
Rs. 1,000, in cash and Rs. l.vOO as deposited with the vendee to be drawn by toe 
vendor, is guilty under S. 64*A. 32 A. 171. 

4. Mere non-payment of proper stamp duty does not make a person liable for prosecu- 
tion under S. 64-A. 45 I. C. 275. 

5. The mere fact that a person puls a stamp on the document, which he knows « not 
of proper value, cannot bring the case within class (c) of S. 64. 64 C. 

M. 155. 

S. 65. 

1. Private individuals cannot start criminal law in motion in respect of ' offences under 
the Stamp Act. 1927 N. 202=104 I C. lOS. 

2. Sanction of the Collector is essential before n Magistrate can try an accused under 

S. 65. 21 P. R. 1915 Cr., 9 B. 27. 

S. 68. 

The essential question in a case under S. 68 (c) is w’bether the act complained of is 
a device intended to defraud the Government of the duty payable in respec o 
document, 40 I. C, 725 = 21 C. W. N. 758. 

S. 69. 

Endorsement in sale register by an unlicensed vendor of license is not sufficient 
evidence of abetment. 1929 S. 1 18= 118 I. C. 206=30 Cr. L. J. 881. 

S. 70. 

For a prosecution under Ss. 30 and 65 the previous sanction of the Collector is 
pensible. 1927 N. 202=104 I. C, 108 = 28 Cr. L.J. 780. 

STANDING COUNSEL. 

A standing counsel of a client accepting brief against that client in another 
. guilty of professional miscondnct. 1930 P. C. 60 = 112 I. C, 4 = 34 C. W. 43 

STATE OF MIND OF THE ACCUSED, s, 14, Evidence Act. See Similar Act, 
Conduct. 
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1. Agitated — 

The fact that accused was in agitated state of mmd soon after the crime and pointed 
out places where weapons were concealed, makes the crime highly probable. 1925 
M. 574 (2)*=26 Cr. L. J.840. 

2- Evidence of — 

To judge what the real state of mind of a person on a previous occasion was, the 
surrounding circumstances and subsequent events can be referred to. 1931 P. 52= ' 
32 Cr. L. j. 478=130 1. C. 269. 

3. Previous conviction. 

1. Evidence of previous conviction is not admissible to prove state of mmd but amounts 
to evidence of bad character and therefore inadmissible. 60 I. C. 331, 27 C. 139, 5 
P. L. J. 706, 1 C. W. N. 146. 

2. Conviction for dacoity 25 vears old is admissible 1 1 prove that accused is a man of 
criminal tendencies to co.nmit theft and who mav be a member of gang of thieves. 
1925 B. 195 = 89 I C. S27. 38 C 408, 14 Bom. L. R. 373 

3. Evidence of previous conviction is admissible under S. 400, I. P. C., to prove habit 
and association 1930 O. 455 = 123 I. C 739. 

4. Previous convictions are relevant under S. 14, Exp. (2). Hut the conviction of 
accused rests exclusively on the evidence adduced by the prosecution. 18 P. L. 
R. 1910 

4. Statement by accused after the offence 

A statement by an accused person immediately after the oTence is relevant as show- 
ing his slate of mmd, hut a repetition of what some other persons said to the 
accused, by the accused, is not relevant. 1924 L. 733 = 81 I C 717 = 25 Cr. L. 
J. 1005. 

5. Statement of co-accused. 

Statements implicating co-accused but not implicating maker, are inadmissible Parts 
of such statement are .admissible .against maker .as indicating knawledge on his p.art. 
120 I. C. 81 = 30 Cr L. J. 1121 = 1929 S. 250. 

STATEMENT. 

1 . After, before or during transaction See S 6. ICv Act 

2. Contradictory— .See FaUe evidence — 9 

3. False— in a petition. S. 182. 1 P. C. See Raise information — 12. 

4. False — to save one's self See F.alse information — 11 

5. In Court by Counsel. Judge, parties and witnesses See Defamation — 14. 

No st.atemeni of Counsel about relev.ant facts can l>e accepted unless he is examined 
as witness. 1935 N 69-17 N U J. 169. 

6. Of accused See Accused— 10, Examination of accused 

7. Of witness. See Examination of witness. 

7-A. Out of Court See Extra Judicial information. 

8. Recording of accused S 304 See Examnatm of accu-.^ 1, Coafess-oa (recording of). 

9. Self exculpatory C.>afe«Moa b\ co accused. 

10. To Police .S., ''tatenieat of Police. 

11 . To Magistrate during investigation a'ce '^tateairrt to Maris'ra’e dur.nj mvest-fx- 

tioa 

STARVATION Mi:idrr-3J \ 

1. AcciJi’.t.it . — Tie m-t co-apica rj_se» of •.-irra*, 

n'.mnf .a'cidr-'ts, t’l-.ea-.e, famf'e aal waa; as la la- ca'- d h’oc'er i^'owa o.'. ct 
en’plo^ inert Eyvii t ^ItJ. Jur., /’ J.'J 

2. In c.ij.'i Tce victim is csaillx an lafxnt cr a <b li. la fitxl cave* tic 
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body should be carefully examined for signs of disease, specially chronic wasting 
disease. In non-fatal cases unusually low body-weight, coupled with a rapid gam 
in weight when proper nourishment is administered, is very strong evidence in 
favour of starvation. Ibid, 340. 

3. Post-mortem appearances. — ^The post-mortem appearances are chiefly great 
emaciation and shrunken and contracted condition of the stomach and intestines 
with pale, pearly and translucented coats, etc. In some cases it will be difficult to 
form a definite opinion as to whether death was due to disease or starvation. 
Ibid, P. 339. 

4. Time and rapidity of dca#/*.— Total deprivation of food and water will kill in 10 to 

15 days. Chronic starvation, though not totally deprived of food may he spread 
over months. Death in these cases is brought abojt by some inter-current disease. 
Old persons bear deprivation of food better than adults and adults bear it better 
than children. Fat people be.-xr deprivation of food best. Complete abstinance 
from both food and water kills more rapidly than abstinance from food alone. 
Ibid, pp. 338-339 

STATEMENT OF INJURIES. 

A copy of statement of injuries recorded m the register of medico-legal cases may be 
used by the medical witness for the purpose of refreshing his memory, but it 
cannot be treated as evidence. 1926 L 51 = 89 I. C. 458, 9 C.455. 
STATEMENT RECORDED BY MAGISTRATE DURING INVESTIGATION. S, 
164, Cr. P. C. See Confession or Statement (Recording of.) 

1. S. 164 does not enable the Police Officer to send a person to a Magistrate Practi- 
cally under custody to have him examined, for fixing him down to that statemeot 
in subsequent judicial proceedings 27 C. 295. 

2. A statement must be recorded during the investigation and before the commence* 
meat of inquiry or trial. 31 C. 467. 

3. The person making a statement is a witness and oath must be administered to him* 
A charge of perjury under S. 193 can be framed against the person making 
false statement. 16 M 421, 1908 A. \V N. 73, 29 M. 89. 1933 M. 125*34 Cr. L. 

J. 92, 45 B, 834 Not foil. 

4. A statement can be recorded by a Magistrate although he had no jurisdiction in 
the case. 29 C. 483. 

5. S. 164 does not empower a Police officer to compel a witness to go to a Magis- 
trate not competent to deal with the case 29 C. 483. 

6. When the witness is likely to be gained over by the accused, the proper course is 
to send the accused and the witness to the Magistrate having jurisdiction withou 
delay. 29 C. 483. 

STATEMENT TO MAGISTRATE OUT OF COURT. 

If a statement is made to Magistrate out of Court, it is improper for him to rely upon 
it. 14 B. 572. 

STATEMENT TO POLICE. S. 162, Cr. P. C. See Diary, Examination of witness—4- 

1. Admissibility of — . 

1. Statement of appprover to the Police before he is tendered pardon, is a 
statement of a witness and can be used to corroborate and contradict him. 

389 = 1928 L 257=103 I. C. 167. 

2. List of stolen property handed over to Police during investigation is 

Its admission causes misdirection to jury and the sentence should be set^ a 
1925 C. 448=120 I. C 458=31 Cr. L. J. 127. But if it was given before mvesi 
gation started, it is admissible. 131 I. C, 72. 

3. The accn.fd ms charged under S 46, Eacise Act. A statement was made by 
co-accnsed to the Eicise Inspector to the elTect that, as soon as Eacise 
came, there was a man with him who r.an away. Held, ***4t it was « 
Statement to Police and therefore admissible. 1930 C. 710—52 C. L. J- > 

C. 17, 
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Statement to PoUcc~{cont(i,) 

4. A «!tatement to the Police after the Police ^hire commenced inre«;tipation should 
not be trotted at first infornittion report and is inadmissible except for purposes 
mentioned m S. 162, Cr. P. C. 192S P.fi34 = 110 I. C. 5S4 = 29 Cr. U J. 723. 

5. Eridence of Police Odicer that cerl.ain accused were identified by prosecution wit- 
nesses in an identification parade is not inadmissible in e\ idence under S. 162, 
as their evidence does not relate to any statement made to the Police but is 
simple exposition of a fact or circum5t.ance5 witnessed by Iheinselres. 1929 N. 36 
«112I. C.51“29 Cr. L. J. 963. 

6. The investigating officer is not dcKirred from making explanatory remarks in re- 
ference to his own conduct even though it nia> mferentiall) have reference to the 
statements of witnesses and their ndmissihility is not to be questioned. 1929 C. 
293=119 1. C. 139«56 C. Il0t>. 

7. A telegram was sent to the Police that an offence has been committed. The Police 
Officer went to the spot .and recorded the statement of the person sending the tele- 
gram. Held, that the statement was not t.aken in the course of investigation and 
w.as admissible .as p. 1 P. 1923 M. 791 = 1 10 1 C. 461 = 29 Cr. L. J. 771. 

8. S. 162 does not prohibit the u«e of statements m.ade to a Police Officer in the course 
of investigation, in proceedings under S. 476, Cr. P. C., in cases where the alleged 
offence ^hich is under consideration under S. 476, nas not under investigation at 
the time when the statements were made. 1927 K. 1 i i = 2S Cr. L. J. 433. 

9. No statement made to the Police by an> perjon whether accused or iMtness, dur- 
ing an investigation can even be mentioned in evidence except as under S. 162. 
1926 N. 368=27 Cr. L. j. 731. 1926 C. 550. 1926 C. 320, 1925 C. 161 

10. Statement to the Police whether oral or written cannot be used to corroborate a 
prosecution witness or contradict a defence witness. 1924 B. 510=83 I. C. 1007 = 
26 Cr, L. J. 223, 4 R. 72, 1933 P. 589= 147 I. C. 142 

11. Statement of a Police officer what a w'ltness said or did not sa> to him is inadmis- 
sible. 1928 L.507=10S I. C. 162= 29 Cr. L. J. 343 

12. Statements to Police can only be used for contradicting the prosecution witnesses. 8 
L. 605 = 1928 L 17=105 !. C. 807*28 Cr. L. J. 983. 

13. S. 1 32 doss not prevent prosecution, after a witness has made a statement, from 
asking Simply whether he made that statement to the Police or when a witness has 
made a statement in hts evidence, from asking the Police Officer whether in fact 
the witness made that statement to him. 4 P. 204 = 1925 P. 450=27 Cr. L. j. 524. 

14. In the course of an investigation a Police Officer recorded in his diary statement of 
villagers. He was subsequently murdered and the diary was sought to be used. 
Held, it was admissible under S. 32 (2) of the Evidence Act and S. 162 did not 
prohibit its use, 1932 A. L. J. 30l 

15. A first information report given by A can be used against him in a sub- 
sequent proceeding against him under Ss. 192-193 and 211, I. P. C. S. 162 is a no 
bar to its use. 1931 C. 637= 13+ I. C. 1265 = 35 C. W. N. 838. 

16. Statement by one accused to Police IS not admissible against co-accused. J922 A 
24 = 65 I. C. 849 = 23 Cr. L. J. 193. 

17. Identification of a person amounts to a statement and therefore inadmissible, igp^i 
A. 215, 1925 C. 161. 1935 C.3II Contra 1929 N. 36. 

2. Application for — copy of — may be oral. 

A Magistrate cannot insist on a written application for the supply of copies yf J’yl;. , 
statement, an oral request being sufficient. Insistence on written appii^jtlvu 
refusing copies on any other pretext is a good ground for transfer of tb‘ < 4.< . ;■> ,</ 

A. 737=123 I. C. 685 = 31 Cr. L. J. 5o5. 

3. By accused See First Information Report —Confession to Police 

1. S. 162 does not apply to statements made by accused but applic- tml> < i . , 

1933 A. 440 = 55 A. 463, / L. 84. 1934 L. 695, 16 P, R. 18^0, oj l ""."7- 

L. 232. 54 C. 237, 1930 C. 710, 1929 C. 298=56 C. 1106 \UCJ < , / -/ - 

1926 R. 116. 1933 N. 136, 1928 N. 103. 1925 S. 237— 275, ' T. 'V 

137 1. C. 9. •' 
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2. Statements made by accused to Police Officer before bis arrest are inadmissible and 
the investigatinp officer cannot be made to disclose them in bis e:mmination as 
Prosecution eridence. 1926 N. 1=91 I. C. 945=27 Cr. L. J. 161. 

3. It is wrong for a Judge to allow Police report containing the statement of tbe 
accused regarding the place of crime to be exhibited and to refer to the report in 
his judgment. 1930 S. 305=3930 Cr. C. 1142. 

4. An accused did not know the contents of the previously made statement by another 
co-accused, he did not know that he was being charged with any offence. He had 
not in fact been charged with any offence nor was he in custodj and under such 
circumstances he made a statement. Held, the statement was a mere admission 
and admissible against the accused but not against his co-accused. 1928 P. 473= 
111 I. C. 721=29 Cr. L.J. 913. 

5. A Police Officer has no power to require the attendance of or to examine under 
Ss. 160--161 a person accused of the offence under investigation. 4 K. 72=1926 
K. 116=96 I. C. 145, 27 C. 295,4 Bom. L. R. 644. 

6. Any incriminating statement to Police made by an accused person would be excluded 
at the trial under S. 25, Ev. Act. 1925 S. 237 = 26 Cr. L. J/778. 

7. Where a driver of a motor-car driving without license, when asked for his name by 
the Superintendent of Police gave a wrong name. Held, that he was not holding an 
investigation and the question put to the driver was not under S. 161, Cr. P. C., so 
as to give him the benefit of S. 162. 1929 P. 4 = 113 I, C. 587. 


8 . 

9. 

10 . 

n. 

12 . 

13. 

14. 

15. 

16. 

17. 

18. 

19. 


An accused stated before Police that another accused is also in possession of stolen 
property, the statement is inadmissible in evidence. 1922 A. 24. 

Confession recorded by Magistrate at the thana at night is most improper. 1932 L. 
204 = 136 I. C. 19. 

A statement made by accused to the Police immediately after they were seized ex- 
plaining the circumstances which brought them to the scene of crime, when at vari- 
ance with that made by them in Sessions Court, is admissible as showing that con- 
duct of the accused was not that of innocent persons. 25 S. L. R. 391, 20 S. L. I • 
74 foil. . 

A statement made by accused to the Police in the course of investigation immeoiaw* 
ly after the accused pointed out to tbe Police the place where the jewels worn by 
the murdered boy were hidden, is not admissible in evidence though it may m ■ 
tenally assist the defence, though it is open to the accused to repeat that statemen 
in Court and call witnesses to support that statement. 1931 M. 779. 

Accused told the Police Officer that he got the bundle of ammunition from the co 
accused. Held, that it is inadmissible under S. 25, Evidence Act. 46 B. 961. 

A statement by one accused to Police is not admissible against co accused. 1922 A. 
24 = 65 I. C. 849»23 Cr. L. ] 193. 

S. 162 excludes any statement to Police made by any person, whether 
witness, during an investigation. 1926 N. 368 = 95 I. C. 59 = 27 Cr. L. J- 
C.550-=92 I.C 174 Coufrn 1929 N 17=114 1. C. 273, 51 M. 967, 1926 L- 8e- 
S 162 does not apply to the statement of an accused person and it does not override 
the provisions of S. 27, Evidence Act. 7 L. 84=1926 L. 88= 27 P. L. R- 
A statement made by an accused to the Police may be proved if it is not a 
and if it is confession, it is admissible under S. 27 if a fact is discovered ^ 
quence of information 54 C, 237 = 1927 C. 17=99 I. C. 227=28 Cr. L. J- 9 • 

S. 162 refers only to statements made by witnesses and not to statements hV 
cused person, 1935 N. 125 (2)=155 I. C. 258=36 Cr. L. J. 740, 1927 N. J/" 
114 I. C. 273 = 30 Cr. L. J. 258. 

Statement of the accused to Police that his name was introduced as conspirator on 
account of enmity, can be proved at the trial and is admissible under S. o an 
(til) of Evidence Act. 1935 S. 145 (164-165)= 1935 Cr. C. 753. 


Statements by accused under arrest in Police investigation are not excluded 
S. 162. 1935 X. 136 = 34 Cr. L.J. 505, 1925 P. 232 = 5 P, 63,1926 L.»8“/^- 

84. 1926 R. 116=27 Cr.L.J. 831, 5+ 0. 237=1927 C. 17, 51 M. 967=1923 I'l- 


1023. 1932 M. 391 = 55 M. 903. 
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20. Where the accused prays that all the statements made by accused, other than those 
exhibited in Court, be produced, they ought to be produced. The counsel is entitled 
to benefits of points he can make out of comparison of the statements with oral 
evidence of witnesses 1936 P. C. 242. 

21. Placing before jury statements by accused to Police amounts to misdirection. 1934 
C. 151. 

4. By Approver. 

statement by approver to Police is inadmissible except as provided by S. 27, Ev. Act. 
1924 A. 207, 9 L. 389, 1930 P. 510. The discrepancies between the statement of 
witness and approver cannot be explained by referring to the evidence of approver 
before Police. 1934 L. 102 

5. By Criminal Investigation Department. 

^Yhen in a case the sanction of Government is necessary under S. 197, Cr. P. C., a con- 
fidential enquiry was made by an officer of Criminal Investigation Department 
before such sanction was granted or before enquiry was directed by the Magistrate. 
The statements of witnesses were recorded by him and by a Magistrate. Held, that 
statements recorded by Criminal Investigation Department are not statements under 
S. 162, nor were the statements recorded by Magistrate under S. 164, Cr P C 
1927 B 501 = 106 I. C. 100 = 28 Cr. L. J 1012. 

6. By inducement, threat, etc. S. 163, Cr P. C 

1. As to what is inducement or not sec.— Confession by inducement. 

2. Police Officer should not extract information by using force. Such evidence is use* 
less. 17 Cr. L. ]. 3S1. 

7. Consent to the use of — . 

Consent or desire of the accused cannot legalize the procedure of using Police diaries ns 
evidence in the case either for or against the accused 1925 0, 1 = 25 Cr. L. J. 49 

8. Contradiction— omission. 

A. Mode of proving—, 

1. It IS only what is written in the Police diaries that can be used under S. 145, Evi. 
dence Act, to contradict the witness. The tvaj to prove those portions, specifically 
put to the witness, is for the accused to mark the passage or passages m the copy 
from the Police diary svipplted to him and then ask the writer of the statement to 
say that it is true copy. !U28 L. 507=108 I. C. 162=29 Cr. L. J. 343. 

2. The only way to contradict a witness is to prove his statement and put it to him 
under S. 145, Evidence Act, to permit him to explain the contradiction, if any. 
Statements made to Police cannot be used in any other waj. 8 L. 605=1928 L 
17=1051 C. 807 = 28 Cr. L.J. 983=28 P. L. H. 649. 

3. If a witness admits to have made the statement, the previous statement in writing 
need not be proved. If he denies and it is intended to contradict him, the relevant 
portions of the record contrary’ to bis statement m Court must be read to him and 
witness should be given the opportunity to reconcile the same. It is only after 
this IS done that the record of previous statement becomes admissible in evidence 
and then be proved according to law. II L 4b0= 1930 U. 491 = 31 Cr. L. J. 1071 
= 31 P. L. U 797 

B. Omission if—. — C. (below) 

C. What can he contradicted — . Omission 

1. Where accused is not alloi\ed to cross-examine a witness with reference to certain 
omissions m his statement to Police and statement in Court, it must be left to the 
Court to decide, whether m a particular case omission amounts to contradiction 
9 L. 389=1925 1. 257 = 1051. C. 167 = 29 Cr, L. J. *48. S« 53 C. 9S0, 1932 I. 
103 = 135 1 C 209. 

2. If the contradiction con*i.?ts in this that a statement nude at the trial was not made 
in an) yxirt of the statement to the Police, it can be proved. 5 P. 346=1926 P. 
562 = 93 1. C. 396=27 Cr. U J. 796. 
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3. Statements attested by the Sub-Inspector concerned, although recorded jn'bis diary 
are recorded under S, 162 and can he used for the purpose of contradicting Wit- 
nesses in cross-examination. 1927 O. 321=104 I. C. 242 = 28 Cr. L. J. 802. 

4. A statement which has been admitted in evidence under S. 32, Evidence Act, may 

be contradicted by another statement of the same person made to Police 'during 
investigation. 1926 L. 122=89 I C. 897=26 Cr. L. J. 1425. , 

5. A written statement which has been admitted in evidence under S. 32, Evidence Act, 
may be contradicted by another statement of the same person made to Police during 
investigation. 1926 L. 122 = 26 Cr. L. J. 1425=89 I. C. 8;7. 

6. It IS not permissible to ask investigating officer whether witness stated or did not 
state to him a particular matter for a witness can be discredited only by proving 
what is or what is not contained in the duly proved record of his statement. 
1931 C. 622, 56 M. 475, 1928 R. 150, 1928 A. 230, 1923 L. 507, 8 L. 605, 7 U 
264, 6 L. 24 Contra 1931 P. 152 = 10 P. 107. But sec 1933 P. 580 and 
1924 B. 510, 

7. A statement under S. 162 cannot be used during an inquiry or trial in order to 
show that a witness is making statements in the witness bo^ which he did not 
make to the Police. 1933 M. 372 (2 =56 M. 475. 1932 L. 103 and 1926 P.20 
Rel. on. 1926 P. 362 Expl. 16 A. 207 Ref. 

8. A witness cannot be confronted with the unwritten record of an unmade statement. 
All omissions are not necessarily contradictions. 1932 L. 103 (110). 1928 L. 257“ 
9 L. 389 Ref. 

9. Silence may be full of signihcance but it is not ‘diction’ and therefore it cannot be 
‘contradiction’. 1933 M. 372 (2) at page 373=56 M. 475. 

10. Disallowing cross*examination as to the statements which witnesses never made 
to Police, was to draw the attention of the witness to the omission and seek 
their explanation, is erroneous 1933 N. 136 (144)=34 Cr. L. J. 505, 1931 P. 152 
“32 Cr, L, J, 797, 10 P, 107. 

11. Omission of some detail does not mean that it was not stated, because the diaries 
are notoriously condensed 1933 P. 440, 1933 P 589=147 I. C. 142. 

D. What portions to form part of Judicial Record. 

1. Only those portions of statement to Police are parts of judicial record, as have been 
actually used under S. 162 for contradicting the witnesses in the manner provided 
by S, 145, Evidence Act. The other parts cannot be relied upon by prosecution or 
defence. 1930 L. 449=121 1. C. 66=31 Cr. E. J. 199. 

2. Entries in Police diaries can be used for a limited purpose of contradicting the pro- 

secution witnesses. Reference by a Magistrate to Police proceedings cannot be jus- 
tified even under S, 172. 1928 E. 820= 109 I. C. 821 = 29 Cr. L. J. 493. 

E. Who can be contradicted. Sec — 15 

1. Only a witness called by the prosecution can be contradicted by a Police statement. 

8 E 605=1928 L. 17 = 28 Cr. E. J. 983=105 I. C. 807. 

2. A statement to Police cannot be used to contradict a defence witness. 1924 B, 510 

=21 Cr. L. J. 223, 4 R. 72, 31 Cr. L. J. 689=1930 O. 60, 124 I. C. 444. 

3. A Court witness cannot be contradicted by Police statement. 1927 L. 713=104 J- 

C. 444 = 28 Cr. L. J. 828. 

9. Copies of—. See — 20-21. 

1. The effect of amendment of S. 162 is to make it obligatory on the Court to give the 

accused copies of the statements subject only to the exclusion of irrelevant matters 
which in the public interest should not be discfosed. 54 C. 307, 6 R. 672=115 7- 
C. 899 = 1929 R. 87, 7 P. 205 = 1928 P. 215=107 I. C. 817. 

2. The application for copies should not be refused on the mere ground that it 

not help the defence or that possibly there was no contradiction. 1927 P. 325 = 
102 1. C. 773 = 28 Cr. L. J. 597 

3. There is nothing in S. 162 to authorise the Court to look into the statement in 
Police diary for the purpose of finding out whether it is contradictory to the 
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statement made m Court or not before granting the application lor copy. That 
is the function of the lawyer for the accused. 8 P, 279=1929 P. 263=118 I. C. 
130=30 Cr. L. j. S5S. 56 C, 840, 1928 P. 215, 1930 S. 153 = 123 I. C. 689. 

4. .\ copy of J’s statement was applied for. The Court referred to the diary and 
found that his statement was recorded jointly with another prosecution witness 
who was tendered for cross ctammatioa but was not cross-examined. Held, that 
Court could refuse to supply the copy under these circumstances. 1930 L. 457= 
122 I. C. 491 = 31 Cr. L. J. 444. 

5. .\ccused IS entitled to get a copy of the statement of an approver made to the Police 
before he was tendered pardon. ' The statement can be used to contradict or 
coToborate him 9 L. 389=1928 L. 257=108 !. C. 167=29 Cr. L. J. 348. 

6. Where a witness was tendered by the prosecution but was discharged without being 
examined or cross examined, the accused is not entitled to a copy of bis statement. 
7 P. 153=1929 P 34 = 114 I. C. 220 = 30 Cr. L. J. 273. 

7. Where the Lower Court wrongly refuses to furnish a copy of prior statement of a 
witness, the proper course in appeal is to furnish the counsel with a copy and any 
coniradictioa between that statement and those made by the witness should be 
taken as left unexplained by him Each case must be decided on its own facts 
whether the trial IS vitiated or can be remedied as indicated above. 9 L. 389 = 
192S L. 257=108 I C 167 = 29 Cr. L. J. 348. 

8. Accused must be supplied with copies of statements when he applies after charge 
for the purpose of further cross examination. If the copies are not supplied, the 
appellate Court vill remand the case and allow the copies to the accused. 1929 N. 
240=119 I. C. 675 = 30 Cr. L J. 1097, 1935 N. 23. 

9. Where the accused was furnished with materially inaccurate copies of the statements 
of witnesses and on discovering the mistake be applied to have the witness recalled 
for the purpose of re-cross-examination in order to impeach bis credit. Held, that 
he is entitled to recall the witness. 21 Cr. L. J. 289. 

10. Accu<ed can apply even at a late stage to be lornisbed witb copies. 33 C. 1023. 

11. Surerintendent of Police held a preliminary investigation, m the course of which be 
recorded the statements of several persons and proceedings were started under S. 107, 
Cr. P. C. Held, that S 162 did not apply to S. 51 (l) (b) of the Bombay District 
Police Act. 1952 B. 196=34 Bom. L. R. 258. 

12. The trial was vitiated when accused was not given copies. 53 A. 458. 

13. There is no justification for imposing on the defence a condition for obtaining copies 
Under S. 162 that he should by cross-examination lay foundation for the suggestion 
that the evidence given m Court is contradicted by his statement made to the 
Police. 53 A. 94. 

14. S. 162 IS imperative and Magistrate has no discretion to decide whether there is any 
contradiction or not and then to grant a copy if contradiction exists. 12C I. C. 267 
= 1931 A. 273 = 32 Cr. L J. 370. 

15. A copy of joint statement of witness can be refused. 1932 C. 375. 

10. Delay in making — See Delay — 2-12. 

If Witnesses are not examined for two months, although approver disclosed their names, 
their testimony stands discredited. 1934 L. 346 

lO'A. Delay in recording — . See Delay — 22. 

11. Departmental Inquiry. 

Statements made by witnesses in the course of a departmental inquiry into the con- 
duct of Police Officers are not excluded under Ss. 223 —125, Evidence Act and 
Ss. 162, 172, Cr. P. C The accused isentitled to see statement. 1935 S. 13 = 154 
1. C. 762 = 36 Cr. L. J. 581, 1933 M. 65=56 M. 154=141 I. C. 276»= 34 Cr. L. J 
137 and 15 I. C. 77=13 Cr. L. J. 445. ReT on, 40 C. 898, 1 L. 410. 1930 O 505* 
19:7 B. 501. 

12. Examination of witnesses by Police. Sec Examination of witness — 4. 



1095 


Siaiemeni to Police — {contd.) 

12>A. During investigation. 

2. A sfatement made tJunnjr investigation cannot be used. If it is made before or after 
the investigation it can be used. 1926 R. 116=4 R. 72, c.s.. FIR etc 19331 
9S7, 57 B. 400, 1928 P. 634, 1935 Pesh. 165, 2 P. 517, 58 C. 1312, I9j0 C. 130. ‘ 

2. Statement made to a Police officer while acting under S. 174 Cr. P. C. is one made 
during investigation. 16 L. 345, 1927 M. 512. 

3. In a case of murder arising as a result of suspicion in the mind of Police Officer, ths 
investigation starts when be forms opinion to proceed. 1936 R. 455. 

12-B. During investigation of different offepce, 

1. Statement to Police during investigation of offence different from one under trial can 
be used by accused for cross-examination. S. 162 or its proviso does not apply 1933 
M. 65 (1)«56 M. 154=34 Cr. L. J. 137. 

2. A girl abducted from Moradabad was found at Delhi by a constable who reported the 
matter to Police. Sub-Inspector Delhi recorded her statement. Held it fell under 
S. 162 Cr. P. C. as Delhi Sub-Inspector had jurisdiction to investigate the case hj 
virtue o/S. 156 (l) aad S. 181 (4) Cr. P. C. 1933 A. 665-1933 Cr. C. 1145. 

3. Oral statement to Police during investigation can be used at a trial for an offence 
not under investigation when they were made. 1936 L. 359, 56 M. 154=1931 
M. 65 Ref 

4. S. 172, Cr, P. C., does not forbid a recorded statement to be used at is trial for an 
offence not under investigation when it was made. 1936 L. 359, 17 P, R. 1894 Foil. 
1933 L. 498=34 Cr. L. } 454 Ref. 

12-C, Dying declaration. 

Dying declaration is e.xempt from the operition of S. 162. 1923 C. 463, 1930 ^0, 

1932 L. 14. 1531 M. 430, 1922 P. 40. 

13. False. See False information — 13-A. 

14. Inquest report. See Inquest. 

Inquest report mentioned that none of the people examined could give any clu® 
the murder, later they deposed to alleged confession of accused. Held, accused 
entitled to copy of inquest report and cross-e.vamine those witnesses, and that lO' 
quest report did not fall under S. 161 Cr. P. C. 1933 C. 861=147 I. C. 1007. 

15. Investigating officer. 

1. S. 162 does not prevent a investigating officer from explaining his conduct hy 

ing a statement, “that at that time I did so and so I had received no mformahon 
to such and such effect. “ 1931 L. 177-131 I C. 276 i2) = 32 Cr. L. J. 082. 

2. If it is desired to show that witnesses for prosecution made divergent statenKof* 
before Police and the Judge, the defence must prove if through tlie l^vestiga^ 
officer the record of the statement. 1931 C. 622=134 I. C. 763 =32 Cr. I». j. 

16. Joint statement. 

1. The counsel for defence asked to be .allowed to use certain statements mads by the 
witnesses to Police. The Judge called for diaries and found that a joint j, 

of witnesses and others was recorded there. Held, that Judge could 
application under S. 162 it beinga joint sWtement. 1932 C. 375 — 33 Cr. L- 
1930 L. 457. 

Z If a Police Officer when examining H who repeats w’hat A h.ad stated 

“ B corroborates A ", accused is entitled to get copies of statements of A and I> 
can contradict B by the statement of A. 1927 P. 325, 1933 C. 861, 

17. List of stolen property if — . 

1. List of stolen property handed over to Police during investigation is inadmissi^' 

Its admission causes misdirection to jury and so the conviction .should be quasft 
1929 C. 44S. 1932 L. 488, 1925 C. 959. But sve 1933 L. 9S7, 1931 O. 74. 

2. List ol stolen property prepared m the pre<ence of a Pohee Officer More 
investigation begins, is admissible and i« not excluded under S. 162, Cr. P. C. U 
O. 33-131 I. C. 72=32 Cr. L. J. 630. 
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3. List of stolen things given to supplement F. L R. is admissible. 1933 L. 987. 

4. Failure to observe provisions of S. 162 amounts to irregularity curable under S. 537. 
Generally refusal to supply copies of statement of material prosecution vritness 
occasions substantial failure of justice. 1935 S. 145 (178) = 1935 Cr. C. 753. 45 A. 
124=1923 A. 81=24 Cr. L. J. 67, 54 B. 934=1930 B. 595 and 1927 P. C. 44 = 100 

I. C. 227, 35 C. 61 Ref. See 20 C. 642. 

5. For non-compliance of the provisions of S. 162, a retrial should be ordered. 1935 
S. 145. 

6. Consent of parties Will not render the eindence admissible. 1923 L. 630, 1931 P. 
34.-), 1926 P. 211. 

7. Mere infringement of the mandatory provisions of S. 162 is not sufficient to hold that 
Court has failed to administer justice. It must go to the root of trial and must in 
effect vitiate proceedings. 1935 R. 98 = 13 R. 1 =155 I. C. 66, 1927 P. C. 44=5 R. 
53, 53 M. 937=1930 M. 857, 1932 A. 631=54 .A. 1002, 54 B. 934 = 1930 B. 595, 10 
L. 794 = 1930 L. 318 = 31 Cr. L. J. 343, 23 M. 61 and 45 A. 124 = 1923 A. 81 Ref. 

18. No Police statement — effect of — . 

1. Statement made at the trial only and not before Police in the investigation should 
not be believed. 54 P L. R. 1916=34 I. C. 1004. 

2. A Police Officer can say that be got no information to such and such effect. 1931 

L. 177=32 Cr. L.J.682. 

19. Non-compliance with S, 162, Cr. P, C. — Failure to supply copies.’ 

1. Non-compliance with the provisions of S. 162, Cr. P. C., does not vitiate trial, unless 
it has caused prejudice to the accused. 1932 L. 103= 135 I. C 209, 1930 B. 595, 
1927 B. 531, 55 B. 435. 16 C. 610, 7 L- 264. 10 L. 794, 1926 P. 20-211. 

2. The power of the Judge under S. 165, Evidence Act, cannot be exercised for the 
purpose of introducing evidence in contravention of S. 162, Cr. P. C., where the 
Judge put some statements to a witness for contradicting him, although they were 
not proved, the procedure vitiated the trial. 5S C. 1009 = 1931 C. 169 = 32 Cr. L. 

J. 841. 

3. The trial was vitiated when Judge refused to give copies. 53 /\. 456. 

20. Object and scope of S. 162. 

1. The provisions of S 27, Evidence Act, are quite independent of those of b. 162, Cr. 

P. C., and the amended section 162 does not in an% wa% affect b. 27 1927 N. 17 = 

U4 I. C. 273 = 30 Cr. L. J. 253. 7 U. 84=1926 L 66. 1926 R. 112 = 94 I. C. 705. 
1925 M. 574 = 85 I. C. 664. 1923 N. 103. 51 M. 957. 1927 C. l7. 55 M. 903 = 1932 

M. 391, 1933 A. 440, 

2. S. 1 (2) of Cr. P. C. lavs down that nothing contained m the Act shall apply to 

Bombay Police. Therefore S 162 does no' exclude a statement before a Bombay 
Police Officer from being proved, except in so far as it is ii.admissille under the 
Bombay City Police Act. 1932. 54 B. 523=1930 B. 155 = 31 Cr. L. J. 1003, 

3. Ss. 162 and 172 do not apply to Calcutta Police. 1929 C. 257 = 116 I. C. 160. 

4. S. 152 applies to witnesses and no: the accused llS 1. C. 355 = 30 Cr. I— J. 916, 

7 L. 84. 1927 C 17, 51 M 957, 1925 N 105=105 I. C. 442. 

5. S 152 applies to a case started 03 complaint. 1927 S. 24 = 99 I. C. 46=23 Cr, 

L. /. 14. 

6. S 162 apphes to persons called bv prosecution and not to Court witnesses. 1927 L 
713=104 1 C. 444«23Cr L. J S25. 


/. The first information rcpcri is cot a fUtement within tl e cr'ctemphtion 
because It IS not made in the course cf lUTcstiration, 54 C C37 = 19'7 
Cr, L. J. 99. 


cf S. 
C. 17« 


162 

*25 


8. Per the arrl raticu cf S. 1(2 there r-u*t a stateirtrl vk.eh 's capable cf lelrp 

rererced If a t :’te<« rais “1 d d ret c.-'l.e 8^% ert to th* Pc! '■e** it ca-'-'-t 

hea Staten trl urder In. 162. 55 C. C. s‘»*=lt.c7 r r'r 

T T or* ’ - V J, 
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12>A. During investigation. 

1. A statement made during investigation cannot be used. If it is made before or after 
the investigation It can be used. 1926 R. 116=4 R. 72, eg., FIR etc 1933 L 
987, 57 B. 400, 1928 P. 634. 1935 Pesh. 165, 2 P. 517, 58 C. 1312i 1930 C. 130. 

2. Statement made to a Police officer while acting under S. 174 Cr. P. C. is one made 
during investigation. 16 L. 345, 1927 M. 512. 

3. In a case of murder arising as a result of suspicion m the mind of Police Officer, the 
investigation starts when he forms opinion to proceed. 1936 R. 455. 

12-B. During investigation of different offepce, 

1. Statement to Police during investigation of offence different from one under trial can 
be used by accused for cross-examination. S. 162 or its proviso does not apply. 1933 
M. 65 (1) = 56 M. 154 = 34 Cr: L. J. 137. 

2. A girl abducted from Moradabad was found at Delhi by a constable who reported the 
matter to Police. Sub-Inspector Delhi recorded her statement. Held it fell under 
S. 162 Cr. P. C. as Delhi Sub-Inspector had jurisdiction to investigate the case by 
virtue of S. 156 (l) and S. 181 (4) Cr. P. C. 1933 A. 665 = 1933 Cr. C. 1145. 

3. Oral statement to Police during investigation can be used at a trial for an offence 
not under investigation when they were made. 1936 L. 359, 56 M. 154=1933 
M. 65 Ref 

4. S. 172, Cr, P. C., does not forbid a recorded statement to be used at la trial for an 
offence not under investigation when it was made. 1936 L. 359, 17 P. R. 189+ Foil. 
1933 L. 498=34 Cr. L. J. 454 Ref. 

12-C. Dying declaration. 

Dying declaration is exempt from the opention of S. 162. 1923 C. 463, 1930 L. 60, 

1932 L, 14, 1931 M. 430, 1922 P. 40. 

13. False. Sec False information — 13-A. ' 

14. Inquest report. See Inquest. 

Inquest report mentioned that none of the people examined could give any clue to 
the murder, later they deposed to alleged confession of accused. Held, accused was 
entitled to copy of inquest report and cross-examine those witnesses, and that m* 
quest report did not fall under S. 161 Cr. P. C. 1933 C. 861=147 I. C. 1007. 

15. Investigating officer, 

1. S. 162 does not prevent a investigating officer from explaining his conduct by 

ing a statement, “that at that time I did so and so I had received no information 
to such and such effect. ” 1931 L. 177=131 I. C. 276 (2) = 32 Cr. L. J. 682. 

2. If it is desired to show that witnesses for prosecution made divergent 
before Police and the Judge, the defence must piove it through the 
officer the record of the statement. 1931 C. 622 = 134 I. C. 763=32 Cr. L. j* 

16. Joint statement. 

1. The counsel for defence asked to be allowed to use certain statements made * 

witnesses to Police. The Judge called for diaries and found that a joint sta e 
of witnesses and others was recorded there. Held, that Judge could reJu 
application under S, 162 it beinga joint statement. 1932 C. 375 = 33 Cr. L- J* ’ 
1930 L. 457. 

2. If a Police Officer when examining B who repeats what had stated 

" B corroborates A ”, accused is entitled to get copies of statements of A and i 
can contradict B by the statement of A. 1927 P. 325, 1933 C. 861. 

17. List of stolen properly if — , 

1. List of stolen property handed over to Police during investigation is inadmissiW-* 
Its admission causes misdirection to jury .and so the conviction should be 9“"** 

1929 C, 448, 1932 L. 488, 1925 C. 959. But sje 1933 L. 9S7, 1931 O. 74. 

2. List of stolen property prepared m the pre«erce of a Police Officer before the 

inrestigatioa begins, is admissible and is not eaclnded uno'er S. 162, Cr. P. C. 1 
O. 1. C. 72=32 Cr. L.J. 630. 
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Siatemeul io Poliee^icotitd.) 

3. List of stolen thing? given to supplement F. I. R. Is admissible. 1933 L. 987. 

4. Failure to observe provisions of S. 162 amounts to irregularity curable under S. 537. 
Generally refusal to supply copies of statement of material prosecution witness 
occasions substantial failure of justice. 1935 S. 145 (178)“ 1935 Cr. C. 753. 45 A. 
124 = 1923 A. 81 = 2+ Cr. L.J. 67,54 B. 934=1930 B. 595 and 1927 P. C. 44 = 100 

I. C. 227. 35 C. 61 Ref. Sec 20 C. 642. 

5. For non-compliance of the provisions of S- 162, a retrial should be ordered. 1935 
S. 145. 

6. Consent of parties will not render the evidence admissible. 1923 L. 630, 1931 P. 
34*i, 1926 P. 211. 

7. Mere infringement of the mandatory provisions of S. 162 is not sufficient to hold that 
Court has failed to administer justice. It must go to the root of trial and most in 
effect vitiate proceedings. 1935 R. 98=13 R 1 = 155 I. C. 66, 1927 P. C. 44=5 R. 
53, 53 M. 937 = 1930 M. 857. 1932 A. 681=54 .\. 1002. 54 B. 934 = 1930 B. 595, 10 
L. 794 = 1930 L. 318=31 Cr. L. J 343, 25 M. 61 and 45 A. 124 = 1923 A. 81 Ref. 

18. No Police statement — effect of — . 

1. Statement made at the trial only and not before Police in the investigation should 
not be believed. 54 P. L. R. 1916=34 I. C. 1004. 

2. A Police Officer can say that be got no information to such and such effect. 1931 

L. 177=32 Cr. L- J- 682. 

19. Non-compliance with S. 162. Cr. P. C. — Failure to supply copies.' ' 

1. Non-compliance with the provisions of S. 162, Cr. P. C., does not vitiate trial, unless 
It has caused prejudice to the accused 1932 L. 103 = 135 1. C. 209, 1930 B. 595, 
1927 B. 501, 55 B. 435, 16 C. 610, 7 L. 264, 10 L. 794, 1926 P. 20—211. 

2. The power of the Judge under S. 165, Evidence Act, cannot be exercised for the 
purpose of introducing evidence in contravention of S. 162, Cr. P. C., where the 
judge put some statements to a witness for contradicting him, although they were 
not proved, the procedure vitiated the trial. 58 C- 1009 = 1931 C. 189 = 32 Cr. L. 
]. 841. 

3. The trial was vitiated when Judge refused to give copies. 53 A. 45S. 

20. Object and scope of S. 162. 

1. The provisions of S. 27, Evidence Act, are quue independent of those of S. 162, Cr. 

P. C., and the amended section 162 does not in any waj affect S. 27. 1927 N. 17 = 

II4 I. C. 273 = 30 Cr, L. J. 258, 7 L 84=1926 L. 8S. 1926 R. 112 = 94 I. C. 705, 
1925 M. 574 = 86 I. C. 664, 1928 N. 108, 51 M, 967, 1927 C. l7, 55 M. 903 = 1932 

M. 391, 1933 A. 440. 

2. S. 1 (2) of Cr P. C. lays down that nothing contained in the Act shall apply to 
Bombay Police. Therefore S 162 does not exclude a statement before a Bombay 
Police Officer from being proved, except in so far as it is inadmissible under the 
Bombay City Police Act, 1902. 54 B. 528=1930 B. 155=31 Cr. L. J. 1003. 

3. Ss. 162 and 172 do not apply to Calcutta Police 1929 C. 257 = 116 I. C. 160. 

4. S. 162 applies to witnesses and not the accused. 118 I. C. 368=30 Cr. L. J. 916 

7 L. 84, 1927 C. 17, 51 M. 967, J923 N. 108 = 105 1. C. 442. 

5. S 162 applies to a case started on complaint. 1927 N. 24 = 99 I. C. 46=28 Cr 

L. J. 14. 

6. S. 162 applies to persons called by prosecntion and not to Court witnesses, ig"?? L 
713=104 I C. 444 = 23 Cr. L. J. 82S. 

7. The first information report is not a statement within the contemplation of S, 162 
because It is not made in the course of investigation. 54 C. 237=1927 C 17 = 25 
Cr. L. J. 99. 

6. For the application of S. 162 t^here must be a statement which is capable of being 
recorded. If n witness Fays "I did not tnahe an^ staten-ent to the Police” it cannot 
be a statement urder S. 162. 53 C. 950=1C0 1. C. 352 = 1927 C. 257 = 28 Cr. 



Siafemeni to Police— (contd.) 

12-A. During investigation. 

1. A statement made during investigation cannot be used. If it is made before or afttr 
the investigation it can be used. 1926 R. 116=4 R. 72, e.g., F. I R etc. 1933 L 
987, 57 B. 400, 1923 P. 634, 1935 Pesh. 165, 2 P. 517, 58 C. 1312] 193() C. 130. 

2. Statement made to a Police officer while acting under S. 174 Cr. P. C. is one made 
during investigation. 16 L. 345, 1927 M. 512. 

3. In a case of murder arising as a result of suspicion in the mind of Police Officer, tin 
investigation starts when he forms opinion to proceed. 1936 R. 455. 

12-B. During investigation of different offepce. 

1. Statement to Police during investigation of offence different from one und'^f trial caa 
be used by accused for cross-examination. S. 162 or its proviso does no^ t^PPly- 1933 
M. 65 (1) = 56 M. 154 = 34 Cr. L. J. 137. 

Z A girl abducted from Moradabad was found at Delhi by a constable who^^P^r**'! 
matter to Police. Sub-Inspector Delhi recorded her statement. Held it fell undfr 
S. 162 Cr. P. C. as Delhi Sub-Inspector had jurisdiction to investigate 
virtue of S. 156 (l)and S. 181 (4) Cr. P. C. 1933 A. 665 = 1933 Cr. C. ll+5. 

3. Oral statement to Police during investigation can be used at a trial fof offence 
not under investigation when they were made. 1936 L. 359, 56 M* 154=1933 
JI. 65 Ref 

4. S. 172, Cr, P. C., does not forbid a recorded statement to be used at 

offence not under investigation when it was made. 1936 L. 359, 17 P, !?• 1^94 loll 
1933 L. 498 = 34 Cr. J. 454 Ref. 

12-C. Dying declaration. 

Dying declaration is exempt from the operition of S. 152. 1923 C. 463, 

1932 L, 14, 1531 M. 430, 1922 P. 40. 

13. False. See False infofm.at»on—13'A. 

\4, Inquest report. 5ec Inquest. 

Inquest report mentioned that none of the people e.vamined could give nPy 
the murder, hter they depo>ed to alleged confession of accused. Held, ^ j, 
entitled to copy of inquest rej'ort and crosn-examine those witnesses, nn“ 

<i<.d uflt. UU undet Sx 161 CtxPxCx 1933 Cx 861=147 L C. 1®07* 

15. Investigating officer. 

1. S. 162 do-*s not prevent .a investigating officer from explaining his conduct 
mg a statement, “that at that time I ilid so and so I had received m 
to such and such effect." 1931 L. 177=131 I. C. 276 (2) = 32 Cr. L. j. 

2. If It IS d<*sired to show that witnesses for prosecution made divergent 
l^-fr-re Pnlj<"e and the Judg% the defence must prove it through the 
off.'er the record of the statement. 1931 C. 622 = 134 I. C. 763 = 32 Cr. 
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\atemeni to Police — {.contd^ 

3. List of stolen things given to supplement F. I. R. is admissible. 1933 L. 987. 

4. Failure to observe provisions of S. 162 amoanls to irregularity curable under S. 537. 
Generally refusal to supply copies of statement of material prosecution v/itness 
occasions substantial failure of justice. 1935 S. 145 (178)= 1935 Cr. C. 753. 45 A. 
124=1923 A. 81=24 Cr. L. J. 67, 54 B. 934=1930 B. 595 and 1927 P. C. 44 = 100 

I. C. 227. 35 C. 61 Ref. See 20 C. 642. 

5. For non-compliance of the provisions of S. 162, a retrial should be ordered. 1935 
S. 145. 

6. Consent of parties will not render the evidence admissible. 1923 L. 630, 1931 P. 
34i, 1926 P. 211. 

7. Mere infringement of the mandatory provisions of S 162 is not sufficient to hold that 
Court has failed to administer justice. It must go to the root of trial and must in 
effect vitiate proceedings. 1935 R. 98=13 R 1 = 155 1. C. 66, 1927 P. C. 44=5 R. 
53, 53 M. 937=1930 M. 857, 1932 A. 681=54 A. 1002, 54 B. 934=1930 B 595, 10 
L. 794 = 1930 L. 318=31 Cr. L. J 313, 25 M. 61 and 45 A. 124=1923 A. 81 Ref. 

3. No Police statement — effect of — . 

1. Statement made at the trial only and not before Police in the investigation should 
not be believed. 54 P L. R. 1916 = 34 I. C. 1004. 

2. A Police Officer can say that he got no information to such and such effect. 1931 

L. 177=32 Cr. L. J. 682. 

9. Non-compliance with S. 162, Cr. P. C.— Failure to supply copies.’ 

1. Non-compliance with the provisions of S. 162, Cr. P. C., does not vitiate trial, unless 
It has caused prejudice to the accused 1932 L. 103= 135 I. C. 209, 1930 B. 595, 
1927 B, 501, 55 B. 435, 16 C. 610. 7 L. 264, 10 L. 794, 1926 P. 20—211. 

2. The power of the Judge under S. 165, Evidence Act. cannot be exercised for the 
purpose of introducing evidence in contravention of S. 162, Cr. P. C., where the 
Judge put some statements to a witness for contradicting him, .‘ilthough they were 
not proved, the procedure vitiated the trial. 53 C. 1009 = 1931 C. 189 = 32 Cr. L, 

J. 841. 

3. The trial was vitiated when Judge refused to give copies. 53 A. 45^. 

0. Object and scope of S. 162. 

1. The provisions of S 27, Evidence •\cl,.are quite independent of those of b. 162, Cr. 

P, C,, and the amended section lt)2 does not in an\ w.i\ affect 27. 1927 N. 17 = 

114 I. C. 273 = 30 Cr. L J. 253, 7 L 84=I92'> L «8. 192o R. 112 = 94 I. C. 705. 
1925 M. 574 = 86 I. C. 664. 1923 N 103.51 M. 957. 1927 C. l7. 55 M. 903 = 1932 

M. 391, 1933 A. 440. 

2. S. 1 (2) of Cr P. C. lays down that nothing contained m the Act shall apply to 
BoniKay Police. Therefore S 162 does no* exclude a statement before a Bombay 
Police Officer from being proved, except m so far as it is i[.admt8sible under the 
Bombay City Police Act, 1901 54 B. 525=1930 B. 155 = 31 Cr L. J. 1003. 

3. Ss. 162 and 172 do not apply to Calcutta Police. 1929 C. 257=116 I. C. 160, 

4. S. 162 applies to witnesses and not the accused. Il'i 1. C. 355 = 30 Cr. I... J. 9J6 

7 L. S4, 1927 C 17, 5lM 957. 1923 N. 105= 105 1. C. 441 

5. !> 162 .applies to a case staned On complaint. 1927 N. 24 = 9> I. C, 4o“2‘iCr 

L.J. 14. 

6. S 162 applies to persons called b\ prosecution and not to Court witnesses. I9’7 L, 
713= 104 1 C. 444 = 25 Cr L. J S23 

7. The first information lepm is rot a ♦tatement within tl e ror.’er'p’iticn rf S. 162 
because it is not made in the course cf inxestifatiem. 54 C. 237- 1927 C. I7« 

Cr. L. J. 99 

Per the appliraticn cf S. 1(2 there r u«t It a staler, ert which '» c*pa'> tf 
revcided If a witrrts ra\s “I d d rc* r .-le sr> s’a’er ert to t Pel '■t ’ it rarmt 
be a slater «rt t-rder It 2. 5: C. 1. C. :f:=l'-r7 C. *'<7='^ Cr 

L.J.273. 


8. 



uoo 


Stalcnieiit to l>o!iCf^(coiil(l}. 

r\l the Irinl iinlmnifvrrdby aiiv thin*: nliicJi th-v Inve sii-I t ) Fohce. -Wh-rctbe 
Police Officer. ihjrin«r iHvrsticatioti oht.'iirj*’ ! the r.iijn.iturr^ nf in th- sta'e- 

mcnls nmcJc hy them and rr.luccd mto writmir uii<Jer S. 16^, the RTidcrjce of juch 
witnr'c;f.s iiami he rejected. It r. not an lfrcj:ulirity which can tie curM b- S 537 

1931 O. 172-U2 I. t:. t,. j, m .S’ J 1 1 II. 659. 

2. Tnkinp of sikMinture nffceti the v.nliie of evidmer, 1931 S. 78 ( 2 ). 

3. Signature on nt.^tejumt doe^ not make it I*, f. I{. 1923 M. 106. 

4. Where witne<n ilenie-; ^ipinture on hi< f»ohre statement h" <hoiiI'! not he prosecatd 
under S. 193, ns it rontraxrncH S-?. 161*162. M Cr. 1.. J. 302, 6 S. L. rt, 277. 

27. Singe for applying for copie* of — . 


I. 


3. 


4. 


8 . 

28. 

1 . 

2 . 

3. 

4. 

5. 


7. 

8 . 

9. 


An accursed per«'Ui is not cniiticil In .1 ropy nf .a st.atenient made l>y a prosecatioa 
witness under S. 16* until th" tt*itn'*«« i^s-uight to Ir* cross-examined. Hut as a 
matter of pnirlire th»‘re is no harm if a ropy »« piv>«n at an earlier stage 1929 L. 
429-117 I. C. 377^-30 Cr. I.. J. 7. 760. 1924 P. 593 110 I. C. 459. 

Accused has n right to apply for copies ns soon a.s n witness js called for prosecution 
either in an enquiry or a trill. 1^29 N. 172*' 117 I. C. 213 = 30 Cr. L. J. 723. 
W'hcn the witness enters the witness l*ot the ncrii«'*d is entitl'd to npplv fjr a cop?. 

52 Ih ins'- 1923 n. 23, 1935 K. 9S=I3U. 1. 54 C. 307, 5! A.45'5. 7 P. 205, 8 P. 
279, 1927 P. 325. 1931 A. 2-3, 192? I*. 2U. 1923 R. 150, 56 C. 8-10= 19 9 C. IS2 
and 53 A, 94 = 1931 A. 34 (Kef.) 


Copies of st.itsments to the Police should not tie granted until the stage of cross- 
esaniination is reached. If that stage is allowed to go by without .application bein? 
made the accused must wait until the witness is, again to be cross-examined. 1930 
M. 185*122 I, C.463«3I Cr. L. J. 414. 

If the accused did not apply for copies in the Court of Committing M.Xgistrate, be 
can do so at the time of trial before the Sessions Judge. 56 C. 840* I92§ C. 182* 
116 I. C. 167*30 Cr. U J 580. 


That the cooies can be demanded only after cross-examination of a witness is 
would lead to Inconrenlence and delay in the trial. 1927 N. 24*99 I. C. 46*23 
Cr. L. J. 14. 

Aoffi'wvd car? ^tv. 7 at a Jt?.*# fo hf mik A3 C. }D23. 

Accused is entitled to a copy before witness is called. 1934 N. 138. 


Statement — what is. 

Statement may be oral or by signs. 1935 S. 145, 1923 M. 1028, 1925 B. 

5 L. 305. 

Statements attested by the Sub-Inspector concerned, although recorded in his diary, 
are recorded under S 162 and can be used for contradicting the witnesses in cross- 
examination. 1927 O. 321 = 104 I. C. 242= 28 Cr. L. J. 802. 

For the application of S. 162, there must be statement which is capable of be’'’® 
recorded, and therefore, if a witness saj's, “I did not make any statement to the 
Police,” it cannot be a statement under S. 162. 1927 C. 257 = 53 C. 980. 

First information report is not a statement to Police under S. 162, as it is not made 
during the investigation. 54 C. 237=1927 C. 17 = 28 Cr. L. J. 99. 

Statement recorded in a special diary' in any form is a statement recorded under 
S. 161, Cr. P. C., and the defence is entitled to a copy. 1928 C. 260^2” 
Cr. L. J. 531. 

Statement though not full and only a memorandum is a statement recorded. 53 A. 
458, 1935 R. 98, 1935 S. 145, 1933 L. 498, 1932 L. 103, 1933 P. 589, 1933 N. 4, 
1929 R. 87, 1932 C. 375. • 

Statement does not include the record of search made by Police. 1925 M. 574, or 
signature on blank paper for purposes of comparison. 56 B. 304. 

Identification of - .to statement and is inadmissible in the usual 

course. 1921 C. 311 Contra 1929 N. 36, 1920 P. 334. 

Noting of gist of ‘ ' to “reduced into writing." 1933 P. 589. 



to Police — (coHfd.) 

10. Statement may be contained in inqnest report. 1933 C. 861. 

11. Memoranda or Tcrbatum report of statement of witnesses are covered by S. 16i. 

1933 N. 4=34 Cr. L. J. 127, 53 A. 458, 1927 C. 644. 

12. Memoranda or verbatum report of statements of witnesses do not become privileged 
under S. 172, Cr. P. C. 1933 N. 4=34 Cr. L. J. 1.7, 53 A. 458, 1927 C. 644. 

13. A statement will not include a mere summarj’ of it in charge sheet. 1 Cr. L. J. 1027. 

29. Statement in security proceedings. 

Inquiry under chapter 8 is not an inquiry into an offence and therefore statement given 
to Police cannot be shut out by the provisions of S. 162. 1933 M. 688 (2) = 
56 M. 987. 

30. Statement to Excise officer. 

An Excise Officer is not to be regarded as Police Officer for the purpose of S. 162. 1934 
C. 616=35 Cr. L. J. 1178. 

31. Value, use of — . 

1. Standing by themselves, the Police proceedings are not substantive evidence in the 
case and cannot be used in order to test the correctness of the statements made by 
witness on oath before the Court. 192S L. 820 = 109 1. C. 221 = 29 Cr. L. J. 493. 

2. A Magistrate is not justified m referring to the statements made in the Police dianes 
unless and until the witnesses have been confronted by those statements. 1926 L. 
365 = 27 Cr. L. J. 607, 1926 P. 20= 27 Cr. L. J 362, 1927 R. 74. 

3. A Police statement can only be used for contradicting prosecution witnesses. 1924 
B, 510=83 I. C. 1007, 9 O. W. N. 437, 1926 L. 54=89 I. C. 232, 7 L. 264, 1933 
P. C. 124, 56 M. 231, 8 L. 605, 33 Cr. L. J. 637, 54 C. 237, 1926 R. 116, 1926 L 
54. 1930 434—491. 

4. It is improper to use Police diaries against the accused, though can be used in his 
favour. 1925 L. 295 = 8+ I. C. 436, 1923 L. 516=25 Cr. L. J. 409, 1932 0.247 
1926 C. 320, 1926 L. 363, 17 A. 57, 22 B. 596. 

5. Consent or desire of accused cannot legalize the procedure of using Police diaries as 
evidence in the case either for or against the accused. 1925 O. 1 =75 I. C. 753=25 
Cr. L. J. 49. 

6. Statements to Police cannot be used for corroborating prosecution witnesses. 8 P 

279=1929 P. 268=3C Cr. L J. 853. 1925 L. 337=6 L. 24. 

7. Statements to Police cannot be used by the prosecution. 1931 C 622 

8. Statements by witnesses before Police are not admissible for the purpose of corrobo- 
rating their depositions before the Committing Magistrate. 6 L. 171 = 1925 L. 295. 

9. To believe the evidence of a witness because a perusal of Police diary showed that 
he was examined at the earliest opportunity and had made the same statement before 
the Police, is an improper use of Police diaries 1926 L. 363 = 27 Cr. L. J. 614. 

10. The question before Jury is whether the consistency in the statements before Police 
and the Court, did not make the evidence m Court unreliable. 7 P. 50 = 1928 P 
31 = 104 I. C. 459=28 Cr. L.J. 843, 1930 P. 513 = 9 P 606 

11. Statements to Police cannot be used to convict an accused. 1932 0 247. 

12. A Sub-Inspector entered in a Police diary a statement of person who was afterwards 
murdered. The Sub-Inspector also died Held, that statement is admissible under 
S. 32 (2). Evidence Act. 1932 A. 44i 

13. Accused in appeal cannot complain that trial Court refused to refer to statement 
and at the same time to say that appellate Court is not entitled to refer to them 
because he has not requested it so to refer. 1935 R. 98= 13 R. 1 = 155 I. C. 66. 

14. Purpose for which Judge refers to the statement to Police is not to see whether 
there is material for cross-examination but whether there is any portion to be 
excluded under the second prox'iso. 1935 R. 98=13 R. 1 = 155 I. C. 66. 

15. Statements recorded in a special diary under S. 172 cannot be used except as pro- 
vided in S'. 162, Cr. P. C. 1935 R1 370. {Case law discussed). 
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2 . 

3. 

4. 


27. 


1 . 


Slatemeut to Poltce — (contd). 

at the trial unhampered by any thing: wh/cii they have said to Police. - Where the 
Police Officer, during investigation obtained the signatures of witnesses to the state- 
ments made by them and reduced into writing under S. 162, the evidence of sack 
witnesses must be rejected. It is not an irregularity which can be cured by S. 537. 
1931 O. 172=132 I. C. 234=32 Cr. L. J. 860. See 11 B. 659. 

Taking of signature affects the value of witnesse's evidence. 1934 S. 78 (2). 
Signature on statement does not make it F. I. R. 1925 M. 106. 

Where witness denies signature on his Police statement he should not be prosecuted 
under S. 193, as it contravenes Ss. 161-162. 14 Cr. L. J. 302, 6 S. L. R. 277. 

Stage for applying for copies of — . 

An accused person is not entitled to a copy of a statement made by a prosecution 
witness under S. 162 until the witness is sought to be cross-examined, But as a 
matter of practice there is no harm if a copy is given at an earlier stage. 1929 L, 
429 = 117 I. C. 377=30 Cr. L. J. 7, 760, 1928 P. 593 = 110 I. C. 459. 

Accused has a right to apply for copies as soon as a witness is called for prosecution 
either in an enquiry’ or a trial. 1929 N 172= 117 I. C. 213 = 30 Cr. L. J. 728. 
When the witness enters the witness box the accused is entitled to apply for a copv. 
52 B 195«=1928 B. 23, 1935 R. 98=13 R. 1, 54 C. 307, 53 A.45S, 7 P. 205, 8 P. 
279, 1927 P. 325, 1931 A. 2'3, 1927 P. 243, 1928 R 150, 56 C. 840== 19 9 C. 182 
and 53 A. 94*1931 A. 34 (Ref.) 

Copies of statements to the Police should not be granted until the stage of cross- 
examination is reached. If that stage is allowed to go by without application being 
made the accused must watt until the witness is again to be cross-examined. I’SO 
M. 185 = 122 I. C. 463=31 Cr. L. J. 414. 

If the accused did not apply for copies in the Court of Committing Magisttal®> ^ 
can do so at the time of trial before the Sessions Judge. 56 C. 840=1929 C. 182- 
116 I. C. 167=30 Cr L J 580. 


2 . 


4. 


6 . 


That the copies can be demanded only after cross-examination of a witness is 

■ ■ delay in the tnal. 1927 N. 2*^99 I. C +6*^^ 


7. 

8 . 


would lead to inconvenience and delay 
Cr. L. J. 14. 

Accused can apply even at a late stage to be furnished with copies. 33 C. 1023. 
Accused is entitled to a copy before witness is called. 1934 N. 138. 

28. Statement — 'vvhat is. 

1. Statement may be oral or by signs. 1935 S. 145, 1928 M. 1028, 1926 B. 

5 L. 305. 

2. Statements attested by the Sub-Inspector concerned, although recorded in hjs 
are recorded under S. 162 and can be used for contradicting the witnesses m 
examination. 1927 O. 321 = 104 I. C. 242=28 Cr. L. J. 802. 

For the application of S. 162, there must be statement which is capable 
recorded, and therefore, if a witness says, "I did not make any statement o 
Police," it cannot be a statement under S. 162. 1927 C. 257 = 53 C. 9S0. 

First information report is not a statement to Police under S. 162, as it is not 
during the investigation. 54 C. 237=1927 C. 17=28 Cr. L. J. 99. 

Statement recorded in a special diary' iu any form is a statement 
S. 161, Cr. P. C., and the defence is entitled to a copy. 1928 C, 

Cr. L. J. 531. 


3. 


1928 C. 


Statement though not full and only a memorandum is a statement ^ i’ 

458, 1935 R. 98. 1935 S. 145, 1933 L. 498, 1932 L, 103, 1933 P. 589, 1933 1^- . 
1929 R. 87, 1932 C. 375. 


Statement does not include the record of Search made by Police. 1925 M. 574, 
signature on blank paper for purposes of comparison. 56 B- 304. 

Identification of a person amounts to statement and is inadmissible in the ^ 
course. 1921 A. 215. 1935 C. 311 Contra 1929 N. 36, 1920 P, 334. ' 

Noting of gist of statement amounts to “reduced into writing." 1933 P. 589. 


Strangutatiofi — (contd.) 

Too much importance must not be attached to this supposed correspondence -when 
the ligature is not forthcoming. In manual strangulation the marks of bmising and 
ecchymosis will be in the front of the neck, chiefly about the larynx and below it. 
Greater importance is to be attached to the liyidity, ecchymosis, and abrasion of 
the skin in the course of the ligature than to the circularity of the depression pro- 
duced by it. Taylor’s Med. Jur., 1928, P. 657. 

2. In the strangling of a living person by a cord, it is scarcely possible that a murderer 
can avoid producing on the neck marks of severe injury, and in the existence of 
those we have evidence of the violent manner in which death has taken place. 
Fracture of the hyoid bone is extremely rare except in cases of manual strangula- 
tion, in which it is relatively common. Ibid, P, 658. 

4. Was death due to — . 

1. In the absence of ecchymosis from the neck, it will be difficult to form an opinion, 
unless from circumstantial evidence There may not always be an acchymosed 
circle for a person may be strangled by the application of pressure to the neck 
through the medium of the fi-^ger-nails or of any hard or resisting substance. 
Tailor's Med. Jur , 1928, P. 659. Lyons Med. Jur., 1935, P. 305. 

2. In the absence of all marks of violence round the neck, we should be cautious in 
giving an opinion which may affect the life of an accused party, for it is not prob- 
able that homicidal strangulation could be accomplished without the production of 
some appearances of violence on the skin over the larynx or windpipe. It is 
doubtful whether strangulation can ever take place without some mark being found 
on the neck indicative of the means used There is nothing to justify a witness in 
stating that death has proceeded from strangulation if there should be no appearance 
of Uvidity, ecchjmosis, or other violence about the neck or face of the deceased. 
When there are signs of mechanical violence to the neck, such as fracture of the 
larynx or windpipe or hyoid bone, with laceration of the muscles, and a risible 
depression, such as a cord, a ligature, or manual pressure would produce, a 
medical opinion may be fairly given in spite of putrefaction Tailor s Med, Jur. 
1928 Ed., P. 660. 

5. Was U accident, suicide or homicide. 

1. Before a charge of murder by strangulation is raised against any person from marks 
or appearances found On a dead body care should be taken that thej admit of no 
other probable explanation than the direct application of violence. Tailor s Med 
Jur., 1928, Vol. /, P. 665. 

Z. liven if marks indicative of strangulation are di<corered, the question arises whether 
they may not have been produced bN the deceased ui>Dn himself in an attempt at 
suicide which may have failed If the bod> of a person is allnned to coci nitli a 
handkerchief, band, or tightly htting collar round the neck, a mark resembling that 
of strangulation may be produced. Supposing the marks of fingers or finger-nails 
exist, the presumption IS in favour of homicide In cases m which xtrangubtion 
has resulted from a compression oi the windpipe b> the fingers (throttling), and 
where there are ecclnmosed marks indicaiire of direct violence, we have the 
strongest presumptive evidence of murder for neither accident nor suicide could I'c 
urged as affording a s.atisf.actor\ explanation of their presence. If, liesides these 
marks of fingers, we find a circular mark with a ligature still around the neck, the 
presumption of murder becomes very strong In homicidal strangulation, from the 
unnecessan violence used, we max expect to find the tkin mcch ecchjn’Osed 
l.a^er.ated, or excoriated, .uid the deep «eated parts, such as the rru«cles and vessels 
more or le«5 bruised or lacerated Ihehxo-d bone, br>rr cr trachea nav show' 
signs of pressure buch a degiee of violence is not to be expected in su cidal 

stmnguUtion. pp €06 667. Lyon s Med Jur , 1935, pp. 305 jQC. 

6. Nature of ligature — marks on the neck. 

1. The condition of the m.irk on the reck, tbe course ard direrticn ef the ccrd the 
mo^le in which it was secured cr fixed in order to j reduce ef ectne pres^cre c*a the 
windpipe, the amount of injury to tbe r-u'cles and parts lereatb, ere Circtr staTts 
from which, if observed at the time, a correct medical cpi-nica m.iT peneralh le 
formed. If the means cf ccastnctica are ttnexed. cr the errd cr }'pa«t.re is 
IxiscIn appl fd, these facts ualets txpbirtd. tie pincr- p:i\t ci 1 cmicide. Vtij/cr’s 



StoUft Proj>eriy — {co/icJd.) 

7. Melting ornaments. Sec Assisting in concealment of — . 

8. Pointing out — . See DiscoTcrj' — J4. 

9. Receiving — . Sec Receiving stolen property, 

10. Recovery list of—. Sea Recovery list. 

11. Restoration of — . See Theft — 27. Disposal of property. 

12. Transfer of — . 

Transfer of stolen goods passes no title. 1924 C. 816. 

13. Types of— . See Theft— 30. 

14. What is—. See Receiving stolen property. 

1. Stolen property into or for which stolen property has been converted or exchanged 
IS not stolen property. 39 R. R. 1881 Cr. 

2. Money obtained by cashing forged cheque is not property, 24 W. R. 33 (35). 

STONE THROWING, See Rash and negligent act. Culpable homicide, grievous hurt 

— 33. Mischief— 8. 

STOPPING PROCEEDINGS. S. 249. Cr. P. C. 

1. S. 249 applies to cases instituted otherwise than on complaint, 9 P. R. 1913, 23 M. 
626, 21 Cr. L. J. 184. 

2. Stopping proceedings does not bar retrial. 9 P. R. 1913, 29 M. 126. 

3. An order under S. 249 does not amount to dismissal of compUint, therefore no 
further inquiry under S. 436, Cr. P. C., can be directed. 1934 A. J7*=35 Cr. J- 
564, 9 P, R. 1913. 

4. S. 249 applies only to summons case. 1926 P. 292=®5 P. 243. 

STRANGULATION. Sea Murder — 43, Culpable homicide — 30, Suicide, hanging-'H, 

1. Definition. 

Strangulation may be dehned as an act of violence whereby constriction is applied to 
the neck (air-passages and blood vessels) by some means other than the weight of 
the victim’s body. Taylor’s Merf. /«r , 192S, Vol. I, P. 655. 

2. Distinction between hanging and—. 

1. In hanging the phenomenon of asphyxia takes place in consequence of the suspension 
of the body, while in strangulation asphy.xia may be induced not onlj' by the ciw 
striction produced by ligature round the nedk independently of suspension, hu y 
the simple application of pressure (throttling), through the fingers or otherwise o 
the windpipe. While the proof of death from hanging leads to a strong presump- 
tion of suicide, the proof of death from strangulation is firima /acte evidence 
murder. Taylors Med Jur, J928, P. 654. It differs from strangulation in ' 
the latter some external force other than the weight of the body is the means ny 
which the neck is constricted. Ibid^ P. 682. 

2. Markes on the neck from strangulation differ from hanging marks in being tru^y 
transverse in direction, low on the neck and continuous. Saliva running m s‘ra 
lines down the chin and chest, a common appearance in death from 

not present in strangulation. In strangulation, less often than in hanging, 
death may take place from inhibition of the heart. Lyon s Med. Jur., 
pp. 302—304. 

3. Post mortem appearance in — . 

1. The face may be livid and swollen, the eyes wide open, prominent, 

the pupils are dilated, the tongue swollen, dark coloured and protruded; it .yjjg 
times bitten by the teeth and a bloody froth escapes from the mouth and 
If much force has been used in producing the constriction, the windpipe,^' 
muscles and vessels in the forepart of the neck, may be found cut or Jacera f 
hyoid bone is sometimes fractured, and even the vertebra: of the neck ^ 
damaged. The mark on the neck when a ligature has been used 
described as a depression, wide but not deep, and corresponding in its cnara 
the form and thickness of the ligature and the mode in which it has been sc 



Strangulation-~^(cotttd.) 

Too much importance must not be attached to this supposed correspondence when 
the ligature is not forthcoming. In manual strangulation the marks of bruising and 
ecchymosis will be in the front of the neck, chiefly about the larynx and below it- 
Gre.ater importance is to be attached to the lividity, ecchymosis, and abrasion of 
the skin in the course of the ligature than to the circularity of the depression pro- 
duced by it. Taylor s Med, Jur., 1928, P. 657. 

2. In the strangling of a bring person by a cord, it is scarcely possible that a murderer 
can avoid producing on the neck marks of severe injury, and in the existence of 
those we have evidence of the violent manner in which death has taken place. 
Fracture of the hyoid bone is extremely rare except in cases of manual strangula- 
tion, in which it is relatively common. Ibid, P. 658. 

4. Was death due to — . 

1. In the absence of ecchymosis from the neck, it will be difficult to form an opinion, 
unless from circumstantial evidence. There may not alwajs be an acchymosed 
circle for a person may be strangled by the application of pressure to the neck 
through the medium of the fi-'ger-nails or of any hard or resisting substance. 
Taylor s Med. Jur , 1923, P. 659. Lyons Med. Jur., 1935, P. 305. 

2. In the absence of all marks of violence round the neck, we should be cautious in 
giving an opinion which may affect the life of an accused party, for it is not prob- 
able that homicidal strangulation conld be accomplished without the production of 
some appearances of violence oo the skin over the larynx or windpipe. It is 
doubtful whether strangulation can ever take place without some mark being found 
on the neck indicative of the means used. There is nothing to justify a witness In 
stating that death has proceeded from strangulatiou if there should be no appearance 
of lividity, ecchymosis, or other violence about the neck or face of the deceased. 
When there are signs of mechanical violence to the neck, such as fracture of the 
larynx or windpipe or hyoid bone, with laceration of the muscles, and a visible 
depression, such as a cord, a ligature, or manual pressure would produce, a 
medical opinion may be fairly given in spite of putrefaction. Taylor's Med, Jur 
1928 Ed., P. 660. 

5. Was it accident, suicide or homicide. 

1. Before a charge of murder by strangulation is raised against any person from marks 
or appearances found on a dead body care should be taken that they admit of no 
other probable explanation than the direct application of violence. Taylor's Med 
Jur., 1928, Vol. I, P. 665. 

2. Even if marks indicative of strangulation are discovered, the question arises whether 
they may not have been produced by the deceased upon himself in an attempt at 
suicide which may have failed. If the body of a person is allowed to cool with a 
handkerchief, band, or tightly fitting collar round tbe neck, a mark resembling that 
of strangulation may be produced. Supposing the marks of fingers or finger-nails 
exist, the presumption is in favour of homicide In cases in which strangulation 
has resulted from a compression ol the windpipe by the fingers (throttling), and 
where there are ecchymosed marks indicative of direct violence, We have the 
strongest presumptive evidence of murder for neither accident nor suicide could be 
urged as affording a satisfactory' explanation of their presence. If, besides these 
marks of fingers, rve find a circular mark, with a ligature still around the neck the 
presumption of murder becomes very strong. In homicidal strangulation, from the 
unnecessary violence used, we may expect to find the skin mccb ecchymosed 
lacerated, or e.xcoriated, and the deep-seated parts, such as the muscles and vessels 
more or less bruised or lacerated The hyoid bone, larynx or trachea mav show 
signs of pressure. Such a degree of violence is not to be expected in suicidal 
strangulation. Ibid, pp. 666 667. Lyon's Med. Jur., 1935, pp. 305-30G. 

6. Nature of ligature — marks on the neck. 

1. The condition of the mark on the neck, the course and direction of the cord the 
mode m i\hich it was secured or fixed in order to prodcce effective pressure on the 
windpipe, the amount of mjery to the muscles and parts beneath, are circLirstarccs 
from which, if observed ac the time, a correct medical opinion may generallv he 
formed. If the means of constriction are removed, or tbe errd rr ligature is 
loosely applied, these facts unless explained, are picsumptne cf bcmicide. Taylor’s 
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Siranguiation — (concld.) ■ . 

Med.Jur., 192S, Vol, 1, P, 671. 

2. Thus, if the cord or hg'ature should be found loose or detached, if the ecchymosis or 
rnatk in the neck should not accurately correspond to the points of greatest 
pressure if, moreover, the means of constriction were not evident when the body 
was first discovered and before it had been removed from its situation, there would 
be fair grounds for presuming that the act was honucidaL If the ligature be still 
around the neck, the position of the knot may throw some light upon the case, ii 
tied in two or three knots at the back of the neck, the presumption is in favour 
of homicide. In all cases the cord oc ligature, if forthcoming, should be examined 
in order to determine whether it bears upon it marks of blood, or whether hair or 
other substances are adhering to it. Sometimes strangulation had been sutcidally 
effected by a rough cord passed repeatedly round the neck, and tightened by being 
pulled with each hand. No hard and fast rule can be laid down on the subject it 
IS necessary to judge each case on its own merits. Ibid, pp.4372 — 674. 

3. If a ligature has been used, a mark, save m exceptional case, would be found on the 
neck- This differs from hanging mark, in being transverse m direction, low on the 
neck and continuous, t. c„ completely encircling the neck. The marks left on tbe 
throat in throttling are dark in colour and correspond to the shape of fingers. If one 
hand has been used, severe bruises may be found on one side of the neck. Frequent- 
ly nails may cause cuscentic abrasions on the throat. Lyons Sled. Jur., 1935, 
i>p. 302^03. 

4. Strangulation by compression of the neck with a stick or other hard substance is 
often met with m India. This causes abrasions and bruises on the front of tbe 
neck, and usnally severe local injury such as fracture of* the cartilages on hyow* 
Lyoiis Sled. Jur., 1935, Ed., P. 304. 

7. Circumstantial evidence—. 

1. Without circumstantial evidence, the best medical opinion m these cases will 
amount to nothing. It is a mistake to suppose that we must in all cases look w 
medical circumstances alone for cleanng up intricate questions. It is scarcely w 
be imagined that any person who did not contemplate suicide would retire to rest 
■with a hanckerchief tied in a double knot so tightly around the neck as to 

very difBcult to remove. It requires but little ingenuity to see that clrcutnswnh*^ 
evidence may be almost the only support of a theory either of suicide or 
time, place, locked doors, fastened -windows, motives, etc., etc., may all play 
part. Taylors Med, Jur. W28, pp. ^74— 

2. Blue nails will confirm the suspicion of asphyxia aroused by other appearaiices. 
Lyons Med. Jur., 1935, P. 715. 

STRAYING OF CATTLE. See Criminal misappropriation 20. Mischief— 9.' 
STRIKING OFF CASE. 

The Magistrates order striking off case reported to him under S. 173, Cr. F. C., if 
Judicial order. He can re-open the case by calling for charge sheet under > 
(l)(c). 1933 F. 242*= 12 P. 234. 1928 P. 585 Diss. from. 

STUFFING CLOTH IN THE MOUTH. See Culpable homicide — 30. 

STRYCHNIA— POISONING BY. See Poison— 17. 

SUDDEN QUARREL. See Murder— 80. 


SUFFOCATION. Sea Hanging. 

1, Death caused in . — Sec Culpable homicide — 31. Attempt to murdet 6. 

Death by suffocation is caused by means other than direct pressure on the 

for example -.-U) by the closing of the mouth and nostrils ; (2) by jn 

chest ; (3) b) the blocking of tbe lumen of the glottis or air tubes , and t 
atmosphere deficient in oxygen. Lycti’s Med. Jur., 7935, P. 306. 


Definition. 

By "suCccation' 


to understand that conditirn in which air 


penetrating into the lungs, not by eonstrictirn of the v indpipe, but b> - the 

meal cause operating (a>«ctemally by pressure on tbe ®best, or by ^-indpip®* 
mouth and nostrils ; cr (6) lotercaily by closing the lumen of the throat. 
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foc(ttiort’—{concl(i.) 

and Tlie term ‘VulTocalion” m applied to various conditions in which 

the symptoms and clTccis differ. SmotherinR is a \ariety of suffocation, and is caus- 
ed by coverinc the mouth and nostrls In anv wav so ns to prevent the free ingress 
and acress of air. Tuylor ^ Meii. Jur., t92S, Vol. /, P. CIO, 

Symptoms. Same as in hanging. 

Post-mortem appe.arance. 

There are rarcU any considerable marks of violence externally. When the body has 
become perfeetb coM, there nnv be pilches of brniity diffused over the skin ; but 
the«e arc not .alwavs present. The bps are livid ; the ?km of the face and neck 
may be pale, or present a dusky-violet tint ; the eyes are congested ; and there is a 
mucous froth abaul the bps and mouth. None of these signs are at all characteris- 
tic, and the absence of all of them is no proof that death did not occur from suffo- 
cation ; if they are present they certainly offer grounds for preliminary suspicion. 
The stomach and intestines have been observed to present patches of lividity. The 
kidneys mav be mare strongly congested nith blood than the liver, spleen and other 
organs. The vessels of the brain are sometimes congested, bu* at other times they 
do not appear to l>e more than ordinarily full. Tiiylor's ^Jc^l Jiir., 1928, Vol. I, 
pp, 611.61 2. 

Was it accident, suicide or homicide. 

1. Homicide by suffocation is not likelv to be .attempted on a healthy adult person, un- 
less he is rendered defenceless by intoxication. As an accident, smothering may 
conceivably take place when a person falls, in a state of intoxication and debility, so 
that his month is in any way covered, or the .access of air to the mouth or nostrils 
IS interrupted. Toylor s Med. Jur , 1928. P. 618. 

2. If the person has been able to struggle, it is probable that marks of violence, m the 
shape of scratches or bruises, may be found about the mouth and nostrils, with 
hrui«es or marks of pressure on the chest, legs or arms, and a bloody mucous froth 
in the air-p.ass.ages. It is certain that most individuals would have U in their power, 
unless greatly incapacitated by di«ea«e or intoxic.ation, to offer such a degree of 
resistance as would leave upon their bodies indubiuable evidence of murderous vio- 
lence, Death by suffocation may be considered .as presumptive of homicide, unless 
the facts are clearlv referable to accident. Ibid. P 619. 

3- Accidental suffocation is, however, so p.alpable from the position of the body and 
other circumst.ances, that when death is clearly traced to this case it is not easy to 
conceive a c.ase in which it would be difficult to distinguish it from one of murder. 
Infants often lose their lives by accidental suffocation in consequence of the repre- 
hensible habit tollowed by nurses of stuffing into the mouth a little bag filled with 
sugar or other sweet material, in order to quiet the child Ibid, pp. 619 — 622. 

d. If the deceased is an adult the presumption is always in favour of accidental suffoca- 
cation Lyons Med. Jur., 1935 Ed., P. 309. 

uggestion by accused. See Evidence — 36 
UMMARY DISMISSAL— OF APPEAL Sec Appeal — 47. 

UICIDE. See strangulation, suffocation 
• Abetment of—. S. 306, I. P C. 

T One R died and his widow declared her intention to be a suttee. The accused 
sent for Police but before their arrival, they took the body to the cremating ground 
and they were so much overpowered by a miracle that they supplied her ghee to 
pour over her and the pyre and did not use any force to prevent her. Held, they 
were guilty under S 306. 36 A 25. 

2« In a case of suttee, \ ordered the pile to be lighted. B did not then assist but 
afterwards when woman fled from the pile induced her to return. A was guilty 
of abetment of culpable homicide hut B^of abetment of fuicide onlv. I R. J. P. 

J. 174. ' ^ 

3. Accused accompanied a woman to the pyre and one of them told her to say "Ram 
Ram” and she would become suttee. Held, that they were engaged with' her in a 
conspiracy for the commission of suttee. 3 N. W. P. 316. 
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Stficids—icofitd.) 

4. It is no defence that abettors of the woman committing sattee were expecting a 
miracle and d d not anticipate that the pyre v.-ould be ignited by human agencv. 8 
P. 74 ==1928 P. 497. 

2. Attempt to commit — . S, 309, 1. P. C. 

1. Where a woman in order to commit suicide by throwing herself in the ■aeif. ran to 
the well and wa'S arrested. Held, not gmlty, for she might hare changed her roind 
before jumping m. S M. 5. 

2. Where a woman being dn-eerr mad b-y prolonged labour threw Herself into a well 
and a clnld was born dead, she is guilty under S. 309 and Ss. 312—511, 1. P. C. 50 

I. C. 1003 = 20 Cr. L. J. 395. 

3. Accused jumped into the well to arold Police custody and came out of hts own 
accord IS not guilty under S. 35 9. 14 I. C. 598 = 14 B. L. R. 146 = 13 Cr, L. 

J. 246. 

4. Deaf and dumb person, able to understand by signs, attempted to commit suicide ts 
guilty under S. 309, 25 B. L. R. 43, 

5. A person who emasculated himself is not gailty under S. 309. 22 P. R. 1878 Cr. 

6. A *;abstant<ve sentenco shotild not be p.a«‘sed against the accused, ‘where he suHsis 
from bodily affection which is likely' to cause him acute mental depression. 2 L. 
B. R. 209. 

7. A person found guilty must be sentenced to some imprisonment and not merely 1° 
payment of fine 1 B. H. C. U. 4. 

8. Statements made by a person .about his own ilMreatment, before he coromitteil 
suicide, are admissible under S. 32 (l), Ev. Act. 20 P R. 1916 Cr. 

3. Causes of—. 

(a) Grief or shame. Numerous instances arc recorded by wives after with 

their husbands or with their husband’s rehtires. Pregnancy following illicit laUr* 
course has also led to suicide. In the case of males it ss due to mental distress 
on account of domestic quarrels or pecuniary losses. Instances are also 
with of suicide from distress of miad arising from arrest on criminal charges, tel 
Phywal suffering Severe ph 5 '«icai pam is a frequent more or less direct cavse ot 
suicide, particularly among females, (c) One form of suicide is the prac- 
tice known as sitting “Dharna" ot starring himself at thedoorofan enemy 
debtor. Chevers mentions a case of a man at Singapur who 
throat at his neighbour's door in order to get him hanged, (d) Oo>«e^tic/rOKW«* 
and v.'C'Tiei The mental distress arising out of quarrel with husband or hu®' 
band’s relations IS a common Cause of suicide (e) Venereal Disease is sometimes 

the cause. Ibid. {/) Fanatic, reltgitms and imitative e.g. Scitti. Lyou s 

1904 hd. pp 709- /;0. 7935 Bd. P. 226 The human fraihties and passions 
are to be found m all nations, and hence we observe, that the hope to ser'*a 
country, parent or friend, respect for the religion, for the law s, t he beiief m 
certain religion or dogma, philosophical principles, prejudices, usages, pam, 
or physical, chagrin, weariness of Jife, impotence, delirium of p.nssioa, acu 
disease and nwnm, are the motives and causes of suicide. Ryans M€d.Jur.i 
1S36, P 341. 

4. Disappearance of evidence of. 

Since suicide is no offence, the removal or concealment of body is no offence under S. 
201. 17P. W. K. 1911 Cr., 1934 S. 139. 

5. Threat to commit — . .S’ee Criminal intimidation— 13. 

6. Whether wound is honsicilal or suicidal ? 

The qufsti 'n whether a wound is due to homicide or suicide can be ansi^ered by ^ 
C<i) The nature or appearance of the vronnd (b) The Posiliou of the v)0ua .i 
tie’eettou pf iround. (rf) Number of wounds — 

1. Hstensive anil mortem abrasions on a body are always suggestive of 

d<n»b. Aftr/Jtions are not usually found on the bodies of suicides, nor on tn 
of murdered. Lyons Med. Jur„ 193S, P. 227, 
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Suicide — [cotitd.) 

2. Severe contusions tell against suicide, except in the rare cases of persons falling 
from heights. An individual contemplating suicide will not choose a blunt weapon 
Ibid. P. 228. 

3. lucised wounds inflicted with n sword, axe or other heavy weapon, point to homi- 
cide. The position on the throat, the seventy and the direction will determine 
whether a wound is homicidal or suicidal. Ibid, P. 228. 

4. The typical homicidal throat wound is situated below the Pomum Adami, that 
of suicide above it. The plane of the homicidal wound is generally horizontal 
that of suicidal one is upwards. If more than one severe wound is present the 
case is one of murder. The homicidal wound is generally more severe than the 
suicidal one. It is scarcely possible that one of two persons equally matched as 
regards strength could cut the throat of the other if he was awake. He might 
stab him on the throat, but could not inflict the typical throat wound unless 
assisted by another. Ibid, pp 228-229< 

5. Blood stains on the back of the hand, thumb, and first finger point to self-des. 
truction. Ibid, P.232. 

6. A cut in the clothing corresponding in position to that on the body is almost proof of 
murder. The suicidal wound is generally high on the throat. Ibid. 

7. The presence of the weapon used near the body points to suicide, though some- 
times It IS put aside. Ibid. 

8. The weapon tightly grasped in the hand forms an absolute proof of suicide. Ibid. 

9. Incised wound over the wrist or bend of the elbow are sometimes suicidal. Punc- 
tured wounds are seldom suicidal. Occasionally a person stabs himself on the 
abdomen or throat. A number of stabs scattered over various parts of the 
body mean murder. P. 233. 

10. Blood stains on the inner side of the hand and little finger suggest suicide. A 
person who is murderously .assaulted will n.aturally attempt fo ward off the blows 
or to seize the weapon and in so doing is liable to receive very characteristic 
injuries. Ibid. 

11. Lacerated wounds are seldom suicidal. Ibid. 

12. The most convenient site for a self-inflicted gunshot T\ound is temple or the 
heart. In case of suicidal wounds the weapon mu«l of necessil> be discharged 
close to the bod>. The firearm firmly grasped in the hand proves suicide, /iirf, 
P 23J. 

13. If a fatal, an incised or punctured wound, exists on the back of the head or 
chest, if the hand or hands of ihe deceased .are also wounded, it is evident that 
resistance had been made, .and murder gener.ilU proved. A suicide inflicts wound 
on the anterior rurfaces of the f.ace. chest, and abdomen, and almost always m 
an oblique direction from right to left, those made h^ an assasin are from left 
to right. PyiTfi’s Med Jur. JS36, P. 340. 

14 Position and surround-tu! o/ the wounded person Tosiiion of the body indicates 
self destruction or accident, as, for example, when the lx->Jy is found at the foot 
of some high object, from the top of which it n.a> have fallen, bometimes to 
conceal the murder ti'c lx>dy is put m such a condition, as at the foot of a high 
tree or on a Railway line Peculiarities cf the clothes arc bkel) to hate modified 
the II juries rercived or to affect the cordition of li e weapon used, < 1 :., a thick 
lurlvin ma> cause a scretc blow to ptoduce simple i-stead of compound fracture 
of 'kull, or the fibre of cloth maj stick to weapan to identified later on. Marks 
of Hood\ hands on the body of an injured person or stains of 8*mirul fluid on 
clothes or bodx of a female corpse may indicate homicidal violence. Want cf 
correspoodence in situation between cut on the clothes a''d wounds po'ats to 
sfU it ilirt>''n t.i Support a fafse charge or aaeri su«rcion. Nature, p.o«!iion and 
coolituon of oSjerts on or near the spa* are irrportant, et, weapon, clothw 
bloM-stamef eliibe«s ballet marks, foot prints cf persons ether than the deceased 
or oniks ruhe.ii struggle, llcllet marks or shot holes bv t^-eir situation may 
indieaie the pos'tion of the assaiUst a? the time the weapon discharred. 
Ly'us Mc.1.Jur., 7935 pp. 234, 235. 
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Summery Trial — (cofi/rf.) 

5. judgment in a single line is no judgment. 20 Cr. L. j. 431. 

6. In appealable cases the Magistrate must write a judgment embodying the substance 
of endence. Merel> saying that prosecution witnesses support the prosecution and 
delence witnesses are conflicting is not sufficient. 1924 O. 167=72 1, C. 948. 

7. Joint trial of summary and non-summary offence. 

1. If the accused is charged with offences not triable summarily along with offences 
triable summarily, the Magistrate cannot try the case summarily. 11 C. 236, 5 P. 
R. 1889. Contra 10 A. 55. 

2. If the offence is not triable summarily and it is so tried, the conviction is illegal. 27 
C. W. N. 148, 5 C. \V. N. 252. 46 A. 446. 

8. Offences triable summarily. 

1. The facts stated m the complaint along with sworn statement of the complainant de- 
termines whether offence is triable summarily or not. 36 C. 67, 16 C. 715. 

2. Where a person is charged with a graver offence, the Magistrate must not reduce it 
to a minor offence to try him summarily. 27 C. 983, 29 C. 409, 11 C. 236, 5 P. R 
18S9, 21 P. L. R. 190', See 25 B. 90. 

3. Magistrate cannot split up an offence into its component parts for the purpose of 
giving himself the summary jurisdiction. 4 C. 18. 

4. Where the value of the property stolen is more than fifty rupees, the Magistrate 
cannot reduce it to less than Rs, 50 to try the oSence summarily. 22 W. R. 65. 

5. Offence under S. 121, Railway Act, is triable summarily. 1902 A. W. N. 24. 

6. Offence under the Companies Act for not 61ing the balance sheet w'lth the Registrar 

Joint Stock Companies, is triable summarily. 35 A. 173. * 

7. Offence under S. 49, Bengal Abkari Act, is triable summarily. 5 C. 366. 

8. The fact found by the ^[agtstrate, must show that an offence triable summarily is 
committed. 10 L. 231. 

9. A Magistrate can summarily dispose of case of theft of articles of the value of less 
than fifty rupees in each case. 53 A. 218, 1934 S 185. 

10. Offences under other Acts can be tried summarily provided theyi are not punishable 
with imprisonment exceeding six months 50 A. 718, 1934 A. 33j. 

11 . If several offences charged against the accused are iriable summarily he will be 

tried. 10 C. 408. See 52 B. 254*1928 B. 142. ° 

9. Offences which are not triable summarily. 

1. Maintenance proceedings under S. 488. 20 C. 351, 24 W. R. 61. 

2. Offences under S. 9, Opium Act. 4 Bur. L. T. 271. 

3. Offences under S. 224, I. P C 1894 A. W. N 176. 

4. Offences under S. 452, I. P. C. 6 Bur. L. T. 137. 

5. Offences under the Press Act. 9 P. R. 1889 Cr. 

6. Theft of property valued more than fifty rupees. 22 W. K. 65. 

7. Summary offences combined with a charge of previous conviction 2 Weir 1 Bur v: 

R. 386. 

8. Offences under S. 151, I. P. C. 1934 L. 243®= 15 L. 610, 5 p. R. 188/. 

9. Inquiry under S. 488, Cr P. C. 20 C. 351. 

10. Offences of which — is improper. 

1. A summary trial is improper in a case where the conviction may entail fnrtber 
serious consequences, e. c., dismissal from ser\’ice. 6 M. 396. 

2. A summary trial is improper when charge is serions, the number of witnesses is larp* 

and local inquiry has to be made. 23 Bom. L. R. 984, 3 L. L. I. 346. ** 

3. A summary trial is improper if the case is hotly contested. 131 I. C 174 (1). 


Summary Trial — (ffOriM.) 

4. A summary procedure is improper where accused }s deaf and dumb 8 Bom. L 

R. 849. 

5. A summary trial ts improper when a Magistrate takes cognizance of the offence from 
his own knowledge or suspicjon and bolds the trial on inadequate material. 31?. 
L. R. 1905. 25 W. R. 69, 

6. A summary trial is undesirable taa case where there is large number of correspon- 
dence and documentary evidence. 35 A. 173, 1 P. L. T. 121, 3 P. L. T. 347. 

7. A summary trial is improper, when an adequate sentence cannot be passed, 4 L. B. 
R. 338. 

8. A summary trial of a public servant is inappropriate. 1932 L. I88s=-135 I. C. 220. 

9. A complicated case extending over one month should not be tried summarily. 

L. 243 « 15 L, 610. 

1 1 . Procedure. 

1. The scanty procedure laid down should he strictly followed. 22 W. R. 28, 15 31- 83. 

2. The record should not be more summarv than what the law had laid down. 2l 

389, 3 P. L. T. 499. 

3. Where the Magistrate without issuing process or making a record of proceedings and 
without dismounting from the horse, convicted a man summarily for causing oh 
struction in a public way, the procedure is illegal. 15 M. -riS, 

4. Provisions of S. 342, Cr, P. C , apply to summary trials. 1936 O. 16, 1935 A. 217, 

1926 5. I and 1926 N. 300 Rel on. 1934 O. 457 Expl. 49 C. 1075, 54 C 2S6. 

1922 P. 5. 

5. Although S, 36 1 does not apply to sunnmary trials, some notes of examiHation of 
accused must be made. 1936 O. 16 = 36 Cr. L. }. 1303. 

6. S. 250, Cr. P. C., applies to summary trials 1930 M. 929. 

7. S. 256. Cr. P. C., applies to summary trial although no formal charge is framed. 

1920 C. 769, 50 M 740. 1920 P. 492, 1930 S. H6. Contra I92i B. '226 and 19i2 
O. 242. 

12. Public servant— trial of — . 

Summary trial iboiigh legal is inappropriate m a case when the accused is a public ser- 
vant. 1932 L. J88**135 1. C. 223=33 Cr. L. j. lOS. 

} 3. Reasons for conviction In—. 

1. i'ailnre to record a brief st.atement of reasons is fatal and the whole proceedings arc 
illegal. 6 C. W. N. 40, 6 C 579 4i M, 253. 18 B, 97 . 67 1 . C. 587. 101 I. C. 671 
= 1927 N. 250. 

1 The defect cannot be cured by the Magistrate subsequently submitting the reasons 
to the High Court, when the record was called for under S. 441, although the irre- 
gularity can be condoned. 46 M. 253. 

3. Reasons should be brief but brevity should not be such as to tend to obscurity. 21 
A 189. 

4. The Magisir.ite m recording ihe reasons (or coorictioi should state them iu ^ 
manner that the iligh Court may jndge whether there was sufficient materiai ix^ 
the .Masistrale to justify conviction 6 C. 579, 1889 A, W. N, 81, 3 C. W. N* ^ ' 
19 Cr U J. 719, 127 I C. 849. 

5 Merely raiing m a judgment tb.at prosecution witnesses support the complainant a® 
defence witnesses are conflicting « no reason for conviction. 1934 O. 167. 

0. Honorary Presidency Magistrate should record reasons for conviction. 1924 M- 759. 

7 The statement of rfn«ons for a consncUon, which the Magistrate is bound to recwl 
u-der S, 26J-1J. should show iKal aJJ the mgrcdients of the offence hare wen c 

siifered and pfoved. 1935 S. 144 » 1935 Cr, C. 752. 30 1. C. 100} « 16 Ct. L. J- 
Rrl. on. 

34. SenSenee- 

1. i« cnmpvte.it to tftVe secTjrity bo-nd under S lOv on 

»un n ifA trial. \t t'j ■ W. X. 1^1. ) Cr. t.. J- 1054. 


conviction m ^ 
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jmntary Trial — icondd.J 

2. There Is no limit to fine awardable in a summary trial. 35 A. 173". 

3. Solitary imprisonment cannot be awarded in a summary trial. 6 A. 83. 

4. Magistrate is competent to award a sentence of imprisonment in default of fine, in 
addition to the three months imprisonment. 6 A. 61. See 1921 L. 1^36. 

5. If accused is convicted of more than one offence, separate sentences should be passed. 
1934 S. 185. But sentences of three months must run concurrently. 1934 R. 116. 

15. Substance and notes of evidence in—. 

1. It is the duty of the Court to make a precis of the evidence adduced before it. 1928 

M. 928 = 109 I. C, 600. 

2. Short notes made by a Magistrate form part of the record. He cannot destroy 
them. If he destroys them the conviction is bad. 1925 N 79=89 I. C. 974=26 
Cr. L. J 1454, 48 C. 280. 27 C. 450, 49 A. 131. See 49 A. 261. 

3. Where the judgment convicting the accused did not embody the evidence but the 
Magistrate merely recorded that prosecution witnesses support the complainant and 
the defence witnesses are conflicting, the judgment is defective. 24 Cr. L. J. 484 = 
72 I. C.948. 

4. Magistrate made rough notes of the evidence and subsequently copied and placed 
them on record and destroyed the original notes, the procedure is illegal. 1 
P. L. T. 63. 

5. Magistrate may or may not take any note oi evidence at all. If he takes down any 
notes, they do not form part of the record. They are his private property. 49 A. 
261«99 I. C. 225 = 1927 A. 124. 

6. The evidence should be recorded in such a way as to enable the Appellate Court to 
form an opinion whether the evidence is sufficient to support conviction. I A. 
680. 4 L, B. R. 338, 

7. Notes or memoranda prepared by Magistrate are not to be included in main file or 
in process file of record 1935 R. 106=1935 Cr. C. 315, 58 B. 293=1934 B. 157 
= 35 Cr.L.J. 541, 49A. 261 = 1927 A. 124=28 Cr.L.J. 97 and 49 A. 562 = 1927 
A. 480 Foil. 48 C. 280 Not foil. 

SUMMONS CASE. Ss, 241—246. Cr. P. C. 

1. Absence of complainant — . See Absence of Complainant. 

2. Evidence in — S. 244, Cr P. C. See Examination of witness — 12. 

1. Parties have right to examine their witnesses. 1921 P. 303. 

2. Magistrate cannot refuse to examine a deaf witness. 1924 C. 541. 

3. Court should leave the witnesses to the PJe.aders to be examined as provided m 
S. 138. Ev Act. 1924 O. 371. 

4. Magistrate cannot admit a document after the close of case without giving opportu* 
nity to accused to explain. 16 Cr. L.. J. 458. 

5. A statement by a party that he closes the case must bear hi«s signature, otherwise 
there is no presumption of being correct 1926 L. 656. 

6. Magistrate has discretion to issue summons to witnesses of the parties. 1920 A, 209 
= 21 Cr L J. 385, 30 C. 508. 

3. Plea of guilty in—. See Plea of guilty— 5. 

A. Trial of Ss. 2%\-242, Ct. P. C 

1. If .1 Magistrate trving a summons c.\se discharges the accused it amounts to acquittal 

H Cr. L J. 35.'. 

2. In case of pint trial of summons or warrant cas*. the Magistrate should follow the 

procedure of warrant case. 41M. 727, 3» M. 533, II C. 91, 29 G. 4Sl, 1 B. 15 
1929 C. 401. Provisions of joint trial apply. 41 C. 694. * 

3. PariicuUrs of o'Ten-c must be stated to accused. 2s B 129. though record need c;t 
show. 1934 N. 25?. J932 N. 127, ard omis«*cn to do so is aa illeraluy 54 C 
35Q. 192' C. 339 Corrrti, 42 M. 7e7, 1952 N. 127. 


Slutnnioits Casc-~(concld.} 

4. Magistrate must record the plea of accused at the commencement oi trial 40 C. 1), 
19J0 S. 64 = 30 Cr, L. j. 1077. 

SUMMONS TO PRODUCE DOCUMENTS OR THINGS. Ss. 94-95. Cr. P. C. 

1 . “Document or thing” — necessary in trial — . 

1. The word document or thing will include not only documents or things forraieg 
subject matter of offence but those to be used ns eridence. 5 Bom L. R. 9S0, 1934 
B. 74=58 B. 152, 

2. The words include things having connection with the offence or throwing some light 
on the proceeding or supplying some link in the chain of evidence. 19 C. 52, 36 P. 
R. 1914, 

3. The things or documents must Imre some important bearing on the case. 

13 M. 18. 

4. The question whether they are necessary or desirable is to ' be decided by Court. 
15 C, 109, 5 Bom. L. R. 980, 47 C. 647. 

5. The document or thing may turn out to be wholly irrelevant but the power of Court 
is there. 19 C. 52. 

2. Effect of converting the subject matter of offence Into cash. 

Accused c<ashed 5 notes of 1,000 rupees each to a third pvarty out of 17 which he mis- 
appropriated. Court can order production of this amount, 19 C. 52 (62). 

3. Inspection and putting in evidence of documents. S. 163, Ev. Act. 

1. Court can allow parties to inspect documents or things produced. 15 C. 109, 1914 
L. 587, 1935 S. 13. 

2. Inspection ought to be made in the presence of parties and in Court. 1920 C. 349, 
5 Bom. L R. 978. 

3. S. 163, Evidence Act, does not apply to criminal proceedings. Prosecution is act 
bound to put in evidence documents of the opposite party. 15 C. 109, 1933 B. 65* 
60 C. 341. 

4. Power of Court to seize documents and things. 

1. On a complaint, Magistrate can issue summons for the production of account 

but be cannot direct Police to take possession of the same. 11 Cr. I.. J. 525, 
38 C. 68. 

2. Magistrate making inquiry can make order. He cannot act on the 

another Magistrate to seize certain books of account of a person. (1897) Rat- * 
See 13 Cr. L, J. 693 {P. C.). 

3. The summons should not be in general terms but must specify the document or 
thing. 15 C. 109 

4. The order of production roust be made on sufficient material. 47 C. 647. 

5. Court cannot demand security for the production of thing. 7 C. W. N. 522. 

5. Refusal to produce— non-compliance. 

1. If summons are not complied with search warrant will be issued under S. 96, 5 Bom, 

L. R. 978. 15 C. 1C9, 37 M. 112, 36 P. R. 1914. 

2. Failure to attend and produce is punishable under S. 175, I. P. C. But 
summons is issued without the Court considering it necessary or desirable for 
purpose of trial or inquiry, it is tll^al and disobedience is not punishable under o, 

175. 1918 P, 590. 

6. Revision. 

High Court has ample power to intrefere with the order of Magistrate ordering or 
refusing to make an order for Production of document or thing. 19 C. 52. 

7 . Telegrams and letters. S. 95, Cr. P. C. 

It IS onh' the District Magistrate or presidency Magistrate that can make an order 
against Postal Department. Ss. 95*96 (2), Cr. P. C. 
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SuHiriions /o Produce Doeumeuts or Thins* — {.condd.) 

8. Who can be ordered to produce — . 

1. Any person who his got document or thing may be required to produce it. He may 
not be a party to proceedings. 15 C. 109, 19 C. 52. 

2. A person accused or sns/)tfctfrf of an ofTence. 37 M. 112 (Co»i/ra 38 C. 304) 1919 

L. 207 ; or a solicitor 19 C. 52, m.iy he ordered to produce documents or things. 

3. Police can be ordered to produce inquest report to grant copies to accused. 1925 

M. 424. 

4. Person haring lien on a thing can be ordered to produce it. 36 P. R. 1914, 
1927 C. 93. 

SUPPRESSING EVIDENCE. See Abetment — 16 — Evidence — 37. 

SURETY — FITNESS OF — , S. 122, Cr. P. C. See Security for good behaviour— 18. 

Criminal Courts should not accept certificate of pleader as to solvency or sufficiency of 
surety. 1934 S 142 
SUSPICION. 

1. Evidence of-—. *'ce Security for good behaviour from habitual offenders — 17. 

1. Gravest suspicion against the accused will not suffice to convict him, unless evidence 
establishes the guilt bsvond doubt 1930 O. 321 = 31 Cr. L. J. 1078, 137 I. C. 290, 
26 1. C. 325=16 Cr. L. J. 25. 137 1 C. 63. 1935 C. 304. 

2. If a pritua Jacie case is made out, accused cannot rely on the infirmity of prosecution 
evidence The force o f suspicious circumstances is augmented when accused offers 
no explanation. 1927 S. 85=27 Cr. L. J. 1265, 1925 S. 289, 51 I. C. 449. 

4. When the witnesses in a murder case implicate the accused only when they are faced 
with the necessity of exculpating themselves, their evidence is open to grave sus- 
picion and no sufficient weight to be attached to such evidence 1930 P. 338 = 1930 
Cr. C.710. 

4. No conviction can be made on mere suspicion. 25 I. C. 843. 

5. A witness can state that he suspected the accused of having committed a certain 
offence, although he cannot state that others suspected him. 51 A. 275. 

6. Where there was grave suspicion of guilt but it did not raise that high degree of 

prob.ibility on which with due prudence a conviction for murder should be based, a 
conviction for murder was substituted for one under S. 201. 1931 L. 529=»133”l 

C. 446=32 Cr. L. J. 1032. 

7. Suspicion cannot take the place of Judicial proof. 1931 L. 406 = 32 Cr. L. J. 1049 = 
133 I. C. 639. 

8. Any suspicion entertained by a Police Officer cannot be treated as evidence against 
the accused. 33 P. L. R. 182 

9. Probability or suspicion is not enough for convicting a person of murder. 128 I. C. 
211, though It is ground for scrutiny 1936 O. 413. 

10. No inference of complicity m crime can be drawn from the fact of friendship bet- 
ween accused who are co-villagers. 1922 P. 83. 

2. False information on. S. 182, I. P C. See False information — 13. 

3. First information report on — , See First information report — 17. 

SUTTES. Sec Suicide. 

SYPHILIS— COMMUNICATING OF—. See Prostitute— 4. 

T 

TAKING SPECIMEN OF HANDWRITING FROM A PERSON. Hand, 

writing — 5. 

TAKING WATER BY FORCE, See Unlawful assemblj’ — 21. 

TATOO MARKS — . See Identification — 15. 

TEACHER AND PUPIL. 

1. School master inflicting corporal punishment on a child under 12 years for school 



Teochcr aud Pupil — (cancld.) 

discipline is protected under 79—89, I. P. C. 3 R. 659«94 I. C. 412. 

2. The extent of school m.islers control over a pupil depends upon circumstacces of 
each case. 94 I. C. 412. 

TEARING UP PROMOTES. ETC. S. 477, 1. P. C. Doc«mcnt-4. 

Tearing up pronotes, pattas, etc,, is an oflence under S. 477, I. P. C, 12M.543 
W. R. 31. 

TEETH, Sco Age, Idcntjfication — 16. 

TELEPHONE MESSAGE. See First information report — 19. 

TELEGRAM. 

1. Abetment by—. See Abetment. 

2. Admissibility un^eT S. 9 Ev. Act. 

1 . A telegram recei’red by a person even though not proved to h.ire been seat by s 
particular person, may be admissible under S. 9, Ev. Act, to e-tphin the conduct of 
the ijerson who received it. 1933 P, 96»142 I. C. 809. 

2, Accused was arrested by the Bombaj* Police on the strength of a telegram from 
Nyasaland Police, It was admissible in evidence as explanatory of the conduct rf 

the Bombay Police. 49 B. 878«1926 B. 71. 

3. False. See False information— 1. 

4. First Information Report by—. See First Information Report, 

5. Presumption as to—. S. 88. Ev. Act 

1. If a telegtaphic message IS proved to have been delivered to the addressee from the 
office of destination, there is under S 88 a presumption that it corresponds with 
message delivered for transmission at the office of origin. S. 83 allows the Co^ 
to treat telegraphic messages received as if they were the ..original sent. U. B. B* 
1897-1901 Vol. 11, 384. 

2. Before presumption under S. 88 can be applied, deliver}’ to the addressee from 
the office of the destination roost be proved. 10 Cr. L. J. 520*®4 I. C. 240. 

3. There is a presumption aboat the date and hour mentioned in a telegraphic message. 
Halsbury Vol. 13. Para 762 

4. If a telegram is banded in a Telegraph office, there is a presumption as to the deli* 
very ■ f a telegraphic message to the addressee, if it is not returned to the sender. 
Roscoe, N. P. Ev.,43, Wharton, Bv. S. 76. 

5. Where the original of a telegram has not been proved to be in the handwriting 
of the sender, S. 88 is a bar to the presumption that alleged sendw was the 
sender of message. But it can be considered under S. 9. 1933 P. 96— 34Cr. i- 
J. 421, 1926 B. 71, 

6. Presumption as to identity of sender' of — . 

1 , A telegraph office makes no inquiries and is m no way responsible for ‘deMjty of 
the sender of a message, much less the truth of its contents. 49 B. 878— ‘946 
7i-27 Cr.'L. J. 114. 

2. S. 88 forbids the Court to make any presumption as to the person by whom a 
telegram is sent. 42 M. 885, 1933 P. 96- 

4. Where the original of a telegram has been proved to be in the handwriting of the 
sender, S. 88 is a bar to its f»mg presumed that the alleged sender was the sen « 
of the message 193? P 96=‘13 P. L..T. 802. 

4. Sanction of the Local Government to prosecute a person for an offence und«^ 
124-A., I. P. C., w.as communicated by telegram. Held, that it must bepror 
to have emanated from the Government, 42 M. 885. See 49 B. 878, 

7. Proof of — . 

1. Three months after sending a telegram, it can be proved by secondary 
as the original is destroyed after three months by the Telegraph Departmen . 

O. l61-=90 1. C. 70o«26 Cr. L. J. 160Z 
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2. The original of a telegram is the one sent, not the one delivered. Phipson, Ev. 
7th Ed. 517. 

3. The original must be produced from the post office or else proof of its destruction 
given, when a copy will be admissible. 16 Cox 203, Phipson Ev., 7th Ed. 517. 

4. A sanction to prosecute communicated by telegram must be proved to emanate 
from Government, as there is no presumption about the person by whom it is 
sent. 42 M, 885=1920 M. 928. 

TEMPORARY ORDER IN CASES OF APPREHENDED DANGER. S. 144, 
Cr. P. C. 

1. Condition precedent 

1. S. 144 is to be applied in case of urgency. 38 C, 876, 32 C. 935. 

2. There should be apprehended danger or urgent cases of nuisance before passing an 
’ order. 1 C. L. R. 58. 

3 Mere statement of the Magistrate that he considered the danger to be imminent is 
not sufficient. 23 C. W. N. 145. 

4. Magistrate ought not to treat a case as one of emergency merely because some 
people threaten to commit a breach of the peace, unless he has not got sufficient 
Police to prevent it and is unable to find persons likely to commit breach of peace 
and bind them. 1917 M. W. N. 724. 

5. Magistrate cannot pass an order merely on the complaint of a party. 20 C. W. N. 
981 or on Police report. 13 W. R. 19, 11 W. R. 46 or on the instructions of 
District Magistrate. 38 M. 489. 

6. Annoyance means mental as well as physical annoyance. 55 B. 322. 

2. Contents and nature of—. 

1. There must be a written order directed to the accused and duly promulgated. 36 

P. R. 1905 Cr. 

2. The order must contain material facts. 32 C. 935. 

3. An order directing petitioner, not to go to a particular village nor allow any relatives 
or friends to go there is indefinite. 2 C \V. N. 422, 11 C. \V. N. 121. 

4. The order directing that all processions should stop when passing a certain place of 
worship at any time is illegal 2 M. 140 

5. Tne order must not be irrevocable in Its nature, c. g , an order to cut down trees 
32 C. 154, 13 W. R. 72 

6. Magistrate passing an order under S. 144 is not a Court. 47 M. 56, 52 M. 69. 

7. The order must show the thing prohibited and the persons who are prohibited 

55 B. 322. 

3. Communication of — . 


4. 


The burden is on the prosecution to prove that viarning was communicated to the 
accused. 1931 C. 262= 131 I C. 271. 

Dispute about land—. 

1. Even m a bona fide dispute as to possession ot land S. 144 may be legally utilized 
1929 P. 415=115 I. C. 683. 

2. Where a special condition of S. 145 is fulfilled S. 144 is inapplicable. 2 P. 94. 

3- Questions of title, fraud, etc., cannot be tried m proceedings under S. 145 or 144. 

4. In a dispute for possession a decision under S, 145 is more appropriate than under 
S. 144. o5 I. C 856. 11 C. W. N. 271. 

5. S. 144 applies where possession is either undisputed or clear beyond any shadow of 

doubt. 1 P. L. T. 44, 2 P. 94, 2 P. L. T. 4S4. ox 


6. Where proceedings are instituted under S. 144 and the possession is honestly disputed 
the .Magistrate can convert it under S, I45. 27 M. L. T. 234, 2 P. 94. ' 
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7. The Maci«{rAtp withmit any eniniry an t-i who Rrew Ih" rnp, h^^ m ri?ht to (Wirei 
pa«!<e<'?ion to a person anti arm him with Police force. 61 I. C. 794. 

8. Onlcr ammintins to riectmeni in a civil amt is improper. 63 I, C. 621. 

9. Civil Court decree anti delivery of possession c.inmt Ik; opened and^r S J44 
66 1. C. 817. 

10. Where the tlispute is with reR.iril to passr^sion of inmnv.ihfe property. proceeJrg? 
should Iw under S. 145 rather linti itmler S. 144, Cr. f’. C. 1935 P. 224*155 1. C. 
88== 36 Cr. L. J, o55. 

5. Duration of—. 

1. A temporary order tmder S. 144 rem.iios in force for 2 nmths. An order forper- 
petinl injunclion is illegal. 10 115, S C. 5S0. 

Z An order prohibiting a landlord from ever holding A«r/* on his bnd on certain davsts 
illegal. 5 C. 7, 

3. An order to abstain from takinj* pan till .another is evicted from mam?enieat is 
illegal. 24M. 45. 

4. Magistrate can pass an order rrstralniac a person from striking a bell coatinnously 
at night to annoy the applicant. 2! Horn. L. I\. 157. 

5. If time is not spseiftei, tl siiall he preta-nrd la he for 2 months. 34 C. 897, 1919 SI. 

W. N.87Z42 M.L. J. 352. 

6. The period of 00 <lays begins to run from the ilale on which the notices are issued. 

1935 P. 224 = 36 Cr. L. J. 655=155 I.C. 88. 

6. Emergency, 

It is ^rioifT /(/CIO for the Magistrate, who know.s the local conditions, to say whether an 
emergency exists or not. The High Court will not interfere ordin.arily. 55 522. 

7. Ex'parte order. 

1, An ex-partc order can be made only in case of emergency. 27 C. 785. 

, Z In case of order, the record must show that there was no time to serve 

notice. 1917 M. W, N. 724. 

3. It is not proper for a Magistrate to postpone the hearing of the matter from time to 
time until the termination of order, when his order has been challenged. 71 

I. C. 516. 

4. When an ex-i>arte order is called in question under cl. (4), the normal procedure for 
recording evidence should be adopted. 1930 M. W. N. 8 1 1 ■=* 1931 M. 236=32 Cr. L. 

J. 744 = 131 I. C. 449. 

5. S. 144 provides speedy remedy in cases of emergency, A Magistrate passing an 

ex-Parte order can alter or rescind it under sub*section 4. 77 I. C. 721 = 25 Cr. 

L. J. 433. 

6. Ordinarily notice should be issued to the person against whom order is to be made- 
19 M. 18, 2 C. W. N. 747. 

8. Extension of — . 

1. A Magistrate cannot by passing successive orders extend the period of 2 months. H 
• C. W. N. 79, 20 C. W. N. 758, 86 I. C. 810, 38 M. 489. 

2. If there is a real danger, action under S. 107 can be taken. 3 P. L. J. 30, 

3. Local Government can extend period without stating reasons 45 A. 526, 

4. An order under S. 144 being operative for 2 months, need not be set aside after 2 
months. 88 I. C, 845= 1925 P. 514. 

5. Extension of period for an indefinite time by Local Government is illegal. 45 A. 526. 

6. Magistrate cannot by successive renewals piohibit persons by permanent injunctions. 

38 M. 489, 27 M. L. J. 628, 7 C. W. N. 140. 

9. Frequenting or visiting a place. 

1. An order prohibiting people from giving caste dinners, during the prevalence of 
cholera IS illeeal. 14 B. 165. 
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2. An order directing people of Surat city to abstain from interfering with the destruc- 
tion of dogs is nltra vtrcs. 15 Bom. 1.. R. 684. 

3. An order cm be issued when frequenting or risiling a place. Order directing public 
to abstain from attending hat is bad. 86 I. C. 810. 

4. Order addressed to general public can be issued when frequenting or visiting a 
particular place. 13+ 1. C. 344, 134 I. C. 1237, 27 I. C. 146. 

5. “ Place ’’ includes a Municipal ward. 1934 B. 375. 

10. Improper orders. 

The foUowiwg are ivnpropet orders *.— * 

1. An order directing division of crops between landlords. 32 C. 154. 

2. An order that certain persons should live in a Havelt and Police to guard the 
entrance, allowing only specified persons. 33 P. R. 1878 Cr 

3. An order regulating the boat traffic to avoid overcrowding. 25 C. 852. 

4. An order for collection of market dues 23 \V. R 57. 

5. An order that building should be re-erected. 17 A. 435. 

6. An order for the removal of dam obstructing the flood. 9 C. 103. 

7. An order that prostitutes who had built huts, should remove the huts, for people 
visiting them would endanger their lives by crossing a railway line. 2 C. W. N. 70. 

8. An order prohibiting a person to excavate tank in his land. 38 C. 876. 

9. Order amounting to ejectment m a civil suit. 63 1. C. 621. 

10. Order restraining a right to take a procession obtained by a decree. ]01 I. C. 893, 

11. Order, when other means to avert danger were available 85 I. C. 656. 

12. Order passed without preliminary notice or inquiry. 26 Cr. L. J. 260. 

13. Order prohibiting a person from holding hat on his property. 71 I. C. 516. 

14. Order the effect of which is to disallow prayers 24 Cr L. J. 154 = 71 I C. 506. 

15. Order when there was no materia! before Magistrate to justify it. 1929 P. 71+. 

16. Order prohibiting use of Gandhi caps in a locality 1930 M. W. N. 841. 

17. Order to hat holder, to bold his hat on a particular day. 3] C. 990. 

18. An order addressed to “anj person who may be concerned in this object” is too vatrue 
and bad inlaw. 55 B- 322. 

19. When the order does not specify how long the prohibition was to continue, the order 
IS vague and no prosecution for its disobedience should be lodged. 35 C. \V. N 24' 

20. An order prohibiting people from putting op flags in private houses is illeeal l03i 
M. 2+2=33 Cr. L. J. 763. 

21. An order dire';ting abstention from residing at particular place IS illegal. 1934 R 124 

=35 Cr. L. J 1300, 1931 C. 263 Foil. 

11. Judgment interpartes. 

judgment of Civil Court though interpartes is no evidence in Criminal proceedint-g 
59 C. 136. ‘ 

12. Object and Scope 

1. S. 144 should he e^eccsed la defence of eight cathet thaw suppression of it 6 M. 203. 

2. If the Magistrate finds that a man is doing that which he is legally entitled to do 
and his neighbour is threatening to create disturbance, he should restrain the second 
from illegally interfering with the right. 1924 P. 767=82 I. C. 42, 5 C. 132 

3. The order cannot be passed, unless the place is open to public. The public cannot 
be prohibiied from putting up flags in private houses. 1S30 M. W. N. 849. 

4. S. 144 is not intended to restnet liberty of individual if there is no apprehension of 
the breach of peace from him. 82 I. C. 42. 

5. S. 144 is not applicable to disputes about land. 75 I. C. 531, 32 C. 936. 
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6. S. 144 is not applicable to disputes of civil nature of individuals. 50 A. 414. 

7. Preservation of public peace js the function of the Government, and it maybe 
necessary to override temporarily private rights. 51 M. 1006, 6 M. 203, 2 M. 140, 

5 C, W. N. 329. 

13. Order contrary to Civil Court decree. 

1. A Magistrate has no jurisdiction to pass an order which interferes with the Civil 

Court decree. 17 A. 485, 32 C. 154, 23 Cr. L. J. 689. 

2. Where Hindus in accordance with a decree obtained in their favour, applied for leave 
to take procession, the order of Magistrate forbidding the procession on the ground 
of likelihood of rioting and bloodshed is illegal. It amounts to confession of impo- 
tence on the part of authorities. 1927 M. 61 1 = 28 Cr. L. J. 509. 

3. When possession of immovable property was actually given by Civil Court, an order 
under S. 144, on the ground that a party disputes the factum of delivery of posses- 
sion, is illegal. 71 I. C. 785. 

4. It IS the duty of the executive to uphold the civil rights declared by Civil Court by 
all means before resorting to S. 144. 10) I. C. 709 = 1927 M. 368. 

5. When the Civil Court has expressed opinion about a right by an order of temporary 
injunction, the Criminal Court must give effect to it, 69 I. C 369. 

6. Where an auction purchaser in execution of decree is put in possession of property, 
an order restraining him to enter upon the property is illegal. 2 C, W. N. 572, 

6 C. W. N. 466, 

14. Order to remove himself from the District. 

A Magistrate cannot give au order, when public tranquility is threatened, to a person 
to remove himself from the District and to do so by the next available train. 
58 C. 1037. 

15. 'Particu/ar P/aco’-'vagtie’— . See -9. 

1. The word “Particular place” should not be confined to a restricted area ; but should 
be construed as meaning a well-defined area regarding the boundaries of which the 
public can be in no doubt. 1935 L. 679=36 Cr. L. J. 951=156 1, C. 525, 14 B. 
165, 27 I. C. 146, 27 I. C. 134, 1931 B. 325, 1934 B. 375 Ref. 

. 2. Small Town, Revenue estate Qadian and revenue estate immediately contiguous 
thereto are too vague to be effective. 1935 L. 679=36 Cr. L. J. 951. 

3. The place or locality to which the orders are applied, should be so clearly defined as 
to enable the public to know at once what the prohibited area is, and there should 
be no possibility of the people disobeying the order through ignorance of the place 
to which it is applied. 1934 B. 375=59 B. 27=36 Cr. L. J, 130, 14 B. 165, 2/ 

I. C. 146, 1931 B. 325, 1931 B. 513 Ref. 

4. Place includes a Municipal ward. 1934 B. 375=59 B. 27. 

5. It is doubtful if place includes Small Town. 1935 L. 679. 

16. Procedure. 

1. Proceedings under S 144 being judicial, the accused has a right to know what 
information was on which the Magistrate acted. 1930 M. W. N. 849. 

2. The record must show the authority under which the Magistrate acts. 74 I, C. 65- 

3. The order must state the material facts justifying issue of order. 82 I. C. 42. 

4. When a Sub' Divisional Magistrate set aside an order under S. 144, District MagiS' 

trate cannot direct him to draw up proceeding under S. 145. 1929 C. 751=33 

C. W. N. 723, 24 C. 391. 

5. If there is no likelihood of the breach of peace, an order under S. 144 is not justified. 

77 I. C. 807. 

6. When an ex-parte order under S. 144 is challenged, the normal procedure for 
examination and cross-examination of witnesses in open Court must be followed. 
1930 M. W. N. 841. 

7. Magistrate can take action when immediate prevention or speedy remedy is necessary 
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and he must state the material facts in his order. 134 I. C. 1237. 

8. If part of order is bad, it does not make the whole order bad. 55 B. 322. 

17. Proper orders. 

1. An order prohibiting a procession on the ground that the Magisrrate would not be 
able to prevent a breach of the peace with force at his disposal is legal. 15 
Cr. L. J. 30. 

2. An order prohibiting burials in a certain place in legal. 2 Weir 64. 

3. An order that two rival sets of Muhammadans should enter and worship in a 
particular mosque only at particular hours. 24 M. 262. 

4. An order to the priest of a temple to heighten and widen the doorway to prevent 
overcrowding of pilgrims. 6 B. H. C. R. 36. 

5. An order restraining persons from interfering with the puja (worship). 4 Bom. 

L. R. 582. 

6. An order prohibiting the holding of the market on the same day as the old market 
with a view to prevent breach of the peace is legal. 67 I. C. 205. 

18 Punishment for disobedience. See Disobedience to order duly promulgated. .S. 188, 
1. P. C. 

If an order under S. 144, Cr. P. C , is disobeyed, the conviction should not be based on 
general conclusions but on actual facts. 1932 C. 868=33 Cr. L. J. 829. 

19. Religious procession. See Procession. 

1. Prohibition of processions la all streets at all times is improper. 1932 M. 294. 

2. Right to celebrate Ram Lila and to take out procession even though not exercised 
before should not be disallowed, merely because another section of people who have 
no manner of right or interest object to it. 1935 A. 575 = 156 1. C. 595, 1925 P. C 
36=47 A. 151. 

S. S. 144 should not be directed against those who desire to do what the faw permits 
them to do, but against those who attempt to prevent the exercise of legal rights 
1935 A. 575 = 156 I. C. 595. 


4. An order directing people of a place and particubrly some persons, not to take out 
procession is illegal. 1931 B. 513=33 Cr. L. J. 75=134 1. C. 1237. 

20. Remedy against — . 

If a Magistrate abuses his power under S. H4. the remedy is to invoke the powers under 
S. 107, Government of India Act. 52 M. 69. 

21. Rescinding of — . 

1. Rescision of the order is justified when the circumstances justifj'ing the continuance 
of the order do not exist. 64 I. C. 507. 


. A Magistrate has power to rescind an order made by a subordinate Magistrate 
2 P. 94. 

. A District Magistrate cannot substitute his own order, while cancelling an order of 
the subordinate Magistrate. 3 P. L. J. 287, 64 I. C, 507. 

District Magistrate cannot direct subordinate Magistrate to substitute 

under S. 145 for S. 144. 64 I. C. 507, 24 C. 391. ‘ locceoings 

. District M.-igistrate can rescind order under S. 144 passed by Sob*Divtsion'il \T 9 ,.ia 
trate. 1934 P. 313. -'lagis- 

Revision of—. 

. High Court cm revise order under S. 144, provided it is moved within 2monfh« 
of the order. 53 M. 320, 109 I. C. 113 See 23 C. W. N. 145. 33 M 4S9 T? M 
09 overruled by 53 M. 320. 

. High Court can direct a p.irty to redeluer goods to the proper jierson who n-ic 
wrongI> ordered to deliver. 50A.4I4. nno nas 

. High Court an revise under S. 439 an order under S. 144 when the order was u/ir/r 
rires. 19 C. 127. 25 C. 852. 9 C. 1D3, 5 C. 7. 1934 R. 124 ” 
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in heaps, in order to create evidence of their right. Held, that the defence of bom 
fide claim of right is untenable as the accused had acted dishonestly. 1929 P 
502=119 I. C. 887=30 Cr. L. J. 1100. 

10. Not uncommonly the Criminal Court is used as a lever to harass an inconvenient 
adversary. If there is a bona fide dispute, the straight course is to approach a Civil 
Court. 1930 A. L. J. 457. 

11. If accused removes crops grown on the land in possession of another, he is guilty 
although he asserts a fionn claim to the land. 27 C. 501, 9 B. 135, 35 I. C. 
167, 1929 P. 86 = 30 Cr. L. J. 511, 1921 A. 158 = 67 I. C. 498. 

12. Bona fide claim is a question of fact and not of law to be determined the circum- 
stances of each case. 71 I. C. 798. 

13. Merely asserting possession of land and pleading that crops were sown by him is not 
sufficient to make the claim bona fide. 15 C- 390, 4 C. VV, N. 10, 6 C. VV. N. 97, 
10 C. W. N. 233, 39 I. C. 475, 44 C. 66, 38 }. C. 318, 38 J. C. 739, 40 I. C. 732, 
30 I. C. 1003, 28 M. 304. 

14. In a suit, the complainant had been given possession of land with standing crops. 
Accused, who had sown the crops before delivery of possession cut them. Held, 
that he acted in the exercise of a bona fide claim of right. 14 I. C. 762, 40 I. C. , 
732, 4a 1. C. 67a=23 G. \V. N. 385, 29 1. C. 90. 

15. A tenant cut the crops attached in execution of money decree and were subsequently 
distrained by the landlord for arrears of rent. It is not theft. 38 A. 40, 

16. Accused who had grown crops and against whom there is a decree for possession 
or an order under S. 145, Is not guilty if he cuts the crop. 32 1. C. 667—673. 

17. It is no theft to cut down one's own crops which are ordered to be delivered to 
another on payment of compensation which the latter failed to pay. IIA. L. J. 
270=14 I. C. 752. 

18. Accused seized a boat belonging to the complainant who ran a rival ferry with the 
intention of increasing his brother’s income. He is guilty of theft as he never alleg- 
ed that complainant had no right to ply. 15 B. 3^4. 

19. Accused cut down crops sown by him. He is not guilty although an order under S. 
145, Cr. P. C., IS made in favour of complainant. 32 I. C. 667. 

20. If an owner allows another to cultivate the land and then takes forcible possession of 
crops when ripe, IS guilty of theft. 1924 N. 311 = 25 Cr. L. J. 349. . 

21 . Comolainant attached certain articles of the accused but in subsequent claim proceed- 
ings the same were adjudged to the accused. He took forcible possession by breaking 
op“n lock of the shop, msfead of geUing them from the Court. He is not guilty. 
1922 M. 405 = 72 I. C. 526. 

7. By clerk or servant S. 381, Penal Code. See Servant, 

1. A person working on commission is a servant. 51 I. C. 673. 

2. The allowance of a portion of profit does not destroy the relationship of master and 
servant. 9 W. R. 37. 

3. In the absence of evidence as to ownership of stolen property the conviction under S. 
381 cannot stand. 30 I. C. 464=16 Cr. L J. 640. 

4. Taking official papers out of officer’s custody for showing to a party s Vakil is tbrft 
by servant. 1925 B. 122=94 I. C. 8Sl=27 Cr. L. J, 689. 

5. The trial of an ofTenler under S. 381 by a third class Magistrate is illegal* 

1924 R. 12. ' 

8. By husband or wife. See S. 27, I. P. C. Receiving stolen property. 

1. S. 27 postulates that the wife is in possession on account of her husband. But 
two are living apart her possession could not be deemed to be on his account. 1* 

C. 525=12 Cr. L. J. 549 = ]0M L. T. 237. 

2. There is no bar to the conviction of the husband or the wife for committing theft of 

the property of the other. 17 M.4Q1. 

3. A Hindu wife is qualified to acquire or possess her own separate property called 
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stridhan and which she is at hberty to take with her without being condemned for 
theft. 8B. H. C. R. 11. 

4. The proposition that every thing acquired by the wife during coverture becomes the 
propert.v of her husband, has no foundation in Hindu law. 3 M. H. C. R. 272. 

5. A Mohammedan wife may be convicted of theft or abetment of theft in respect of 
the property of her husband. 6 B. H. C. R. 9. 

9. By owner of his own properly — attachment by Court. 

1. If owner pawns his goods to another and he undertakes that pawnee shall have 
possession of the things till redeemed he is guilty of theft when he dishonestly 
removes them from his possession. It is no defence to say that the goods still in 
his possession are sufficient to covet the loan. 1923 C. 594 = 76 I. C. 654. 

2. If a person’s property is attached and taken possession of by the bailiff, his removal 
of it from his possession or from that of another to whom it has been entrusted for 
safe custody is theft. 1 Weir. 419, 1925 0. 464 = 86 I. C. 969, 1928 S. 68. 

3. A person removing his own goods from the Railway station yard, retaining their 
receipt with intent to claim them or their value commits theft. 36 I. C. 148=14 
A. L. J. 417. 

4. Where accused’s cattle were illegally distrained, he could not be convicted of theft 
for retaking them. 1 Weir.422, 59 I. C. 411. 

5. A distraint made by Revenue Court has the effect of divesting the owner of legal 
possession in his prope rty, with the attachment and taking or removal by the owner 
is theft.' 1 Weir. 426. 1 Weir. 423. 

6. But this IS certainly not the effect of an attachment by a Civil Court. 22 M. 151. 

7. Court passed a possessory decree against A and gave symbolical possession to the 

decree holder. A’s brother cut the crops which he bad raised on the field. He is 

not guilty of theft. 1896 B. U. C 866. 

8. Complainant undertook to repair certain articles of the accused witbm a week but did 

not finish It in time. Accused forcibly removed it from bis shop. He is not guilty. 

53 C. 174 = 1926 C. 464=91 I. C 289= 29 C. W. N. 1011 = 26 Cr. L. J. 1505. 

9. If property is attached by receiver, its removal by the owner is theft. 48 A. 368. 

10. Removing cattle from the pound without paying fee is theft. 1930 M. W. N. 529. 

11. If the attachment of movable crops is made merely by beat of drum and procedure 
prescribed under O. 21, R. 44, Cr. P. Code, is not followed, tbe judgment-debtor is 
not guilty if he removes the crop. 1931 A. 142=32 Cr. L. J. 437. 

12. If owner gets actual possession of land under O. 21, K.35,C, P. C., the dispossessed 
person cannot remove crops though grown by him 1930 C. l24-=37 Cr. L J. 495. 

13. If tbe process is signed by Amm and not by Court and does not bear the seal of 
the Court, the attachment is illegal under O 21, Rules 24 and 44, C. P. C. Hence 
remo%-al of attached property is not offence. 1935 A. 214=153 I C. 428 = 36 Cr. L. 
J. 340 = 7 A. 506, 1919 P.40+='49 I. C. 171, 1926 P. 237 = 93 I C. 146 = 27 Cr. L. 
J. 418 = 5 P. 216 Rel. on. 1931 A- 142=32 Cr. L. J. 437 Ref. 

10. By Tenant. 

1. The offence of theft is against possession and as tenant has a right to tbe possession 
of the trei, the cutting of tree is no theft under S. 23, Bengal Tenancy .Act, an occu- 
pancy Raij at is entitled to cut trees. Isven if there IS dispute about the right, it 
should not be settled by Criminal Court. 1935 P. 472. 1925 C. 1020 = 27 Cr. L. J. 
133 Rel on. 

2. Tenants removed trees uprooted by storm, belooBing to Zamindar. They were guilty 
as they could not prove a custom with regard to fallen trees. 42 A. 53. 

1 1 . Complaint by landlord. 

A landlord Ins no right to prosecute in respect of theft of trees in the possession of his 
tenant. 1931 M. 241 =131 I. C. 493 = 32 Cr. L. J. 757. 

12. Consent. 

1. Consent of a person in possession suffices to negative criminality. A soBgbt the 



Theft — {contd.) ' 

15. Forcible removal to realize debt or dues. 

1. Removal of goods from debtor s possession by force to compel the debtor to discharce 
the debt, IS theft. 1925 L. 131 = 25 Cr. L. J. 650, 1930 B. 167. 

2. A forcible removal of property with a view to realize legal dues and not with a 
view to make any wrongful gain out of it or to cause any wrongful loss to the com- 
plainant is not theft. 1921 P. 390 = 22 Cr. L. J. 673, 14 C. W. N. 936. 

3. Accused gave certain articles to the complainant to repair them within a 
week. Not having finished within the stipulated time, the accused went to his 
shop and took forcible possession of the article. Held, he is not puiltv. 
53 C. 174. 

4. A forcible and illegal seizure of bullock of a widow m satisfaction of debt due to 
the accused by her deceased husband was held to be a wrongful loss and thefti 
(1875) 24 W. R. 7 Cr. 

5. Where the inception of the struggle was only a quarrel and it was at the end that 

accused took chaphs, etc., m order to ensure the payment of money due to him, the 
offence was one under S. 378 and not 392. 1935 Pesh. 49. 

16. Human body. 

Accused stole a corpse lying m front of the house of the mother of deceased, to prevent 
its being sent for Post-mortem and threw it into the river. He is not guilty of theft. 

25 A. 129. 

17. Husband and wife. See — 8. 

18. Identity of stolen property. See Receiving stolen property (8). 

19. In a building. See Theft m building. S. 380, I. P. C. 

20. Joint possession. 

It Taking from joint possession is no theft, unless the possession becomes exclusive oi 
the other. 10 M. 186, I Weir 79. 

2. Accused held a cart jointly with his brother, which he sold off appropriating the 
sale proceeds to his own use. He is guilty of theft and not of Criminal misappro* 
priation. 1 Weir 40S, 10 U. 186. 

3. A coparcener converting his coparcenary possession of his interest m the family pro- 
perty into separate possession would be guilty of theft. 12 P. R. 1889, 10 M. 185. 
Contra 10 A. L. J. 527. 

4. If a tenant paying share of produce as rent takes away the whole produce 
reserving nothing for the landlord, he is guilty under S. 424 and not under S. 379. 

26 M. 481. 

5. There can be theft by a person who is m j'oint possession of the stolen property. 

1926 B. 122=94 I. C. 881, 10 M. 186. 

6. Forcible removal of crops by a joint owner is not an offence under S. 395, !• P» C. 
although a conawner contributed to the cost of cultivation by advancing money to 
the agent m possession. 1935 S. 115. 

21. Jurisdiction. S. 181, Cr. P. C. 

1. In case of possession of stolen property, the accused can be tried at either place of 
theft or dishonest possession. 1926 A. 167=91 I. C. 53 = 7 L. L.. J. 586, 1934 A. 
455 (2) = 35 Cr. L. J. 1092. 

2. Where property stolen in one district is found in another district, the thief can be 
legally tried in the latter district. 4 P. R. 1871, 1924 C. 1034. 

22. Master and servant. See — 7. 

1. A person plnckmg fruits in obedience to the orders of his employer, who wants to 
assert his right to share in the proceeds, is not goilty of theft. 38 I. C. 318 = 18 
Cr. L.J. 286. 

2. A servant acting under the orders of his master is not guilty of theft in the 2bs*n« 
of proof of his knowledge of bis master's dishonest intention. 15 C. W. N.4I4 = 

12 Cr. L.J. 7. 
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3. Where the crop was cut and dishonestly removed by the order of accused, he hjmself 
being present, the accused is guilty under S. 379, I. P. C. 43 I. C. 400 = 19 Cr 
L.J. 116. 

4. Accused was employed by the complainant on wages. His wages for several months 
were due and so he took away 15 Baras worth 15 Rupees belonging to the complain- 
ant and refused to give them back until his wages bad been paid. Held, that techni- 
cally the offence of theft was committed. 1927 A. 470 = 28 Cr. L. J. 531. 

5. Servant knowing that his master had no right to complainant’s goods assisted in 
removing, is guilty of theft. 1926 P. 36—26 Cr. L. J. 1559, 9 C. \V. N. 974 Dist. 

6. When servants were informed that they could not cut timber without complainant’s 
permission and still they cut them obeying their employer’s order, they are guilty. 
1934 P. 491,91. C. 46. 

23. Record of a case. 

1. A person removing a paper from judicial file is guilty of theft. 86 I. C. 671. 

2. Taking official papers out of officer’s custody for showing to i party’s V^akil is theft. 
1926 B. 122=94 I. C, 881. 

3. Abstraction of a document from a judicial record IS theft and mischief. 112 P. R. 

1866 Cr. 

24. Pointing out stolen property. Sse Pointing oot~4, Discovery — 15. 

25. Possession — property. 

!• There can be no ‘properly’ m a bull set at large at the performance of Sharctdhci 
ceremony. It is res and is incapable of theft being committed in respect of 

it. 8 A. 51, 9 A 348, 17 C. 852 Contra U M. 145. 

2. A bullock followed a cow and the owner gave him up for lost. The accused in 
whose possession it was found afterwards is not guilty of theft though under 5. 403, 
I. P. C. 38 I. C. 332, 1 L. B. R. 123. 

3. But if some time had elapsed between the loss and possession of the accused, he is 
not guilty even under S. 403, 1. P. C. 62 P. L. R. 1916. 15 P. R. 1891. 

4. The taking of property is not necessarily theft unless it was taken out of the posses- 
sion of another 44 C. 66, 22 I. C 762. 

5. Where the owner turns out his cattle to graze in the open, they do not cease to be 
his property and the removal amounts to theft 4 Bom L. R 626. 

6. Possession must be recent and exclusive to raise the presumption of theft. 1929 b. 
9=111 I. C. 732 = 29 Cr. L. J. 924. 26 M. 467. 

7. If accused is not in actual possession of the stolen article, it must be proved that it 
was found either in the manual possession of the wife, clerk or servant or was 
found in a place and under circumstances, so as to justify an inference that the 
accused knew of its existence and that the same was under his effective control. 
1929 S. 9. 

8. Accused was in possession of two bullocks belonging to two owners. Two trials are 
not valid as offence IS only one. 1936 R. 94 = 37 Cr. L. J 530. 

9. If the owner has given up property in the subject of theft, there is no theft, a , 

S' here accused dog up the carcas of bullock, which the owner, suspecting it to be 
poisoned, caused it to be buried. 4 M. H C R. App. 30. 

26. Procedure. 

1. Where property IS found to be the subject of theft and accused is acquitted because 
of incomplete evidence, ihe properts should not l^e made over to him. 1927 C. 61 — 

99 1. C. 91. 

2m The word ‘dishonesilj' must be explained to the Jurv. 1926 M. 1121 = 97 l.C. 951 
= 27 Cr. L. J. 1191. 

3. Several accused were tried tcigetber and fined under Ss, 379— 447 for t'eal sg f;«h. 
Thev were til separateh engaged n fisbirg without aa^ cct.'tci obi^c? HcH 
that the joint trial is illegal. 50 M. 735 = 1927 M. 177 = 9* 1. C. 5-7, 192'j A. 334 
and 33 M. 502 Dist. 
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4. Dishonest intention. Sea Theft — 13. 

Accused entered into mi ngreement with the complainant that the complainant shoul 
advance him money on the hypothecation of goods to be deposited by him as secuntj 
i he accused was entitled to take advances up to. 70 per cent, of the value of good« 
, Accused secured the key of godown and removed the goods. Held, he is euilf 
under S. 380. 1923 C. 594 = 76 I. C. 654=25 Cr. L. J. 222. 

5. Essentials and evidence. 

1. The accused removed a promissory note from the file of the Court. On being pur 
.sued he tore it into pieces. He is guilty under Ss. 380, 201.511, I. P. C. 31 1. C 
647 = 16 Cr. L. j. 79J. 

2. A person was charged under Ss. 457 and 380 but there was no evidence of housi 
breaking and theft but after some d.ays he surrendered the stolen goods. He is 
guilty under S. 411, I. P. C. 33 1. C. 819=17 Cr. L. J. 179. 

6. Procedure. 

Separate sentences cannot be passed under Ss. 457 — 388 for house breaking folloa-ed by 
theft 5 P. 464= 1926 P, 367=96 1. C. 528. 

THIRD PARTY. 

1. Claim of^ — . See Disposal of property — 14, S. 517, Cr. P. C. 

2. Confession to — . Sea Confession by inducement. 

3. Interference. See Right of private defence — 30. 

THREAT OF INJURY TO PUBLIC SERVANT. S. 189, I. P. C. 

1. S. 189 deals with menaces which would have a tendency to induce a public servant 
to alter his action because of some possible injury to himself or to some one in 
whom the accused believes he has an interest. 14 C. \V. N. 234, 28 M. L. J.505. 

2. Mere threat to bring a legal complaint either before a Court or before a constable's 
superior is not an injury. 6 L. 558. 

3. Where the accused in a loud tone repeatedly said to the Magistrate that he and others 
• would obstruct the carrying of a Hindu God along the road, even though a riot 
takes place, he was guilty under S. 189. 14 C. W. N. 234. 

4. It is necessary to prove the exact words used by the accused. 8 A. 380. 

5. Where a person arrested in execution of a decree refused to follow the peon and 
threatened to use violence, he was guilty under S. 189. 25 Cr. L. J. 1237=81 
I. C. 165. 

6. Where after the service of summons, the accused, the son of witness abused the 
process-server and asked him to go out of the house and witness signed bis name to 
the summons, no offence was committed. 28 M. L. J 505. 

7. Threat of injury under bad temper is not necessarily offence under S. 189. 1936 A. 

171 = 37 Cr. L.J. 212. 

THREATENING ACCUSED OR HIS COUNSEL. See Duty of prosecution— 5. 

THROWING bricks OR STONES IN ANOTHER’S HOUSE. S. 336, 1.P.C. 
See Rash and Neligent Act— 12. Culpable homicide— 34. 

THREATENING LETTER. 

1. To defendant to withdraw case—. See Contempt of Court — 13. 

2. • To provoke breach of peace. See S. 504, 1. P. C. 

THUMB IMPRESSION. See Expert— 3, Pmger impression. 

1. Evidence of thumb impression is valuable and great weight can be attached to it. 

1929 L. 210 = 30 Cr. D. J. 52=113 I. C. 68. 

2. Report of finger print bureau is not evidence if not tested by cross-examinatiod, 
though parties agreed to abide by it. 79 I. C. 641. 

3. The positive evidence of eye witnesses should not be lightly brushed aside, 

evidence of finger expert. 1923 C. 240“70 I, C. 194. 
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If the finger expert has not been cross-examined as to the grounds of his opinion, his 
evidence is >et valuable. 21 Cr. L. J. 257 

5. The Court should be chary in accepting the evidence of finger expert as to the age of 
thumb impression opposed to the date on the document. 1926 P. 575. 

6. Court can direct an accused person to give his thumb impression in Court. 6 P. 
623 = 2S Cr. L. J. 1C23==1923 P. 103, 1921 R. 115, 1926 C. 531. 

7. Mere obtaining thumb impression on a blank paper is not attempt to cheat. 19’6 
P. 267«94 I. C. 353. 

8. If the thumb impression of accused is taken in Court for comparison, conviction based 
on such comparison by expert is highly irregular. 23 Cr. L. J. 638. See 6 P. 623. 

9. Conclusions from comparison of thumb impression can form the basis of conviction 
46 M. 715, 32 C. 759. 

10. If the accused refuses to give his thumb impression, Court mar draw an inference 
against him. 

TIME. 

In India rvherc references to time are generally approximate, there is large margin of 
hoTiest error. 15 Rom. L R- 297 = 19 I. C. 328. 

TIME-BARRED DEBT. 

If complainant cannot recover a debt legallr being time barred, proceeding under S. 409 
I. P. C.. should he quashed. 24 Cr, L J 591 = 1924 N. 47. 

TIME OF DEATH. 

1. Prom digestion of food. 

1. The state of digestion of the contents of the stomach is often used as a means of 
fixing the hour of death. Taylors Alerf. J»r. 7925, V'oi. /, P. 2Pf. 

2, Most elaborate tables have been prepared of the time taken by the stomach to digest 
certain articles of diet, of which the following may be taken ns an example 



Time for 


Time for 

Article. 

digestion. 

Article 

digestion. 


H. M. 


H. M. 

Rice 

.. 1 0 

Eggs half boiled 

..3 0 

Apples, cooked 

.. 1 30 

Beef 

. 3 0 

Venison 

... 1 30 

Carrots, boiled 

- 3 15 

Sago 

.. 1 45 

Potatoes 

... 3 30 

Bread 

... t 0 

Turnips 

... 3 30 

Milk 

..20 

Butler and cheese 

... 3 30 

Cabbage 

. 2 0 

OystTS, stewed 

... 3 30 

Oysters, raw 

. 2 3 

Eggs, stewed 

... 3 30 

Eggs, raw 

..2 3 

Pork boiled 

... 3 30 

Potatoes, roast 

... 2 30 

Fowls 

... 4 0 

Parsnips, cooked 

... 2 30 

Wild fowl 

... 4 30 

Turkey 

... 2 30 

Beef salt 

... 5 30 

Goose 

.. 2 30 

Pork roast 

... 5 30 

Custard, baked 

... 2 45 

Veal 

... 5 30 

Mutton 

... 3 0 




ibid. 

3. The table must not be taken as of mathematical certainty, but may represent fair 
averages. The rate of digestion varies with different individuals and with the state 
of the gastric mucosa. Death does not at once cause the process of digestion to 
stop, as we know that the stomach can even digest itself aher death. With all 
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this uncertainty, too much stress must not be placed oi 
weighed along with all other items. Ibid, P. 295. 

4. Periods given above do not refer to the digestion of India 
on which but few observations or experiments have beei 
India use either rice, wheat, or other grains as their stapl 
many’ use some of the pulses, and comparatively few eat , 
experiments and observations seem to show that some 
pulses, etc., rnay be found undigested even six or seven 
food. Taylors Med Jur., 1928, pp. 917-918. 

5. Too much stress must not be placed on such evidence. 1 
with all other evidence. Ibid. 

6. Too much stress should not be laid on the condition of foo 
order to find out the time of occurrence, as the recent medical 
that sometimes the process of digestion is greatly delayed in 
the food is vegetable food. 31 Cr. L. J. 689= 1930 O. 60=1 

2. Prom warmth and condition of Muscles. 


1. The changes which take place in dead body before commence • 
may sometimes enable a medical witness to form an opinion 
the deceased died. The crime may have been so recently i 
body still retains the warmth and pliancy observed in the recentl 
found in a cold and rigid state. A person charged with a cri 
prove that he had not been in the house for many hours or da' 
be adduced to show that he was there at a time which woulc 
condition of the body when found, Taylor s Med. Jur., 1928, pp- - 

2. A woman was found dead at 8 a. m. Her body was lying on a woo 
with a flannel petticoat and a chemise The upper limbs were col , . 
face, shoulders and chest were cold, the neck was ngidiy fixed wj_ 
thighs and legs were quite cold, but there was no rigidity in these i 
warmth found in the body was in the lower part of abdomen. The 
was that the deceased had been dead above four hours, certainly 

and not less, Ibid, P. 291. 

3. Unless we have due regard to all the circumstances of a case, grave 
committed. The circumstances are cold atmosphere, thinness of bo .. ,, 
covering, age of the deceased, loss of blood, elc. The retention of w... 
abdominal viscera may be met with after fifteen to twenty hours. Ii 
temperature of the viscera of the abdomen, more than seventeen hom 
was found to be 76'’F., although no care had been taken to preserve th 

• the body. Taylor s Med. Jur., 1928, pp. 293-294. 

3. From Putrefaction. See Putrefaction. 

It is beyond the reach of science to determine with accuracy the period of ■ - 
the progress of putrefaction. When a body is inspected within twenty-1' ' 
as a rule, the body is rigid, and no decomposition has taken place. If a 
three days much change should be present, it is generally to be attribut 
peculiarity in the cause of death. It is a common observation that raoistt.^ 
atmosphere appears to favour decomposition much more than heat ; thus 
is much more rapid on a moist winter’s day than on a hot dry day in^ 
Taylor's Med. Jur., 1928, PP. 295-296—306. 


4. Rigor Mortis. See Rigor Mortis. 

Rigor Mortis commonly appears in from ten hours to three days 

sudden deaths from violence it is only slowly developed. Tayi 
1928, P. 293. 


5. Proof of—. 

It is essential for the Medical Department to give estimate of 
of deceased were found in a well and discovered by Poll 
to give opinion about the probable time of de.ath. 1^’*^ 

TIME OF OCCURRENCE. 

1, When there is no clear finding as to time of oscurrence ! 
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if the ftvrr accused should Iks acquitted. 1922 P. 88. 

fitnilv of d-ceic-cf cfelihsr.itety pul the attick Inck some two hours before it 
Tie '' vi\z\\\v occurrnl, the f.i^c b>comes doubtful. 1930 0. 60*=3l Cr. L. J. 689. 

3. Tosna’.h slrcps should not be Wd upon the condition of food in deceased’s body jn 
ordtrto find out the time nf occorrence, as the recent Medical researches have 
shown ih^l sometimes the process of digestion is greatly delayed in the case of 
Indians when the food is vegetaWe food. 31 Cr.L. J. 689=1930 O. 60^124 

I. C.44t. 

TITLE Sfe Ctnl dispute. 

The pruner place for dctcrmimng title is Civil Court. 1932 P. 189=33 Cr. L. J. 509. 
TOBACCO-POISONING BY—, avc Po«son*-l9. 

TORTURE. S‘f<* Police Torture, Pxtorting confession. 

Evidence ohtamed h\ torture has no value. 35 I. C. 527. 

TOUR. 

IVhen officer is o.i tour appe.vl should not be dismissed in default. 11 P. R. 1905 Cr. 

TOUT. Sec Leg.al Practitioner.s Act, S. 36. 

TRACK. See Toot prims. 

L It is un&afe to reK complctela on the evidence of trackers as to the correspondence 
of tracks. 65 P. L. R. 1917=18 Cr. U. J, 897, 71 P. L R. 1910. 

2. Track evidence of llmisy nature cannot be believed without sufficient corroboration. 
91 P. L. U. 1915*= 10 P. \V. H. 1915 Cr.«27 1 C.346=16Cr. L. J. 222. 

3. Identification of footprints of accused with shoes is valueless, as there can be a 
large number of similar shoes. 73 1. C. 331 = 5 L. L. J. 87 = 24 Cr. L J 537. 

4. A trai'ker found the tracks of accused near the dead body which was discovered at 
his instance, fhere was no motive for murder. Held, that the evidence is not 
sufficient for murder though ample for a conviction under S. 201, 1. P. C. 1928 L. 
476=112 1.0. 347 = 29 Cr. L. J. 109. 

It IS impossible to l>ase .a conviction merelj on the track evidence when the main 
evidence is etiremeli* discrep.ant .ind highly unsatisfactory. 96 I. C. 498=27 Cr. 
L. J.946. 

6. Tracks, measured three days and after the murder and tracker examined after 
twelve days are of no v.alue. the pecuh.ariiies of foot prints would in all probability 
be obliterated hy the phvsical forces of nature. 1932 L 557 = 33 P. L. R. 691. 

7. The mere fact that the track of accused were earned to their village and that accused 
were known bad characters, held not sufficient to support a charge of dacoily. 33 
P. R. 1868 Cr. 

8. Comparison of foot prints after Iw’O months with prints which the tracker saw at 
the spot, when the original foot priors were not preserved has no value, 
1933 L 299. 

trade mark (COUNTERFEITING) Ss 485-486. I. P. C. 

1. Admissibility of prior judgment. S. 13, ETidence .Act. 

Judgments of a Civil Court relating lo the exclusiv’e right of the complainant to a trade 
mark was put m evidence. Held, that the judgment w.as relevant under S. 13, 
Evidence Act, as a particular instance when the right claimed was claimed and 
disputed. 134 I. C. 477 = 32 Cr L J. 1177. 

2. Admissibility of subsequent judgment S. 13, Evidence Act. 

Apart from Ss 40— +2, it is doubtful if S 13 covers previous iudgmenls, but certainly 
wiH not cover judgment subsequent to the matter under investigating. 134 
I. C. 625. 

3. Burden of proof 

The oijns is on the complainant to prove that the accused acted dishonestly but on the 
accused to bring himself within the exception. 8 C. \V. N. 421.- 



^radc Mark (Coiitticr/eiihis) — (condd ) 

4. By commission Agent. 

S. 486 does not Apply to persons who act ns commission ngcats between the importers 
and manufacturers and who ordered out goods marked with counterfeit trade mark 
which is seized on the way. 32 P. H. 1902 Cr. 

5. Essentials and Evidence. 

1. A person selling books with counterfeit propertj mark is guilty. 26 C. 232. 

2. A general resemblance constitutes infringement. 16 Bom. L. R. 78. 

3. If the resembhnee to a genuine one is intended to deceire and to lead a purchaser 
to imagine that the counterfeit is in reality genuine article, the accused is guilty. 
35 P. R. 1902 Cr. 

4. If the marks did not bear a resemblance close enough to deceive a person of ordinary 
obserwition comparing the two marks side by side, the accused is guilty under S. 482 
and not S. 486. 8 S, L, R. 199. 

5. If accused gets by mistake he is not guilty. 32 C. 969, 4 R. 16. 

6. When empty sod.a water bottles of one firm are given to another for filling by 
customers, the latter firm commits no offence. 30 Cr. L. J. 332®= 1928 C. 873. 

7. In a case under S. 486, the proper test is not whether a purchaser jf literate would 
be deceived if he had the two articles side by side, but the matter should be con- 
sidered from the point of view of the ordinary unwary purchaser. 1930 C. 728, 134 
1. C. 477. 1934 L. 687, 15 Cr. L. J. 522, 1928 B. 227. 

8. Accused counterfeited the trade mark of hair oil and moulded the bottles also, The 
OKH5 was on him to prove that his iateution was not fraudulent. 1931 C. 445* 
134 I. C. 446. 

6. Forfeiture of—. See S. 9, Merchandise Marks Act. 

7. Jurisdiction. 

Possession ol certain tins of clarified battev at Howrah, bearing a counterfeit trade mark 
though intended for sale in Rangoon, is triable at Howrah. 25 C. 639.. 

8. Limitation. 

Prosecution should be instituted either before the expiration of three years after the com- 
mission of offence or within one year from the first discovery of »t by the prosecutor. 
22 M. 488, 32 C. W. N. 699. 131 I. C. 848. 

9. Making or possession of instrument of — . S. 485, 1. P. C. 

If the trade mark consists of impression moulded on glass and label, a person found only 
with mould with the intention of counterfeiting trade mark is guilty under S. 485. 
1930 C. 664=128 I C. 332=32 Cr. U J, 136. 

10. Who can be prosecuted for — . 

A limited company or corporation can be prosecuted under S. 486. 7. .L- B. R. 306. 

TRADE MARK (USING FALSE). S.482. I P. C. 

1. Burden of proof. 

1. When it has been proved that a trade mark is a false trade mark, then it is to be 
presumed that the accused had the mtent to defraud unless or until he rebuts the 
presumption. The burden of proving the absence of such intention is on the accused. 
1929 R. 345=118 I. C. 113=7 R. 169- I9;9 R. 322 Diss. from. 

2. Even though there are no cases of purchasers having been deceived by the use of a 

false trade mark, this fact alone is insufficient to justify the contention that accused 
acted without intent to defraud. 1929 R. 322. 

2. ' Civil and Criminal remedies. 

1. Where a bonct fide dispute exists between the parties as to the right to use ® 
mark, action should be taken before a Civil and not a Criminal Court. 

C. W N. 88’, 

2. It is nowhere laid down that a Criminal Court should always refer a complainant 
to the Civil Court, The Cnmioal Coart may in view of peculiar circumstance 
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a particular case may do so. 9 L. 491, 31 Cr. L. J. 1176=127 I. C. 36=* 
1930 O. 360. 

3. Counterfeit trade mark. See Counterfeit trade mark. 

4. Essentials of trade mark. 

1. A mark to be a trade mark must be a mark used for denoting that the goods are the 
manufacture or merchandise of a particular person. 27 C. 776, 40 C. 281. 

2. A mark which has been used by the complainant in the market for six years can 
become his trade mark. 25 Cr. L. J. 1098. 

, 3, Property in or right in respect of a mark may be acquired by user. 1929 R 322, 
1930 0. 360 

4. If a photographer applied a trade mark to photographs which he sells, the provisions 
of S. 478 are applicable to it^ 13 Bur. L. R. 336. 

5. A person may to some extent appropriate to his own use a name suggested by his 
trade, without infringing the law relating to trade marks. 31 C. 4ll. 

6. Where the article bearing the mark are manufactnred both by the complainant and 
accused on a large scale, S. 478 does not apply as the goods are not reputed to be 
the complainants alone. 1928 C. 235. 

7. In India registration is not necessary in order to complete a trade mark. A letter 
or combination of letters can become a trademark. 9 L. 491 = 1928 L. 186. 

8. A design or pattern, which covers the whole body of the goods and appears to be 
part and parcel of the goods is not a trade mark. 8 S. L. R. 39. 

9. It is doubtful if a bottle itself could be considered a trade mark. 1928 C. 873. 

10 A distinctive trade mark may be adopted by a person who is not the manufacturer 
but the importer of goods. Where importers had a special mark on the sugar bags 
their customers accepting the mark as a guarantee that sugar was band made and 
the accused abo used the same mark, he was guilty under S. 482. 39 A. 123. 

U. A general name cannot be the subject of trade mark. 31 C. 411, 

12. A mere ordinary addition to, or mis-spelliog or variation of a word in use in the 

English language does not so form the word an invented word, but question m each 
case IS one of the fact. 1932 S. 94. 

5. Selling goods with counterfeit trade mark. S. 486, I. P. C. See Counterfeit trade 

mark. 

6. Using false trade mark. 

1. A trader even with some claim to the mark or name cannot adopt a trade mark 
which causes his goods to bear the same name in the market as those of a rival 
trader. 1929 R. 322. 

2. On a complaint that accused printed and sold an unauthorized edition of a book 
with the contents, outer cover and title page being the same, the question is whether 
the book is selling in a manner reasonably calculated to be believed that it was 
the manufacture or merchandise of a person to whom it did not belong. 31 M. 512. 


3. 

4. 

5. 

6 . 

7 . 


If the purchaser looking at the article offered to him would naturally be led from the 
mark on it, to suppose it to be profoctnn of the rival manufacture and would pur- 
chase It m that belief ibe Court considers the use of such mark to be fraudulent. 
1929 R. 322, 9 Bom- L. R. 732. 

Mere differences m details do not prevent the two designs being essentially the same. 
(1896) 1 Ch. 142. 

Actual physical resemblance of the two marks is not the sole question for eonsidera 
tion. 32 C. 401, 34 C. 495. 


rheproper test is whether the pet up of the accused’s g>nb is likely to deceive a 

purchaser who is acquainted with the complainant s get np but wbn trcr.s to hts 

memory. 7 R. 169= 1929 R. 345 = llS I. C. 113 = 30 Cr. L. J. S52. 


If the mark is likely to deceive acustomer, it is not necessary to bring eridence of 
any person nho is actually deceived. 25 Cr. L. J. 1095 = 1925 C. 149. 



Trade itiffrfe (Usi«g ionise) — fcoiieW.) 

S, The accused put the same title of a caleodar “Shri Chaadu Panchang" as the 
complainant, he was not guilty as it was not a trade mark. 25 B. 289, 3 Bom. 
L. R. 883. 

9. The complainant had a label ”H. B. T. C 40000" with a design of a Iwn and a 
snake, the accused made Lobe! "H. P. F. C, 40000" with tn-o lions and two snakes. 
The colour and size of the labels were the same. The accused were guilty under 
Ss. 482—486. 8 C. W. M. 421. 

10. The complainant sold coffee in a bon with a signature on it and the accused also 
sold in a similar box with his own signature. Held, he was not guilty. 10 Bur. 
Lt, R, 84. 

11. Importing gold bars with a mark belonging to a bank which ceased to exist is no 
offence. 27 C. 776, 

12. Using the same receptacle for goods may amount to infringement of trade mark. 
4 L. B. R. 192. See 16 A. L. J. 476. . 

13. If accused is keeping goods of complainant’s mark for sale, he is not guilty tvken he 
got them by mistake. 4 R. 16. 

14. A person using any packages or receptacles with any trade mark is said to use false 
trademark. 1932 S. 94, 38 C. UP. 

7. Who can prosecute or be prosecuted. 

A firm can prosecute and be prosecuted under Ss. 480—482. 1929 R. 322. 

TRANSFER OF CASES. Sa. 526, 528, Cr. P. C. 

1 . Accused to move District Magistrate or not in the first instance. 

1. Ordinarily a High Court does not transfer a case unless the District Magistrate has 
been moved first. 1923 L. 685*72 I. C. 882*2^ Cf. L. J. 466. 

2. In riew of the amended Sub-S. (8), S. 526 the accused has the right to go to High 
Court direct instead of first preceding under S. 528. 1930 B. 480*32 Bom. L. R» 
1128, 1926 S. 137*91 I. C. 72*27 Cr. L. J. 40. 

3. The High Court will not ordinarily entertain an application for a relief which would 

equally be granted by a subordinate Court until recourse has first been had to that 
Court. 1925 640*87 I. C. 112*26 Cr. L, J. 960. 

4. Before an application is made to High Court, the District Magistrate must be moved 
first. 6 Bom. L. I?. 483, 24 Cr. f-. J. 466. 

2. Adjournment for applying for—. 5'ce Act XKl of 1932. 

1. The Court is not bound to adjourn proceedings m order to enable the accused (o apply 
to the District Magistrate for transfer. 1928 A. 753=® 111 I. C. 855-"‘29 Cr. 
L. j. 935. 

2. S. 526 (8) makes It imperative on the Magistrate to grant adjournment if ;hepart}' 
proposes to appl}' to High Court 9 U. 537, 1930 B. 480*32 Bom. L. R* 1128, 
10 Cr. L j. 570, 1925 L. 850«I09 I. C. 360*29 Cr. L. J. 536, 1926 A. 533. 

3. Once an adjournment IS given. It Will be presumed that the party has 6®***^®^ 
moving the High Court and not the District Magistr-ate. If he has not moved the 
High Court, he is not entitled to second adjournment to .appear before High C®UTt 
when he neglected to take adrant.vgc of first opportunity. 3928 A. 753*111 !• C. 
855*29 Cr. L.J. 935, 

4. An adjournment for sis davs is not a reasonable time withm which to move the High 
Court. 2 Weir 6S6. 

5. A postponement should he for a reasonable time to allow the party to move N’* ^^*8^ 
Court A postponement for too short a time is useless. 15 M. 375, 2 Weir 6s.o. 

6. .A Court IS not bound to adjourn proceedings under S. 145. Cr, V. C., under S. 526 
ih\ i7 C. «i69. 6 P. 553*. 927 F. 351 •» 106 L C. 219*23 Cr. L.J. 1035. 

7. Order of the Court imposing condition while postponing a case under S. 526 (8)i* 
il’ega! 1929 L 702*119 I. C. 327*30 P. U K. 657*30 Cr. L.J. JD48. 

e. cf an appUcaijan lor an adjournment for the purpose of moving the 

Cc-rt for iractfer cn the ground that it has been made after the trial vitiates the 
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trial. 53 M. 165=1930 M. 187=124 I. C. 501 = 31 Cr. L. j. 715. 

9. Refusal to adjourn proieedings under S. 525 (8) is an irregularity curable under S. 
537, Cr. P. C., when the transfer application was not 6 o«<t fide. 1931 C. 626=134 

I. C. 1057=35 C. \Y. N. 1112=33 Cr. L-J. 31, 59 C. 478. Co;i/ra 19313.411 = 
134 I. C. 361. 

10. Where the Magistrate does not grant adjoarnment all the subsequent proceedings are 
illegal except some emergent order that may be necessary in the ends of justice. 
1931 B. 411 = 134 I. C. 361=32 Cr. L. J. 1161, 53 M. 165, 15 C. 455, 1930 A. 263, 
1928 A. 268. 

11. Every one of the accused is not entitled to apply for adjournment in the absence of 

' fresh ground or incident. 1931 L. 274=134 I. C. 770 (2) = 32 Cr- L. J. 1229. 

12. S. 526 (8) does not mean that Magistrate loses seisin of the case by reason of his 
having granted adjournment. His order for refusing inspection or grant of copies of 
record is illegal. 1931 L. 59=129 I. C. 193=32 Cr. L. J. 253 (2). 

13. The onus lies on the complainant or accused to show that he notified his intention of 
applying for transfer to the Court. 1930 A. 835= 129 1. C. 259. 

14. Ashing an accused to appear after the accused applied for adjournment and the Court 
forfeiting his bond for non-appearance, the order was illegal. 1931 B. 411=134 I. 
C. 361 = 32Cr. L. J. 1161. 

15. Application for adjournment can be made even after the arguments are heard. 59 C, 
478. [The law is now amended.’ 

16. Adjournment was granted on condition of cost. Order of cost is illegal. 1936 
. A. 851. 

3. Adjournment when not to be given. See Act XXI of 1932. 

1. A trial Court is not bound to adjourn a case to enable the accused person to 
applv to the District Magistrate for transfer. 1923 A. 753=111 I, C. 855 = 29 
Cr. L. J. 935 

1 Where the intimation of the accused to apply for transfer and the application for 
adjournment under S. 526 (8) were made mala fide for the purpose of delay and to 
defeat the ends of justice and the accused bad no real ontention of applying to the 
High Court. Held, that Magistrate’s refusal to adjourn was only an irregularity 
curable under S. 537 , Cr. P. C. 59 C- 478. 

4. Affidavit by accused. See Affidavit. 

1. An application for transfer is not a part of the defence of an accused person and false 
statements made therein can be the basis of prosecution for perjury. 1926 L. 12 = 
89 I. C. 457 = 26 Cr. L. J. 1369, 3 L. 46, 1922 L. 113 Foil. 28 A. 331 and 33 A. 163 
Diss. 1927 S. 113 = 99 I. C. 341 = 28 Cr. L. J. 133. 

2. According to the practice approved by Allahabad High Court, an accused can be 
prosecuted in regard to any false statement made in affidavit in support of applica- 
tion for transfer. 1928 A. 182=108 I. C. 124 = 29 Cr L. J. 336. 

3. An application for transfer of a case cannot be entertained if the affidavit is sworn 
before District Judge and not before High Court as required bv S. 539, Cr. P C 
1931 C. 710 (1) = 33 Cr. L. J. 61, 1931 C. 626= 59 C. 478. 

4. Every person whether accused or not, except the Advocate-General must file affidavit 

1933 N. 201 = 145 I C. 455. 1922 L. 113 = 3 L. 46 Rel. on. 23 A. 331 Notfoll. 

5. Application for transfer cannot be entertained without affida\at. 1936 L. 356«sl61 

I. C.921. 

6 . Affidavit should be filed in support of application unless it is made bv Advocate 
General 1933 N 201 = 34 Cr. U J. 1035, 1 C. 219. 

7. Magistrate should be given oppoitunitv to denj allegations made in the affidavit 3 
Cr. L. J. 329. 

8 . Where allegations are not repudiated by the Magistrate, they should be treated as 
correct unless inherentb untrostwonhy. 1932 R. 90 = 33 Cr. L. J. 550. 

5. Applicability of S. 526. Cr. P. C. 

1. Proceedings under S. 145, Cr, P. C., cannot be transferred nnder S. 526, 1925 L. 48 
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= 25 Cr. L. J. 276, Conlra 1923 O. 161 = 25 Cr. L. J, 191, 34 A. 533. 

2. Future cases cannot be transferred. Kattnn Unll 973, 

3. An enquiry under the Workmen’s Breach of Contract Act is an enquiry contemphted 
by S. 526 and can be transferred from one Court to another. 45 A. 700, 

4. A case in a Court without jurisdiction can be transferred to another Court. 1929 S. 
250=120 I.C. 81=30 Cr. L.J. 1121» iB A. S5D, 8 B. 312, 2 Bom. L.R. 394 Rel.oa; 
36 M. 387, 9 A. 191, 42 M. 791. 1925 O. 490 and 1925 P. 187 Ref, Contra 1923 M. 
326=72 I. C. 351=24 Cr. L. J. 351. 

5. Pauchayat Courts established under the (J. P. Act, VI of 1920, are not subordinate 
to High Court and the power under S. 526 cannot be exercised to transfer pro- 
ceedings pending in a Panchayat Court. 46 A. 167. 

6. Proceedings under Ss. 195 (3), 476*A , 476-B., Cr. P. C., c.in be transferred. 1925 
N. 358=86 I. C. 428 = 26 Cr. L.J. 796. 

7. The High Court has no jansdictioa under S. 526 to transfer extradition proceedings. 
46 C. 31. 


8. The High Court cannot transfer a case from the file of the village Magistrate under 
S. 526, though it can do so under Cl. 28 of the Letters Patent. 50 I. C. 491=20 
Cr. L. J. 315 = 21 Bom. L. R. 274. 

6. By appellate Court, 

Where on an appeal from conviction, the Appellate J udge orders retrial and further 
directs that the case be retried by some other Court, the order »s under S. 423 (&) 
and not under S. 526 (c) Cr. P. C. The order is proper and legal and S. 525 W 
has no application. 1935 P. C. 122=156 I.C. 3=36 Cr. L J. 978. 

7. By District Magistrate. S. 528, Cr. P. C. 

A* Adjournment. 

A trial Court is not bound to adjourn a case to enable the accused person to apply t® 
the District Magistrate for transfer. 1928 A. 753= 111 I. C. 855 = 29 Cr. L. J. 935. 

B. De novo trial. 

A Magistrate was transferred and his successor ordered da novo trial. The District 
Magistrate transferred the case to the previous Magistrate on the ground of coa- 
venience of parties. Held, that the order of the Magistrate is illegal. 1925 M. 174 
= 26 Cr. L.J. 530. 

C. Fresh transfer. 

3. If the case is transferred by District Magistrate, the Sub-Divisional Magistrate 
cannot order fresh transfer and so nullify the order of the District Magistrate. 

47 A. 288. 

2. The Magistrate to whom a case is transferred cannot further transfer the case to 
some other Magistrate subordinate to him. 36 A, 166, 12 A. L. J. 277. 

3. Where a competent Magistrate after hearing the parties has transferred a case, a 
' superior officer should not cancel the order and retransfer it to the original Couri* 

60 I. C. 55, 


D. 


Notice to parlies. 

1, Transfer of a case without notice to the other party js illegal. 1931 L. 29=130 I. C. 
303 = 32 Cr. L. J. 492. 


2 . 


3. 

4. 

5. 


An order for transfer without notice, though not illegal, is undesirable. 1927 L. 80* 
99 1. C. 70, 6 L 541, 102 1. C. 2>3, 5 L. L. J. 230, 1933 L. 385 = 34 Cr. L. j. 630. 


A case should not be transferred without notice to the opposite party. 52 B. I51i 
22 B. 549, 1 Bom. L. R. 347, 3 A. 749. 8 C. 393. 28 P. R. 1902. 14 C. P. L. R. 190' 


When the District Magistrate transferred a case smo motu on administrative grounds, 
no notice is necessary. 3 P. R. 1910 Cr. 


Where the case is transferred at the request of trying Magistrate, no notice ia neces- 
sary. 24 M. 317. ^ 
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6. Where by virtue of Government order, all cases against Police Officers are to be tried 
by District Magistrate, no notice is necessary. 28 A. 421. 

7. It IS desirable that notice to opposite party should be given. The omission to give 
notice is not sufficient ground for setting aside the order of transfer. 1 935 A. 815 = 
156 I. C. 163-36 Cr. L. J. 918, 1923 P. 228=83 I. C. 345 = 25 Cr. L. J. 1385=2 
P. 333 and 1926 L. 156=6 L. 541 = 27 Cr. L. J. 401 Poll., 3 A, 749 and 1929 A. 932 
= 31 Cr. L. J.30 Dist. 

8. If absence of notice causes miscarriage of jnstice, the order of transfer should be set 
aside. 1934 L 194 (2), 1923 L. 380, 1931 L.29, 193, L. 168 Rel. on. 

. Reasons for transfer. 

1. An order for transfer of a case without reasons required by Cl 5, S. 528 is bad and 
should be set aside. 1924 M. 873=83 I. C. 1005=26 Cr. L. J. 221, 5 L. L. J. 230, 
16 Cr. L. J. 626, 1923 L. 3S0. 1931 L. 29. 1930 L. 168, 1936 N. 181 Contra 1933 
L. 385=34 Cr. L. J. 630, 28 A. 421, 34 C. 918. 

2. Magistrate should record the reasons to bring out the fact that it was not an arbitrary 

order. 1929 932=31 Cr. L. J, 30, 5 P. 229, 5 L. L. J. 230. 

3. Transfer should not be lightly made. 1936 S. 237, 1933 S. 17. 

4. Failure to record reasons will not vitiate proceedings, unless the accused is prejudiced. 
34 C. 918, 28 A. 421, 1933 L. 385. 

5. Where bj virtue of a Government order. District Magistrate had been directed to 
withdraw nil c.ases in which complaints had been made against a Police Officer, the 
omission to record reasons is mere irregularity. 28 A. 421. 

8. By Magistrate. S. 192, Cr. P. C. See Cognizance of offence— 14, — 15. 

9. Costs. See Act XXI of 1932. S. 526 (6) U) 

1. Where an application for transfer is thrown out by High Court as vexatious or 
frivolous, the Local Government opposing the application is entitled to costs from 
the applicant. 52 A. 63. 1933 N. 201, 1931 B 206. 1933 S 35J, 1935 P. 120. 

2. If the transfer application contains serious allegations against the Magistrate who 
denies them and the accused cannot support them, maximum compensation under 
S 526 (6) (a) should be allowed 1935 P. 120“ 150 I. C. 79=35 Cr. L. J. 1056. 

10. Counter affidavit. 

When an application for transfer is made on the ground of partiality of the ifagisfrate 
before whom the case is pending, it is highly improper for the District Magistrate 
to make an affidavit swearing as to the impartiality of the Magistrate. 25 B. 179. 

1 1. Duty of Counsel — 

1. The insufficiency of grounds for transfer would not lead to a necessary inference that 
there was misconduct on the part of the Legal Practitioners, who were responsible 
for such an application. 1928 A, 396=29 Cr L. J. 750. I9Zf A 253 Dist. 

2. In applications for transfer, statements imputing prejudice or unfairness or corruption 

■ • - 1 . V . of clients as tested by legal 

. iders are guilty of professional 

2 

3. If a counsel, m order to impede the course of justice, makes .an application under 
S. 526 (8), but knows that applicant never intended to move the High Court, the 
practitioner is guilty of misconduct. 54 M. 520=1931 M. 422, 1928 A. 396. 

12. Effect on Magistrate (Slur). 

1. No slur IS cast on a Magistrate from whose file a case is transferred. 1924 C. 981 = 
23 Cr. L. J. 944 = 81 I. C. 560 = 39 C. L. J. 330, Contra 6 Bom. H. C. R. 69. 

2. When sufficient grounds are made out for a transfer, the High Court is precluded 
from considering the possible effect which the transfer may have on the reputation 
or authority of the Magistrate concerned 10 C. W. N. 441. 

13. From District. See Transfer (Grounds) — 4, 

14. From Jury District to non-jury District. 

\. High Court can transfer a Sessions case from Jury District to a non-Jury District 
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but the trial in the latter District will be with the aid of assessors. IS Cr L 1 S! 
= 10 S. L. R. 354=3? I. C. 35. 1935 5. 145 (ISO). ' 

2. High Court can transfer a case from a non*Jary District to a Jur>' District on tk 

ground of convenience, although the accused may get the benefit of Jory. 8 
Cr, L. J, 59. 

15. Grounds for — . See Transfer (grounds of). 

15-A. Notice. See—a-D. 

Notice to public prosecutor is essential. But failure to give notice does not render tbe 
order of transfer illegal. 31 Cr. L. J. 533=7 I. C, 856. 

16. Powers of High Court. Sec — 15. 

1. High Court can transfer a case in spite of the fact that the Government issued a 
notification fixing the place of trial and the lodge. 55 B, 576. 

2. High Court under Cl. 29, Letters Patent can transfer a criminal case. 26M. 
1932 C. 229=33 Cr. L. j. 322, 1 K. 632, 6 M. 32. 

17. Report of Subordinate Court. 

It IS desirable that the applicant should be furnished with the copy of report of the Sub- 
ordinate Court. 131 I. C. 891 = 1931 B. 205 = 32 Cr. L. J. 805. 

18. Review of order of — . 

Order of transfer of a case is not in the nature of judgment and hence it can be altered 
after It IS signed on review. 1935 A. 815=156 L C. 163=36 Cr. L. /. 918. 

19. Revision. 

Sessions Judge or High Court cannot revise an order passed by District Magistrate 
under S. 528. 1935 R. 446, 1924 R. 100 Rel. on. 

20. Stage for applying for — . 

Accused IS entitled to apply for adjournment under S. 526 (8) to move the High Court, 
even after the arguments are over and the case is ready for judgmenr. 59 C. 478. 

21. Stay of Proceedings. See— 2-“3. S. 526 (8). 

When an application under S. 526 (8) is made the Court is bound to stay the proceed* 
mgs. Subsequent proceedings are iffegaf. ft is not for the trial Court to detenri^ 
whether there is any good ground for transter or not. 1935 S. 27=1935 Cr. C 
121, 1927 P, C. 44 = 100 L'C. 227 = 28 Cr. L. J. 259=5 R. 53, 1931 B. 4n«32 
Cr. L. J. 1161, 53 M. 165 = 1930 M. 187=31 Cr. L. J. 735, 15 C. 455, 1928 A. 268 
= 29 Cr L.J.448, 1930 A. 263 = 31 Cr. L. J. 590, 1926 S. J37 = 27 Cr.L h^O 
Foil. 1926 S.2SS=9S 1. C. 391=27 Cr L. J. 935 Dist. 

22. Which Proceedings can be transferred. 

1, Proceedings under S. 107 or S. UO. Cr, P. C. 32 A. 642, 24 P. R. 1904, 9 C \V. 

N. 229, il C. W. N. 231 ; Proceedings under S. 145. 1923 O. 161 = 25 Cr. L. i- 
194; or under S. 476 or S. 476.A. 1925 N. 358, 34 M. 186 or inquiry under S. H, 

Legal Practitioners' Act. 1926 L. 199, 49 C. 850 can be transferred. 

2. Proceedings under Extradition Act 46 C. 31, 38 C. 547. 38 C. 550, or befire riHa^ 
Magistrate 12 Cr L. J. 407, or before a village Patel 20 Cr. L. }. 315 cannot t* 
transferred. 

22*A, Who can apply. 

1. “a party interested" in S. 526 (3) does not necessarily mean a complainant but 

may include a Police informant. In case of conflict between the public ptosecij- 
tor and the party interested, the right of the former must prevail. 30 Cr. L J- 
1363 = 120 I. C. 80=1929 M. 844. 6 L. 541, 1934 L. 612, 1925 P. 

1926 A. 307. 

2. If the public prosecutor or the pers4»i who is conducting prosecution on behalf oi 
the crown is unwilling to have the case transferred, the person at whose 

the case was srarled has no right to get the case transferred. 3925 P. 8I8*='8a 
C. 993 = 26 Cr. L. J. 1 249, 6 L, 541 =1925 L. 156, 20 Cr. L. J. 648. 

3. A person mormy the Court to take action under S. 476, Cr. P, C., has no /otfw* 
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slandi to apply for transfer of a case, as the Court is the complainant. 1930 L. 
873«127 I. C. 152=31 Cr, L, J. 1174=31 P. L. R. 840. 

4. When charge js instituted by Police, right of prirate complainant evlsts under 
certain circumstances to apply for transfer. 1934 L. 612= 1934 Cr. C 942 1926 
A. 307, 6 L. 541=1926 L, 156, 1920 P. 836 Foil. 

TRANSFER (GROUNDS OF). S. 526, Cr. P, c. See Disqualification of Magistrate. 

1. Absence of Legal Advice. 

1. Where no legal practitioner m a District ordinarily employed in criminal case is 
willing to act for the accused, it is good ground for transfer of the case to another 
District. 1925 O. 67/ = 88 I. C. 1048=26 Cr. L. J. 1272, 1927 L. 709=104 I 
C. 227=28 Cr. L. ]. 787. 

2. Where proceedings under S. 107, Cr. P. C. assumed an importance of their own in 
the locality and it appeared that the accused could not get legal assistance because 
their lawyers were sytematically worried by the authorities, the case should be 
transferred where a quiet atmosphere prevailed. 1930 L. 954 = 31 P. L. R. 694 = 
129 I. C. 684. 


3. Where the accused by reason of the order of his superior officers was practically 
detained in the Police lines and was not allowed to go out to see legal practitioners, 
the High Court condemned the action of the authorities. 49 I. C. 854 = 23 C. W. 
N. 479=20 Cr. L. ]. 230. 

2. Accused appointed special constable. 

Where persons proceeded against under S. 107, Cr. P. C, were appointed special con* 
stables, a good ground for transfer is made out. 11 C. W. N. 121,10 0. \V, N. 82. 

3. Acquaintance with the Magistrate 

1. The fact that the complainant and the accused are both acquainted with the Magis* 
trate who sometimes gets medical help from each «s no ground for transfer. 13 P. 
W. R. 19!? Cc 


2. The fact that the .accused is an acquaintance of the Magistrate is no ground for 
transfer. 16 A L. J 490 

4. Accused’s movement restricted by Police Superintendent 

Where the Superintendent of Police ordered that the peiitioner should be allowed f.ici- 
lities for instructing legal adnser only on application to him, and it cau.es a reason* 
able apprehension in the mind of the petitioner that hi< movements were undul> res- 
tricted, It is good ground. 52 ! C. 595=29 Cr. L J 383, 20 Cr. I.. ] 230~675. 

5. Adjournment. Sc«3 Transfer — 2 3. 

J. W’here .adjournments .are repeatedl\ made b> a trxmg Court to bring pressure on the 
accused to produce his absconding co accused persons, the accu*ed nm.t hare h-ad 
reasonable appreticnsion that he would not have a fair .md impartial trial. 1930 L. 
953 = 129 1 C. 485«=32 Cr. I. J. 344. 

2. That the case has been uinieres.aiil' .adjourned on seNeral occasions in order to 
enable the ^ompl-airant to apprar i** ''ut sufiicient ground for transfer 1926 L 
628=27 Cr I- J 1022 = 96 I. C. S78 


3. Hefusal to adjourn a case, when a i.»rt> has noticed his inteniiaa to the Magistrate, 

to move the High Court for tr.an.fef. IS a e^xjd ground for transfer I9J6 S.2^S- 

96 1. C. 391 = 27 Cr U. J 1933 U 914 =54 Cr. L J. ‘>00. 

4. The fact that Court awards costs of adjournment and males local inspection is r>o 

ground. 19 Cr. L, J 6, 19 302. 

6. Ahercalton between Judge and Counsel. 

A quarrel or unpleasantne's IvtsNcen the Judge and the coarvel is co grc'-ni fre transfer. 
40 l.C. 316=18 Cr. I- J t>TC> 

7. Apprehension cf impartiality in the mind of the accused. S,f Trs-sfn — 

7*A. Apprehension of not havinf a fair trial. 

1. If the Mapivtine tlfi-fb ret actualK V*»*ed still fcni-jrts lir self «n tutfc* manner 
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and utters such words as to impair the confidence of any of the parties, then there is 
good ground for transfer of the case, 25 C. 727, 28 C. 709, 3 L. 443. 

2. If Magistrates allow their fexecutive zeal to appear lo outrun their judicial discretion 
their action is certain to induce the party to make an apnljcation for transfer. 9 Cr. 
L. J. 251, 1928 L. 125=29 Cr. L. J. 212. 

3. In transferring- a case High Court ought not to be guided by the impressions pro- 
duced in its own mind as to the impartiality of the Magistrate but must look to th« 
effect likely to be produced in the minds of the parties and their witnesses by tin 
selection of a Magistrate whose personal antecedents or circumstances hare bowerer 
unavoidably connected him with either one party or the other. 25 B. 179. 

4. When there are circumstances existing to create a reasonable apprehension m At 
mind of the accused, that he will ?iot receive a fair trial, a transfer should be direct- 
ed though there is really no bias m the mind of the Court and though the circum- 
stances are capable af explanation. 3 L. 443, 28 C. 297, 23 C. 495, 33 C. 1183, 25 
B. 179, 18 C. 247, 19 A. 64, 20 Cr. L. J. 556, 25 Cr. L. J. 638, 81 1 C. 78. 1933 R. 
89, 1922 A, 528, 36 A. 239, 1924 C. 98l, 28 C. 709, 1933 P. 597. 

5. When sufficient grounds are made out fora transfer, the High Court is precluded 
from considering the possible effect which the transler may hare on the reputation 
or authority of the Magistrate concerned. ID C. VV. N. 441. 

6. Magistrates should not fail to remember that it is their duty no less to preserve ao 
outward appearance of impartiality than to maintain the internal freedom from b«s. 
IS, L. R.8«9Cr. L. J. 251. 


7. 

8 . 

9. 

10 . 

U. 

12 , 

13. 

14. 


What is reasonable apprehension must be decided according to the special circum- 
stances of a particular case. 33 C. 1183, 36 C. 924. 

Mere allegations that accused will not have fair and impartial trial is not sufficient- 
He should place before Court facts and circumstances from wh/ch be is Jed w 
entertain such a belief. 13 P. W. R. 1917, 10 0 C 195, 6 L. 396, 1935 S. 237, l» 
Cr. L. J, 670, 1933 S, 17, 18 Cr. L. J. 644, 1928 L 276, 6 C. 491. 

What IS reasonable apprehension must of course depend upon the degree of 
gence of the accused. 811. C. 126= 1925 C. 101, 304 I. C. 227= 1927 1. 709, 1^^ 
L. 361, 3 L. 443 = 1923 L. 264. 

The law of transfer of cases is baaed not so much upon the motives which 
supposed to bias the Judge as upon the susceptibilities of the litigant parties. 
object is to clear away everything which might engender suspicion and distrust 
the tribunal and so to promote the feeling of confidence in the ^^dministratic 
justice 2 P. L T 198, 7 M. L J 155, 6 L 396, 1929 C. 809, 1932 R- 90. 

361, 1924 N. 243. 


It is not necessary for a petitioner to establish that the Magistrate is 
jadjced against him but to prove that the conduct of the trial had been 
cause a reasonable apprehension m the mind of the accused that he will not f 
a fair Inal. 109 I. C. 812=29 Cr. L. J 620, 1930 A. 737=31 Cr. L. J. 535, t’-- 
A. 396, 10 L. 223=1929 L. 382. 1930 L. 877. 35 Cr. L. J. 1380, 1933 N. 269, 

O 452=25 Cr. L. J. 1483. 23 C. 297, 6 U 396, 1929 L. 429. 1927 L. 709, 9 u 


= 1923 L. 1. 23 C.495, 19 A 64.1921 P.4U. 35 A. 5- 

In transferring s case the question ts not whether the belief that the .applicant 
not get justice is reasonable or not, though the only way deciding whether it 
or not, IS to see whether it might reasonably bs expected to exist in a 
standard intelligence and honesty common la the class to which the aecusea Dc 
1927 N. 384=99 I. C. 860 = 23 Cr. L. j. 188, 1926 N. 448, 1927 N. 48. 

If there are grounds, which a reasonable person phxced in the position of an ac 
person considers it sufficient for entertaining apprehension that accused wi n 
a fair trial, the case should be transferred. 1923 L. 460= 29 Cr. L. J- 295, 

It is fundamental principle of justice that Magistrate should not only ^ jqj, 
impartial but should app<ar to be so. 10 R- 180, 23 C. 709, 3 L. 443, 19/ 


1933 S. 361. 1923 L. 757. 1934 L. 541, 


8- Atmosphere engendering susplcioti. 

1. The trial of a case should be »n an atmosphere which does not create even a 
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frantfer {grounds o/)—{contd.) 

that there has been or is Iikelj’ to be an improper interference with the course of" 
justice. 192S L. 757=111 I. C, 451 = 29 P. L. R. 667 = 29 Cr. L. J. 867. 

2. accused suspected that the whole ?^tmosphtte In the place of Ulal was a^alost 

him find was afraid that local authorities would influence the Majistrate in prejudi- 
cing his mind apainst him, the case should be transferred. 1924 N. 243 = 83 I. C. 
723=^26 Cr. L.J. 163, 1931 L. 540=134 I. C. 519 = 32 Cr. L. J. 118. 

9. Attempt to compromise the case by Magistrate. 

1. If the Magistrate makes an attempt to compromise the case, it is a good ground for 
transfer 1925 O. 179 = 81 I. C. 58 = 25 Cr. L. J. 570, 105 I. C. 812, 35 A. 5,1931 
L. 32=130 I. C. 430, 1925 A. 239 =26 Cr. L. J. 869, 1922 0. 124, 1934 L. 541, 14 
Cr. U J. 602, 1930 L. 877, 1927 N. 384. 

2. It is highly improper for a Magistrate to send for a party in a case to his house and 
press him to compromise. 1931 L. 32=130 I. C. 430=32 Cr. L. J 53''. 

10. Attitude of Magistrate. 

1. When the supposed displeasure for a Magistrate is inferred from his attitude, it is not 
a good ground for transfer. 58 I. C. 681. 

2. If the Magistrate became angry with the accused in another case, if he is an ignorant 
Tillager, he would beltere that for that reason the Magistrate would be prejudiced 
against him. 125 I. C. 32= 1930 A. 495 =31 Cr. L. J. 764. 

11. Awarding costs for adjournment. 

Awarding costs for adjournment is no ralid ground. 19 Cr. L J 6, 19 A- 302. 

12. Bad opinion of accused. 

Where Magistrate disallowed certain rcl**vant questions m the cross-e:<amination and 
recorded an opinion unfavourable to toe accused, the High Court transferred the 
case. 52 I. C. 5+ = 20 Cr. L J. 556. 

12-A. Bail— Refusal of. 47— 15.56. 

b In a case under S. 110 sureties were oflered and the Magistrate ignored provisions of 

S. 122, Cr. P. C., transfer was ordered. 1935 A. 517=36 Cr. L. J. 1285. 

2. Accused had been ordered to be released on bail, but the Magistrate erroneously 
refused to accept bail for 3 weeks, the case was transferred. 1932 L. 440=34 
Cr. L. J. 89 

13. Bias on the part of the Magistrate. 

1. Refusal to grant an application for a gun license put in after the expiration of the 
usual season for the granting of licenses is no evidence of bias. 1925 P. 339 = 84 I. 
C. 441 = 26 Cr. L. J. 297. 

2. The exercise by the Magistrate of the discretion vested m him by law m granting bail 
is no proof of bias on his part. 1925 S. 257 = 95 I C 939 = 27 Cr. L. J. 859. 

3. Where the District Magistrate refuses to produce the papers called for by the defence 
on the ground that some are missing and others are confidential, it cannot be said 
that the trial Court entertains any bias against the accused. 20 Cr. L. J. 609. 

. 4. It IS rarely possible for the accused to prove actual bias. It is sufficient to show 

circumstances which may raise a reasonable apprehension in the mind of the 
accused that he will not have fair and impartial trial, although the circumstances may 
have happened without anj real bias in the mind of the Magistrate 35 A. 5, 2 Weir 
678, 18 C. 247, 23 C. 495, 25 C. 727, 28 C. 700, 33 C. 1183, 19 A. 64, 25 B. 179, 
1928 A. 396=110 I. C. 686. 

3. For a transfer of a case on the ground of bias, the applicant must show the very 
clearest grounds for believing that the Magistrate is likely to be prejudiced or 
influenced by an improper motive in the decision of a case. 6 B. H. C. R. 69, 
18>7 A. W N. 139. 

6. Magistrate acting as the mouthpiece of prosecution is a good ground. 1930 f,. 173 

= 31 Cr. L. J. 736, 1930 L. 166=31 Cr. L. J 560. 

7. Magistrate should not only be fair and impartial but should appear to be so. 1934 R. 
105 = 151 I. C 615. 
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8. Where n Magistrate took more than formal part in Police mVestigation and expres' 
sed Ins opinion, it showed bias, 1925 R. 219 = 26 Cr. L. J. 1317, H Cr. L. J, 425, 


9. Magistrate took seat in complainant's car after the case, the case was transferred. 
27 Cr. L. J. 498 = 93 I. C. 962. 

14. Cancellation of license for arms. 

A District Magistrate cancelled .a license for arms and refused to grant interview to the 
licensee. These are sufilcient grounds for transfer. 35 A. 5. 

15. Cancellation of bail bond after application under S. 526, 

1. Cancellation of bail bond after the Magistrate came to know that the party has 
moved the High Court for transfer is a drastic step and causes a reasonable appre- 
hension m the mind of the accused about impartial trial, 1930 L. 958=130 1.0, 
501, 1933 L. 9P=34 Cr. L. J. 900, 1933 O. 480, 1920 P. 492. 5 C, \V. N. UO. 

2. Where after the application for adjournment of the case to enable Ibe accused to 
apply to High Court for transfer, the Magistrate raised the amount of bail of some 
and cancelled the bail of the other accused. Held, it was a sufficient ground for 
transfer. 1 P. L. T. 652, 57 I. C. 454, 

3. When a Magistrate cancels a ball bond and hts order is set aside, he demands execu- 
tion of new bond, the case should be transferred. 1933 O. 480. 

4. If the Magistrate on hearing that accused h.ad applied for transfer, issues warrant of 
arrest, case should be transferred. 1926 L. 151, 

16. Co-accused found guilty. 

The fact that certain persons jointly tried with the accused were subsequently separately 
tried and found gttilty, is no ground for a transfer. 23 I. C. 205=15 Cr. 
L. J. 253. 

16-A. Compromise by Magistrate. See— 9. 

17. Convenience of parties. 

1. Convenience of accused has to be considered rather than that of the complainant for 
transferring a case. 1926 L. 493=94 I. C. 131 = 27 Cr. L. J. 563, 1924 P. 708=25 
Cr. L. J. 81, 55 B. 576 = 1931 B. 313, 2 Bom. L. R. 394. 

2. When all the acts constituting the offence took place in Bombay, but the complainant 
lodged complaint at Ratnagin and the accused also wished to be tried there, the 
High Court ordered the trial to proceed there. 2 Bom. L, R. 394. 

3. A transfer will be allowed from one Court to another, where the accused and wit- 
nesses belong to the latter place. 45 A. 700, 24 P. R. 1917, 1883 A. W. N. 88. 

4. In transferring a case no consideration should be had to the fact that by the transfer 
to a particular District, the accused will have the benefit of a trial by Jury, where 
previously he had none. The real question is the convenience of the parties. 
8. C. L. J. 59. 

5. The fact that it would be inconvenient for the person proceeded against under S. 

110, Cr. P. C , to summon witnesses from the place of his residence, is no ground 
for transferring the case to the Court in whose jurisdiction he resides. 1927 S. 59- 
98 I. C. 109=27 Cr. L. J. 1261. 

6. The convenience of defence witnesses when they are numerous will outweigh that 
of the prosecution witnesses when they are few. (1897) Ratan Lai 927. 

7. The fact that accused and his witnesses reside at a distance is ordinarily no gfimnd 
but if it is risky and inconvenient for accused to appear at a certain place, it is a 
good ground for transfer. 1935 S. 68 = 1935 Cr. C. 273. 

8. When proceedings were started in another District to harass the accused, case was 
transferred. 1927 L. 271. 

9. Where accused was tried for offences committed in several' places, the case was 
transferred to the District where bulk of the prosecution witnesses resided. ® 

L. J. 121. 





1147 


Transfer (Grounds of) — (coutd.)' 

18. Consultation with superior officers. 

Where a Magistrate before disposing of a bail application, consulted the District Magis* 
trate and refused the application as .advised by the latter, the case should be trans* 
ferred. 9L 537=1928 L.l, 1932 R. 90, 1934 N. 39. 

19. Cross-complainls or counter cases. See — 36. 

1. It IS desirable that cross complaints should be disposed of by the same Magistrate. 
The mere fact that the complaint of one body is dismissed and that he is apprehen* 
sive of a conviction is by itself no gfound fora transfer. 1929 L. 48 = 111 I. C. 
854=29 Cr. L. J. 934. 1923 C 644. 56 M 159=1933 M. 367, 1930 M. 190, 31 C. 
715, 1924 0 . 247, 22 Cr. L J. 416, 1933 N. 201=34 Cr. L. J. 1035. 

2. The fact that a Magistrate has discharged a cross case between the same parties 
isiHOt/iersc a sufficient ground for transfer. 15 I. C. 804=13 Cr. L. J. 532. 
See 33 C. 904. 

3. That a Magistrate in a counter case has clearly formed an opinion strongly against a 

party is a sufficient ground for transfer. 8 I. C. 721 = 11 Cr. L. J. 702, 9 

Cr. L. J. 275. 

4. Where in two counter complaints the parties are same, dismissal of one complaint is 

no ground for transfer of the other. 1935 S. 72=1935 Cr. C. 277. 1 S. L. R. 37 = 

9 Cr. L. J. 275, 5 S. L. R. 264 = 13 Cr. L. J. 532 and 1929 L. 48=111 I. C. 854 = 
29 Cr. L. J. 934 Rel. on. 

5. Court should dispose of counter cases togelhir. Expression of opinion in one case 
IS a good ground for transfer of the other case. 1931 L 458 

20. Cross-examination of accused. 


Where the Magistrate refused to give facilities to the accused to prosecute his civil case, 
connected with the same fact, and while examining him under S. 342, Cr. P. C., put 
. cueslions by way of cross-examination and did not allow Inm to add to his statement. 
Held, the case should be transferred. 10 I- 223=1929 L. 382=110 1 C. 801 = 30 
P. L. R. 385. 

21. Cross-examination of witnesses by Court or Us refusal. 


1 . 


3. 

4. 


5. 

6 . 

8. 


It 18 not proper for a Magistrate to frequently cross-examine prosecution witnesses 
or disallow questions which the complainant may desire to put to the defence 
witnesses for the purpose of showing their partiality It does not give rise to 
apprehension about the impartiality of the Magistrate. 1925 O. 52=25 Cr. 
L. J. 1185. 


Where the trying Magistrate stopped the cross-examination of the complainant 
because he had been fully cross-examined for one hour, his action is indiscreet and 
the case should be transferred. 51 I. C. 847=20 Cr. L. J. 559— 1919 P. 515. 


The mere refusal bv the Magistrate to allow the accused to cross-examine the 
complainant is no ground for transfer when the case has reached a very advanced 
stage 40 I. C. 690=29 P. W. R. 1917 Cr . 1 Cr. L. J. 838. 

In a case under S. 380, I P- C., the Magistrate must give the opportunity to cross- 
examine the witnesses at once, even though the charge may not be framed, but a 
refusal to give such opportunit>. when Magistrate acts 6i)na /ide under a mistaken 
view of law, is no ground for transfer 8 C. \V N. 838. 

When cross examination bv Magistrate on question suggested by public prosecutor 
after defence cross-examination arouses suspicion in mind of areused, the case should 
be transferred 1930 L 173=124 I. C 6SS = 3l Cr L. J. f36. 


Refusal bv a Magistrate to permit the cross-examiiiatio.n of the prosecution witne.s^s 
after .all of them have been examined ID chief, the refusal to gue copies of Police 
siaiement and cancelling la.I bond after application under S 520 {$) .are good grounds 
for transfer. 57 I. C. 454. 

Magistrate put questions to witness which were pr^jcdicial to accused, the cas- was 
tranctcrred. 15 Cr. L. J. 234 = 1914 49. 


Refusal to grant adjournment for cross-examination of prosecution witnesses is go.*d 
ground. 1921 P. 322= 22 Cr. L. J. 703. 
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9. Refusalto summon prosecution witnesses for cross-examination is no cround for 
transfer. 1923 P. 116, 18 Cr. L. J. 690. 

22. Cumulative effect. 

In transferring a case, it is the cumulatire effect likel}* to he produced on the mind of an 
ordinary reasonable accused person that has to be seen. 1923 .A. 396=110 I. C. 
686 = 26 A. L. J. 1 250 = 29 Cr. L. J. 750. 

23. Copies of Police statement not given to accused. 

1. Copies of statements recorded under S. 164 were not given to the accused and copies 
of statements recorded under S. J62 were not immediately supplied and the 
Magistrate asked the counsel to start cross-examination of the witness at 
4-15 p. M., whose examination-in chief lasted for a whole day. Held, that the 
case should be transferred. 1929 L. 429= 1 17 I. C. 377=30 Cr. L. J. 760,' 1925 L. 
361 Foil. 

2 A Magistrate cannot Insist upon a written .application for copies of statements to 
Police, .in oral request being sulBcient, Therefore insistence on a written application 
and refusal to grant copies on misapprehension of law or on other flimsy pretext are 
good grounds for transfer. 1930 A. 737-123 I. C. 685=31 Cr. L. J. 555. 

3. Where the Magistrate improperly refused to furnish copies of statement under S. 162 
and forw.irded the record to Police to deprive him of his right under S. 191, Cr. P. C. 
the case should be transferred. 1931 A. 273 = 129 I. C. 267=32 Cr. L. J. 370, or 
when he refused a copy of a statement under S. 164. 1931 L. 59=32 Cr. 
L. J. 253, 

24 . Complaint dismissed for default— fresh complaint. 

Where a complaint is dismissed for default by a Magistrate, a fresh complaint based oa 
the same facts but filed in another Court should be sent to the former for trial. 1926 
L. 445 = 9+ I, C. 91 1 = 27 Cr. L. J. 719. 

25. Complaint sent to a Magistrate at the request of complainant. 

Where at the request of complainant his case is sent to a particular ^^sgist^ate for trial, 
the accused will be justified in asking for a transfer from that Court. 25 Cr. L. J* 
989 = 1923 L. 121=81 I. C. 637. 

26. Communal Feelings. 

1. It is not a sufficient ground for transfer of a case that the presiding Judge belongs to 
Hindu or Moslem faith and cannot be expected to deal impartially with a communa 
dispute. 22 A. L. J. llOi, 1930 L. 163=121 I. C. 374=31 Cr. L. J. 257. 

2. Where a complaint was made by Mussalmans, accusing a Hindu of doing acts in a 
fttussalman graveyard, with intent to injure their feelings. Held, that the explain 
should, if possible, be tried by a European Magistrate. 1927 L. 520—28 r* 

L J. 588. 

3 Where there is a certain amount of communal feeling over a case to such an wtent 
that accused is unable to persuade the defence witnesses to appear before the 

and give evidence, as they are' afraid of tbeir safety, the case should be transferr 
to some other Court. 1927 P. 86 = 98 I. C. 607 = 27 Cr. L. J. 1391. 

4. In a case of communal question, it is desirable that European Magistrate shouW 
enquire into and determine it 1925 L. 626 = 87 I. C. 976 = 26 Cr. L J. luoo, 

L. 520 = 28 Cr. L J. 388, 16 Cr. L. J. 213, Contra 193+ L. 73. 

5. Where communal questions are involved, a transfer should be granted with considst^ 

able hesitation. In such a case the matter is not to be decided in the abstract, w 
ther a certain Magistrate would deal with a matter impartially or not ; 'je 

alwajs would be whether through some error or unfortunate accident the 

has behaved in a way to give legitimate ground for fear to one party or the o 
Where a Hindu Magistrate without waiting for the report cf the Police ! 

conducted the local inquiry himself and delayed giving copies of statements to o » 
held, that it was a proper case for transfer. 1930 A. 737=31 Cr. L. J. 555. 

6. Where the case was relating to a dispute between Hindus 

respect of a mosque, it is desirable that it should be tried by the District Magi 
or some European Magistrate. 1 P, W. R. 1915 Cr. 
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7. A Mohammad.-iti Magistrate whose order for closing Jhatka shop was disobeyed* 
should not tr> the complaint lodged hy Mohammadans, when the dispute becamts 
one of religious nature 26 P. W. U. 1912 Cr. 

8. The mere fact that a dispute is of communal nature is not sufficient to, is no ground 
for transfer. Reasonable apprehension that accused will not get fair trial is neces- 
sary. 1934 L. 73 = 15 L. 132=152 1. C. 171. 192S N. 21 Foil. 27 I. C. S37, 1925 
L. 626 and 1927 L. 520 Ref. 

27. Contempt proceedings instituted by Magistrate. 

Where the Magistrate institutes proceedings under S. 228, I, P. C., against the accused 
but sends the contempt case to some other Magistrate, the original case should be 
transferred from his file. 1931 L. 30=130 I. C. 330=32 Cr. L. J. 491. 

27. A. Dias — seal on. See Dias. 

28. Delay in disposal of a case. 

1. Unnecessary delay in the disposal of a petty case is a good ground for transfer. (1902) 
2 Weir 679, 12 A. L. J. 262, 2 Weir 692, 8 M. L. T. 222, 15 Cr. L. J. 363, 19 
Cr. L. J. 611. 

2. Where the Magistrate ordered that he would examine only one witness a day and 
thus prolonged the trial of the case. Held, this is a sufficient ground for transfer. 
1926 L. 78=^89 I. C. 451 = 26 Cr L. J. 1363. 

3. Where the proceedings of the Magistrate were dilatory and he issued warrants 
against accused’s wife wlio was pardanashtn lady, the transfer was desirable. 1927 
L. 16=99 I. C. 1025=27 P. L. R. 604=28 Cr. L. J 225. 

4. Where the Magistrate makes inordinate delay in examining the complainant and 
awaits the consideration of evidence m another case, it is a good ground for transfer. 

1 P. L T. 494=56 I. C. 664=21 Cr. L. J. 504. 

3- The fact that a trial extended for a long time, vis., 3 months, is no ground for 
transfer. 19 Cr. L. ]. 119. 

6. Where the Magistrate sent the record after inexplicable delay and charged the 
father of accused, case was transferred. 1923 L. 282. 

29. Discussion outside at the club. 

tA a case at \Vie club Vj xiViSi ■we. X'.V.tW t'a coacecwed t-lxe, 

disposal of it is an extremely improper proceeding and is by itself sufficient to justify 
an order for transfer 1921 A. 55 = 23 Cr. L.. J. 126, 19 A. L. J. 946. 

30. Disallowing relevant questions 

1. Where the Magistrate disallowed relevant questions in the cross-examination of the 
witnesses for the prosecution and recorded an opinion unfavourable to accused, the 
High Court transferred the case. 52 I C. 54 = 20 Cr. L. J. 566. 

2. Error of judgment in admitting evidence b\ Court is no ground for transferring a 
case. 20 Cr. L. J. 609, 3 P. L. T. 32 

31. Disqualification of Magistrate. Sec Disqualification of Magistrate. 

31-A. Difficult question of Law. See Difficult cases. 

1. If difficult question of law is likely to arise case may be transferred to Court of 
Sessions although offence is triable b> a first cLass Magistrate. 1934 O. 349. 

2. The possibility of difficult question of law arising m a case is a good ground for 

transfer. 7 Bom. L. R. 637, 1929 M. 433. 1923 N. 21. 1931 M. SV. N. 407. 

3. The fact that Magistrate does not understand Sanskrit in order t » understand the 

Book, is no ground. 12 Cr. L J. 451. See 16 Cr. L. J. 73. 

32. Doubt about impartiality. 

Where any doubt can be shown as regards the personal impartiality of the presiding 
Judge of the Court, a tr.ans{er should immediately be granted. ]929 .V. 172 = 117 
I. C. 213 = 30 Cr. L. J. 728. 

33. Erroneous view of law. 

L An erroneous view of law is not sufficient ground for transfer. 1924 P. 595=77 
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I. C. Or. L. }, ^ih. V}Zi,4\.3 )7, 15 Cr. L. ). 367, 

2. ISotia /ida jimUkcn rir« of U«- ctouwU ^ C. VV. K. 

3. HrroneotK rcfijMl to pnr»l jtMtifiPi (fnnnfrf. 1932 L. -iiO. 

34. £)ccmpt(on (fom pcrsonnf nppcarante— nn^hin. 

J. Coniplain.inl r-arniplrtl frojn fv^fconal appAiran-c on while ,xrxti^i 

U'a*» or(U’fr<I to hitl f >f rofHnt; I it<* on n^conrit of of train, is & 

niiffiricnt ftroimil for transfer, 757 if 1 It I. C R 657--23 

Cr, U j. hv, 7 . 

2. Where the Macri^trate rrf«»/‘vt to with th'* oppMr.m''e of 

tsiJstun I.i(ije< ltelon;;tnK to rc^p*T-laIil»* funthrs nn«i rcpealtdiv on t^e5^ 

nppcntnnce in Court, thec.w wft\ trnniffffnl. 17 C. SV. N. I24S. 

35. Exercise of ju^lclnl discretion. 

1, Hxcercisc of judicial thfcrction per ii,* no ^rronnd for ir.vn«.frf. 1933 S. 17~33 
Cr. L. J.9flS. 

2. ArresUnc ncouwl without rotupUmt .n j;oo<t vTouml (nr tran^f»y. 1920 P. 516= 
21 Cr, L, j. 795. 1933 R. Ift5^34 Cr. 1.. J. \Wi. 

36. Expression of opinion m n connected or counter case. 

J. Where in a procceilins »t appeired that the MikM^irate Ind erpressed his opinion in 
ft rery strong l.nncmtre in a co.'in'rted rise, n transfer shnuhl b* directed* 75 
P. U. R, 1916. n O. 1.. j. 556. 

2. Interest or bias on the part of the Nfagi^tmte is not to he inferred from opinion 
formed on ctidence juihci.illy recorded, otherwise a Magi^lratc wouid, after dispos- 
ing of one of two counter cases, he discjualificd front trying the other. 6 Bom. 
I- U. 1092, I S. f,. R. 37, 43 I, C. 409« 19 Cr. {.. J. 121. 

3. When the Magistrate in discharging the accused m the rouijicr case expressed a 
strong opinion alioiit the guilt of the accused m the other rase, a iran«fer of the 
case pending ftill be directed. 30 M 233. 

4. A judge not dis<-;ualificd from trying a caie of rioting merely fiecause he has 
decided ft counter case of noting and expressed an opinion. 33 A. 5S3» 1 C. W. A* 
426. Sec 36 C. 904. 

5. The obsetft'fttions alleged to l>c made by the Magistrate in another case, which ate 
derogatory to the complainant, cannot be held to Indicate that the compla'ina®! 
not hare a fair trial. 54 B. 553. 

6. The mere fact that the Magislcate has in a cross-case e.rpressed an opinion advert 
to the accused IS not necessarily ft Sftfficient ground for transfer. 1923 N. 2J7= 
1C9 I. C. 605=29 Cr. L. J. 5S9, 37 f. C. J59, 33 A. 5S3. 54 B* SS3, & Cr. L J- 1^9, 
36 C. 904, W30 P. 337, 18 Cr. L* J. 95. 1935 S. 72. 

7. Where Magistrate passed certain remarks regarding accused’s guiU in another case 
before him while conricting him m one case, the other case should be iransferr*® 
from his file. 192+ O. 433=83 1, C, 718= Cr. L, J. 158. 

8. Expression of opinion in a miscellaneous proceedings does not justify transfer of the 

mam case. 192+ O* 338=77 I. C. T2l =25 Cr. L. J. +33. 

9. Where a Magistrate expressed a distinct opinion in a previous case that the 
applicant was guihy of abetting the accused who were servants, the case should be 
transferred 1926 N. 98«92 1. C. 162 = 27 Cr. L. J. 210. 

10. The fact that Sessions Judge has heard the appeals of some of several persons coa- 
victed of dacoity, is no bar to bis hearing the appeals of others arrested and con- 
victed subsequently. It is not a good ground for transfer. 22 Cr^ L. J. +16. 

11. The fact that Magistrate came to a particular conclusion in another case is 
ground for transfer. 1930 P, 337=124 I. C, 846, 3l C. 735, 36 C. 904. 

12. Accused m a paruculRt case appeared fts defence witness m another case before the 
same Magistrate. He made soma cemarka m the judgment against the accusea- 
This is sufficient cause for transfer,. 1935 R. 446. 

13 Expression of opinion in a coanter case is a good ground for transfer. 1934 E. 

1933 O, 21. 
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14. Trial of another case by the same Magistrate of the same accused Is no reason for 
transfer. 1933 N. 201. 

37. Expression of opinion on the case or regarding witness. 

1. A Magistrate ^\lio has already formed a decided opinion about the case before him 
and has expressed a strong opinion as to the guilt of the accused, is precluded from 
trying the case and transfer should be directed. 32 A. 642, 10 Bom. L. R. 201, 20 C. 
S57, IS C. 247. 2) M 38S, 8 R. 654, 1921 P- 323=63 I. C. 868=22 Cr. L. J. 708 
U Cr. L.J.ol.TCr. L. J. 194, 1 Cr.L. J. 630, 3 C. \V. N. 278, 1925 P. 818. (Magis- 
trate making ohserrations not favourable to prosecution). 1931 R. 87, 2934 L. 
458=36 Cr. L.J. 238, 1924 O. 433, 1933 O 21.30 M. 233, 1933 R. I6i=34 Cr. 
L. J. 950, 1924 L. 257, 23 Cr. L. J. 168, 1927 S. 98, 30 M. 233, 1925 O. 690, But 
see 14 Cr. L. J 555. 

2. Where the Court has already formed very strong opinion of the conduct of accused 
whose prosecution was ordered b\ the Court under S. lo6, I. P. C , transfer should 
be ordered. 1924 .A. 533 = 83 I.'C 699 = 26 Cr. L. J. 139. 


37. A. 
It 

38. 


Superior officer expressing to the trial Court his belief in the innocence of the 
accused, justihes transfer. 1925 O. 90=82 I. C. 736= 25 Cr. L. J. 1374. 

A Magistrate made a note that witness faltered and from bis demeanour it appeared 
that he had not told the truth, the case should be transferred 1925 C. 480 = 88 
I. C. 708 = 29 C. W. N. 316=26 C. L. J. 852 

Where a Magistrate m framing charges against the accused observed that the 
offence had been proved, the case should be transferred to another Magistrate. 65 

I. C. 632,23 Cr. L, J. 168. 

A Magistrate expressing opinion on the case after the arguments of the parties were 
finished and when only judgment was to be delivered, the case should not be trans* 
ferred. lOS 1. C. 608* 29 Cr L. J. 429 (Lah.). 

If the Magistrate uses words indicating that charge is established, before be heard 
the defence, it is good ground for transfer. 1935 S 223. 

'Magistrate making a note under S 363, Cr. P. C , that witness had not spoken the 
truth, IS a good ground for transfer. 1925 C. 480®‘26 Cr. L J. 852. 

Method of attempting to provoke Magistrate into some unguarded expression and 
then applying for transfer is not proper 1933 A. 949—35 Cr. L. J. 548. 

If a Magistrate makes a report to superior officer that accused might have com- 
mitted the theft, which he was investigating, it is a good ground for transfer. 10 
Cr, L. J. ij9. 

The position of accused must always be one of great anxiety and suspense. It 
should not be enhanced by anything which could suggest to him that his guilt is a 
foregone conclusion in the mind of trying Magistrate. 1 Cr. C. J. 934. 

Where High Court sets aside conviction aud orders retrial, it usually transfers the 

case to another Magistrate. 1921 A. 151. 1922 A, 345 = 23 Cr. L. J. 436 . 53 B. 
378=1929 C. 309, 1926 C. 1173, 1926 C. 139---53 C. 372, 15 Cr L. J. 147, 22 C, 
596, 1930 L. 153, 21 M. 83, 30 M. 388, 1922 P.60. But see 1927 L. 546=28 
Cr. L J. 647 

Extraneous knowledge about the case See 75. 
the Magistrate has extraneous knowledge about the case, it should be transferred. 

1934 M. W. N. 97. 29 C. 392, 11 C. W. N. 262. 

Favour, — 

It IS I • *■ . - -J r oarty m a case to his bouse and press 

him t naturally conclude that Magistrate is 

show 32=130 1. C. 340 = 32 Cr.L. J. 537. 

An accused is entitled to transfer ol the case, ^bich is SMt to a lart^oW MagUtrate 
at the request of the complainant. 1925 L. 121 = 81 I. C. 637 — 25 Cr. L. J. 989. 
That the case has been unnecessarily adjourned on several octrasmns to enable the 

complainant to appear IS not sufficient ground for transfer. 19-6 L- 623 = 96 I. C. 

878 = 27 Cr. L. J. 1022. 



frans/er {(jroimds ofi~-{coutd.) 

4. If the Court is found assisting or guiding the prosecution it is a cood eround for 
transfer. 1929 N. 172 = 117 I. C. 213. 

5. If the Magistrate acts as the mouthpiece of the public prosecutor in conducting the 

■ examination of accused un ler S, 342, Cr P. C., the case should be transferred 1930 

L. 166=123 I. C. 570*31 Cr. L. J. 560. 

6. If the Magistrate receives a private communication from a defence witness, calculat- 
ed to create an apprehension in the mind of the petitioner that he was friend of the 
Magistrate and that the witness for the petitioner was treated m a different manner 
from that of the other party, the case should be transferred. 1929 L. 702=119 

I. C. 327. 

39. Friendship. 

1. The fact that a Magistrate, fifteen years before had been a class fellow of somebody 
who was either a complainant, respondent or an advocate in the case is no ground 
for transfer. 1930 A. 262=115 I. C. 641 = 30 Cr. L. J. 522=1929 A. L. J. 616. 

2. Accused was an election agent of rival candidate with the Magistrate before whom 
he was to be tried and chief witness in the case was a friend of the Magistrate, the 
case should be transferred. 1925 L. 615=139 I. C. 912=25 Cr L. J. 1440. 

3. Where one of the prosecution witnesses is a friend of the Magistrate, the case should 
be transferred. 1926 L. 410=95 I. C. 318=27 P. L. R. 843 = 27 Cr. L. J. 782 
= 8 L. L. J. 257. 

4. The fact that the Magistrate is a friend or remote relation of the complainant is no 
ground for transfer 4 P. W. R. 1912 Cr. 

5. The fact that accused was a friend of one of the Magistrates forming a Bench is no 
ground for transferring the case from the Bench. 46 I. C. 158 = 19 Cr. L J. 702. 

6. The fact that complainant is a personal friend of Magistrate is no ground for 
transfer. 131 I. C. 891=32 Cr. L. J. 805 = 1931 B. 206. 

40, FiaaacisO ho}d over the Magistrate. 

Where a party has a financial hold or other association with the Magistrate, the case 
should be transferred. 58 I. C. 923=1920 A. 195 = 21 Cr. L. J. 843 
41 From District. 

1. Where a case was sent to a Magistrate w th the remark by the District Magistrate 
that IS was a quite clear case and the defence was ridiculous, the case should be 
transferred from the District. 1925 O. 690=90 I. C 309=25 Cr. L. J. 1525. 

2. A complaint of murder was made to the Sub-Divisional Magistrate The District 
Magistrate made a speech in the presence of all the Magistrates including the trying 
Magistrate about the guilt of the accord, a transfer is justified. 25 Cr. L. J. 1574. 

3. The mere fact that a District Magistrate has come to the conclusion that there is a 
pritna facie case against the accused is no ground for transfer of the case from the 
District, unless it can be shown thar he is influencing its result directly. 1927 
164 = 99 I. C. 862 = 28 Cr. L. J. 190, 

4. Where proceedings under S. 107, Cr. P. C , assumed an importance of their own m 
a locality and it appeared that accused could not get legal assistance as the lawyers 
were worried by authorities, the cases should be transferred to a place where a mors 
calm and quiet atmosphere prevailed. 1930 L. 954 = 31 P. L. R. 694, 1923 L. 26+ 

= 3 L, 443, 1925 L. 351, 1928 L 1. 

5. Where no practitioner in a district ordinarily employed in criminal cases is wilh^ 
to act for the accused, the case should be transferred to another District. 1925 
672=88 I. C. 1048=26 Cr. L. J. 1272. 

6. Where the accused had reasonable belief that they had incurred the displeasure of 
the District Magistrate and the local authorities and that the Superintendent o 
Police conferred w'ith the District Magistrate before launching prosecution ^od 
legal practitioners evaded taking up the cases of the accused, the case should 
transferred to another District. 1927 L. 709= 104 I. C. 227= 28 Cr. L. J. 787. 

7. Where the District Magistrate took keen personal interest and wa»? more or less 
convinced of accused's guilt, the case should be transferred to. another District. 

A. 642; 7 A. L,J. 813, 
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8. Where a number of ofTicials in a District are personally concerned whether as 
witnesses or otherwise in the case it should be tried elsewhere. 1927 A. 708*=28 
Cr. L. J. lOIl. 

9. The fact that District Magistrate holds strong view about the merits of the case is 
not a good ground for transferring it to another District. 60 I. C. 657. 

10. If proceedings is ere started by District Magistrate and a Deputy Magistrate was an 
important witness, the case should bo transferred from the District. 15 Cr. L. 
J 543. 


II. Where a Tapedar was accused of having attempted to bribe bis Collector and the 
Magistrate of District, who was the complainant, the case should be transferred to 
another District 1935 S. 195. 


IZ Where the case has been widely talked about and has been discussed in the columns 
of newspapers, and there was some agitation over the case and atmosphere of pre* 
jiidice has been created locally, it should be tr.ansferred to some far off District. 1926 
C. 139(147J=53 C. 372-92 I.C.442. 

13. A preventive proceedings like one under S. 107, Cr. P. C., should not bs transferred 
from one District to another. 1933 R. 165, 17 C. W. N. 536 Ref, 

14. Conduct of Police even uniustifiable is no ground for transferring the case from the 

District. 193+ L. 516. 


15. Where calm and quiet atmosphere does not exist in the District and is unfavourable 
to accused, it should be transferred to another District. 1933 L. 954, 1931 L. 540, 
1928 L. 757, 1925 P. U5. 1924 N. 243, 25 C. 727, 15 Cr. L.J. 543, 1925 P. C. 305. 
42. Harassrnent of accused. 


1. Where parties belonged to District A and the incident which led to the prosecution of 
accused for defamation also took place in that District, but the case was instituted 
in another District to harass the accused, it should be transferred. 1927 L. 271 *= 
28 P. L. R. 211, 1925 P. 339. 

2. Where a complaint under S. 107 was lodged on Sunday and the Magistrate issued 
warrants the same day for an amount beyond accusers means with two sureties, 
who were rejected and other sureties were also rejected, the case should be 

red as the Magistrate desired to harass the accused 1930 L. 668*31 Cr. L. J. 980. 

3. Where accused belonged to a District and the incident which led to the prospution 
for defamation also took place m that District- Held, that the institution of com* 
plaint m another District is for the harassment of accused. 1927 L. 271. 

43. Handing over judicial record to witness. 

ft is highly improper for a Magistrate to hand over judicial record to & 

to be examined as a witness. This is a good ground for transfer, lyia t-. 

136 I. C.9=33 Cr. L. J. 223. 

44. Hasty trial. Sec— 46. 

45. Hostile attitude and enmity. 

1. Ooeofthewocomplamants appeared before the Mapetrate and told him that 
further proceedings in the ease had been stayed by the High Court, the Magistrate 
issued niarranls against the complainant. Held, that it showed hostile atWude and 
the ease should be transferred. 1926 L. 151 = 91 I. C. 536 = 27 Cr. L. ]. 104. 

2. The fact that Sub-D, visional Officer of the Sob-D, vision, where the accused is tang 
tried ,s on inimical terms with the accused, is not sufficient to ‘raus'” 'b' “se to 
some other Snb-Divjsion. 1926 S. 253 =95 1. C, 466 = 27 Ct. L. J. 802. 

3. Where the Magistrate sent the record after inesplicahle ‘■''aj and had charg^ 
aci used’s father with an olfence owing to enmity, transfer is desirable. 1923 L. 282. 

4. The attitude of a hfagistrate in holding out threats to accused reprding sentence 
and the effect of his application for transfer is cleady hostile, lu y/., 

e_ ,, - . . ■ under S. 228, Cr. P. C., au- 

)uld be transferred, 1931 L. 



Transfer (Grountfs of ) — 

46. Hurry or Hasty trial. 

1. The facMhat ^taR^stfa^e rrfiKeil to jjlvr copie** nmi proceni’! hurric<ily recorilmg the 

nccu^ed s st.-vtcment before the criit-ncr j? orcr is n rootl eroend for 

transfer. 18 A. L. j. U45“*59 I. C.S7f,^^22 Cr. I,. J. 88. 

2. Whcre bcyomithcjnrref.ictth.it pnv-re<lmj,'< fijr.itnst the petitioners were heiritd, 
there 1*5 notljjnjj to intlicate lint tht' rnqmry had not {jcrn f.itr and impartfa! and the 
pctiuonern remajn nnrrprcsentnl throtinh «o fndt of the ^^agistratc the case shoafd 
not he transferred. 1<»30 h 529=^31 Cr. L. J. 812, 1W6 A.V,95. 

3. Wfjcre from the mmibcr of witneercn on both the r.i^c could not be finished in 
one d.iy but the JuiIrc ins)«te<t nn finis!iio;f the case in one daj’ and refosed adjocm- 
ment, the case shouhl be transfctfctl. 17 A. L. J, 4S. 

47. Heavy baii— demand of — . 

1. The Magistrate dcm.mde<nie ivy Inil .nml disallor/rd ref|uc9! to see papers seized bj 
Potice, the case should Iw iMtJsfcrrcd. 1929 L. 860*=* 123 1. C. 534-31 Cr. L. J- 
532, 1930 L 668«I25 1. C. 615. 

2. When ui a petty theft case, the Magistrate issued non*bailabIe warrants agaias the 

accused and exacted he.ivy Imil frorr: them, it is sufficient ground for transfer. 8 
C. W. N 5S9. 

3. Where Magistrate without sufficient cause raised the security demanded, the case 
should be transferred. 1923 L. 4 10. 1925 L. Wi « 2S Cr. L. J. 638. 

48. Holiday-trial on—. 

h Magistrate conducting trial on a gazetted holuhy in compliance with the request ofa 
Police Officer constitutes suflicient ground for transfer. 1925 L. 334‘»107J. C. 
779«29 Cr. L. J, 29K 

2. Where the compl.amt under S. 107, Cr. P C„ was m.ade on Sunday and the 
trate on the s.ime day issueil w.arrants for amount beyond accused’s meaos 
rejected sureties after sureties, the case should be transferred. 1930 L. 663**1« 

I. C. 615*31 Cr. L. J. 980. 

3. Holding Court on Sunday IS no ground for transfer. 1933 8.17. 

49. Hospitality of complainant’s son. 

Although a Abagislrate receives hospitality in ignorance of the fact that his 

son of the complainant, it would naturally raise an apprehension in the mind of tae 
accused and the case should be transferr^. 1926 L. 347=27 Cr. L. J. 565. 

50. Improper procedure. 

1. Magistrate without discharging the accused passed an order under S. 250, Cr. 
calling upon the complainant to show cause why he should not give conspensati 
to the accused is clearly wrong order and it would be a farce to allow the comP ai® 
to be tried by the same RIagistrate- 3929 L. 623«s30 Cr. L. J. 854. 

2. During the trial of a case, the Rfagistrate ordered the prosecution of a witness for 
perjury, it is a sufiicient ground to entertain apprehension. 1928 L 180=106 !• 

456=29 Cr. L J. 40. 

3. Where an application is made to postpone the ease In order to enable the petitioner 
to move the High Court for transfer it is highly improper foi the Magistrate 
make a preliminary enquiry into the grounds for’ transfer and decide himself 
merits of the ground. This circumstance is sufficient to order a transfer of 
case. 1926 L'. 256=92 1. C. 894 = 27 Cr. L, J. 382=27 P. L. R. 67. 

4. If the Magistrate does not adjourn a case on notification of intention of the 

to make an application for transfer, the accused is entitled to obtain a transfer oi 
case on this ground. 1928 A. 660=29 Cr. L,. J. 671, 22 Cr. L. J. 717. 

5. Where aljournmentsare repeatedly made to bring pressure on the accused 

his absconding co-accused, the case should be transferred. 1930 L. 953, 

I, C. 485. 

6. After a Magistrate came to know of the fact that an application for transfer 
made to the High Court he cancelled the bail fcKinds of the accused, holding 
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there was privia facie evidence against the accused, the case should be transferred. 
1930 L. 958=1930 Cr. C. 1054=130 I. G» 501. 

7. If the witnesses were not permitted to be examined by the complainant or his 
ple.ader and the Court took their examination in his own hands, the case should be 
transferred 1924 0 371 = 82 I. C. 154 = 25 Cr. L. J. 1226. 

8. Accused was prosecuted under S. 377, I. P. C. He applied for adjournment under 
S. 344 on the ground that he was served only three hoars before and that he wanted 
time to get copies of Police statements of witnesses and that his leading Counsel 
was out of station. The Magistrate rejected his application. The accused then 
applied under S. 526 (8) but the Magistrate examined the two witnesses who did 
net support prosecution. He adjourned the c.ise on the ground that ‘‘he hid lot of 

• treasury work to do," although one more witness was present. Held, that the 
case should be transferred. 9 L. 537=1928 L. 1=29 Cr. L. J. 815. See 20 
Cr. L. J.402 

9. If the Magistrate makes a local inspection of the spot and collects evidence m the 
ca'e, behind the bark of the parties, he becomes a witness and cannot try the case. 
1926 R. 180=97 1. C. 60 = 27 Cr. L. ]. 1084. 

10. Where oa a verbal complaint the District Magistrate assisted a Sub Inspector for 
bribery and ordered enquiry under S. 202, Cr. P. C., the procedure is illegal and the 
ease should be transferred. 58 I. C. 523. 

11. Where the accused apprehends that there will be irregularities m further proceed- 
ings of the Magistrate’s Court, it is necessary to transfer it 1925 L. 410. 

12. Accused had been ordered to be released on b.ail and Magistrate erroneously refused 
to accept bail bonds and thus kepi him in custody for three weeks. Held, that the 
case should be transferred. 33 P. L R. 416 (I) 

13. If the witnesses w-ere not permitted to be examined by the Pleader and the Court 
took the examination of the witnesses in his own hand, the case should be trans* 
ferred. 1924 0. 371 =25 Cr, L. J. I226=e2 I. C. 154. 

14. Where a Magistrate takes a particular view of law or of facts of the case. 1926 
A. 307, 15 Cr, L J 367 ; or does not give effect to legal objection 1928 L. 317=29 
Cr. L. J, 289, or has commuted an error of judgment in admitting evidence. 20 
Cr. L. J. 609 ; or refuses to admit a document 1924 P. 695 ; or disallows questions 
as irrelevant or scandalous 1925 0 52= 25 Cr L j 1185,36 A. 239, 18 Cr. L. 
J. 670 ; or gives decision against the accused on a certain point m a protracted trial. 
1929 N, 172 = 30 Cr L. J 728, or has exercised judicxal discretion m passing 
certain orders. 1933 S. 17, 1928 L. 757. 14 Cr. L. J. 382, 1926 O. 290; or 
summons a witness under 5 540, Cr. P C. 1929 N. 172 = 30 Cr. L. J. 72o. 

51. Influence of superior officer, etc. See — 84. 

Where Magistrate w’as influenced bv a private individual, case was transferred. 
1921 P. 413. 

52. Interest. See Disquahhcation of Magistrate. 

!• Where the District Magistrate took keen personal interest and himself made an 
Jnquir 3 ’ and instituted proceedings under S. J07, Cr. P. C , the case should be trans- 
ferred to another District. 32 ^. 642, 19220. 124, 7 A. L. J. 813. 

2. Taking more than a formal part in the Police investigation would serve as a ground 
for transfer 1925 R. 219 = 89 1. C. 261 = 26 Cr. L. J. 1317 

3. Where the Magistrate has interested himself in a case pending before him in the way 
of obtaining settlement by the parties, the case should be transferred from his file. 
47 A 411 = 1925 A. 289 = 86 I C 805 = 26Cr. L. J 869. 

The fact that the District Magistrate IS officer of the Court of Wards is no ground 

for transfer of a case instituted by a servant of the Court of W aids against a tenant 
especially when District Magistrate did not know the case. 28 C. 297. S«8C. 

W. K. 77. 

3- If the only interest m the result of a case tried by a Magistrate is that lie is concern- 
ed in it in his public capacity, it does not warrant transfer of case. 1927 S. 96 — 93 
1. C. 405 = 27 Cr. L. J. 1333. 
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46. Hurry or Hasty trial. 

3. The fact that Magristrate refused to give copies and proceeds hurriedly recording ttie 
accused's statement before the prosecution evidence is over is a good ground for 
transfer. 18 A. L. J. n*l5=59 I. C. 376=22 Cr. L. J. 88. 

2. Where beyond the mere fact iliat proceedings agairjst the petitioners were huiTie^, 
there is nothing to indicate that the enquiry had not been fair and impartial and 
petitioners remain unrepresented through no fault of the Magistrate the case 

not be transferred. 1930 L 529«31 Cr. L. J. 812, 1936 A. 695. 

3. Where from the number of vntnesses on both sides the ca^e couid not be finisbed w 
one day but the judge insisted on finrsbm^ the case in one day and refused adjo'^fs- 
tnent, the case should be transferred. 17 A. L. J. -<8. 

47. Heavy hail'— demand of — . 

1. The Magistrate demanded heavy hail and disallowed request to see papers seized ^5 

Police, the case should be transferred. 1929 L. 860—123 I. C. 534“'31 Cr-T-f; 
532, 1930 L. 668«125 I. C. 6J5. 

2. When in a petty theft ease, the Masistrate issued non-baiJable warrants agams 

accused and exacted heavy bail froir. them, it is sufficient ground for transfer. ® 
C. W. N. 589. 

3. Where Magistrate nvtbou!: sufficient cause raised the security demanded, the 

should be transferred. 1923 L. 410, 1925 Ju. 10I«25 Cr. L. J. 638. 

48. HoUday'-~lna{ on — . 

1. Magistrate conducting trial on a gazetted holiday rn compbance with the 

Police Officer constitutes sufficient ground for transfer. i92S L. 334®®10/1* • 
779*29 Ct. L.J. 29b 

2. Where the complaint under S. 107, Cr. P. C,, was made on Sunday and the 
tiate on the same day issued warrants for amount beyond accused s ineans e 
rejected sureties after sureties, the case should be trnnsferied. 1930 L. 

I. C. 615*31 Cr. L. J. 980. 

3. Holding Court on Sunday IS rjo ground for transfer. 1933 S. 17. 

49. HospitaUty of complainant's son. 

Although a Magistrate receives hospitality m ignorance of the fact that his 

son of the complainant, it would naturally raise an apprehension in ihe mind oi t 
accused and the case should be transferred. 1926 L.. 347*27 Cr. L. J. 565. 

50. Improper procedure, 

1. Magistrate without disctiarging the accused passed an order under S. 250, .pn 

calling upon the camplainacit to show cause why he should not give comp® . 
to the accused is clearly wrong order and it would be a farce to allow the comp 

to be tried by the same Magistrate. 1929 L>. 623=30 Cr. L. J. 854. 

2. During the trial of a case, the Magistrate ordered the prosecution of a 
perjury, it is a sufficient ground to entertain apprehension. 2928 L I80*2w . 
456=29 Cr. L 3. 40. 

3. Where an application iH m.ide to postpone the case in order to enable the petihoo®^ 
to move the High Court for transfer it is highly improper far the 

mahe a preliminary enquiry into the grounds for transfer and decide bioiscir 
merits of the ground. This citcamstaace is sufficient to order a tiansfer o 
case. 1926 V. 256*92 I. C. 894 *27 Cr. L. J. 382*27 P. R. 67. ^ 

4. If the Magistrate does not adjourn a case on notification of intention of 

to make an application for transfer, the accused is entitled to obtain a transfer o 
case on this ground. 1928 A. 660=29 Ct. L. J. 671, 22 Cr. L. J. 717. 

5. Where .i 1 journmenls are repeated 1> made to bring pressure on the accused 

his absconding co-accosed, the case should he transferred. J930 L. 953, 

J. C. 4S5. 

6. .Uter a Magistrate came to know of the fact that an application 

made to the High Court he canceffeef the bail bonds of the accused, boidios 
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there wa<? f^ma facie evidence against the accused, the case should be transferred. 
1930 L. 958=1930 Cr. C. 1054=130 I. Ci 501. 

7. If the witnesses were not permitted to be examined by the complainant or his 
pleader and the Court took their evaraination in his own hands, the case should be 
transferred. 1924 0 3 71 = 82 I. C. 154 = 25 Cr. L. J. 1226. 

8. Accused was prosecuted under S. 377, 1. P. C. lie applied for adjournment under 
S. 344 on the ground that he was served only three hours before and that he wanted 
time to get copies of Police statements of witnesses and that his leading Counsel 
was out of station. The Magistrate rejected his application. The accused then 
applied under S. 526 (8) but the Magistrate examined the two witnesses who did 
net support prosecution. He adjourned the case on the ground that ’‘he had lot of 

• treasury work to do,” although one more witness was present. Held, that the 
case should be transferred. 9 L. 537=1923 L. 1=29 Cr. L. J. 815. Sec 20 
Cr. L. J.402 

9. If the Magistrate makes a local inspection of the spot and collects evidence in the 
case, behind the bark of the parties, he becomes a witness and cannot try the case. 
1926 R. 180=97 I. C G0 = 27 Cr. L. J. 1084. 

10. Where on a verbal complaint the District Magistrate assisted a Sub Inspector for 
bribery and ordered enquiry under S. 202, Cr. P. C.. the procedure is illegal and the 
case should be transferred 58 I. C. 523. 

11. Where the accused apprehends that there will be irregularities in further proceed- 
ings of the Magistrate's Court, it is necessary to transfer it. 1923 L. 410. 

12. Accused had been ordered to be released on bail and Magistrate erroneously refused 
to accept bail bonds and thus kept him in custody for three weeks. Held, that the 
case should be transferred. 33 P. L. R. 416 (1) 

13. If the witnesses were not permitted to be examined by the Pleader and the Court 
took the examination of the witnesses in his own hand, the case should be trans* 
{erred. 1924 0. 371 = 25 Cr. L. J. 1226=62 I.C 154 

14. Where a Magistrate takes a particular view of law or of facts of the case. 1926 
A. 307, 15 Cr. L. J. 367 ; or does not give effect to legal objection 1928 L. 317 = 29 
Cr. L. J. 239, or lias committed an error of judgment id admitting evidence. 20 
Cr. L. J. 609 ; or refuses to admit a document 1924 P. 695 ; or disallows questions 
as irrelevant or scandalous 1925 0 52= 25 Cr L j. 1185, 36 A 239, 18 Cr. L. 
]. 670 ; or gives decision against the accused on a certain point m a protracted trial. 
1929 N. 172=30 Cr. L. J. 728 ; or has e.xercised judtaeti dxscretion m passing 
certain orders 1933 S. 17, 1928 L- 757, 14 Cr. L. J. 382, 1926 O. 290 ; or 
summons a witness under S. 540, Cr. P C. 1929 N. 172 — 30 Cr. L. J. 728. 

51. Influence of superior officer, etc See — 84. 

Where Magistrate was influenced bv a private individual, case was transferred. 
1921 P.413 

52. Interest. See Disqualification of Magistrate. 

!• Where the District Magistrate took keen personal interest and himself made an 
inquiry and instituted proceedings under S. 107, Cr. P. C , the case sliould be trans- 
ferred to another District. 32 A. 642, 1922 O, 124, 7 A. L. J. 813. 

2. Taking more than a formal part in the Police investigation would serve as a ground 

for transfer 1925 R. 219 = 89 I. C. 261 = 26 Cr. L. J. 1317. 

3. Where the Magistrate has interested himself m a case pending before him in (be t\ay 
of obtaining settlement by the parties, the case should be transferred from his file. 
47 A 411 = 1925 A. 289 = 86 1. C. 805= 26 Cr. L. J 869. 

The fact that the District Magistrate is officer of the Court of Wards is no ground 
for transfer of a case instituted by a servant of the Court of Wards against a tenant 
especially when District Magistrate did not know the case. 28 C. 297. See 8 C. 
W. N. 77. 

3- If the only interest m the result of a case tried by a Magistrate is that he is concern- 
ed in it in his public capacity, it does not warrant transfer of case. 19^7 S, 9S = 93 
I. C. 405=27 Cr. L. J. 1333. 
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6 . 


9. 


10 . 

11. 

12 . 

13. 


Court wrvrrant fnr nrre'st w not lnt»*fcs{f4 In pro’ircutinp perrons ivho ffscw 

iuilgmcnt«dc!itor from hw-fu! arrc<l tinder tlje warr.int. 1926 C. 605«93 1 C IfU? 
=43 C. L. J. 234 27 Cr. 1.. j. 555. 


Where n sent on dnis wns Rivrn to n Rmtlemnn not necesinrlly hiding any connec- 
tion tfitli the race, while the Macristrnlc v.w'i hearing it. and ho received risits from 
parlies and accepted a lift in compltinanfs car and sat in U with the compUinaati 
brother, the case sfmiild l>e transferred, 93 I. C. 962=27 Cr, U. J, 493, 


The fact that the Magistrate is the master of the comphinant does not deprive him 
of hfs jurisdiction but it is tfesirable to refer the complaint to another Magistrate, 
9 B. 172. 


Magistrate who was Viee-rresident of the Municipal Committee, was present at the 
meeting when resolution ngaitist the petitioner was passed. Held, he is debarred 
from trying the rase. 1922 1,. 72=69 1. C. 384 = 23 Cr. I,, j. 704. 


Where the complainant w.as closely associated with the Magistrate’s brother ia elec- 
tionecriiiR work and the Magistrate was helping his brother, the care shonMbe 
transferred. 19:4 C. 9Sl«25 Cr. L.J. 944. 

Accused was election agent of the riv.a| candidate of the Magistrate, case should be 
transferred. 19Jj H. 6l5=26Cr. L. j. 440. 

If the Magtstr.ite was instrunienial m bringing aliont prcsccution of accused, the 
case shmdd be tMaskrred 1922 .\. 52S. 1922 U. 72, 23 C.44, 1928 L. 1H==29 
Cr. L . }. 371, 13 Cr. 1.. J. 236. 


If the Magistrate shows himself a partisan or interested in one of the j«rtjes, case 
should be transferred. 3 Cr. U J. 169, 1924 C.9SI, 1925 L. 615, 1925 L. 347, 
32 A. 642. 


53. Intricate case. 

Cases which are likely to be keenly contested and intricate in natore, are, on the whole, 
likelj' to be more efficiently disposed of by stipendiary Magistrates than by Bcoo* 
rary Magistrates. 1928 N. 21«28 Cr. L. J. 898, 1931 M. W. N. 40?. 

54. Irregularities, See- 50. 

55. Issue of warrant. 

1. Where in a summons case the Magistrate issued warrants without any apparent 
reasons, transfer was ordered. 18 C. 247, 1928 L. 75=28 Cr. L. J. 988. 

2, Where Magistrate leccired a complaint at late hour and issued warrants, transfer 
was ordered. 18 Cr. L. J, 719= 1917 L. 356. 


56. Leniency in bail. 

The fact that the Magistrate has released the accused on bail and thus showed a tenden- 
cy to treat the accused with undue leniency is not .a ground of transfer. 22 B. 54i<. 


57. Local influence. 


1 . 

2 . 

58. 

1 . 

2 . 


Where a number of officials iu a District are personally concerned, whether as wit- 
nesses or otherwise in a case, it should be tried elsewhere. 1927 A. "OS-iiS Cf- 
3.1011 = 106 1.0.99. 

Cases which assume an importance of their own should be tried m a calm and qaict 
atmosphere. 1930 D. 954, 1923 L. 264, 1925 L, 3Sl, 1928 L. 1. 

Local inspection. See Local inspection. 


The inspection by a Magistrate to understand and apprecj.Me the evidence is ao 
ground for transfer. 89 P. L. R, 1901, 13 P. L. R. 1901 Cr. 

If the Magistrate goes to inspect the spot accompanied by one party only, it »s 
ground for transfer. 165 P, L. R. 1901. 12 C. W. N. 748, 19 A. 302, 39 C. 476. ^ 


3, If the Magistrate makes a local inspection of the spot and collects 

case behind the back of the parties, the case should be transferred. 1926 K. J 
97 I. C 60=27 Cr. L. J. 1084, 21 Cr. L. J. 166. 

4. If the Magistrate does not place on record the result of local inspection the case 

should be transferred. 43 I. C, 252=19 Cr. L. J. 92. 
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Transfer {Grounds «>/)— (cofi/rf.) 

5. Where by rea«on of local inspection. Magistrate makes himself an important wit- 
ness m the case, it should be transferred. 1926 R. 180=‘l R.'l(’6= 27 Cr. L J 
I0S4, 1927S. 9S=27Cr. L. J. 1533, 21 C. 920, 19M. 263, 1930 A. 737=31 Cr L 
J. 555, 3 C. W. N. 607. 

^9. Magistrate as witness in the case. See — 58. 

1. If the Magistrate is a necess.ary witness for the defence, the case should be transferr- 
ed from his file. 19 Cr. L. J. 632=45 I. C. 650. 26 A. 536, 27 A. 33. 2 C. 405. But 
see 1927 O. 31, 16 Cr L. J, 222. 

2. The existence of a village feud may well be within the knowledge of a Sub-Division- 
al Magistrate, it is not suflicient reason to cite him as witness and the case should 
not be transferred. 1927 O. 31 =99 I. C. 97=28 Cr. L. J. 65. 

3. If the Magistrate collects evidence against the accused he is precluded from trying 
him. 14 I. C. 428=13 Cr. L. J. 236. 

4. The fact that District Magistrate is a witness in the case is not sufficient. 3926 
0. 290. 

60. Magistrate asking Pleader not to defend the accused. 

Where the Magistrate had asked the Pleader for the defence not to defend the accused, 
the case should be transferred from him. 1921 L. 331, 20 Cr. L. J. 566. 

60. A. Magistrate hearing major portion of the case. 

That the Magistrate lias heard major portion of the case before his transfer is not suffi- 
cient ground for transfer of the c.ise to him, where prejudice and pecuniary loss will 
occur to accused, 1935 R. 157=1935 Cr. C. 1062. 

61. Magistrate not examining witnesses 

Where a Magistrate acquitted the accused on consideration of complainant's statement 
alnne and without e.Tamining his witness, the High Court would order retrial by 
another Magistrate. 20 M. 388. 

62. Magistrate not knowing English 

Where the Magistrate did not know English and there was a large amount of evidence 
oral and documentary in English in the case, a transfer was necessary m the inte- 
rests of jusiice 16Cr. L, J 73. See 12 Cr. L. J. 451 

63. Magistrate receiving private communications. 

Where a Magistrate received a letter from the defence witness, calculated to create a 
reasonable apprehension in the mind of the petitioner that he was a friend of the 
Magistrate, the case should be transferred. 1929 L. 702=30 Cr. L. J. 1048. 

64. Magistrate refusing facilities to accused. 

Where the Magistra * ' • r > . - .. ... . ..-j 

case connected 
cros3-exammati< 

65. Magistrate examining witness at his house or after Court hours. 

1* The mere fact that Magistrate proposes to examine .i witness who is an old man and 
has not left the precincts of his bouse for many years, at the latter’s bouse is no 
ground for transfer. 1926 O. 290=92 I. C. 856= 27 Cr. L. J. 344. 

2. Where witnesses were examined after 9 p.m., case was transferred. 1933 L. 96 = 

14 L. 201, 1929 L. 702 = 30 Cr. L. J. 1048 Rel on. 

3. Magistrate received complaint at a late hour and issued warrant, transfer was ordered. 

18 Cr. L. J. 719 = 1917 L. 356. 

®6. Magistrate’s action in Executive or other capacity (ordering prosecution). 

The mere fact that the presiding Magistrate as the District Magistrate m charge of 
the District has taken precautions against intimidation and illegal picketting, is no 
ground for transfer of a case in which the strikers are tried under Ss. 143 and 506, 
P. C. 65 I. C 440 = 23 Cr. L. J. 88. 

2. Where the prosecution w.as ordered by Cantonment Magistrate as Secretary of Can- 
tonment Board, it is advisable that the case shonld be tried by some other Magis- 
trate. 1922 A. 528 = 71 I. C. 256. 



Transfer {Grounds of) — (co«/f?.} 

5. Certain iUegal i<arivana$ were issued by the accused. The District Magistrate 
asked him to withdraw, which he refused. Subsequently the case was started 
against him and accused applictl for transfer on the ground that District ^^.^gistr 3 te 
was prejudiced against him as he refused to withdraw the parxvanas. Held, it was 
not a sufficient ground. 1922 P. 49+~8l I. C. 49. 

4. Magistrate putting down picketting should not try cases arising out of pickeftin? of 
shops. 1931 L. 30“32 Cr. L. J. 491. Sec 23 Cr. L. J. 88-«63 I. C. 440. 

5. Magistrate giving his visiting card to accused to arrange interview with the landlord 
of complainant is a good ground for transfer. 1934 L. 541. 

6. Magistrate m another capacity bringing about prosecution' is disqualified to trv. 
1922 A. 528, 1922 T. 72, 1928 L. 114, 23 C. 44, 13 Cr. L. J. 236, 29 C. 392, 1926 
S. 255-27 C. h. J. 802. 

67. Magistrate telling Pleader that he would convict. 

Where the accused was informed by his Pleader that the Magistrate hid told him that 
he would convict him unless certain Civil suit was compromised with the complain- 
ant. Held, it IS a good ground for transfer. 1928 L. 73—105 I. C. 812. 

68. Magistrate putting improper questions to accused. 

If the Magistrate on information by Police Peshi clerk put improper questions to the 
defence witness, so as to prejudice the accused, the case should be transferred. 23 
I. C. 186«I5 Cr. L. J. 234. 

69. Magistrate himself examining witnesses. 

If the witnesses were not permitted to be examined by the Pleader or the complainant 
and the Court took the examination in his own hand, the case should be transferred 
82 I C. 154«^25 Cr. L. J 1226. 15 Cr. L. J. 234. 

70 . Observations in another trial. 

1. The fact that the Magistrate made observations against the complainant inan'^ther 

case, which are derogatory, ts no ground for transfer, when it was a matter of 
accounts onlj*. 54 B. 553. , 

2. If the Magistrate became angry with an ignorant villager in one case, he 
naturally believe that he would not get fair trial in another case. 1930 A. 495“ 
125 r. C 32--«31 Cr. L J. 764. 

71. Mistake of Law 

Bona fide mistake of law is no ground. 1936 N. 146, 8 C. W. N. 838, 1929 N. 
and 22 B. 549 Rel. on. 

72. Ordering prosecution of a witness during the trial. 

1. After a prosecution witness made a statement oa oath, the Magistrate ordered bi^ 
to be put on hts trial along with other accused, his case should bs tried by soin 
other Magistrate. 20 Cr. L. J. 365=50 I. C. 993. 

2 During the trial of a case Magistrate ordered the prosecution of a witness for 
perjury, held, it is a good ground for transfer. 1928 M. 180—29 Cr. L. J- 40. 

73. Partiality, 

Mere passing illegal orders is no ground for transfer, but where the conduct 
^fagistrate showed that both parties .ire not being tre.ated equally, the case sii 
be transferred. 1931 L. 59 = 31^ f. C. 193. 

74. Police Officer addressing the Court. 

The mere fact that a Police Officer addressed the Magistrate during the proceeding is 
jrrouni for transfer. J937 0. 294*®105 I. C. 23D, 

75. Previous knoyvledge o! ths case by the Magistrate See — 37-A. 

1. Where .a Magistr.ate has dealt with the dispute in an informal manner .as an arbitr* 
tor. the case should be transferred. 18 C. L. J. 150. 

2. If the Magistrate w.as present at the time of search during Police inrestigaHO'’< 
should not try the ca«ie. 5 C. W. N. 864. 
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3. Tbc niere fact that tbc Magictratc liA's imti.itccl proceedint*«; undef S. 110 on hi's 
nT\n personal knonledce, is not a cood gfX)uml lor transfer. 27 A. 172 Conlrn 28 
C. 709. 6 C. W. N. 595. 

76. Private consuUatiorr with n parly. 

Where a M.apistrate 'ends for a parly to hi< house and prc’ses him to compromise the 
ease, the c.a«-e should transfcrrctl. 1931 L. 32^32 Cr. L. J. 537. 

77. Refusal to adjourn a case under S. 526 (8). {Lav amended.) 

1. A refusal to adjourn the c.asc IS by Itself a sufficient ground for transfer. 1926 S. 
2'3=27 Cr. [.. J. 935 = 96 I. C. 391, 29 I.C lOS, 10 Cr. L. J. 570=3 S. I. R. 155. 

2. When the Magistrate fotadjournme the c.asc under S. 526 (') imposed certain con- 
dition^, his order is ilh gal. 1929 L. 702= 119 I. C. 327= 30 Cr, L. J. 1048. 

3. Where application for tr.ansfer T.-as not 6o»m fide, refusal of adjournment is no 
ground for transfer. 1933 S. 17=33 Cr. L. J 908. 

77>A. Rejection of sureties. 

Where a M.agi«trate rejected the sureties on a Police Report and did not hold inquiry 
himself, it is a gootl ground for transfer. J935 A. 517. 

78. Relationship 

1. It is undcMr.ahle that a I.an jer should practise in a Court presided over by a near 
rel.ation. It is a good vtound for transfer. 1925 C. 806=88 I. C- 607 = 29 C. \V. 
.S*. 64S«2uCr. L J. 1183. Co»i/M 1925 0. 348 = 85 I. C. 56»»26 Cr. L. J. 440. 

2. Where a ca«e IS being conducted b> Court Inspector, the mere fact that the com- 
plainant has engage.! a I’le.adcr who is near rehation of the Magistrate to watch the 
case, IS no ground f if transfer so long as Pleader is watching the case. 1926 P. 464 
=95 1. C 764 = 27 Cr. L. J. 844. 

• 3. The fact th.at the Magistrate IS a remote relation of the complamaDt is do ground 
for transfer 4 P. W R. 1912 Cr. 

4. 1 he fact that tlie Magistrate IS a relation of the bub-lnspector of Police or is a 
guardian of person whose manager or senrant instituted the proceedings is not n 
valid ground for transfer. 23 C 297. 

5. The fact that a prosecution witness IS a relation of the Magistrate is a sufficient 
ground for transfer 13 C W. N. 1. 

79. Remarks by Magistrate. 

1. If the Magistrate makes observ.alions which go to show that he is not favourable to 
prosecution, the complainant has reasonable apprehension. 1925 P. 818 = 88 I. C. 
993 = 26 Cr L J. 1249. 

2. Ifb' the remarks of Judge reasonable apprehension is created it is a good ground 
for transfer. 10 L. 778, 1925 L. 361 

80 Sentiments of accused 

1. Transfer cannot be granted oil t.anciful or sentimental grounds. 1 928 L. 276 = 107 
I. C. 103 = 29 Cr L j 220. 

2. Where tlie applicant reasonabl> fears that he would not have impartial justice, case 
should be transferred 1932 H. 90= 10 R. 180. 

80-A. Sensational case. 

Sensational nature of case is no ground for transfer of case. 1936 S. 237. 

81. Sessions Judge ordering prosecution. 

It IS not desirable though not lUegal that the Sessions Judge who made a complaint 
against the accused for perjury should hear his appeal .against coni-iction. 8 L. 496. 

82. Similar cases tried by Magistrate 

The fact that the Magistrate haii aheadv certain other persons charged with the 

same offence is no ground for transfer. 1924 O. 247=74 I.C. 544 — 2+ Cr. 
L. J. 800. 



i'ransfer {Grounds o/)-“(co«c/rf.) 

83. Strong language. 

Use of strong l.ingiinge by Court is iierer calculated to satisfy the litigant public and isa 
good ground for transfer. 47 A. 238, 1930 A 495= 125 I. C. 32. 

84. Superior officer’s influence 

1. The fear in accused's iniml that the trying Magistrate would be influenced by tbe 
opinion of District Magistrate formed in an extra judicial inquiry a? to the collec- 
tion of evidence is not .a go «1 ground for transfer. 1925 O. 731 = 93 f. C. 1047= 
27 Cr. L. J. 551, 60 I. C. 657, 1932 R. 90=33 Cr. L. J. 550- 

2. The fact that the Magistrate trying the case is subordinate to the officer tnakioga 
complaint is not sufficient ground for transfer. 1925 N. 433 = 24 Cr. L. J. 1425. 

3. Merely because complainant is Magistrate’s superior officer, case need not be 
transferred. 1935 S. 195. 

4. Accused summoned District Magistrate as witness but he asked the trial Court to 
curtial the list under S. 257, Cr. P. C. Held, that t he case should be transferred. 
1934 N. 59 = 35 Cr, L. J. 411. 

5. Discussion of the case at the Club with Sessions Judge, etc., is a good ground. 
1921 A. 55. 

6. Superior officer expressing to the trial Magistrate his belief in the innocence of the 
accused justifies transfer of the case. 1925 0. 90 = 25 Cr. L. J. 374. 

7. If the trial Magistrate was written to and influenced .by District Magistrate the case 
should be transferred. 10 R. 1 jJ0*=1932 R. 90. 

85. Suppression of dismissal of prior application. 

An application for transfer suppressing fact of dismissal of prior application and based on 
unfounded allegations should not be allowed. 1933 S. 361 =35 Cr. L. J. 1+7. 

86. Susceptibilities of parties 

1. The law has regard not so much (or the motive, which naight be supposed to bias 
the Judge, as to the susceptibilities of the litigant parties. 22 Cr. L. J. 726, 10 
180, 1933 S. 361 (362)=35 Cr. L. J. 147, (1877) 2 Q. B. D. 558. 

2. It is of fundamental importance that justice should not only be done, but should 
manifestly and undoubtedly be seen to be done. 1933 S. 361 (362)— 35 Cr. X-. J- 
147. (1924) 1 K, B. 256. 

87. Taking part in Police investigation. 

1, If the Magistrate in a Police investigation held a prolonged enquiry and collected 
a large amount of information, he should not try the case. 21 C. 920, 2 

R. 76. , . tranS* 

2, Taking more than a formal part in Police investigation is a good ground lor i 
fer. 1925 R. 219 = 89 I. C. 261=26 Cr. L.J, 1317. 

88. Threats Jo accused. 

Where a Magistrate made ill-advised remarks regarding the testimony of a 

witness and held out threats to the accused regarding the sentence and the ® ^ 
of his application for transfer* of the case should be transferred. 10 L- 
1928 L. 975. 

TRAVELLING EXPENSES. See Expenses of witnesses. 

TRAVELLING WITHOUT TICKET. Sec Railway Act, Cheating— 8. 

1 Travelling without ticket is no offence. 11 C. W. N. 100. 

2 Travelling in a train without pass or ticket is not an offence under the 

Act, unless there is a dishonest intention to defraud the Railway Company. 

A. 95. 

3, Two persons travelled withom tickets and represented that one was the 
of the o*her and they had a pass. It was discovered that pass was issued to 
person, who lost it. They were tried together under Ss. 419 and 411, or i . 
alternative S. 403, I P. C. Held, that several charges were rightly join 
there could be no objeciion to the other accused having joined under S. 

C. as regards one of the charges. 1932 A. 25 = 33 Cr. L. J. 122. 
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Trtasure Trove — (condd.) 

TREASURE TROVE. See Criminal misappropriation — 22. 

TREATMENT. Medical treatment. 

TRESPASS. See Criminal trespass. 

TRESPASS ON BURIAL PLACES. S. 297. I. P. C. 

1. Civil Trespass. 

Civil Trespass is a mere encroachment or an authorised entry ■without Criminal intent 
specified in S. 441. 18 A. 395, 40 C. 548, 23 P. R. 1915 Cr., 1 R. 690. 

2. Demolition of graves. 

If a person is given Khas possession by a Civil Court, he cannot disturb or demolish 
graves and thereby wound the feeling of others. If he does so, be is guilty. 36 
C. W. N. 544. 

3. Disturbance of funeral ceremonies. 

1. Where certain persons prevented the grave diggers from digging a grave for the 
corpse of complainant's son as he did not join Khilafat party, they are not guilty. 
1922 A. 18-» = b5 I. C. 424 = 23 Cr. L. J. 72 

2. Accused came and asked the complainant not to cremate the body of his daughter 
and On being asked said that they would state the reason to the Police. Held, 
that these words only do not amount to disturbance within S. 297. 2 P. R. 
1919 Cr. 

3, Disturbance of the obsequial rites falls within S. 297. 6 M. 254 (257). 

4, Funeral ceremony does not mean symbolical religious ceremony, such as Muharram 

Procession the stoppage of which is not punishable under S. 297. 1885 A. W. 

. ^ N. 49. 

4. Essentials and Evidence. 

1. Accused entered a mosque for prayers and after an altercation abused the congrega* 
tion. Held, he is not guilty under S. 297 but under S. 504. 1924 R- 106=1 R. 
690 = 81 I. C. 41 = 25 Cr. L. J. 553. 

2 Magistrate inspected the alleged burial place. He unearthed two small boxes and 
finding some matting and piece of b.amboos came to the conclusion that it was a 
burial place Held, that his proceedings were entirely irregular. 1923 P. 537=81 
I. C. 602=25 Cr. U J. 954. 

3. Accused entered the enclosure surrounding the tomb of a Mohammadan Faqir at 
night with a woman to have sexual intercourse He is guilty under S. 297. 10 M. 
126,' 45 A. 529. 

4. A jaint owner who dug up graves and exposed bones of the persons buried, 
inspite of the remonstrances of their relations, is guilty coder S. 297. 33 A. 773, 
18 A. 395 

5. It IS sufficient to prove that the trespass occurred on any place of sepulchre. 2 I. C. 
825 = 10 Cr. L. J. 160. 

6. It is not necessarj' for the purpose of S. 297, that a burial ground should be in use. 
40 C. 548. 

7* A person who destroys or disturbs a place of sepulchre with the intention of 
wounding the religious feelings of any person amounts to trespass within S 297, no 
matter whether land belonged to him or not. 23 P. R. 1915 Cr., 18 A. 395, 33 A. 
773, 40 C 548. 

8 A place where on!> isaUted and secret cases of burial have taken place in the course 
of manj >ears, is not sepuicnre. 2 I. C. 825 = 10 Cr. L. J. IbO. 

9. \ was found in a mosque haring sexual intercourse with a woman B. Held 

both were guilty under b. 297. 45 A. 529 = 1924 A. 9 = 24 Cr. L. J. 711=73 
I. C, 935. 

5. Trespass. 

!■ Trespass m S. 297 means anj violent or injnrious act and is not restricted to same 
meaning as ‘Criminal trespass’ in S. 441, I. P, C, 40 C. 548, 1924 K. 105=1 R 
690 = 81 I. C. 41, 45 A. 529 = 73 I. C. 935. 
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83. Strong Inngungc. 

Use of strong language by Court Is nercr c.alcuhtcd to s.ili<?fy tlie litigant public and is a 
good ground for transfer. 47 A. 233, 1930 A 495“ 125 I. C. 32. 

84. Superior officer’s infiucnec. , 

1. The fear in accused's mind that the trying Magistrate would be influenced by the 
opinion of District Magistrate formed in an extrajudicInlinnuiryastothecoHeC' 
tion of eridenco is not a go.)d ground for trsxnsier. 1925 O. 731 «=93 I- C. 1047= 
27 Cr. L. J. 551, 60 I. C. 657, 1932 R. 90=33 Cr. L. J. 550- 

2. The fact that the Magistrate trying the case is subordinate to the officer making a 
complaint is not sufficient ground for transfer. 1925 N. 433 = 24 Cr. L. J. 1425. 

3. Merely because complainant is Magistrate's superior officer, case need not be 
transferred. 1935 S. 195. 

4. Accused summoned District Magistrate as witness but he asked the trial Court to 
curtial the list under S. 257, Cr. P. C. Held, that the case should be transferred. 
1934 N. 59=35 Cr. L. J. 411. 

5. Discussion of the case at the Club with Sessions Judge, etc., is a good ground. 
1921 A. 55. 

6. Superior officer expressing to the tri.al Magistrate his belief in the innocence of the 
accused justifies transfer of the case. 1925 O. 90 = 25 Cr. I>. J. 374. 

7. If the trial Magistrate wms written to and influenced by District Mxgistrate the case 
should be transferred. 10 R. 130=1932 R. 90. 

85. Suppression of dismissal of prior application. 

An application for transfer suppressing f.act of dismissal of prior application and based on 
unfounded allegations should not be allowed. 1933 S. 361=35 Cr. L. J. 1+7* 

86. Susceptibilities of parties 

1, The law has regard not so much for the motive, which 

the Judge, as to the susceptibilities of the litigant parties. 22 Cr. L. J* 726, 

180, 1933 S. 361 (3G2)=35 Cr. L. J. 147, (1877) 2 Q. B. D. 558. 

2. It is of fundamental importance that justice should not only be done, but should 
manifestly and undoubtedly be seen to be done. 1933 S. 361 {362)=35 Cr* 

147. (1924) 1 K. B. 256. 

87. Taking part in Police investigation. 

1. If the Magistrate m a Police investigation held a prolonged enquiry and 
a large amount of information, he should not try the case. 21 C._920, 

2. Taking more than a formal part in Police investigation is a good ground for trans 

fer. 1925 R. 219 = 89 I. C. 261=26 Cr. L.J. 1317. 

88. Threats to accused. 

Where a Magistrate made ill-advised remarks regarding the 

witness and held out threats to the accused regarding the sentence and the _ 
of his application for transfer’ of the case should be transferred. 10 
1928 L. 975. 

TRAVELLING EXPENSES. See Expenses of witnesses. 

TRAVELLING WITHOUT TICKET See Railway Act, Cheating — 8. 

1 Travelling without ticket is no offence. II C. W. N. 109. 

2 Travelling in a train without pass or ticket is not an offence undw the R** 

Act, unless there is a dishonest intention to defraud the Railway ComP^ 

A. 95. 

3. Two persons travelled without tickets and represen^*^'. that one was the 

of the other and they had a pass. It was discovered - issued o • 

person, who lost it. They were tried together undi and 411, of 

alternative S. 403, I P. C. Held, that several cha ‘ ' rigbt^ Jo'" 

there could be no objection to the other accused havi. ‘inder S. 2 

C. as regards one of the charges. 1932 A. 25 = 33 Ci - ■' 
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TREASURE TROVE. See Criminal misat>propriation--22. 

TREATMENT. See Medical treatment. 

TRESPASS. Sec Criminal trespass. 

TRESPASS ON BURIAL PLACES. S. 297. 1. P. C. 

1. Civil Trespass. 

Civil Trespass is a mere encroachment or an authorised entry without Criminal intent 
specified in S. 441. 18 A. 395, 40 C.548. 23 P. R. 1915 Cr., 1 R. 090. 

2. Demolition of graves. 

If a person is given Khas possession by a Civil Court, he cannot disturb or demolish 
praves and thereby vound the feeling of others. If he does so, he is guilty. 36 
CW. N. 544. 

3. Disturbance of funeral ceremonies. 


1. Where certain persons prevented the grave diggers from digging a grave for the 
corpse of complainant’s son as he did not join Khilafat party, they are not guilty. 
1922 A. = I. C. 424 = 23 Cr. L. J. 72 

2. Accused came and asked the complainant not to cremate the body of his daughter 
and on being asked said that they would state the reason to the Police. Held, 
that these words only do not amount to disturbance within b. 297. 2 P. R, 
1919 Cr. 


3. Disturbance of the obsefiuial rites falls withm S. 297. 6 M. 254 (257). 

4. Funeral ceremony does not mean symbolical religious ceremony, such as Mubarram 
Procession the stopp.age of which is not punishable under S. 297. J885 A. W, 


4. Essentials and Evidence. 


L Accused entered a mosque for prayers and after an altercation abused the congrega* 
lion. Held, he is not guilty under S. 297 but under S 504, 1924 R. 106=1 R. 
690 = 81 I. C. 41 = 25 Cr. L. J. 553. 

2. Magistrate inspected the alleged burial place. He unearthed two small boxes and 
finding some matting and piece of bamboos came to the conclusiotr that it was a 
burial pUce Held, that his proceedings were entirely irregular. 1923 P. 537=81 
1. C. 602=25 Cr L. J. 954. 

3. Accused entered the enclosure surrounding the tomb of a Mohammadan Faqir at 
night with a woman to have sexual intercourse He is guilty under S. 297, 10 M, 
126,’ 45 A. 529. 


4- A joint owner who dug up graves and exposed bones of the persona buried, 
inspite of the remonstrances of their relations, is guilty under S. 297, 33 A. 773 
18 A. 395 

5. It IS sufficient to prove that the trespass occurred on any place of sepulchre. 2 1. C 
825=10 Cr. L.J. 160, 

6. It IS not necessary for the purpose of S. 297, that a burial ground should be in u«e 
40 C. 548. 

7. A person who destroys or disturbs a place of sepulchre with the intention // 
wounding the religious feelings of any person amounts to trespass withm S. 2‘J7, no 
matter whether land belonged to him or not. 23 P. R. 1915 Cr., 18 A. 395, 33 A 
773, 40 C. 548. 

8 -A place where only isolated and secret cases of burial have taken place in (lie rourt* 
of many jears, is not sepulchre. 2 1. C. 825=10 Cr. L. J. IbO. 


9. A was found m a mosque having 
both were guilty under S. 297. 45 
I. C. 935. 

5. Trespass. 


sexual intercourse with a woman li IfrM 
A. 529=192+ A. 9 = 24 Cr. L.J, 


1. Trespass in S. 297 means any violent or injurious act and is not restricted tv t 
meaning as ‘Criminal trespass’ in S. 441, I. P. C. 40 C. 548, 1924 R. V 1''* 
690 = 81 I. C. 41, 45 A. 529 = 73 I. C. 935. • ' • 
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10. The <r\prrs‘<mn common ohjec( r«(ct» to five, meniJon^fJ >n S. and » not 

u^edin the snmc j.fn*e ns in S. 34, which nifann ihc intention of all whntcrerit 
may have fxrcn, 50 Cr. L* J. Ik05, 76 1, C. 703. 

n. When it not pfored (hat fire persons toolc pari in .a muciicr, S. HO <}ocs not apply. 

85 \. C. 371. 

12. If fonic accuactl arc carrying drarfly Wfapon< IQ Ihr knoivJedge of the rcjt, all are 

guilty wmier S. 149. 1929 M. \V. N. 8S8, JOl J. C. 485. ^ 

13. Where the .actions of tlie mob were unitetl, concerted nni contincouj, all n-onld be 
guilty for wluitcver criminal offences hc<c eommiltccl tn furlherance of coramoa 
ohjeci. 1923 M. 369**73 1. C. M7. 

14. When n nimil'cr of persons set out to nKluct ft womnn and l-no of them axe 
.nrnird with pistols, knowledge tk.it eteath is likely to result wn be pftsnmtd. 

86 1. C 347. 

15. S. 149 creates no substantive offence. It is merely deck''.rator5' of the Uw and makes 
ft person liable for the .acts of another. 1926 A. 225= 92 I. C. 463. 

16. If prrsofts decide vipov liieir conmion object, the preparntion inwards that common 
object IS prosecution or following up .and if prepamfion is nn ntler.cc, nil aie guilty. 
1930 M. 857 = 127 I. C, 654«32 Cr. L. J. 30. 

17. If accused who ivxs n brother of (he principal offender nnd symp.ithfrer of the 
fttiackiTig party, was present at the oecutrence and wns ac(c.-ilh' kicking the 
principal ofTendcr s.aMng "fet him off, be will die.” Held, he was nol guilty under 
S. U9. 48 A. 375. 

18. Conrlclion under Ss. 129, 124, l^ndnay Act, by o,oerntiDn of S. 149 is jllejak 32 .If. 
832, 76 I. C. 644. 

19. Omission of S. J47 from ft charge does not create illeg.al)ty, 47 M. 746. 

20. If murder is committed in funbenace of common object, all nre guilty eren though 
it IS not proved .as to ft'ho gate the fatal blow. 95 I. C. "oo, 3929 M. W. N. 8^9 

21. The definition of “ofTences'’ la S. 149 does not include ofFences under Special Act. 
72 I. C. 360, 52 M, 882. 

22. One member of the unlawful assembly wfts a Sikb wearing Kirpan who unsheathed 
it and gftTC .1 fatal blow to the victim. Held, that other members were not con- 
structively liable for causing death, 1930 L. 532= 122 J. C. 721. 

23. Where one of the accused, who belonged to the gang of dacoits was arrested and 
the other dacoil fired at a pursuer, the arrested accused is not guilty of murder. 
31 J.C. 345. 

24. If accused are convicted under Ss. 325~I49 and one rn.tn is murdered, the accufcd 
who joined m the actual attack on the deceased should be given severe punishment, 
134 1. C. 1041. 

25. If the accused knew that murder was Ickefy to result, nil the members of an unlaw- 
ful assembly are guilty of murder. 1932 L. 367—137 I. C. 196. 

26. Ordinarily S. 149 is inapplicable to an o-lTence under S. 396 but if unlawful assembb 

existed before murder with dacoity is committed, S. 149 applies. 1935 0. 190— 
153 I. C.978. 

27. Offence committed must be immediately connected with common object of assembly. 
1935 O. 52«153 1. C. 96=36 Cr. L. J, 268. 

28. If the common object of the assembly is to give beating and one member thrusts 

spear, other members who are armed with lathi and spears are not guilty tour- 
der. 1935 O. 52«153 I. C. 96=36 Cr. L, J. 268. 20 \V. R. 5 Cr. and 6 A. W K«. 

29. When a person is charged with being a member of an unlawful assembly, one of 
the members of which cansed grievous hurt in pursuance of the common object, c 
can be convicted of substantive offence. 1935 S 34'«154 I. C, 935=36 Cr. b. J* 
598, 47 M. 746=1925 M. 1=25 Cr. L. ]. 3297 Rel. on, 

30. Seven accused caused the death by fracturing ribs, rupturing spleen and inflicting 
injuries on head. Held, they were guilty under Ss. 304—149. 3935 O. 381=174 
I. C. 808 — 36 Cr. L,, J. 573 {Ouse lftv> tiisGussfd}t 
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31. Several persons attacked ji man with and caused his death. All are guilty • 

' under S. 149 and other sections. It is immaterial as to with whose lathi the death 

was caused. 1935 A. 930, 40 A. 686, 1933 A. 528 Ref. 

2. Assembly. 

1. When two or more mobs start from different localities or never mingle together at 
any time or place, the mere fact that they have common object will not make them 
one assembly. IQO 1. C. 817=1927 0. 151 = 23 Cr. U J. 337. 

2, Mere assemblage of five men does not render their meeting unlawful, unless it was 
in pursuance of a common unlawful object. 16^ C. L. J. 440, + I. C. 1142. 

3. Charge. 

1 The charge should specif 5 the unlawful common object of the assembly. 11 C. 106, 

22 C, 276. 26 C. 633, 1921 C. 605 = 77 I. C 988. 

2. Omission of the common object is not fatal to conviction if evidence is sufficient to 
support it. 39 C. 781, o I. C. 771 = 11 C. L. J. 270. 

3. The charge of unlawful assembly with the common object of harassing Hindus is 
not too general and unjust to accused. The accused should hate reasonably distinct 
notice ot the common ooject imputed to them. 1924 M 3yO. 

4. The failure to define accurately the common object in the charge is an irregularity 
curable under S. 537. 1930 M. 188» 56 C. 865, 37 C. 340, 33 C. 295. 

5. When a Court draws up a charge under b. 325 read with S. 149, I. P. C., it clearly 
intimates to the accused that thej did not cause grievous butt to any body them, 
selves but ihat.they are guilty by implication of such oficnce as some body else 
m prosecution of common object caused giiesous hurt. Is) C. o46*» 13 Lr. L. J. 
5U2, 193 j b. 04*104 I. C. yio»-30 Cr. L. J. 098. 

6 When peisoiis are acquitted of noting, all the olTences which they ate Mid to hare 
committed bj tmplic,iiion, disappear. 15 1. C. 04b=l3 Cr. 1*. J. 504 0 C, U, 

N. 96. 


4. 


Common object. 

1. The object need not be present in the minds of nil before tliej meet, lor it ir.,, 
occur to them nttetn.'irds. 3-1 I*. If. Ition, 1 \\eir lo- 


Membets of an assembl) may hare a roromumfv of ol.ject only up In a s'tlam 
lomt beyond ahich they may diller in ibe.t of, yens ni.n inch men.lrr aould tr 
liable to the ertent to ii Inch be shares the conimunili of object .. L. 30 . 


3. 


Assembly may be perfectly lawful 
unlawful iMthout previous concetl 


III its mrcption but it n-.a) become suddenly 
among its niember*. (i L. \N N, 507, 2 lion. 


d. When the common object IS to cause a paiticubir bind ^ batt. a ii r.ecpiarr to 

come to dehiiiie nndins in leiiiis of common object. IKJV 1 .Xo llbl. L. 

30 Lr. Le. J. U34. 

< Ti I on Use part of two opposite fiaic.-:* hgfcticg with 


3. There can be no common object on the ^rt of too oppo..tc lacticn. bybber .il) 

each other. 13 1’. K* 1870 Ct.. 12 U b. *5 


6, Common object cannot be rat.ed in np.eeal. lor the ''-'„>’r«eed. pr^l of ,b, 

common object eb.cb spec, bed and not upon am coma on oi.ect .b.cb the fact, 
of the case mav disclose 5 C VN • 51 

In order to es.ahb.b common in.ertinn ol a-i cM.ae lal ...ee.l W 1 . act nrrea^ 
rrrdx,.* .h.. If. .aricaiu net and Ted. t -t it ra= le in’etTrS Jiw-. 


to prove thn Its meintxTs .-irlarn^ me^ anj 1,'c.' J..’ 

the circiim«tances ** - s-r f 


Tbcc . a babdity o! ercb c- .ere.al ‘" 0.03 ^re^._lo. are d in 

ance of eonnion ntenti •» t • j a.i - * * 


ance of eonnion ntentin •'! a.l 
Incase of ciespectej attack I*' 


■’i arc ile. JJ 


r. L. u 1^11. 

IP. l ee cl .bjl ,eit Icce bi .rO ce c! t! e ^e- '.»•» t.' a 
Ml’ l; 1M> Cr, 3 1’. i: l-'PC.-er.l-.ltr.-Cr. 

11. Tie coT.rr.an oVuect cf tie crc*d »i-» h d ■pcfs-c.- i 


‘sn*t’T r-ilrs tt 
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•inferred from the attitude and demeanour of the crowd. 1928 P 98 = 105 1 C 
234=28 Cr. L.J. 906, r. yo lu:. i. u 

5. Essentials and Evidence. 

1. If five persons assemble for the purpose of gambling, ft is not an unlawful assembly 
because, gambling though illegal, is not one of the illegal objects enumerated in the 
section. 1 Weir 53. 

2. If large number of men are armed with sticks and bill-hooks, it cannot be presumed 
that their object was illegal. 29 C. 244, 54 C. 476, 1925 N. 250, 24 M 124. 

3. It is not unlawful to carry sticks and if it provokes an assault, the assailants are 
guilty and not those who use sticks In self-defence. 31 I. C. 343, 75 I. C 176. 

4. An assembly which is not unlawful in its inception does not become unlawful be- 
cause it refused to disperse in defiance of a lawful order to disperse. 1922 L. 135 
= 64 1. C. 373 = 23 Cr. L, J. 5. 

5. Common object to compel the complainant by means of force to omit to do a 
certain act for the time being is insufficient, 1925 0. 425 = 85 1.0.353. 

6. if the common object of the assembly is an offence under S. 188 it falls under S. J4l 
(3). 1929 B. 433 = 31 Bom. L. R. 1151, 1923 P. 1. 

7. Immediate purpose to carry out common object must exist. A meeting for delibera- 
tions for future individual action is not an unlawful assembly. 1925 It. 362. 

8. Collecting people and resisting trespass which was long expected do not constitute an 
unlawful assembly. 1923 0. 167, 83 I. C. 523, 24 C. 686, 1922 0. 228. 

9. A toddy shop was pulled down and there was no force used to any other person. 
Held, tiiat though accused were not the actual persons responsible for the violence 
used, yet they are members of an unlawful assembly. 1923 M. 606=76 I. C. 235= 
25 Cr. L. J. 139 

10. The essence of offence under S. 143 is the combination of several persons for the 
purpose of committing an offence and that purpose constitutes m itself an offence 
distinct from the criminal force which these persons agree and intend to commit. 
46 M. 257=1923 M. 592=71 I. C. 242 = 24 Cr. L. J. 114 

11. Where accused assembled with the common object of shooting the deceased and 
some came with guns. Held, all are guilty under S. 144 read with S. 149, 1930 
M. W. N 377. 

12. When a person is charged with being a member of unlawful assembly, one of the 

members of which caused grievous hurt in pursuance of the common object, there 
IS no necessary implication that the particular member is not himself. 1935 S. 
34 = 154 1-0. 915=36 Cr. L.J. 598. 1925 M.1=47 M. 746=25 Cr. L. J. 1297 

Rel. on. (Case law discussed), 

13. Members of an unlawful assembly uttered words expressing their determination to 
force their way through the Police cordon, the words were admissible as part o 
the transaction of the unlawful assembly. 1925 R. 354 = 26 Cr. L. J. 1622 — 90 . 

C. 918 = 3 R. 352. 

14. Existence of unlawful assembly and accused was member of such assembly hnve 

to be proved. Part taken by each accused need not be proved. 1933 A. 535. 

15. If a person is present in crowd, the burden of proving innocent intention is on him. 
55 A. 689=1933 A. 535. 

6. Exercise, enforcement or defence of rights. 

1. When, accused being molested while watering their field in the 

lawful rights, resorted to force, they are not liable. 1925 O. 425 = 85 I. C. 353 
Cr. L, J. 513, 1923 A. 194. 

2. Hindus and Mohammadans agreed not to kill cow and pig in the village. f 

year Hindus suspecting that Mohammadaus were going to slaughter a cow assem 
ed with lathies. Held, that their object must be deemed to be to enforce ® 
with a show of force and were rightly charged with it, 1923 P. 562=109 I. C. 

29 Cr. L. J. 567. 

3. Persons entering land by means of criminal force are members of unlawful assemWy- 
6 P* 794=1928 P. 124 = 106 I. C. 691. 
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4. If the order of Court to cut a bund is vague, assembly engaged in resisting the 
cutting is not unlawful. 192+ C. 996=8+ I. C. 343=26 Cr. L. J. 279. 

5. Collecting people and resisting trespass which was long esipected do not constitute 
an unlawful assembly. 1923 O. 167, 81 I.C. 67. 83 I.C. 523, 24 C. 686 1922 O 228 
I5A.L.J.47. 

6. If accused partj- having title to the disputed property takes possession by force from 
the complainant, unlawful assembly is formed. 1924 P. 143 = 74 I. C. 73. 

7. The true import of the cNpression *to enforce any right’ relates to an initial act when 
it is done in furtherance of any fght and not to an act when it is done to maintain 
a position alreadv achieved in the lawful exercise of that right. 1925 0.425=85 
1. C. 353 = 26 Cr. L. J, 513. 

8. In a charge of rioting with common object to enforce a right or a supposed right, it 
is necessary for the prosecution to show that the accused was not in actual possession 
at the time of occurrence. 1926 C. 439=85 I. C. 711 = 26 Cr. L. J. 567. 

9. To enforce a right applies when the party chiming the right has not possession over 
the subject of right. A party m possession is entitled to resist and repel aggression 
to 'maintain a right.' 1925 L- 49=81 I. C. 1 13= 25 Cr. L. J. 625. 

10. If accused forms an assembly fur defending a right to a supply of water which they 
are possessed of, they are not liable. 51 Jf. 91, 1925 L. 49, 36 C. S65, 21 C. 392, 
24 C, 686, 26 P. R. 1914. 17 C. W. N. 1132, Co»i/m 16 C. 206. 

11. Where water draining from the complainant’s mill is polluting the water supply, 
rendering it unfit for drinking or crops and accused taking steps to prevent the con* 
tamination act under a colour of right do not constitute unlawful assembly. 1929 M. 
833=121 I. C. 159=31 Cr. L. J. 225. 

12. Use of force to vindicate one's right or possession of property is justified. 3 C. 573, 
24 C. 686, 32 I. C. 137, 14 B. 441, 37 I. C. 318, 40 I. C. 311, 1922 0. 228. Contra 
35 C. 103, 35 C 384, 36 C. 296. 16 C 206 (219), 26 C. 574. 

13. Use of force is justified in maintaining a right or possession, though not for enforc* 
mg a right or obtaining or even regaining possession. 21 C. 392, 36 C. 865, 17 
C. W. N 1132. 26 P,R. 1914, 35 I. C. 823, 15 A. L. }. 47. 

14. A may be in peaceful possession of land of which the title is in B. A may resist B's 
forcible entry. 66 I. C. 817, 1922 P. 197. 

15. A’s peaceful but wrongful possession may be of a short duration, which case B 

may use force to eject A. 23 I. C. 184, 17 C. W N. 1132, 20 I. C. 623. 

But if B acquiesced m the wrongful possession of A, be cannot use force to eiect 

A. 18 C. IV. N. 275, 22 J. C. 993. 

Accused were playing music m celebration of their festival. A gentleman feeling 
annoyed by the noise seized their drum whereupon they assaulted him. They are 
guilty under S. 352 but not under S. 143. 30 I. C, 687 

A person is entitled to defend not only his personal or private right but also his 
public right, e g., his right of way. 75 I. C. 176. 

An assembly does not become unlawful merely by reason of its lawful acts provokes 
others to do unlawful acts or by reason of their repelling attack made by such 
persons upon them. 31 I. C. 343. 

There was a dispute regarding the tenant's grazing rights on the land. Both parties 
had leases from the landlord and the Receiver It was held Jhat their bona fide 
claims of right protected them 18 C. W. N 1245, 26 I. C. 173. 

21. Decree-holder is not guilty of rioting for using force to turn out judgment-debtor. 
1922 P. 197, 66 I. C. 817. 

22. Upon the determination of tenancy landlord is clothed with possession in the eye of 
law and he can use force to evict the tenant. 1924 P. H. C. C. 29. 

23. In case of land lying fallow on the day of rbt the question of pf^ession may be 
decided on the further question of title. 52 I. C. 881, 23 C. U'. N. 693. 

24. No one has the right to vindicate his “supposed right” by use of criminal f 
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Such n right i*? in fact no right nt all nnrl m a mere pretence to a right. DiscjpJes of 
Pu«!«?y-foot who pulled down the lo<ldy shop anrl cut down <!p.ithe 5 of toddv trees are 
guilty. 1923 M. 606, 5 M. n. C.f.App.) 6. 57 I. C. 278. 

25. H both parlies come determined to fight, the claim of right Is reduced to mere pretext 
for fighting. In such n case ihe assemhiy is tml.iwfuj not because the chim of right 
is immaterm! hut because h was not the real object of the richt. 20 A. 459. 
21 C. 392. 

26. S. 141 .applies to obtaining possession by force ami not to the maintaining or defend- 

ing possession. 1931 M. \V. N. 645, 21 C. 6.S5, 36 C. 865, 51 M. 91. 

27. Unless .a right of prirate defence is estaHishc^!, a claim of title or possession will not 
avail. I here is no distinction in this respect for forming assembly to enforce a 
right or forcibly to maintain a right. 12 I*. I,. T. 238, 

28. Where there IS a rumojr that Mohamad.ann are killing a cow, the Uindusdonot 
have a right to collect and take the law Into their own hand-;, 1935 A. 931. 

7. Harbouring persons hired for — . S. 157, I. P. C. 

1. S. 157 prorides for an occurrence that may happen and m.akes the harbouring or 
assembling of persons who are likely to l)e engaged in any unlawful assembly. It 
contemplates the inimincnce of an unlawful assembly. 29 C. 214. 

2. It must be proved that the persons were hired or .about to be hired for the purpose 
specified in the section. It is not sufficient to show lh.at some of the accused s 
servants have been taken from a District where men bear a well-known character 
as lathials (men with clubs) and had been in his service sometime before the riot. 7 
C. U R. 289. 

3. A Hotel-keeper cannot 1)0 convicted for harbouring volunteers who tried to n«kc 
salt out of sea water unless he knew that they were hired or engaged by somebody. 
1931 M. 440- 131 I. C. 159. 

4. Accused was charged with harbouring certain persons who were alleged to hare 
formed an unhawful assembly in the past for commission of an offence. Held, he 
was not guilty under S, 157. 58 C. 140. 

8. Hiring persons to join—. S. 150 I. P. C. > 

Where the Magistrate only found that "what the accused bad been doing is collecting 
and h.arbouring men for the purpose of committing .a riot, should be find it in 
interest to do so," it is not sufficient under Ss. 1 50 or S. 157, 1. P. C. 29 C. 214. 

9. Illegal construction of dam. 

The complainant’s party without the permission of the accused constructed a dam 
across a pyne esclusively belonging to the accused who had obtained an injunction 
from the Civil Court restraining the complainant s party. The accused in attempt- 
ing to cut the dam were opposed by complainant’s party two of whom were struc 
by the accused. Held, that the accused acted in the exercise of the right of ® 
defence. 17C. W. N. 1132 

10 . Illegal seizer. 

1. A large crowd of Hindus collected and threatened to take away the cows 

by Mahomedans for sacrifice, they were guilty under S. 143. 18 Cr. L. J. liu, 

Cr. L. J. 567. 

2. Paddy belonging to a society of which the first accused was a member, was storfj 

a granary. The treasurer of the society attempted to forcibly take . 

Accused resisted him and maintained the possession of the first accused, ric , 
were not guilty. 25 M. 624. ^ 

11. Joining — armed with deadly weapon. S. 144, I. P. C. 

1. A crowd of about 100 persons assembled together armed with bill-hooks and 

but it dispersed at once on seeing the Police. Held, that it did not constitute u 
ful assembly. 24 M. 124. 

2. When one person instigates another to join an unlawful assembly armed with^ea^^^ 

weapon and afterwards joins it himself, he is guilty under S. 144 read with - • 
even though he was not so armed. 5 C. W. N. 250. 
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5. An ordinary stick is not a deadly weapon, still by its length and weight may assame 
that character. 15 A. 19. 

4. A lathi is not a deadly weapon unless it is used on the head or on some vital part of 
"a person. 9 I. C. 586. 

12. Judgment. 

1. In a case of unlawful assembly and riot the judgment should contain a statement as 
to the existence of the elements constituting the unlawful assembly. 37 C. 194. 

2. Where several alternative common objects cf the unlawful assembly are alleged in 
the charge, the Judge must determine which of the common object Is made out. 35 
C. 718, 36 C. 158. 

13. Procedure. 

1. When the common object of the assembly is theft, accused cannot be convicted 
. separately under Ss. 379 and 143. 1924 P. 764=82 I. C. 284=3 P. 1015. 

2. The offence of 5 or more persons combining to effect criminal trespass is not com* 
poundablc. 46 M. 257. 

• 3. Members of unlawful assembly are not guilty under 17 Criminal Law Amendment 
Act. 1932 S. 211. 

14. Procession. 


1. 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 , 

9. 

10 . 

U. 

15. 

1 . 


Every one has the right of conducting religious procession through public street. 
Knowledge of forcible opposition by an other party does not constitute the members 
of the procession unlawful assembly. But parly going out for the express purpose 
oi fighting constitutes an unlawful assembly. 1925 0. 656** 26 Cr. L. J- 1325. 

An assembly which is not unlawful in its inception does not become unlawful ^cause 
it does Qot disperse in defiance of lawful order to disperse. 1922 L. 135=64 I. C. 
373-23 Cr. L. J, 5 = 21 P. L. U. 1922. 

A general notification was issued by S. P. under S. 30 of the Police Act prohibiting 
procession without license, and m spite of it a procession without license was fomied 
and on its being ordered lo disperse, did not disperse. Held, that the order of b. P. 
was not a law and the order of dispersal was not a lawful execution of the order 
under S. 30 and therefore accused are not guilty. 2 P. 134 — 1923 P. 1 = d 

945=23 Cr. L. J. 625. 

The command to disperse must be given to an assembly which had become unlawful 
and not to a lawful assembly. 64 1. C 373, 3 L. L* J 529 

An assembly does not become unlawful merely because its presence is likely to 


provoke a breach of peace. 31 L C. 343. 

A notification under S, 30, Police Act. prohibiting processions without license is a 
legal process. 55 B. 725, 2 P. 134. 

It a party ot mea assembled with the determ.nat.oo of compelling J" “J 

men passing along a public street to compel them not to proceed m a direction by 
criminal force, it is an unlawful assembly 9 Mys. L. J 34 /. 

Where in defiance of an order under S 42 of the Bombay Dist^t 

accused took out a procession (PrirbAuf P/«en) and re use . ,,,,(4-, S 145 

by Police Inspector and the Magistrate, the assembly is unlawful under S. 145. 
55 B. 725 = 1931 B. 520=134 I. C. 1226 = 33 Cr. U J. 64. 

Person resisting a lawful order prohibiting procession constitutes unlawful assembly. 
58 0.1303 = 1931 C. 410=132 I. C. 174 = 32 Cr. L. J. 844. 

Members of procession were justified in organizing m oo^ed'^ b 5 ''^force and 

to enforce their right, when they knew that they ik 

there was likelihood of the breach of peace. 3- M. » - * • • 

Congress processionists refusing to take different route and refusing to disperse arc 
guilty under S. 145, 1. P. C. 1933 C. 361 =34 Cr. L. J. 81-r. 


Public meeting 

A public meeting was lawfully convened. Some members of it attempted b> 9 
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Ovlfiw/ut Assembly — (could.) 

of force to coerce the others mto taking a certain course, vrhole assembly does m 
become unlawful. 1925 R. 243= 88 I. C. 706=26 Cr. L. J, 1186. 

2. The prosecution must establish that (1) there was an assembly of at least 5 person' 
(2) That the object of the meeting was any one of the fire objects meotiow 
in S. 141. (3) That accused shared that object with at least four others ( 
the meeting. (4) That accused intentionally joined the meeting. f<i) llarir 
knowledge of that meeting (6) He continued therein after having had tb.i 
knowledge. (5) That such unlawfal assembly had been commanded to di'perst 
(6) That such command to disperse was in the manner prescribed by law. (* 
That accused joined or continued after such an order. (8) That he did so knotvir; 
that it had been commanded to disperse. 1922 L. 135=64 I. C. 373 = 23 Cf, h.J 
5=3 L. L.J. 529. 

16. Refusal to disperse. Ss. 145 — 151, I. P. C. 


1. The prosecution should give formal evidence to show that accused had the commoi 
object to resist the execution of a lawful order. 2 P. 134. 

2. When the object of three persons w.as to draw a crowd and in fact they so collect*- 
filty sixty persons, it was held that it was unlawful assembly and tliey v.ere yuili! 
when refused to disperse when ordered to do so. 7 B. 42. 

3. A procession of Hindus carrying musical instruments passed by a mosque. Sub 

Inspector ordered it to disperse, but it advanced and subsequently l.aid their instru 
mcnts. Held, that two leaders of the procession were guilty, 47 A. 205. 

4. It is not sufficient that in the opinion of Magistrate the assembly was likely to csux 
disturbance. 22 P. R. 18S7 Cr. 

5. The opinion of the Police Officer dispersing an unlawful assembly is 

7 B. 42. r ■ ,1 

6. Disobedience of order to disperse is no ingredient of the offence under 17 Critnie-i 
Law Amendment Act. 1932 S. 211. 

17. Resistance and obstruction. 

1. The object 0! an as^enibly when It reached the Police Station wa.s to 
threat the Pobcc in the discharge of its dutv. Held, they were guilty under h- 
1924 A. 233=92 1. C, H5 = 27 Cr. L. }. 193. 

2. The fact that a Court exceeded its jurisdiction in issuing a warrant of attachn'eid 
uo defence for assaulting the Court J» officer who was acting m pood faith, hi >• 
167=22 Cr. L.J 343. 

3. A process-server was .assaulted by accused. It appeared that the warrant of 
ment did not contain the name of judgmenl'debtor or of the property. Held, accu - 
were not guilty of rioting, although the person causing grievous hurt nas ginlty* 

C. 2*4, 25 C, NV. N. 209. 

4. Tenants resisted their ouster jo execution of a decree obLiined by the compl-*|^*-j- 
against th-ir landlord to wbicb the> were not parties. Held, they were 

J3 C. I.. J. SO. U I. C. 1004. 

5 CiTil Court issued an injunction for the maintenance of bund but the fhstrict 
irate ord'rel to cut «t. The accused assauh- l the cutting party and the » 
kiUe-1 o*'e an 1 woOT*ed others- Held, that the accusel had right of priwite c? • 

24 C W. N. 731 

;vfs *1 l-'.rally emposiered t > make a most strictly folt'jw the pffX'’'- 

to 1 ih* rr 'H?- rf co~dc'*tiR? it otherwi«<» persons ohstrn'‘ting or asi.anfli'*? 

1 r-jr. 151 

7. esti-.-.-l-i t'.;e time cf the espre*! warrant. iK** Amin was assmbeJ, 

lel.C. 744 . 


18 - 

A 


RrthtJnte to an illegal arrest. 

;ar*‘ -t V. -vr-'o, c's ^ I'f'?"" sti”? 

J I ! n r ^ t' - tfi 5 . * t^'vre 

e-.i .*-1 I- .♦ t a."" w»f» ! a i ! 

-1.1 fc ,;i* *> i*i'r 4'rf it a 


!htt c'-riiin r*'fv:na wer-: wj t' 

. ~ ••■ij arr*st 

u-.J'f S. 147. H*’5. 4' 

• t‘.» 4rr2iy.i{ Wrfs r^t g-: I'f. 
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Utilav/iil Assembly — (conc/rf,) 

19. Resistance to an illegal search. 

1. When officers had no written order investing them with the powers to make a search, 
the accused who resisted them were not guilty under S. 143. 7 N. W, P. 209. 

2. When accused resisted the execution of an order which was made without authority 
by a Collector, and in so doing did not use more force than was necessary, they were 
not guilty. (1883) 1 Weir 64. See 29 C. 244. 

20. Resistance to order prohibiting procession. 

Where a Superintendent of Police issued an order under S, 30, Police Act, prohibiting 
procession, any five or more persons joining or remaining m it are guilty unless they 
were unaware of the f.act that no license had been obtained. 2 P. 134, 31 Bom. L. 
R. 1151. 

21. Ring leader. 

1. Accused was ring leader of a faction causing not- A person was killed m that not. 
Held, he should he sentenced to 10 years’ rigorous imprisonment. 1932 0. 247**9 
0. W. N. 437. 

2. Where accused was constructively liable under Ss. 302^ — 149 and was not the ring 
leader, nor was directly responsible for murder, transportation for life is sufficient. 
1935 0. 190=153 I. C. 978. 

22. Taking water by force. 

Where five persons assaulted together at a water bead armed with deadly weapons to 
take water by force and to strike and vanquish any body who should stand in their 
way. they constituted an "unlawful assembly. 7 L L J. 576®= 26 P. L R, 820. 

23. Unlawful assembly held on land— liability of owner. See Land-holder— 2. 

UNLAWFUL ASSOCIATION. See Criminal Law Amendment Act. 

UNLICENSED GUN. 

The prisoner went out to shoot m a jungle with a companion. They took up certain 
position and lay in wait foe the game. He fired at to the game and missing it, the 
bullet hit the deceased. The accused was shooting with an unlicensed gun. Held, 
he was not guilty as ' it was a pure accident. 3 Bom. L. R. 678, 25 B. 680, 1925 
B. 134. 

UNLAWFUL COMPOUNDING OF OFFENCE Sn Gilt to scresn offender from 
punishment— 1. 

Unloading pistol, see Death by negligence— 9. 

unlocking house. 

Asking a Magistrate to do an illegal thing, e. g . unlocking the house of petitioner on 
false or true allegations does not fall under S. 182, I P. C. 19 Cr. L. J. 89 j. 

UNNATURAL CONDUCT. .See Insanity . 

When the person admittedly knew that his wife was murdered at night, yet he made no 
report to Police nor made any attempt to find out as to who killed bis wife, his 
conduct was unnatural and he must be taken to he the murderer. 1929 0. 190 = 
U6 I. C. 193 = 30 Cr. L. J. 567. 

JNNATURAL offence. S. 377. I. P. C. 

L Abetment of 

In this offence, the other person is necessarily an accomplice and an abettor and his 
testimony requires corroboration. 73 P. L. R. 1918=19 Cr L. J. 946. 

2- For a conviction under Ss. 114— 377, it must be proved that the offence was com- 
muted and the abettor was present. If the accused is only guilty of attempt, the 
conviction of the abettor should be under S. 377 read with S. 1 16, I. P. C. 1935 S. 

^ 78=1935 Cr. C. 302. 

•• Atlernpt. 

I- Although witnesses may honestly believe to be a completed act of sodomy, yet it 
may be nothing more than attempt, 1RS4 .A. \Y. N, 25. 
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Uiiuatnral Offence — {contd.) 

2. Where accused spent himseU before he could thrust his organ, be was not guilty d 

attempt. It was a mere preparation. 1934 S. 206. 

3. Bestiality. 

Medical evidence is seldom required to sustain the prosecution. The hair of (h6 
animal may be found on the accused, or marks of blood or feculent matter upon 
his clothing ; and m such cases analysis, or the microscope may enable a wit- 
ness to express an opinion in proof or disproof of the charge. It would be more 
important to discover animal hairs on the underclothing than on coat, trousers, 
etc. Taylor s Med, Jur. 1928, P. 286. Lyons Med. Jur. 1901, P. 263. Lyons Med. 
Jur, 1935 P. 415. 

4. Essentials and Evidence. 


1. Conviction on uncorroborated testimony of the boy is justified. 185 P. L. R. 1915 
=28 I. C. 154, 42 P. W. R. 1914 Cr.. 16 Cr. L. J. 266. 

2. Accused who wore woman’s clothes was prosecuted for being sodomite. His anus 
was found distorted and was affected with syphilis. Held, that without specific acts 
he cannot be cenvicted for sodomy. 6 A. 204, 4 A. W. N. 25 

3. Coifns os falls within the provisions of S. 377, I. P. C. 1925 S. 286=87 I. C. 
97=26 Cr. L. J. 945. 

4. A charge under S 377 is one very easy to bring and very difficult to refute. The 
evidence must be very convincing. 1926 L. 375®=9^ I. C. 257=27 Cr. L. J. 593- 
8L L. J. 180. 

5. In a charge df sodomy stains of semen constitute important evidence. Great weight 
must be attached to Chemical Examiner’s Report. 10 L. 794. 

6. It IS unsafe to convict on the uncorroborated testimony of the person on whom 
sodomy is committed unless for special reasons his evidence is entitled to special 
weight. 73 P. L. R. 1918=35 P. W. R. 1918 Cr.*47 I. C. 670. 

7. It IS doubtful whether the act of having connection with a woman in her mouth 
falls under S. 377. 1 Weir 382 (1886). Conira 1925 5. 286 = 26 Cr. L.J.9I5. 

8. Sexual intercourse per nose with a bullock is an unnatural offence under S. 377. 
1934 L. 261 = 35 Cr, L. J. 1096. 1925 S. 286 Appr. 1 Weir 382 Expl. and not foil. 

9. Case should be tried by a Magistrate with S. 30 powers. 1936 L. 256. 

10. Blockstone properly observes that it is a “crime which ought to be strictly 
impartially proved, and then as strictly and impartially punished. But 
offence of so dark a nature, so easily charged, and the negative so difficult to 
proved, that the accusation should be clearly made out, for if false, it deserves 
punishment inferior to the crime itself”. Pyatis Med. Jur., 1836, P. 198. 


5. Impotency as defence. See Impotency. 

6. Medical Examination. 

1. Examination of the passive agent may show stains of blood or 

characteristic gonorrhceal discharge on his clothes, or person in the .j-j 

of the part. If the individual is a young boy or a mucus 

offence there may be found about the anus bruising or excoriations of . jjg 

membrane, or, perhaps, slight laceration of the sphincter. Dr. j. W. Jo 
mind. Med. Gaz. 1868, 213 slates: “Penetration seldom reaches bejonu 
inch, and the force expands itself on the semi-lunar folds which in the -jj 

droop on either side In every case of clear penetrative contact rup , ^ 

be found cutting horizontally outwards at the left superior or rtg , . t,.. 

angle The shape of the wound is characteristic, and it cannot be pr 

any hard substance. A true sodomy wound is trtanS"1ar ; the -.jon 

with the sides of the triangle retreating into the fundament. Any other ^ 
of the mneus membrane is not raptured by a specific act of sodomy* ixJC, 
.Med. Jur., 1901. P. 252. Taylor s Med. Jur., 1928, P. 285. Ryan s Med. Jur. 

2. “No man” savs Dr. Beck “ought to be condemned on Medical Proofs o 7 

liyjna Med. Jur., 1835, P, 322. ' 

3. Absence of early medical evaminatian presents unsatisfactory nature of prosec 

case. 1932 L. 345-13 L. 573-33 Cr. L. J. 220. 
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Umafiiral Offetico — (co»cW.) 

7. Sentence. 

1. Jurentle offender should be awarded whipping instead of imprisonmsnt. 3 P. R, 
183* Cr. 

2. Sentence of whipping is reserved for sodomy with aggravating circumstances. 1932 
S. 143. 

8. Signs of habitual — . 

Mile adults who hcibilnaUy practice sodomy, often afTect effiminate manners, dress 
like women, etc. The habitual practice of the offence as an active agent gives 
rise to certain charges in the genital organs, eg., elongation and constriction of 
the penis, and twisting of the urethra. In an habitual passive agent, the skin 
around the anus may be found to have assumed a smooth appearance, instead of 
showing the usual series of folds extending “concentrically towards the anal 
aperture.” There aho may be a “funnel like’* or “trumpet shaped” depression 
of the V lies leading to the anus and the triangular sodomitic wound. But the 
absence of these signs does not necessarily establish the innocence of the accused. 
The presence of chancre about the anus or of gonorrhceal discharge from the 
rectum, is strong evidence that the individual has been the passive agent in the 
offence. Lyon’s Med.Jur. Ed. 1904, pp. 261-262, and Ed. 1935, P. 414, Taylor s 
Mtd.Jur. 19^8,PP.2S3-2S4. 

UNSKILFUL TREATMENT. Sec Wound— 17. 

UNSOUND MIND, See Insanity. 

UNTRUE PRAISE OF GOODS. S« PulliDS. 

USING EVIDENCE IN OTHER CASE. S«. Endenc.— 12. 

USING FALS'* COIN. 5.. Counterfeiting coin. 6. 

USING FALSE EVIDENCE. S. 196, 1. P. C. Sec False Evidence— 35. 

USING PLEDGED TURBANS. See Wrongful losa-e. 

V. 

VACANT PLACE OR HOUSE. See Criminal trespass— 35. 

VACCINATOR. 

A vaccinator has no right to take lymph from persons without their consent. 3 C. 
W. N. 626. 

VAGRANTS— SCURITY FROM—. S 109, Cr. P. C See Secunty for good 
behaviour from vagrants. 

VAGUE ADMISSION. See Admission— '10. 

VAKIL’S CLERK. 

1. Communication to — . See Privilege— 2. 

2 Whether person in authority. See Confession by inducement— 10. 

VAKALATNAMA. See Power of attorney. Forgery— 30. 

VALUABLE SECURITY. S. 30, 1. P. C. 

What is. 

1* A document creating or extinguishing legal rights is a valuable securitj . It must 
be original and not a copy. 4 B H. C R . 8, 6 B. H. C R 66. 

2- A counterfoil of a paying in slip purporting to be an acknowledgment of a receipt 
of a sum of money by the bank is a valuable securitv. 1926 C. 425 = 89 1.0. 
248 = 29 C W. N. 868=20 Cr. I^J 1304. 

3. The document which on the face of it creates rights in immov.-ib!e property is 
valuable security, although it may become invalid. 48 A. 140, 

4. A “Knbuliat" is a valuable security although it relates to a period which has passed 

away. 1925 N. 337 = 88 I. C. 283 = 26 Cr. L. J. 1115. 

5. A document which has been stamped but the signature is not across the stamp is 
yet a valuable secunty. 38 A. 430, 
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Valuable Security — ( condd,) 

r>. An acknowledjmcnt of receipt of an insurel parcel is not a valuable seciritv within! 
S. 30. 50 C. M9, 21 A. L. J. 855. See 34 I. C. 99' = 17 Cr. L. J. 27'^^} P L M 
39U 10 P, K. 1913 Cc. 

7. An .account paper in which a person acknowledges .i legal liabilitv is a valuable secu- 
rity. 46 I. C. 293=19 Cr. L. J. 709, 12 M. I4S. 

8. A title page of an .account book of a firm containing the names of partners and 
showing the capital contrlhutedhy each, if signed by the partners, may be valu- 
able security. 38 C. 63, 

9. An unstamped deed, though not adniissiMe in evidence is vet a valuable security. 

12 M. 148. 7 M. H. C. U. App. 26. 

10. A document the registration of which was refused does not on that account cease 
to be a valuable security. 25 C. 207, 12 M. 48. 

U. A deed of divorce is a valuable securitv as it extinguishes a legal right of the nariie?. 
liW. R. 15.67 1.0,533=3 L. L. J. 283. 

12. A claim to mere office of dignity, eg., Lnskur is not a legal right and a Sauad forged 
to support that title IS not a vaUtahle secitrtiy. IOC. 584. 

13. decree is not a valuable securitv. 39 C. L. J. 122=23 C. U'. \. 4l4=8l 1. 
C. 810. 

14. The original transit pass under S. 40, Assam Forest Regulation is a valuable secu- 
rity, for it creates nVht to transport forest produce. 1932 C. 390 = 36 C. \Y. N. 505. 

15. If a person puts his tliumb impression on .a blank paper, the understanding between 
him and the person to whom he delivers the paper ordinarily is that it is to be con- 
verted into a valuable securitj. 1932 P. 335* >3 P. L. T. 588, 38 A. 430. 

16. A settlement of account though not signed by any person is “valuable security. 

2 M. H, C. R. 247. 

17. A promissory note executed by minor by force is a valuable security. 1933 P. 601 
(1) = 35 Cr. L. J. 123. 48 U 140*1926 A. 57 Ref. 

2. Forgery of-—. S. 467, I. P. C. Sec Forgery'~2I. 

3. Omission to produce— before Public Servant. S. 175, I. P. C. See Public Ser- 

vant — 35. 

VENEDOR—CHEATING BY—. See Cheating-6. 

VERANDAH. Sec Building. 

Theft in a verandah may be a theft in building under S. 380, if the verandah forms 
part of the building, which is itself used as a human dwelling or ior the custody 
of property. 1 P. R. 1881 Cr, 

VERACITY OF WITNESS. See Witness— 103, Evidence. 

VERIFICATION. See F.alse evidence — 16. 

Verification proceedings do not add any value to approver’s evidence or to a 

and cannot be legarded as corroboration. 38 C. 559, Contrn 52 C 595 
1925 C.872. 

VERNACULAR RECORD. See Record— 22. 

VESSEL— PLYING UNSAFE. S. 282 I. P. C. 

VEXATIOUS COMPLAINT. See Compensation — 4. 

VILLAGER. See Witness — 104. 

1. Court should exercise special care in drawing inference against an illiterate and 
Ignorant villager for previous statement, confession, etc. 1935 R. 455. 

2. Where a villager gave his age as 16 while he was 30, High Court did not consid®^ 
the confession made by him. 11936 R. 455, 

VILLAGE HEADMAN. See Ss. 24-26, Evidence Act. (Lambardar). 

1. Whether public servant. 

A Lambard.ir while collecting land revenue is a public servant. But when he is 
collecting Haq Bttha (customary due) is not a public servant. 1935 Pcsb. 189* 
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Village Headman — (condd). 

2. Confession to — . See Confession, confession to Police Officer. 

3. Evidence of — . Sec Witness. 

VIOLENCE. See Criminal force, Rioting — 15. 

VIRGINITY. 

To determine virginity following points should be considered : — (rt) The Breasts . — 
In young adult girls the breasts are commonly firm and hemispherical, the nipples 
small and surrounded by areolai from light pink through slightly darker shades of 
colour. It cannot be supposed that a single act of coitus will alter this. The breasts 
are of little value as a sign of virginity. (6) The Hymen . — The hymen is 
practically always present in a Vitgo intacta in some form or other, but in rare 
cases It IS congenitally absent. The hymen may be intact, but this does not prove 
non-intercourse, because females have been knowm to conceive with hymen uninjur- 
ed The presence of the unruplured hymen affords a presumtive but not an absolute 
proof that the woman IS virgin. A w'oman may have an unruptured hymen, and 
yet not be a Virgo infnc/n. The hymen may be ruptured by an adequate force of 
any kind or by presence of blood-clots during menstruation, from ulceration or other 
diseases, (c) The Vagina . — In girls who have not had intercourse the vaginal 
walls are rugose and firm, (d) Fourchctte and Perineum.— The former is the thin 
posterior edge of the margin of the mucus membrane, the latter the edge of the 
«!km, limiting the vaginal orifice. In a Virgo intnc/n both of them are discernible 
and untouched. The fourchette is frequently ruptured by the first connection, 
(c) In the cases of rat^c the presence of signsof violence, tears, signs of inflam.ition, 
discharges are all of material assistance Taylor's Med. Jnr , 102S, pp. 2~—3iQ, 
Lyon's Med. .lur , 190i, pp. 2S9—2JS. Ryan's Med. Jur , IfiSC, P S11. 
VOLUNTARY WITNESS. See Witness-IOS. 

VOICE. See Identification— 17. 

VOLUNTEERING EVIDENCE. 

1. A witness actuated by malicious motives, making voluntary and irrelewant statement 
not el cited by questions put to him is guilty of defam.atinn. Me cannot claim privi 
lege. 1928 N. 58=28 Cr L.J 996=105 1.0.320 

<. The judge should upon motion strike out answers that are not responsive to the 
question asked. Onlv that portion which is volunteered should be sirciken out. 
WoodrolTe and Amir Ah’s Law of lividence (1921). P.^ce 897 
VOTING PAPER— FORGERY OF Forgety-3l 

W 

WAGINGWAR. bs 12I-12I A. I P. C 

1. Abetment. 

Abetment of waging war ts equalK an offence as commitment 34 H 3‘>4 

2. Charge. 

Even if the charge does not set out ihe speeches alleged to I'c seditious under IJl, 

the proceedings would not be Titiate<l 77 I C. 46J**l'i25 M 
Cr. L. J 401 

3. Complaint of— Sfe t>cdition — 4. 

U accused s name was not mentioned in the complaint though n’enim.aed n ll e 
by riovernnier.t, be must be discharged 15 C \V. N. 9:. 

3-A. Concealing design for — t*. 123. 1. p C. Sec Coni^ah*:? drt .’n to c— -r t 

offence 

4. Conspiracy for— . S 121 I P. C. 

1. .An indictment for con«pirari mu*: in erdtran and co-vris-* li-guafe fti'e tb- f4'*» 

tched upon b' prcsccutioa loC.W N.IP5*^13 Cr 

2. Tl e e««-erce rf the o'^enre uUi^er S I21-A ts t! e ar'cer’*?! 1-' di a’J ce a:> c-* 

acts r'erticncd m the fcction. .Art or I’Vga! r-.av ''f* i“ P'-V 

ti.ance it erict. 55 247. 
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6 . 

7. 

8 . 


Where complaint was for waging war with persons known or unknown against tte 
king and the known persons were mentioned in the charge. Held, that the charge 
could not be sustained. 15 C. W. N. 98=8 I. C. 1059. 


If several persons are charged with some conspiracjMt is legally impossible to con- 
vict some one of conspiracy and some of another. 38 C. 559. 


A conspiracy to wage Wear does not imply the existence of serious menace to the 
constitution or the'stability of constituted authority in India. 38 C. 559. 

In order to prove conspiracy, there must be evidence of overt act. 16 C. \V. N. 105. 
A treasonable conspiracy must be of two or more persons to subvert the Government. 
38 C. 559, 35 M. 247, 16 C. W. N. 1105. 


Although facts fall under S. 121*A but Government may proceed under S. 120-B 
only. 1934 N. 71 = 150 I. C. 623 = 35 Cr. L. J. 1097 1931 R. 235 = 9 R. 404=32 Cr. 
L. J. 205 Dist. 42 C. 957, 25 B. 90. 1922 M. 62 and -1924 M. 487 Rel. on. 1925 A. 
230 Not foil. 


9. When conspiracy is in action, it is immaterial whether weapons are used for aggres- 
sion or resistence. 1934 C. 221 = 147 I. C. 32. 

10. If an institute is attacked as used by Europeans, mere fact that there was only one 
official there, would not take it away from the purview of waging war. 1934 C. 
221 = 147 1.0.32. 

11. Conspiracy to change form of Government without criminal force is no oflence, but 
to establish complete independence outside British Empire fs offence. 1933 A. 690 

12 Conspiracy to deprive King Emperor of sovereignity is sufficient. 1933 A. 690. 

13. Mere agreement to do illegal act is sufficient. 1933 A. 690. 

14. Conspiracy is to be inferred from beliefs, associations and activities of accused and 
from the statements they make in Court. 19S3 A. 690. 

5. Essentials and Evidence. S. 121, 1. P. C. 

1. So long as a person onl> inflames feelings or state of mind, his i? 

sedition, but if he excites to action, he is guiltj' under S. 121. 34 B. 394, 75 I. C. 299 
«24 Cr. L. J. 923. 

2. “Waging war" must be construed in its ordinary way. Collect’on of men, arms and 
ammunition for that purpose do not mean waging war. 37 C. 467. 

3. If the speech falls under S. 121 and S. 121-A, the accused is liable to one punish- 
ment only. 75 I. C. 299. 

4. When the accused attacked the police and military along with others, used to hold 
mock trials, asked people not to pay land revenue and to subvert the Bntish^Govern- 
ment and establish Khilafat Government. Held, he was guilty under S. 121-A* 
65 I. C. 859=23 Cr. L. J. 203=1922 M. 126, 

5. Accused, publishing a book, which advised people to take up sword and to practise 
Gunlla warfare and drive awav the Government and white ruler, is guilty under 
121. 34 B 394. 

6. Compulsion is no defence to a charge under S. 121. 9 R. 404. 

7. In order to constitute an offence of waging war, it is neither the number 
engaged, nor the force employed, nor the species of weapons carried that wnl 

tute overt act of treason, but it is the purpose and intention, the object ... 

have in view, with which they assemble. 9 R. 404 = 1931 R. 235 
Cr. C. 875. 

8. An organized attack on the forces of crown with a view to prevent the collection o 

lax by force amounts to waging war. 9 R, 404. ^ . 

9. In rebellion it is frequent th.it few are let into the real design, but yet all that join 
are guilty, 9 R. 404. 

10. Ruing and assemblage of multitude to attain by force any object 

Ditur. i. W.nj 1933 R. 116-34 Cr. I.. 'J. 929, 1931 Fi. 233 = 9 H- 

404 Foil. 
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6. Sentence. 

1. In practice the sentence varies with the dejree of the seriousness of the acts done by 
each accused. 1931 A. 504 = 33 Cr L. J.94. 

2. When the plans of an accused were vigorously put into action and he was personally 
responsible for the death of innocent persons, sentence of death was proper. 1934 
C 221 = 147 I. C. 32. 

3. In political offences severe sentences defeat their objects. 1933 A. 690. 

WAIFS. See Kidnapping~-23. 

WAIVER. 

1. Consent or — to irregularities. See Consent — 10. 

2. Of Privilege. 5ee Privilege — 15. 

3. Of Right to demand de novo trial. See de novo trial — 11. 

WAJ TAKAR (CHANCE) WITNESS. See Witness— 106. 

WARDING OF BLOW BY VICTIMS. See Wound— 42,-14— 11. 

WARE-HOUSE KEEPER. See Breach of trust — 11. 

WARRAN r. Ss 75—90, Cr. P. C. See Arrest, Search warrant. 

1. Cancellation of — . 

1. A Magistrate has discretion to cancel -a warrant and issue summons instead, if 
sufficient cause is shown. 1 S. L. R. 69, 20 P. W. R. 1903 Cr. 

2. When a Magistrate issued warrants of arrest and afterwards cancelled it, the District 
Magistrate has no authority to direct the re»issue of the warrants against the accused. 

1. C. W N 650. 

2- Conditional. 

A warrant that m the event of certain named person not leaving British India forth* 
with to bearrerted is invalid. 18 B. 636. 

3. Continuance of—. 

L When the law has not fixed any period, limiting the duration of a w.arrant, the 
presumption is that it remains valid until executed. 23 B. 129. 

2. Warrant can be served even after its returnable date, unless it is cancelled or execut- 
ed, 7 P. 478=1928 P. 466 

3. A w.arrant on which there is an endorsement for bail does not lapse on the date 
mentioned for the appearance of accused. After that d<ate onlv the direction to t.ake 
bail lapses, but the warrant continues m force until it is cancelled or executed. 13 
C. W. N 1091. 

Description of accused in — 

L The person named in the warrant must be described with sufficient certaint) and 
particularity. 18 B. 636 

2. A warrant which directs the committal of James Hastings without any description v 
of him IS inv.alid, since it may lead to the arrest of any person be.aring the name. 

9 B. H.C. R. 154. 

3. A warrant giving wrong pame of the father of accused is invalid. 25 C. 399. 

A warrant which does not contain the name or sufficiently cle.ar description of person 
to be arrested is wholly illegal 16 C. W. N. 10/ S. 
description of offence in— . 

1* The warrant must specify the offence. A warrant of arrest on a charge of abdne 
tion IS invalid, as abduction without intent is no offence. 15 \\ . H 4. 

2- Where the complaint under S. I. P. C, did not contain the alleged 

seditions speeches, although they were contained in the sanction and a warrant 
was issued and the Magistrate refused bail. Held, that eemrliint being irregular, 
refusing bail is illegal. 1929 1— 254 =30 Cr, L. J. 1129. 
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6. Form of. — 

When any act does not provide a form of warrant, a form to be used in ordinary course 
under Cr. P. Code should be used. 18 B. 636. 

7. General. — 

The issue of general warrant, which means warrant to apprehend all persons committing 
a particular ofTence is illegal. 9 B. II. C. R. 154. 

8. Illegal or irregular—. .See Assault on^Public Serrant—S. 

9. Issue of— in the first instance. See — 9. 

1. In the absence of special grounds mentioned in S. 90, Cr. P. C. the Court ought to 
issue summons in the first instance. 5 N. L. R. 125. 

2. A warrant cannot be issued to a witness unless the Magistrate is satisfied that the 
witness will disobey or has disobeyed the sammons served on him. 14 \V. R 20 
7 W. R. 37, 3 L. B. R, 116. 

3. If the Magistrate thinks that witness will not give evidence voluntarily, he can issue 
warrants in the first instance. 13 W. R. 1. 

4. A person is not justified in absenting himself in response to a summons on the 
ground that he has sent a telegram to Court that High Court has stayed farther 
proceedings in the matter. The Court is justified in issuing a warrant. 201. 
C. 142, 

10. Reasons for—. 

1. The recording of reasons is a necessary preliminary to issue of a warrant and 
omission to do so vitiates the warrant. 50 P. L. R. 1918, 5 N. L. R, 125, 38 
M. 1088. 

2. Where a warrant was issued to a woman in the first instance without recording 
reasons under S. 90, Cr. P. C., the warrant is wholly illegal and the bond given by 
the surety for the womans appearance has no legal force and cannot be forfeited. 
7 P. W. R. 1918 Cr., 22 P. R. 1907, Cr. 

3. A warrant was issued against an abducted person in a case under S. 498, 1. P. C,, on 
the application of complainant that she would escape. Held, that omission to 
record reasons is mere irregularity. 22 Cr. L. J. Ill, 18 A. L. J 1149. 

4. If the Magistrate had material before him sufficient to justify the issue of warrant and 
to which he applied judicial ducretion and he stated in the warrant the reasons upon 
which he relied, the mere omission to record separately in the order sheet the reason 
for issuing warrant is immaterial. 51 C. 1 overruling 38 C. 89. 

5. The Magistrates should record their reasons specifically in writing in the warrant, 

though not necessarily m the order-sheet, before issuing warrant. Mere signing th< 
warrant in the form given in the schedule is insufficient. 51 C. 1 (21). 

11. Resistance to — . See Assault on Public Servant. Public Servant — 32, Right of 

private defence — 21 — 24. 

12. Seal on — . 

An unsealed warrant is void. 42 C. 708, 18 B. 636, 9 B. H. C. R. 154. 

13. Signature on — . 

1. It is gross negligence on the part of a Magistrate not to sign his name in fnll, 
although it is mere irregularity. 19 Cr. L.. J. 747=46 I. C. 523. 

2. Resistance to warrant not signed by the Magistrate is no offence. 18 Cr. L. 526. 

3. Signing not in full but by initials is a mere irregularity and does not vitiate the 
warrant. 8 A. 293 Contra 23 C. 896. 

4. Signature must be by pen and ink and not by stamp. 6 M. 396. 

5. The signature must be by the presiding officer or not by any other Magistrate on bis 

behalf. 18 Cr. L. J. 526 = 39 I. C. 494. 

14. To witness. See Attendance of witness. 



15. Who is to execute—. See Arrest. 

1. The warrant must name the person who is to execute the warrant. If the name is 
left blank the warrant is inraUd, 14 Cr. L. J. 142. 

2. A warrant mt addressed to bailiff ns required by Form 154 of the Schedule V of 
Cr^P. C., or to any other person is not valid. 16 P. R. 190+ Cr. 

WARRANT CASE— TRIAL OF—. S. 251. Cr. P. C. 

1. It is not the conviction but the complaint, notice to accused and the commencement 
of the trial that decides as to whether a case is to be tried as a warrant case or 
summons case. L. R. I. A. Cr. 185. 

2. Court cannot split tip an ofTcnce into component parts which constitute minor offence 
so as to be able to try the case as summons case. 1921 A. 282. 

3. If a Magistrate tries a warrant case as summons case, conviction will be set aside. 29 
M.372. 1932 N. Ill, 11 Cr. L. J. 191. 

4. If trial is begun as warrant case. Court cannot adopt the procedure of summons 
case on the ground that accused .appears to have committed au offence triable as 
summons case. 1927 A. 270. 22 Cr. L. J. 146—683, 17 P. R. 1887, 1928 L. 294. 

WASTELAND — , Sec Criminal Trespass— *36. 

WEAK INTELLECT. Sec Murder 75 — I. Insanity. 

WEAPON. See Wound. 

1, Blood on— Sec Blood. 

1. Thelweapon with which a wound has been inflicted is not necessarily covered with 
blood. The popular view is that if much blood is found about a dead body, the 
weapon ought always to be more or less bloody. In reference to heavy blunt 
instruments applied with force to the head, severe contusions and fractures may be 
produced without immediate effusion of blood. In reference to stabs, the knife is 
frequently without any stains of blood upon it, or there is only a light film, which 
On drying gives to the surface a yellowish colour The explanation is that in a 
rapid blow or plunge the vessels are compressed, so that the bleeding takes place 
only after the sudden withdrawal, when the pressure is removed. Even if blood 
should be effused, the weapon, in being withdrawn, is sometimes clearly wiped 
against the edges of the wound owing to the elasticity of the skm. The blood may 
have been removed by washing from the blade of a knife or dagger. The handle 
and inner portions should therefore be closely examined. If the blood on the 
weapon is coagulated, this would render it probable that it bad issued from the body 
of a living person. Taylors Med.Jiir., 1928, Pp. 415-416. 

2. The discovery of blood-stained weapons does not by itself prove that a person at 
whose instance these articles were discovered, is necessarily connected with the 
murder of a particular person. The discovery must definitely be shown to be 
connected with the murder of the person alleged to have been murdered. 1935 
L, 805 (806). 

2 Evidence from — . 

L The alleged weapon may affect the question of the guilt or innocence of the accused. 
Thus the character of the injury may show that it could not have been cansed by 
the weapon produced by the prosecution The alleged weapon should be compared 
with the wounds themselves and with any cuts on the clothes. It should be also 
examined for stains of blood and fragments of hair. If a fire arm it m^ay shon signs 
of recent discharge. Lyon's RIed. Jur, 1901, P, 127, Taylors Rled, Jur,, 
1928, P. 417. 

2. Weapons with sharp points but blunt edges, such as arrows and spears, tear through 
the tissues causing lacerated woonds, as also do weapons with blunt points. Pointed 
cylindrical instrument may produce linear wounds with irregular edges. The cheap 
soft-iron clasp-knives, so common in this country, tend to bend on encountering 
resistance ; evidence of impact on bone may ^explain the bent state of the tip of a 
knife produced in Court as the one used. Lyon s Rltd. Jur,, 1935, 1 , 182. 

Causing contused wounds — . Set Wound. 
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4. Causing incised wounds—. See Wound. 

5. Causing gunshot wounds. See Wounds. 

6. Causing punctured wounds— See Wound. 

7. Causing different kinds of wounds—. See Wound. 

8. Deadly weapon — See Deadly weapon. 

9. Hair and other substance on the weapon. See Hair. 

In some instances no blood may exist on the weapon, but few hairs or fibres may be 
found adhering to it, if the weapon is of bruising or cutting kind. Under severe 
injuries to the head, a portion of brain may escape and deposited with the blood on 
weapon or elsewhere. Such cerebral matter can be examined by a powerful mi* 
croscope. Taylor s Med. Jttr., 1928, pp. 417-418. 

10. Nature of — . See Murder — 80. 

It should be noticed whether the weapon is sharp or blunt, straight or bent, and whether 
the edge is or is not notched. ^These circumstances may throw light on the question 
of suicide or murder. Taylors Med. Jar., 1928, P. 415. 

1 1 . Position of — . 

If a person has died from an accidental or self-inflicted w'ound, likely to cause death 
either immediately or within a few minutes, the weapon is commonly found near 
the body or within a short distance of it. If there has been any interference with 
the body, evidence from the relative position of it and the weapon will be madmissi* 
ble. It is compatible with suicide that a weapon may be found at some distance, or 
in a concealed situation ; but it is much more frequently found either grasped in the 
hand or lying by the side of the deceased. If the instrument is firmly grasped in 
the hand of the deceased, no better circumstantial evidence of suicide can be offered, 
If the weapon is not found or is found concealed at .a distance, this is strongly 
presumptive of homocfde, provided the wound is of such a nature as to prove 
speedily fatal. Taylors Med. Jur., 1928, P. 414. 

12. What weapon caused the wound ? See Wound. 

When a weapon is produced there is practically no difficulty in answering the question, 
“could tbit weapon hare inflicted this wound ?” But the difii-uJfies immediately 
begin when no weapon is forthcoming, and the witnesse’s opinion is to be founded 
on an examination of the wound only. There are two fundamental properties of 
the skin which have great bearing on the subject, vis,, //le skin is elastic, and is 
in a living healthy state slightly on the stretch in all directions parallel to hs 
surface. It therefore follows that in punctures with blunt weapons the hole 
be as a rule a little smaller than the diameter of the weapon, for the skin yields by 
stretching without tearing round the actual breach of continuity. If the weapon 
is sharp at its pcint, but blunt cisew’here, the inequality may even be greater 
between the orifice and the weapon. Similarly In incised wound the tension will 
draw the edges apart, so that the aperture has no accurate relation to the width nf 
cutting edge. A state with a double-idged weipon may show a complete dhmond* 
shaped aperture, n hile one with a single edge and blunt teck may show a half diamon 
shape, but unless the blunt edge is very broad it is unlikely to leave more than an 
elliptical split with one extremity torn. The skin is movable on the subcutantous 
/issues ; it is flexible, fairly tough, and somewhat sticky. It follows then 
that when an edged weapon is drawn across the skin we may get severs 
cuts from one action, separated from one another by small ^*l*.^**.f. 
uacut skin. Its stickiness and the jaggedness of the weapon explain 
inversion and eversion of the edges of a stab wound, showing the direction o 
hsi force useJ. Taylor s Med. Jur., VJ23, pp 352-353. It occasionally happens 
that tt:e shape of a bruise cjrresponds closely with the shape of 
or implement. More frequently in bruises beneath the skin (siiperncial) the 
has 07 relatiaa whatever either to the shape of rhe object ** ^f^ont 

amount of viclence emplajed. There may be deep effusion of the blood 
any visible external bruise whatever. Taylor's Med. Jur., 1928, pp. SSO-Jijv- 

1 3. Pointing out—. See Murder— 7^ Pointing oat — 1. 

j4. Whether one weapon can cause different kinds of wound. 

S keavy of the bUI-book class ttay, for example, prodcce all fear renstits 
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(incised, contused, punctured and internal injury). Hence the existence on the 
body of the same individual of wounds belonging to two or more of these four 
classes, does not necessarily indicate that two or more weapons were employ’ed or 
that more than one person was concerned in their infliction. Lyons Med.Jur. 
1935, P. 185, Lyons Med.Jur., 1901, P. 124. ’ 

WEARING GARB OF PUBLIC SERVANT. See Public Servant — 51. 

WEIGHTS AND MEASURES. Ss. 264—267, 1. P. C. 

1. Essentials and Evidence. 

1. Where five seer weight is short by one Tola, no ofience is committed. 3 A. W 
N. 224. 

2. Selling milk by unstamped measure is no offence. 1 Weir 223. fl884). 

.3 Where there is no complaint by purchaser and the se.arch took place after d.irk and 
no fraudulent intent w.as proved, the accused is not guilty of keeping false weight. 
38 P. W. R. 1908 Cr. 

4. Where no standard is prescribed, no presumption of fraud can arise. 9 Cr. L. J. 415. 

3. If a person professes to sell by standard weight, be is bound to take reasonable care 
that his weights are not defective. (1884) 1 Weir 225. 

6. The gist of the offence consists in the fraud and intention to cheat. 9 M\s. 
L. J. 387. 

2. Fraudulent intention. 

1. Where the accused got a weight for weighing grain from somebody and on seizure by 
Police was found to be five Tolas more than the standard aeight. Held, accused 
Is not guiltv unless it is proved that it was incorrect. 1929 N. 239*116 I C. 671 
“30 Cr. L. J. 692. 

2. Where both purchaser and seller are aware of the actual measure used, there can be 
ho question of fraudulent intent. 40 A 84. 

3. The circumstance that the weight vanes from the standard to give the accused 
considerable advantage suggests that it is used fraudulent)!. (1SS3) 1 Weir 225. 

4. A difference of one Tola in five-seer rveiglit might he allowed for wear and tear. 
1883 A W. N 224. 

3. Inspection of — by Police Officer. S. 153, Cr P. C. 

1. S. 153 authorizes Police Officer to enter anv place for the purpose of inspecting or 
searching for false weight and measures 20 P l< 1913 Cr 

2. To assume indiscnminateh that some shopkeeper s weight is the correct one and 

proceed for comparison is not proper. 20 P. H. 1913 Cr 

Joint trial 

A 8ub-Inspector inspected a baz.aar and prosecuted 6S persons on a charge of using 
short weights. All of them were tried jcintlv and a )oint repl> va* put on the file. 
Held, the trial is illegal 20 P. R- 191 Cr. 

5 Possession of’ — . 

1* Whet-e accused sold liquor measuring il with gkiss which was net the prescribed 
measure of winch lhe> falseU miSiepTrsented tbe capacity, it was held that iher hid 
not commuted an offence under S 2o5 but under S 415 3'j Cr. H. le*?. 

2- Mere possession of weights in excess of the nuthon*ed s'^odard will net suppcrl « 

conviction. 1 B. H C. R. 181. 

3- The mere possession of a scale with a string not accuratelv tied at the centre cf the 

beam, so that one scale outweighed the other, but which c^uli riifted at acy 

time and might someMmes luve Ifen accciateh tied wasbr.i rot tu.-':ect ev.Cerre 
of fraud 15A. L. J.897. 

4. To prove that the weicht or measure « false rompansen fbedd U m'e w.tb 
standard weight or measure. Some reasonalile allowance iI'-tcU tz2.it fzt mas 
»nd tear and for ro-gh and reada methods cf lazaar «bnp-Veererx. f\ I’. IVIJ Cr. 
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4. Causing incised wounds—. See Wound. 

5. Causing gunshot wounds. See Wounds. 

6. Causing punctured wounds—. See Wound. 

7. Causing different kinds of wounds — . See Wound. 

8. Deadly weapon— Sec Deadly weapon. 

9. Hair and other substance on the weapon. See Hair. 

In some instances no blood may exist on the weapon, but few hairs or fibres may be 
found adhering to it, if the weapon is of bruising or cutting kind. Under severe 
injuries to the head, a portion of brain may escape and deposited with the blood on 
weapon or elsewhere. Such cerebral matter can be examined by a powerful mi* 
croscope. Taylor s Med. Jttn, 702S, pp. 417-418. 

10. Nature of—. Soo Murder — 80. 

It should be noticed whether the weapon is sharp or blunt, straight or bent, and whether 
the edge is or is not notched. ^These circumstances may throw light on the question 
of suicide or murder. Taylors Med. Jur., 1928, P. 415. 

1 1 . Position of — . 

If a person has died from an accidental or self-inflicted wound, likely to cause death 
either immediately or within a few minutes, the weapon is commonly found near 
the body or within a short distance of it. If there has been any interference with 
the body, evidence frorr, the rel.utve position of it and the weapon will be inadmissi- 
ble. It is compatible with suicide that a weapon may be found at some distance, or 
in a concealed situation ; but it is much more frequently found either grasped in the 
hand or lying by the side of the deceased. If the instrument is firmly grasped lo 
the hand of the deceased, no better circumstantial evidence of suicide can be offered. 
If the weapon Is not found or is found concealed at a distance, this is strongly 
presumptive of homocide, provided the wound is of such a nature ns to prove 
speedily fatal. Taylor's Med. Jur., 1928, P. 414. 

12. What weapon caused the wound ? See Wound. 

When a weapon is produced there is practically no difficulty in answering the question, 
“could this weapon have inflicted this wound ?“ But the diffi-ulties immediately 
begin when no weapon is forthcoming, and the witnesse’s opinion is to be founded 
on an examination of the wound only. There are two fundamental properties of 
the skin which have great bearing on the subject, vis., the skin is elastic, and is 
in a living healthy state slightly on the stretch in all directions parallel to its 
surface. It therefore follows that in punctures with blunt weapons tb® 
be as a rule a little smaller than the diameter of the weapon, for the skin yields } 
stretching without tearing round the actual breach of continuity. If the weapon 
is sharp at its point, but blunt elsewhere, the inequality may even be grw er 
between the orifice and the we.ipon. Similarly in incised wound the 
draw the edges apart, so that the aperture has no accurate relation to the wi 
cutting edge. A state with a double-tdged weipon may show a complete diamon 
shaped aperture, while one with a single edge and blunt back may show a half diam 
shape, but unless the blunt edge is very broad it is unlikely to leave more t an 
elliptical split with one extremity torn. The skin is movable on the 
tissues ; it is flexible, fairly tough, and somewhat sticky. It follows , 
that when an edged weapon is drawn across the skin we may P®* 
cuts from one action, separated from one another by small bn g 
uncut skin. Its stickiness and the jaggedness of tbe weapon explai 
inversion and eversion of the edges of a stab wound, showing the direction 
last force used. Taylor s Med. Jur., 1928, pp 352-353. It occasionally naPP 
that the shape of a bruise corresponds closely with the shape of bruismg vi ^ 
or implement. More frequently in bruises beneath the skin {superficial} * 
has no relation w’baterer either to the shape of the object 
amount of violence employed. There may be deep effusion of the bloo 
any visible external bruise whatever. Taylor's Med. Jur., 1928, pp. 359- 

13. Pointing out — .' See Murdei — 7^ Pointing out— 1. 

14. Whether one weapon can cause different kinds of wound. _ ; 

A heavy weapon of the bill-hook class may, for example, produce all four vari« 
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(incised, contused, punctured and internal injury). Hence the exisfei,™ ™ .u 
holy of the same individual of trounds belonging to two or more of these four' 
classes, does not necessarily indicate that two or more weapons were employed o' 

WEARING GARB OP PUBLIC SERVANT. See Public Servam-Sl 
WEIGHTS AND MEASURES. Ss. 264-267. 1. P. C. 

I. Essentials and Evidence. 

'• '^224®''' "" committed. 3 A. W. 


2. Selling milk by unstamped measure IS no offence. 1 Weir 223. (1884). 

3 Where there is no complaint by purchaser and the search took place after daik and 

of keeping false Tveight 

\\ here no standard is prescribed, no presumption of fraud can arise. 9 Cr. L. J. 415 
5. a person professes to sell by standard weight, he is bound to take reasonable ' care 
that his weights are not defectire. (1884) 1 Weir 225. 

^ 3*87 offefice consists in the fraud .and intention to cheat. 9 Mjs. 

2. Fraudulent intention. 

reused got a weight for weighing grain from somebody and on seizure bv 
rouce was found to be five Tolas more than the standard weight. Held, accused 
m30*c'^'i ' N*. 239-*116 1. C. 671 

2 Where both purchaser and seller are aware of the actual measure used, there can be 
no question of fraudulent intent. 40 A. 84. 

The circumstance that the weight raries from the standard to give the accused 
considerable advanmge suggests that it is used fraudulent!>. (1883) I Weir 225. 

’n fire*seer weight might be allowed for wear and tear 

too3 A. W, N 224. 

Inspection of— by Police Officer. S. 153, Cr. P. C. 

I- S, 153 authorizes Police Officer to enter anv place for the purpose of inspecting or 
searching for false weight and measures. 20 P R. 1913 Cr. 

To assume indiscriminately that some shopkeeper’s weight is the correct one and 
proceed for comparison is not proper. 20 P R. 1913 Cr 
Joint trial. 


A Sub-Inspector inspected a b.a 2 .aar and prosecuted 68 persons on a charge of using 
short weights. All of them were tried jcintlv and a joint reply was put on the file 
Held, the trial IS illegal. 20 P. R. 1913 Cr. 

■5 Possession of' — . 

1. Whe^e accused sold liquor measuring It with glass which was not the prescribed 
measure of which they falselj misrepresented the capacity, it w.as held that they had 
not committed an olTence under S 265 but under S 415 36 Cr R. 18SS. 

2- Mere possession of weights in excess of the authorised stand.'ird will not support a 
conviction. I B. H. C. R. 181. 

3. The mere possession of a scale with a string not accurately tied at the centre of the 
beam, so that one scale outweighed the other, but which could he shifted at any 
time and might sometimes have been nccuratelv tied was held not sufficient evioenee 
of fraud. 15A. L. J.897. 

To prove that the weight or measure is false comparison should he made with 
standard weight or measure. Some reasonable allowance should he made for wear 
and tear and for rough and read) methods of bazaar shop-keepers. Cn P. R. igj ; 
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WHIPPING. B. 390 to S. 396, Cr. P. C. See Whipping Act. 

1. By instalment. S. 393, Cr. P. C. 

1. Accused was sentenced to whipping and the sentence was executed. An appUcatic 
for enhancement of sentence was made. Held, that as whipping could not 1 
executed by instalments, sentence could not be enhanced. Ratan Lai 537. 

2. It is illegal to pass several sentances of whipping amounting to 30 stripes each c 
different simultaneous occasions. 5 C. P. L. R. 23, 

2. Charge. 

Where a person is tried for an offence punishable with whipping, the liability to whtppin 
must be stated In the charge. 5 M. 158. 

3. Exemption from. S. 393, Cr. P. C. 

1. A person ^yho is sentenced to 7 years’ rigorous imprisonment cannot be sentenced t 
whipping in addition. 33 P. R. 1919 Cr. 

2. A sentence of whipping passed on person under a sentence of death is illegal 

1M.56. 

3. When a sentence of imprisonment is for less than three months, an additiona 
sentence of whipping is illegal. 2 Bom. L. R. 54. 

4. Medical officer's certificate. S. 394, Cr. P. C. 

A medical officer cannot give a certificate that the accused is fit to receive a portion o: 
sentence. 31 Jf. 84. 

5. Number of stripes. 

Not more than one sentence of whipping and that not exceeding thirty strires should be 
awarded at one time. 8i P. K. 1866, 1903 U. B. R. (Cr. P. C.) 47- 

6. Procedure when whipping cannot be inflicted. S. 395, Cr. P, C. 

1. The Court can revise a sentence of whipping by awarding solitary’ confinement. 14 
P. R. 1899 Cr., 10 P. R. 1889 Cr., 33 P. R. 1901 Cr. 

2. The Court may remit the sentence altogether, even though it is competent to inflict 
a term of imprisonment in lieu of whipping. 1 L. B. R. 202. 

3. Where a Magistrate sentences the accused to maximum term of imprisonment and 

whipping, he shoaW remit the sentence of whtpfnirg' ai’fcgvther if C’sroct 

be carried out. 2 Weir 449, 21 A. 25, 11 P. R. 1901 Cr. 

4. The Court which passed the sentence of whipping can revise it, even though sent* 
ence is confirmed by the Sessions Judge. 10 P. R. 1889 Cr. 

5. Where the Magistrate who passed the sentence of whipping was 

District Magistrate could commute it to one of imprisonment. 33 P. R. 1901 r. 


7. Time for executing sentence of — . S. 391, Cr. P. C. 

1. Whipping cannot be carried out before expiry of period of appeal. 45 P, L. 
R. 1902. 

2. It is illegal to hold that sentence of whipping should be carried out the very day it 
is passed. 1928 B. 138=109 I. C. 509 =29 Cr. L J. 573. 


Sentence can be postponed for 15 days or until confirmation of the 
appeal, but it cannot be postponed till after the term of imprisonment has expi 

4 Bom. L. R. 929, 4 Bom. L. R. 436, 1881 A. W. N. 138, 34 P. R. 1880. 

Where a magistrate ordered that prisoner be brought before him at the expiration 
of sentence of imprisonment and the sentence of whipping should then be c.r , 
out, the High Court cancelled the sentence of whipping as having become in p ‘t* 

tive by lapse of time. 20 W. K. 52, 54 P. R. 1866 Cr. 

Direction that sentence of whipping should be executed after the period of impfi 


sonment is illegal. 1934 F.551. 


8. When proper. 

J. A sentence of whipping is not appropriate in the case of a person holding respect 
pble position in life- 9 P, W. R. 1917 Cr. 
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Z Whipping cannot be awarded in default of payment of fine. 5 P. R. 1866 Cr. 

9. Who can order. 

A second class Magistrate cannot pass a sentence of whipping. 7 B. 303. 

WHIPPING ACT (IV OF 1909). 

General. 

When accused is liable to be punished under the Whipping Act, the charge must state 
the liability. 5 M. 15S. 

S. 3. 

1. Under S. 3 a sentence of whipping may be passed in lieu of any punishment of 
which the offender may be liable under the I. P. C. ordering a man to be whipped 
after he has already served a part of sentence of imprisonment is illegal. 41 I. C 
149, 15 Cr. L. J. 5. 

2. In lieu of punishing offender by imprisoning or fining him the Court may punish 
him with whipping is illegal. 1925 M. I83“82 I. C. 49= 25 Cr L. J. 1185. 

3. The offence of ont-raging a woman's modesty is not punishable with whipping. 
Therefore house breaking in order to commit that offence cannot be so punished. 
3925 A. 591=89 I. C. 146=26 Cr. L. J. 1282. 

4. Substitution of 32 stripes for a sentence of one year's rigorous imprisonment is not 
ordinarily an enhancement of sentence within the meaning of S. 423 (l) (6), Cr. P. 
C., but substitution of sentence of 30 stripes for a sentence of 3 months’ rigorous 
imprisonment is an enhancement and therefore illegal. 1929 R, 177=30 Cr. L, 
J, 946. 

5. S. 3 does not apply to non-juvenile offenders. 15 Cr. L. J. 3=22 I. C. 147. 

6. Whipping can be ordered for theft in heu of imprisonment. 12 R. 607, 

S.4, 

1. Before a sentence of whipping in addition to imprisonment can be passed on a person 

convicted under S. 394, I. P. C., it must be proved that he himseU caused hurt while 
committing robber>'* 6 48=19..8 R. 112=29 Cr. L. J. 618. 

2. A sentence of whipping may be imposed wherein the commission of robbery is 
caused. 44 A. 538«=192JA. 245 = 66 1.0.418. 

3. An additional punishment of whipping cannot be passed on a person who has re- 
ceived an adequate substantive sentence for an offence under S. 436. I.P.C. 1928 O 
111 = 110 1. C. 218=29 Cr. L. J. 666. 

4. High Court can pass additional sentence of imprisonment even when the sentence 
of whipping passed by the lower Couil is already carried out. 1929 A. 322=119 1 
C. 572 = 30 Cr. L. J. 1087. 

5. When a person inflicts pain upon another and the offence is one which permits the 
penalty of whipping, it is a good thing to inflict that penalty. 44 A. 638. 

6. Sentence of whipping m lieu of imprisonment is reserved for graver form of offences 
of sodomy. 1932 S. 143. 

7. A sentence of whipping for an otfence under Ss. 457 — 511 is illegal. 3 Bom H C. 
R. 37. 


8. S. ^ does not apply to theft, 12 R. 607. 

». 5, 

1. If the sentence of whipping is passed no other sentence can be passed, for the 

whipping IS considered to be in lien of a single punishment or a combined 'amntrp 
ment. 46 A. 174= 1924 A. 455 = 81 I. C. 260= 25 Cr. L. J. 772. 16 B 357 Jow 
A. 976. 

2. The word "Court” does not exclode the appellate Court. 1929 A 372=1 iqi n 

572=30 Cr. L. j. 1087. iivi. C. 

3. S. 5 does not supersede S. 4 but is applicable alternatively with Ss 3 and 4 ii 

P. L. T. 573 = 1932 P. 334. u o:,. j ana li 


Whipping Act {IV o/1909) — (concW.) 

4. A sentence of whipping in addition to imprisonment, on a juvenile o/Tender is 
illegal. 1934 A. 976. 

WIFE. See Husband and wife. 

1. Bad character of — . See Murder 73-~G. 

2. Breach of trust by— See Breach of trust — 30. 

3. Buying of — . Sec Betrothal. 

4. Communication to—. See Privilege — 1. 

5. Maintenance to—. See ^faintenance. 

6. Possession of — . S. 27, I. P. C. See Possession of wife or servant— 6. 

WISDOM TEETH—. See Age. 

WITHDRAWAL. 

1. By private prosecutor in warrant case. Sec Withdrawal of case. 

2. By public Prosecutor, See Withdrawal of case by Public Prosecutor. S. 494, Cr. 

P. C. 

3. Compensation on — , See Compensation — 8. 

4. Difference between compromise and — . 

1. A withdrawal must be with the permission of the Court and may be without the 
consent of the accused while compromise can be effected without the permission of 
the Court and implies the consent of the accused. 21 C. 103, 20 C. \V. N. 1209 

2. Permission to withdraw can be given only to the complainant while right to com* 
pound does not always belong to him. 14 M. 371. 

3. A Railway guard abused and ass.aulted a passenger, who made a complaint bat 
afterwards intimated to (he Court that a« the accused offered apoiogy, he withdrew 
the case. Held, that the Court should have treated it as a compromise. 45 A. 145. 

4. On withdrawal of complaint Magistrate can award compensation, but not when the 
case IS compounded. 24 P. R. 1883 Cr., 19 P.R. 1888 Cr. 

5. Of complaint in a summons case. S. 248, Cr. P. C. 

1. A withdrawal of complaint is permissible only in summons case. 21 C. 103, 5 M. 
378, 10 P. R. 1888, 13 B. 600, 5 M. 378, 5 R. 136. 

2. Withdrawal can be permitted only if there was a proper complaint. If the Magis- 
trate took cognizance of the case on Police report, the complainant cannot withdraw. 
23 M. 626. 

3. Withdrawal against some does not amount to withdrawal against all, 5 L. 239, 
23 Cr L. J. 271, 21 C. 103, 112. 9 P. R. 1896 Cr., 20 C. W. N. 1209, 66 I. C. 335. 

4. There is no absolute power of withdrawal. There must be sufficient grounds for the 
withdrawal. 53 C. 631 = 1926 C. 786=96 I. C. 648 = 27 Cr. L. J. 984. 

5. It is discretionary with the Magistrate to permit the withdrawal of complaint. 20 
C. W. N. 1209, 42 A. 202. 

6. Where the complaint was withdrawn because there was no sanction, a fresh com- 
plaint after obtaining sanction is competent. 22 B. 7J 1. 

7. Only the complainant can withdraw complaint. 2 B. 653, 27 M. L. J. 617. 

8. Accused against whom case is withdrawn is competent witness against co-accused. 

25 B. 422. 

9. A complaint can be withdrawn at any time. 1933 L. 884, 36 M. 315. 

10. Order allowing proceedings to be dropped is technically incorrect but was not inter- 
fered with in revision. 1933 L. 323 = 34 Cr. L. J. 718, 

6. Of complaint in a warrant case. 

1. In a warrant case, the Magistrate must proceed with the enquiry or trial in spite of 
withdrawal. 13 B. 600, 37 B. 369, 6 M. 316. 
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VfUhdratt!al^(cQnt(l } 

2. Once the machinery of law is moved, the power of arresting its progress rests with 

the state. 5 R. 316= 103 I. C. 105. 

3. In a prosecution for criminal breach of trust, the complainant withdrew from the 
prosecution, the order discharging the accused is illegal. 115 I. C. 156=1929 M. 7. 

4. Where a complaint under Ss. 379 — 323, I. P. C., was withdrawn the withdrawal 
cannot be said to be unlawful because it may have been withdrawn because the 
complaint may not have succeeded. 1929 A. 456 = 116 I. C. 749. 

5. Magiserate cannot refer a petition for the withdrawal of the complaint to the Super- 
intendent of Police to determine whether withdrawal should be allowed or not. 
1926 C. 590=93 I. C. 1041 = 27 Cr. L. J. 545. 

6. It is for the crown to consider whether proceedings should go on and not for the 
High Court to quash the proceedings on the ground that original complaint was 
made long ago and the accused is harassed thereby. 5 P. 452=1926 P. 302=95 
I. C. 929. 

7. Accused was charged under S. 394, I. P- C. The complainant petitioned the Court 
to withdraw the complaint and the Court discharged the accused under S. 253, Cr. 
P. C. Subsequently he sought to set aside the order of discharge. Held, that 
though technically the order was incorrect, the Crown ratified the withdrawal of 
complaint by not appealing against it, the High Court will not interfere. 1933 L. 
323=34 Cr. L. J. 718. 

7. Of compromise petition. See Compounding of offences. 

8. Of remaining charges on conviction of one. S. 240, Cr. P. C. 

1. The remaining charge can be withdrawn when the accused is charged with several 
distinct offences and not where formal charges are drawn up agamst him. 24 
P. R. 1889 Cr. 

2' Accused was charged with 10 offences of criminal breach of trust and was convicted 
of three such charges, the High Court directed that no further proceedings in 
respect of other offences should be taken. 9 C. L. J. 257. 

3* S 240 applies to every grade of Court and not only to trial Court. 51 A. 977. 

4. Where accused is convicted on one or more of the charges framed against him and 
the complainant applies in revision to intlict sentence on the other charges but 
Subsequently withdraws the application, it amounts to withdrawal of complaint 
With regard to such charge with the consent of the Court and the accused should be 
acquitted. 51 A. 977=1929 A. 899. 


5. Prosecution cannot, on conviction of accused in one case, withdraw charge against 
him in another case. 10 C. P. R- R ^ ^r. L. J. 495. 

6. Slay of trial or enquiry under this section amounts to acquittal. 4 P. 503=1925 1*. 

623 = 27 Cr. L. ] 359. 

7. If the conviction is set aside, Court may proceed with the trial of other charges. 
I8S9 A. W. N. 8. 

Of plea of guilty. See Plea of guilty — 8. 

^0. Time for — . 

■Hie complamant can withdraw at any t.me before a final order is fW«ed hut not before 
issue of process. An order of acquittal passed before issue of process is unmeaning 
and of no avail. 36 M. Sl-i. 

^ J* Who can withdraw. 

Only the complainant can withdraw. In ^ses of contempt of Uwful authority of 

a public sen ant be IS the complamant and he can only withdraw the case and no. 

the person injured by such resistance. 2 B. 653. 

2. Where a municipal secretary instituted acomplaint, the Mcalcipal Co-aaoil was not 
competent to withdraw. 27 M- L. J. 6l<* 


3. High Court can pass whatever orders are necessary when charge has be*n with- 
drawn by Crown. It does not recognize the alleges right of th» ccc-p.aTa"* to 
have the guilty punished. 3S I. C.441=18 Cr. L. J. 329. 


WUhdraxval 0 / Case by Public Prosectitor. 

WITHDRAWAL OF CASE BY PUBLIC PROSECUTOR, s. 49*. Cr. i’, C. 

1 . Accused'-posUion of— after, 

1. An nccuse<! ner'ton, after wjihjJran-al of cass umfer S. 494 is a competent mm-ss 
against his co-accused. 25 B. 422. 33 C. 1353, 47 C. 154. 56 C. 1023, 1933 C. 148. 

2. A person against whom prosecution is withdrawn becomes a competent witness and 
he can be contradicted by his previous statement nude to a Magistrate. 15 Cr. 
L. j. 693*= 26 1. C. HJ «8 C. \V. M. 12U. ? A. L. j. 86, 1926 N. 426. 

3. If the Court ranctions the w'ithdr.ttt-.il of prosecution but omits to record an order 
of ihschargc and accused reunins in cn-^to.ly, ha cannst be cjcamlned as witness. 
33 C. 1353, 

4. After the withdr.nval of prosecution against accused Ins evidence in subsequent 

complaint is ndmissiMe. hut in practice little weight should bs given to it without 
corroboration. 1935 C. 473=3> Cr, L, J. 1243. 1931 C. 697-33 Cr, U L 19, 25 

B. 422. 47 C. 154 Ref. 

5. If a case IS WMthdmwn against an accused, he cannot be tried .again in the same 
proceedings. 1936 C. aSG***^ 163 I. C. 9. 

2. Acquittal after — . 

1. If the case is withdrawn after the charge is fr.tmei, the accused must be acquitted 
and cannot be tried again. 12 .M. 35, 40 .M. 976, 18 Cr. L, J. 329. 23 Cr, L. J, 305. 

2. In n summons c.ise an order of discharge under S. 49f amounts to an order of 
acquittal. 24 Cr. L. J. 433. 

3. An order of discharge passed on withdrawal of case under S. 494 is not an acquittal. 
1929 L. 315«U4 I. C. 5O«30 P. L. R. 58«30 Cr. L.J. 233. 

4. In the absence of formal withdrawal of prosecution, the fact that Public Prosecutor 
aIloa*ed the Vakil to conduct prosecution in n private comphint, the accosed should 
not be acqitted. 54 M. 593=131 I. C. W6«193l M. 770»32 Cr. L. J. 699. 

5. A withdrawal at the beginning of a ease comes under S. 494 (n) and amounts to 
discharge of accused but withdrawal after charge amounts to acquittal 
1935 A. 366. 

5. Consent of Court and reasons for consent (or — . 

1. The failure to obtain Court’s consent is a mere irregularity. 6 P. 208=27 Cr. L. 

J. 1100. 

2. The Court must record reasons for giving consent to enable the High Court to 
judge whether the discretion was properly exercised. 48 C. 1 105, 22 C. W, N. 69, 
26 C. W. N. 880, 1929 N. 133=118 LC. 63, 56 C. 1023. 

3. It IS not necessary to record reasons for consent. 2 P. 70S, 3 P. 708, 5 M. L- T. 
216. 1930 S. 156 = 124 I. C. 378. 1923 L. 163=72 I. C. 593, 1932 L. 250=136 I. 

C. 714, 1932 S. 92. 

4. Where the only reason given by the Court for allowing withdrawal was that on a 
previous trial m connection wiib the not six accused had been punishea. Held, 
that imprisonment of 6 accused is no atonement of the sin of accused A, 
fore the order of withdrawal was bad. 1924 C. 382=71 I. C. 693=26 C. W. N. 

880, 41 I. C. 998. 

5. Before acting upon the reasons given by Public Prosecutor, the Sessions Judge must 
examine the commitment record for himself. 48 C 1105. 

6. Giving consent to withdrawal is a judicial act and reasons most be given for the 
same. 1923 N. 260=72 I. C. 361. 192+ C. 382, 25 C. L. J. 208, 1 R. 756. 

- 7. Withdrawal of prosecution must be with the consent of the Court. S. 

to he used by prosecution to get evidence of accused against co-accused. 19 
C. 473 = 36 Cr. L. J. 1248* 157 I. C. 840 56 C. 1023=1929 C. 319=121 I- ^ 
678 Djss, from. 

S. Court can give consent for withdrawal of case against accused for bini as 

Witness. But if S. 337 is available it is better to use S. 337 than S. 494. 1936 
556=^163 1. C. 9. 1929 C. 319. 
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Withdraval of Case by Public Proseciitor'~{eontd.) 

4. Discretion of Magistrate for — . 

1. The Court has wide discretion to give consent or not for withdrawing the case but it 
must not exercise arbitrarily but on sound legal principles. 56 C. 1023=1929 C. 
319 = 33 C. \V. N. 468. 

2 The test is whether in giving consent, the Court has been influenced by circum- 
stances which ought not to have been considered. 1931 C. 607=134 I. C. 1045 = 
33 Cr. L. J. 3. 

5. Fresh complaint on — . 

1. Fresh complaint is not barred bv reason of discharge of accused under S. 494, Cr. 
P. C. 1924 P. 797 = 83 I. C. 639, 1930 C. 369= 127 I. C. 63, 28 C. 652, 29 C. 726, 
31 M. 543, 29 A. 7, 10 P. R. 1911, 1922 P. 372, 46 A. 88. 

2. An order of discharge under S. 494 does not necessarily prevent the Magistrate from 
talcing cognizance of the case again but an order of discharge cannot be set aside 
and prosecution started afresh unless there are new materials available. 1922 P. 372, 
66 I. C. 76 = 23 Cr. L. J. 236, 69 I. C. 625, 22 A. 106. 40 C. 71. 

3. When the order of discharge is proper one no further enquiry should be ordered 
• although fresh complaint is competent. 2 M. \Y. N. 74. 

4. If case is withdrawn bv Crown under S. 494, a fresh complaint by injured person is 
not barred. 1934 L. 169=1934 Cr. C. 347. 10 P. R. 1911 Rel. on 

5. Where prosecution is withdrawn before charge and fresh complaint is lodged, the 
evidence of co-acai«ed in original prosecution is admissible, but it is not entitled 
to weight without corroboration. 1935 C. 473 = 36 Cr. L. J 1248=157 I. C. 840. 
193 I. C. 697 = 33 Cr. L. J 19. 

6 Grounds for — . 

1. The Public Prosecutor cannot withdraw a case on the ground that complainant was 
keeping out of way and could not be served 2 Weir 655. 

2. Distnet Magistrate caoncf direct Pohee to make faethec loqatries, trbea the accused 
are being tried by a Magistrate and as a result of these to direct the Public Prosecu- 
tor to withdraw the case 1932 L. 611 = 140 I. C. 25=33 P. L. R. 793. 

3. Public Prosecutor should not withdraw prosecution for the purpose of getting evi- 
dence of accused against the co-accused. 1935 C. 473=36 Cr. L j. 1248=157 I. 
C. 840. 56 C. 1023 = 1929 C. 319 Diss. from. 

7. Revision — . 

1. High Court IS m a position to consider whether the discretion vested in the Magis- 
trate to give consent has been rightly exercised. 48 C. 1105. 

2. Where a charge is withdrawn, High Court will not consider the question of legality of 

charge. 2 A. L. J 30. 

3. High Court will not interfere with the order of acquittal under S. 494 at the instance 
of private Prosecutor, 2 P. 70S, 5 M. L. T. 216. 

4 If the Sessions Judge refused permission to withdraw. High Court will not be 
reluctant to interfere. 1926 M. 296= 29 I. C. 750. 

5. If sufficient reasons are given for withdrawal the High Court will not interfere. 1924 
C. 538 = 71 I. C. 53, 26 S. L. R. 67. 

6. When the Public Prosecutor withdrew a charge and Sessions Judge discharged the 
accused, the High Court could not set it aside although no reasons were given by 
the Sessions Judge or Public Prosecutor. 1 1 Cr. L. J. 193. 

8. Right of private Prosecutor to — . 

1. A private Prosecutor cannot withdraw the case. He could only move the District 
Magistrate for withdrawal. 5 R. 136=103 I. C. 105=23 Cr. L J 649 = 
1927 R. 174. 

2. A non-compoundable case can only be withdrawn under Ss. 494-495, Cr. P. C. and 
not by any private Prosecutor 61 I. C. 273 = 22 Cr. L. J. 753, 

3. If a private Prosecutor withdraws from the prosecution, the effect provided for in 
S, 494 will not follow and the trial will proceed. 1911 M. W. N. 106. 



Withdroxcal of Case by Public Prottculion — (cowcW.) 

9. Rifiht of Public Prosecutor nnd Court inspector to->. 

1. A Court Inspector withdrew ihe case under S. 494. Held, that order of discharge 
was illcpal. 11 Cr. I.. J. 722. 

2. A Court Inspector is a Puhltc Prosecutor nnd he c.an witlidraw even if the complain- 
ant wants to proceed with the e.nse. 57 I. C. 657. 

3. A special Public Prostcutor can withdraw a case against persons subsequently im- 
pleaded. 34 I. C. 976. 

4. When a complaint is filed and the complainant is 'given permission to conduct the 
prosecution, it is htglily objcction-nlde that after the charge is framed, the Public 
Prosecutor should withdraw the case even without consulting him. 46 A. 83=1924 
A. 203 = 81 1. C. 618 = 25 Cr L.J. 970. 

5. Public Prosecutor appearing only for withdrawal, his .action is not illegal though un- 
usu.al. 134 I. C. 1045. 

6. On withdrawal by Public Prosecutor no inquiry under S. 494 is competent. 25 
S. L. R. 67. 

7. Prosecuting Inspector st.ated that there was no case under S. 218, I. P. C. HeM, 
that it did not amount to withdrawal. 1935 A. 366. 

8. When Police puts up a case under S. 173 Iwfore Magistrate, District Magistrate 
cannot direct further investigation nnd ns a result of these inquiries direct the Public 
Prosecutor to withdraw the case. 1932 L. 611. 

10. Time for — . 

Public Prosecutor has no right to withdraw the case at the appellate stage, 

the petition is inspired by the District Magistrate. 1927 C. 816='28 Cr. L. J- 833. 
WITNESS. Sec Evidence. 

1. Accomplice See Accomplice. 

Police have no right not to charge persons against whom there is evidence because they 
require him as witness Where that course is adopted the evidence of accomplice 
obtained is of little value. 1935 B. 186=37 B. L. R. 179. 

2. Accused 

1. Persons accused in one case cannot be witnesses in the same case. 12 P- R* 19®^ 

Cr., 50 I. C. 821 = 2': C. L. J. 341, 9 P. R. 1906 Cr., 45 C. 720, 2 A. 2o0. 

2. A complaint was made to a Magistrate against A and B and process issued against 

A only, B was held to be a competent witness on his behalf. 10 C. L. R. 55 . 

3. A person jointly indicted and jointly tried with the accused (but not 

cannot be called as a witnsse either for or against the accused. 2 A. 2o0, 10 • » 

16 B. 661 (665). 

4. It is illegal for a Magistrate to convert an accused person into a witne« ®*‘^*^* when 
a pardon has been lawfully granted to him under S. 337, Cr. P. C. 1 B. 61 • 

5. A person never arrested and against whom no process is issued, is a competent 

witness, even if principal offender. 16 B. 661 (665). 

6. An accused who is discharged or against whom prosecution is withdraira is a 
petent witness against persons who were jointly tried with him. 25 B. 4 . 

C. 148 = 34 Cr. L. J. 675, 1929 C. 319 = 56 C. 1023. 

7 Until the accused who pleads guilty is convicted or acquitted, he is still an accuse 
and is therefore not a competent witness, 4 I. C. 57 = 10 Cr. L. J. 4t4. 

8. Accused can call as witnesses persons charged with him, though awaiting a separat 
trial for the same offence. 45 C. 720, 20 A. 426, 23 B. 213 (220), 3 R. U- 

9. It IS repugnant to all principles of Criminal law to compel a person to give 
in the very matter in which he is accused or is liable to be accused an 
use the statement on oath against him to prove his guilt. 50 B. 56. 

10. A person discharged by the Police, without being brought before a Magistrate 
an accused person and he can give evidence on oath in a trial of his accomp 

16 B. 661, 4 L. B. R. 362. 
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11. A convicted person can give evidence in other proceedings. 58 C. 1214. 

12. Person separately tried is a competent witness against his accomplices 45 C. 720, 
3 R. 1 1, 16 N. L. R. 9. See ‘46 C. 700. 

13. When accused persons are tried separately each one, though implicated in some 
ofTence is a competent witness at the trial of the other. 45 C. 720=45 I. C. 999 = 
19 Cr. L. J. 663. 

14. There can be no implied pardon if the accused is examined as a witness for the 
prosecution. 1935 P. 91 = 36 Cr. L. J. 500=154 I. C 387, 1917 C. 261=35 I. C. 
988=17 Cr. L. J. 428 Dist. 

15. It is contrary to the traditions of jastice to prosecute a person after he has given 
his evidence for the prosecution. 1917 C. 261 = 35 I. C.988=l7 Cr. L. J. 428. 
Dist. in 1935 P. 91 = 36 Cr. L. J. 500. 

16. If three accused are tried jointly, prosecution cannot be permitted to examine one 
accused as witness against co-accused by splitting up cases against them. 1936 S. 
47=162 I. C. 863. 


17. Where one of the two accused was discharged and examined as witness against 
accused, and then proceedings were started against the former. Held, such prose- 
cution is contrary to traditions of justice. 1925 C. 104 = 25 Cr. L. J. 311, 

3. Agent Provecateur. See Agent Provecateur. 

4. Allegations against — . 

Crown witness must be given opportunity of denying any allegations against him, 
which form part of the defence. 1927 S. 104=99 1. C. 98= 28 Cr. L. J. 66. 

5. Alleged Eye—. See Alleged Eye witness, Eye witness. 

6. Approver. See Approver. 

7. Associates. 

1. Associates and friends of accused who voluntarily come and give him good character 
need not be brushed aside unless discredited with regard to their honesty or good 
faith. 1923 A. 35=24 Cr L- J- 257*71 I C 865. 

2. Evidence of association with the accused is of no value. 1932 L. 557. 

8- Attendance of. See Attendance of witnesses. 

9. Attributing Remarks to — . 

No weight IS to be attached to merely attributed remarks, 

being a mere usual advice to supplement feeble e'‘>dence. 1929 L. 436 116 I. C. 

544= 11 L L. J.58=30 Cr. L. J. 941 =30 P. L. K 603. 

10. Box — . See Dais. 

All witnesses, siithout distinction, must e"' tj-t evidence 

It IS not desirable that any one should give his evidence on the dais li> the side of 
the Judge. 63 1. C. 461 = 22 Cr. L. J.669. 

J 1 Caste people. 

1. Defence evidence should ^ ""luoTd! 

192To.l7j=S'rc « ■■ C. 156-20 Cr. L. J. 748, 43 

A. 186, 1923 L. 436 = 75 I. C. 733-6 L. I- J. 466. 

0 T.- .. . ..J ^iieWlicTinc a witness that he IS of the same caste cr 

*- It is not a sound ground for diswiieving a I iq7a n ?r,!=C0 I C -430 

community as the person m whose faxour he deposes. 19.6 I 36-VU I. 439 

= 26 Cr. L. J. 1059. 

12 . Chance. Sec — 106. 

1 HT . . J .U-, ,v,i.v «f\w the abiu'‘ted woman singly at di.T^^reat times 

1. cross-eiaaiined, sho-ald not be 

and diflerent places and who canno. DC aoeeju > 

believed especiallv m S. 49S. I- P- C. cases, m I . L. K. 1,16. 5 L. 3.6. 

1 Witnesses are not casual m the sense that Jbey ^-e > distsacc. if they res.dr 

near the house of complainant. l9o- A- 3— to / 
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13. Changing side. 


14. 


A witness who has changed sides and has made statements 
prosecution and defence is unreliable. 1925 O. 725=-88 I. C 
Character of—. See Character, bad character. 


in favour of hath the 
.852=26 Cr L. J. 1236. 


15. Child— S. 118, Evidence Act. See ‘Child’. 


1. There IS no more dangerous witness than a young child. Any mistakes or dis- 
crepancies in their statements are ascribed to innocence and failure to understand 
and undue weight is given to what is merely a well taught lesson. Children have 
good memories and no conscience. Thej’ are easily taught stories and lire in a 
world of make believe, so that they often actually believe what they are taught to 
relate. 1929 C. 390 = 122 I. C. 209 = 31 Cr L. J. 373 = 33 C. W. N. 664 1930 0. 
406, 1933 L. 667=34 Cr. L. f. 606. 

2. When the Court is of opinion that the child upon whom an offence under S. 376. I. 
P. C.. is committed is unable to give relevant information by reason of immaturity 
of judgment, it should not examine the child at all. 32 Cr. L J. 63 = 1930 L. 337 
= 127 I. C. 862=31 P. L. R. 612, 38 A. 49. 


3. Before a child of tender years is actually examined in a case the Judge should test 
his capacity to understand and to give rational answers and to understand the 
difference between truth and falsehood. ] 2 C. W. N. 51, 38 A. 49. 

4. If the child can give a rational account of what he has seen or heard or done on a 
particular occasion, he is a competent witness. 1 1 A. 183, 23 A. 90, 1930 S. 129= 
120 I.C. 514 = 31 Cr. L. J. 114. 

5. The mere fact that a judge omits to put on the record preliminary questions to a 
child to test his capacity to give evidence, will not render the evidence inadmissible, 
if the Judge as a matter of fact is satisfied about the capacity to give the evidence. 
1923 P. 91=66 1. C. 73 = 23 Cr. L. J. 233, 41 C. 406. 

6. The evidence of a child of tender years without solemn affirmation is admissible in 
evidence, though it should be received with due care and caution. 38 M. 550, 38 
A. 49, 45 r C. 497=20 Bom. L. R. 365=19 Cr. L. J. 593. 1923 L 332. 1923 P. 
91. 61 I. C. 705. 

7. If the child who was raped, is unable to give relevant information by reason of 
tender years, the Court should not examine her at all. 32 Cr. L. J. 63 = 19301*. 
337 = 127 1. C. 862, 38 A. 49 Foil, 41 C. 406 Not foil. 

8. If a girl of six 5'ears gave reasonable and comprehensible answers, she was a compe- 
tent witness. 1932 C. 723, and her evidence should be relied upon. 1921 P. 109 = 
22 Cr. L. J. 417=61 I C. /05. 

9. It IS not likely for a child of seven years to distinguish between things which he Iws 

heard and those wliich he has seen, and when inconsistent statements occur 
evidence, much importance should not be attached to his testimony. 1934 P • 651. 

1923 P.91 Kef. . , j « 

10. Children are a most untrustworthy class of witnesses, for they often misLake dream 

for reality and repeat glibly as of their own knowledge what they hare beard 
others, and are greatly influenced by fear of punishment, by hope of reward, and by 
desire of notoriety. 1933 L. 667 = 34 Cr. L. J. 606. 

16. Competency of — . 

1. The only test of competency is that the witness should not be prevented from 

* understanding the question pul to him or from giving rational .mswers due o 

tender years or other causes 1927 P. 406= 102 I. C. 349 = 28 Cr. L. J. 541. 

2. When a witness is presented as witness, it may be objected (1) that he is mcompe 
tent to testify, (2) that an oath, or affirmation cannot lawfully be administered 
him. The first objection falls under S. 118, Evidence Act, while the second uo 
S. 342, Cr. P. a 3S P. R. 1887 Cr. 

3. .\n informer is a competent witness. 38 P. R. 18S7 Cr. 

17. Compulsory production of — , 

Court cannot ask a partv to prodnee a particular witness or his case will be dismissed 

1924 L. 617. 
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18 Conduct of — . Sc<3 Conduct. 

19. Confession tu— . See Confession to Police Officer. 
20 Convict as—. See— 26 

21. Costs of summoning— . See Costs. 

22. Counsel for accused as—. Ace Counsel. 


1. Though a person may be both advocate and witness m the same suit, but such a 
course is most strongly disapproved. 40 C. 898, 29 I. C. 135, 

2. It IS improper for a Counsel to appear in a case in which he may have to give 

I>e may be personally interested. 1925 S. 99 = 25 Cr L 1 571 
1930 L. 361, 1933 R. 34, 1927 P. 61 = 101 I. C. 289, 40 C. 898. ' 

3. Calling a Pleader for the accused as prosecutisn witness in the middle of a case is 

nT3 = 9ri C = prejudiced or not. 1925 M. 

4. No self-respecting Counsel would like to conduct a case for the defence after havinv 

been called as a witness for the prosecution. 1925 M. 1153=91 I. C. 65. ^ 

5. A Pleader merely called to give evidence as to what had occurred in a previous suit 

n which he was engaged as a Pleader, cannot be allowed special fees. 46 B. 89. 

® to be produced as witness he should not be excluded from 

ne c-ourt room, but should be allowed to conduct and plead. 44 M. 916. 

7. A counsel may make a staternent, robed, from the Bar, without being sworn on any 

% matter within his knowledge m connection with a case. But, if he does not aN-ail 
himself oi this privilege, he can give evidence from the witness box unrobed and 
onoath.Taylor, S. 1381. 1928 M. 690, 3 C. W. N. 694. But 27 C. 428, 

■ Correcting deposition by—. See Reading over statement. 

24. Corroboration of . See Accomplice — 4, Corroboration, S. 157. 

25. Credibility of. See Evidence— 6. 

26. Criminal as—. 


^ should ordinarily be placed on the uncorroborated testimony of a criminal 

ion°t , ® undergone sentence of imprisonment and who is under Police surveillance. 
1925 L. 397 = 89 I. C. 311 = 7 L. L J. 219 = 26 P L. R. 518. 

^ should be attached to the evidence of a witness who 8a>s, not only that 

eeds were forged, but that he himself had been a partv to the making of them. 
2^ o. L. R. 507, Field’s Law of Evidence in Br. India, Eighth Ed., P. X\I\. 

. Cross-examination of Sen Cross-examination. 

28. Debtor as- 


To say that because one in the ordinary course of one’s business owes money to certain 
Person, one should not be belie\ed, when speaking in favour of that person is too 
absurd. 1923 R. 30 = 70 1 C. 902. 

9- Defamation by—. Sec Defamation. 

_ ‘ . See Defence iMtnesses. 

1. Delay in disclosure by— . See Delay— 2— 12- 

''ben a witness keeps quiet for many days after the occurrence and comes forward after 
the Police had made the discovery is not reliable. 1933 L. 43S= 84 I. C. 321 =5 
L- L. J. 325=26 Cr. L. J. 257, 1922 P. 348 = 67 I. C. 5Si = 23 Cr. L. J. 421. 

2. Demeanour of — . Sen Demeanour. 

33. Denomination 

Credibility of witnesses must not be judged from tfceir denomination. 51 C. 418= 1924 
C. 323 = 81 I. C. 264, 11 C. W. S. 10S5 

. Departing without leave of Public servant. S. 174. See Public s^rvaal. 

Diet money to — . See Diet money. 
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36. Disbelieved as to one accused, S^ee Evidence. 

Evidence of a witness if held to be unreliable in respect of one accused, cannot be held 
to be reliable in respect of the other. 99 I. C. 857 = 3 L. L. J. 147=28 Cr. L. J. 
185, 1934 O. 286. 

37. Discharged accused as—. See — 2. 

An accused who is discharged or against whom prosecution is withdrawn is a competent 
witness igainst persons who are jointly tried with him. 25 B. 422, 1 B. 610, 56 
C. 1023, 1933 C. 148 = 34 Cr. L. J. 675. 

38. Disinterested — . See — 61. 

Disinterestedness of a witness is no ground for believing him to be true. Tne Court 
has to see whether his evidence is in consonance with probabilities and consistent 
with other evidence and generally so fits in with the material details of the case for 
the prosecution as to carry conviction of truth to a prudent mind. 1930 N. 108= 
122 I. C. 434=31 Cr. L. J. 417. 

39. Distinction between prosecution and defence. 

S. 118, Evidence Act, makes no distinction between prosecution and defence witnesses 
about their competency, credibility, etc. 3 R. 11 = 1925 R. 122=85 I. C. 236=26 
Cr. L, J. 492. 

40. Doubts about the veracity of — . 

In order to discredit a witness it is not enough to suggest doubts about bis veracity. 

49 C. 132. 

41. Dumb. S. 119, Evidence Act. * 

When a witness is so deaf and dumb that it is impossible to make him understand the 

question put to him in cross examination, he is not a competent witness and 
tion cannot be based solely on his evidence. 14 I, C. 655 = 13 Cr. L. J. 271 = 1“1‘ 
M.W. 15. 100. 

42. Enemical. 

1. If the prosecution evidence is disbelieved and conviction is based on the evidence of 
complainant who has serious enmity with the accused, the conviction is not souna. 
1923 P. 519=72 I. C. 360=24 Cr. L. J. 360. 

2. In case of enmity between the parties, their evidence requires independent corrobora* 
tion. 1925 L. 42 = 84 1. C. 937=26 Cr. h. J. 393. 

43. Examination of — . See Examination.of witnesses. 

44. Examination of — by Pleader in his chamber. 

There is nothing wrong in the Pleader or Advocate examining the witnesses in chambers 
before they appear m Court, as it is intended to find out what they have to say a 
conduct the case properly. 14 I. C. 763=13 Cr. L. J. 299. 

45. Exclusion of — . 

1. The rule as to exclusion of witnesses from Court until they have been e.'camincd is 
not without exception. It does not extend to parties or their Counsels who bav 
conduct the case. 44 M. 916, 62 I. C. 828, 1934 A. 840. 

2. S. 352, Cr. P. C., gives to the Court the power of ordering that any 
person shall not remain in Court, and the section makes no exception in the c. 
of Police Officer. 1925 N. 296 = 26 Cr. L. J. 1130. 

3. The nniversal practice in India is that when a witness is being examined, other 

witnesses should not be present. 1934 A. 840= 152 I. C. 30. 

46. Expenses of— . See Expenses of witness. 

47. Expert as — . See Expert. 

48. Eye. See Eye witness. 

49. Friendship vrilh — . 

I. No inference of complicity m crime can be drawn from the fact of friendship 
accused and his co-villagers. 1922 P. 88. 
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Z Witness being friends or relations of each other is insufficient for discrediting their 
testimony. 1934 L. 158. 

50. Hostile. See Hostile witness. 

51. Husband and wife as — . See Husband and wife. 

52. Impeaching credit of — . S. 155, I. E. Act. See Impeaching credit of witness. 

53. Implicated in the crime himself. 

\Vhen the witnesses in a murder case irnphcate the accused onh' when they are faced 
with the necessity of exculpating themselves, their evidence is open to grave suspi* 
cion and no sufficient weight should be attached to such evidence. 1930 P. 338= 
1930 Cr. C. 710. 

54. Implicating innocent persons. See Evidence — 3. 

55. Important^. 

A Court should make everj’ attempt to secure the evidence of persons whose evidence is 
extremely important for the case either by procuring their attendance or by Com- 
mission. 99 I. C. 599 = 27 P. L. R. 501=28 Cr. L. J. 167. 

56 Improving upon former statement. 

1. It is unsafe to rely upon a witness who materially improves upon his former state- 
ment. 212 P. L. R. 1915, 1934 N. 204. 

2. In this country, complainants with good and true cases, frequently are foolish enough 
to try to improve It by devices so transparent that Courts have little difficulty in 
separating the false from true. 31 P. R. 1914 Cr. 

57. Impulalion ajainsl— . S. 148, Eridence Act. 

!• A question put to an intended surety about his conviction thirty years eld ^ should be 
disallowed on the ground that it related to matter so remote in time that it ought to 
influence Court's decision as to the fitness of such surety. 26 A. 37). 

2. Though evidence may be given of facts, as that the witness has brought or defended 
actions which have been dismissed or decreed against him, or that he made false 
charge and so forth but the evidence of particular opinion formed by a Judge in 
ancther case of the credit to be attached to the testimony of a witness tvho is cross- 
examined, m a subsequent trial, is inadmissible. 4 C. W. N. 684, 5 P. 777. 

58. Incriminating question to—. Sec Incriminating questions. S. 132, Evidence Act. 

59. Indecent or scandalous questions to— S. 15', Evidence Act S« Scandalous 

questions. 


50. Insinuations against—. 

A Court ought not to permit the making of insinuations against the defence witnesses as 
being related to accused, when the witnesses have not been questioned with regaro 
toit. 53 I. C 156=^0 Cr. L.J. 7-18. 

51. Interested^ — . 


1- It IS open to Magistrate to relv on the evidence of any person, although interest 

1930 C. 645, 51 M 956, 1931 L. 529. 1929 M W. N. 587. 

2- Conviction based on the evidence of interested witnesses " *^0"] 

tinned m the First Information Report pr 1 I '*25 

tradicted by other witnesses, IS not maintainable. 92 I. U. I/O J •• * 

3. Conviction on the uncorroborated evidence of an enmit^ith 

collateral, though not a near reUti^rf ibe deceased whose family had enmity -ith 
the accused, is not safe. 1922 I... 76. 


The mere fact that atttiesses are relatives and interested is nn 
llient it the point can onlv be established by their testimony. 3. I. 350. 

5- Where , fi,h. fakes place in n shop, it ts scnrcely •tatj^' 

famih members would give evidence against tkeir own ccstomcfS. rteir 

would be to sa^ that nothing disorderh bad p*I?\ -5/cf ^l! 

hold under a'l.eeme from the Government. 2 P. 309= 1923 1 . 413 -24 Cf. L, 

J. EOl. 
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6. Where witnesse 9 brother brought a comjilatnt against accused's cousin one year 
back, the witness is not an interested one. 1925 L. 3|8 = 26 Cr. L: J. 757. 

7. ^ailclars and Sit/aid/ios/tes are interested to give evidence on the Police side. llO I. 

C. 674 « 29 P. L. R. 539. 

8. The evidence of a servant who is not respectable is not of much value. 1922 P. 88. 

9. If evidence on both sides is interested, guilt of accused should be judged fror snr- 
'rounding circumstances. 1933 L. 1055=147 I. C. 722. 

62. Intimidating. iS'cc Legal Practitioners Act. Ss. 13 — 17. 

63. Leading questions to—. See Leading questions, 

64. Liability to bo prosecuted for defamation. See Defamntion'^44-D. 

65. Low status of — . 

The mere fact that the witnesses did not anpe.nr to be men of status and were cultivators 
is not sufficient ground to discredit their evidence, when nothing is suggested which 
would be sufficient to discredit them. 1924 P. C. 106=80 I. C. 641 = 1924 M. 'V. 
N. 445, 49 C. 132, 1935 R. 297=158 I. C. 93. 

66 . Magistrate as— Sec Disqualificati n of Judges — 7—6, and transfer (grounds) 

67. Master as — , Sea Master and servant. 

68 Medical person as — . Sea Civil Surgeon. 

1. Where in an examination of medical witness, the Magistrate instead of recording the 
statement describing the injuries on the person injured, recorded a brief statement 
to the effect that the witness had examined the Injured person and the li^uries were 
given in detail in a certain exhibit, the procedure is Illegal. 1928 L. 69=28 Cr. L. 
J. 969. 

2. It cannot be laid down as a general proposition that medical evidence is of less value 
then that of eye witnesses. When the doctor states what he saw as to the contents of 
the stomach and the food regurgitated into the larynx, it requires no expert to draw 
conclusions from those facts. The Judge himself can draw the conclusion, as well 
as the doctor as to the cause of death. 1929 0. 248=31 Cr, L. J. 181. 

3. Court should not accept blindly the medic.!! evidence, 1924 B. 457, 50 C. 100. 

69. Motive of — to implicate accused. Sea Motive--9. 

Where there is apparent grudge against a party and there is motive to implicate an ac- 
cused, the evidence must be examined with caution. 1929 P. 705. 

70.. Non>production of — . 5.114,111.(0). Hv. .Act 

1. Prosecution is under no obligation to examine witnesses who, it has reason to 
will not speak the truth 1930 C. 134=34 C. W. N. 170= 125 I. C. 746=31 Cr. 

J. 918, 8 C. 121, too widely stated. 1935 R. 506, 1933 C. 600. 

2. If prosecution witnesses who were on the spot, .are not produced, Ihe 
against the prosecution. 8 C.,121 (125). 14 C. 245, 14 A. 52 (523), 7 

318. Sea 1927 M. 475 unless there is sufficient explanation. 61 C. 711, 58 C. 

= 1932 C 118, 4 C. W. N. 576. ^ 

3. Where the prosecution has reason to believe that the inmates of the house oi 
accused, if examined, would not tell the truth, not being inclined to help prosecu- 
tion, there is sufficient cause for omitting to call them. 49 C. 358 = 1922 C. 3o^ 

4. The non-production of material witness like the investigation officer is a 

Omission which cannot but throw suspicion on the whole prosecution case r- 
= 71 I. C. 219 = 1922 P. 582=24 Cr. L. J. 91 

5. Failure of prosecution to examine a material witness j’asti'fies the 

the witness if examined, would have deposed against the prosecution. 1923 
= 107 I. C. 100 = 29 F. L. R. 14=29 Cr. L. J. 212. 

6. A prosecution itness examined in the Committing Magistrates 

examined by the Public Prosecutor in the Sessions Court on *be ground ® ^ 

witness was hostile. The witness was present and not availed of by the 
Held, that the Public Prosecutor was not bound to produce any witness w i 
not expected to give true evidence. 1930 L. 82 = 31 Cr. L. J. 176, 1922 i-«- • 
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7. Non-proiiictinn nf <inic of ihe cmnot in any w.iy affect Ihe credibility of 

the TMtae««e« that bare lircn pro loced. 1924 1^.241=73 1.0.932 = 5 L. L. J. 52+ 
= 24 Cr. 1. J. 705. 2 1\ 309«r423 P. 413 = 74 I. C. 705. 

S. It is of course nat for the Police or Public Prosecutor to champion a particular 
theory and to rupprets the endence of a reliable witness simply because his 
testimony is incon«isleni with it. 2 P. 309=1923 P. 413 = 74 1. C. 70:; = 2+ Cr. 
L. J. 501. 

9. All witnesses ^ ho rro\ c their connection with the transaction, connected with the 
prosecution must l>c called etceplinj; those that arc untruthful or unnecessary. 
1924 M. 239 = 75 I. L. 9S7=25 Cr. L. J. 75. 

10. Where m a c.ase under S. 1 4 3, Penal Code, there were four persons ot the locality 
in the mob restraining and demonsiratintjand they w-ere thus m a position to de- 
pose to the words uttered nnd conduct di<plajed br the mob, but these persons 
were withheld without offcrinR any reason. Held, that this was sufficient to dis- 
credit prosecution Tcmon. 1928 P- 9S«= 105 I. C. 234 = 23 Cr. L. J. 906. 

11. The Police are entitled, if they like, to rest their case on the evidence of two or 
three eye. witnesses but where there are many other people who could hare given 
evidence in the matter, they shoalJ hi calls 1 O.n'ssm d» so is a circumstance 
against the prosecution. 1929 M. \V. N. 5S7. 

12. In a capital case, it is the duty of the crown to place before the Court all materials 
irrespective of the question whether they help the accused or the prosecution. 8 
P. 279=1929 P. 275 = 116 l.C. 770=30 Cr.L.J 675. 8 P. 625 1929 P. 343 = 
i20I.C. 37 = 30 Cr. L.J 1136. 42 L. 422. 

13. If a W'ltness can cn reasonable grounds bean accomplice, the prosecution need not 
produce him. 43 I. C. 241 = 19 Cr. I- J. 81 = 21 C. W. S. 1152. 

14. The duty of Counsel for the crown is not to secure a conviction but to assist the 
Court In arriving at the truth and consequently to call all such evidence as may 
throw light on the case. «4 C. 477. 30 I. C. I28=19C. W N. 923 = 16 Cr. L. J. 
576=21 C. L.J. 396. 42 C. 957. 

15. In a Criminal tnal It is not incumbent upon the prosecuhon to produce nil the per- 
sons who happened to have gathered at the spot where the offence occurred and the 
prosecution of two or three of the respectable and leading members of the village 

. would suffice. 112 I. C. 215 = 2«» Cr. L.J 999 = 10 L L. J. 229 


16. The duly of seeing th.at all evidence essential to the prosecution c-vse is before the 

Court IS thrown by Cr P. C., upon the Magistrate himself. It is not open to a 
Magistrate to acquit on the ground that the prosecution had failed to produce a 
necessary- witness 1923 O. 667 = 88 1. C 10‘2=26 Cr. L J. 1266. 

17. Where a number of witnesses who could have given important information were not 
produced, the Judge should direct the jury to draw an 

prosecution. His omission to do so amounts to misdirection. 50 L. 51B. i r. 5U 
1928 P. 31 « 10+ I C 459, 33 C. L.J- 180. 

'8- I( lh« person who figured very largely .n Ih- -videuoe of approver .s not prod^ 
an inference against prosecution may be drawn. 1931 L.. 4U»-i3i i- ^ too 

Cr. L. J. 818. 

w- W.lhhold.ug of evidence ,s a flaw m prosecution, still each case depends on its 
Circumstances. 1932 L. 500 = 33 Cr. L- J 497. 

20. When some of the eje-witr.esses prove the P*^«‘Jtion case and the r«t are not 
produced, there IS no presumption m favour of defence. 1532 C. 871-36 UW. 
K. 1038. 

Every person evammed by pohee need not be ^uced But iu murder cases rvil- 
nesses supporting the plea of alibi must be produced. 1934 A. 908. 

-2- If the crown does not produce a witness in Sessions Court, although esamiued iu 
Committing ^^aglstrate■s Court the Judge cannot compel crown toevamtue him or 
to tender him for cross-esamination. He can examine him as Court wituess or 
draw an mietence against the prosecution for his non-ptoduction. 1935 S. 60 = 

1935 Cr. C. 248, 
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23. I’focfcminn nnt l*oiimMo rt-imin" v.-hn^will nnf lli* Pfos^cntion 

ca«p. 1935 V ‘»5*»3r. Cf. 318-’ 153 I.C. 4f/,. 

24. For the n^'n*pr<vhictinji of all !h" wilnene^ m .rlrcfie cnti-hi^ion ihoul.t he drawn, 
if the rTufcncr nftu.illv Kirni ««fneicn! nn 1 tinimpe-ieheil. 9 Moor. 1. A. 516, 
I W. n. P. C. 25. 

25. There In no corrc«pin.!(ns inference .ujiinnt tS- f. I fr is merely on the de- 

frn'JiTe nncl owes nn duty to nnv on* Imt htjn«'*lf. Hr js n! hherty to rely on 
the wltne«<es of the e.nsr for the pros^-wtion or to call witnesses, or to meet the 
charge In nnvother tvny he chms^s. 8 C. 121, 10 C. 140. 

26. When prosecution not summon a witness. Court canmf summon him a* P. \V. 
nt the inst.anceof defence. 1935 II. 306. 

27. Prosecution tihould not nvolt! calltnr n witness merely hce.nuse l)e is likely to 
girc erhlence In favour of neri:»ei!. I**}! A. 90?. 

71. Not believed m previoui trial. 

The mere fact that a w-lirjess is (Iist>cliere<i in .a prerloos iml do-s not make him ca- 
reliahle on the ssm* f.icts in ttnother procccffmc. 1931 I.. 3?“I30 I. C. 410=32 
Cr. L. J. 522. 5 P. 777, 4 C. W, N. 6-4. 

72. Not disclosing n crime. 

A person who was cogiiirint of the oflrnce and omitted to disclose it for .a time is 
“practically accomplice'* and his testimony needs corro!»oration. 1934 C. 678, 26 
M. 1 Ref. 

73. Not rescuing the injured person. 

IS>e*witnesa did not rescue the .accused, the presumption is that he did not see the 
fight, 132P, L. R. 1915. 100 1. C. 357. 

74. Not remembering details. 

The f.act that the witnesses do not speak to details too minor to be rememhered at a 
time of excitement <loes not affect the truth of their testimony. 1935 0. 468=36 
Cr. L. J. 1151. 

75. Not summoned. 

Evidence of witnesses should not be discarded merely because they are caste fellows 
and not summoned. 1934 A. 735 = 1331. C. 120, 43 A. IS6= 1921 A. 27S. 

76. Number of — . S. 134, I. E. Act. 

A. For the prosecution. 

1. Order under S. 1 10 cannot be justified if there are only two witnesses for the pr^ 
secution, if the accused are respectable persons, 37 P. \V. R. 1910 Cr.= 10 Cr. 
L. J. 603. 

2. It is not illegal to convict a man on the evidence of only one wilncM. 
entirely depend on the circumstances of each case. 51 M. 955=1928 M. Ilo^ ^ 

Cr. L. J. 317, 11 Mys, L. J. 468, 52 A. 1005, 1934 O. 244. 

3. If a number of witnesses saw the occurrence, the prosecution need not produce ^1 
and the production of two or three of the respectable and leading rnembersof the 
village would suffice. 112 I. C. 215 = 10 L. L. J. 229 = 29 Cr. L. J. 999, 1923 P. 
■t6=I0-f /. C. r08. 

4. It IS not illegal to convict an accused on the statement of only one witness h^t the 
evidence must be free from all doubt. 1925 L. 295 = S4 I. C. 436=25 Cr. L. J* 29 . 

5. It IS the weight of evidence and not the number of w’itnesses which the court has to 
consider m a case. 1921 O. 115 = 63 I. C. 407=22 Cr. L. J. 647. 

6. The quantum of evidence does not depend upon the enormity of crime, yet it is safer 
to follow the rule tiiat “fouler the crime, the clearer and the plainer the proo 
ought to be," 59 1. C, 858 = 22 Cr. L. J. I5+, 1933 S. 166. 

7. A conviction for murder based on the uncorroborated testimony of a single witness, 

once before discredited, cannot be sustained. 12 I. C. 96=12Cr. L, J. 488. 

8. One witness is sufficient for a conviction under S. 193, I. P. C, 53 A, 598. 
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9. If a single witness attest several circumstan'ies, each of which is capable of corro- 
borating evidence, and if no such corrob irating evidence is produced, there must be 
great confidence in the integrity and veracity of this single witness before all 
these circumstances can be believed on his sole testimony. Gilbert on Evidetice, 
P. 180. See Field's Law of Evidence in Br. India 8th Ed., P. xxvi. 

10. As a general rule, a Judge should weigh nor number witnesses. But the wit- 
nesses under certain circumstances can be of great importance. “Where direct testi- 
mony is opposed by conflicting evidence, or by ordinary experience, or by prob- 
abilities supplied by circumstances of the case, the consideration of number of 
witnesses becomes most material. Ibid, at P.xxx. 

11. In false cases there is generally no lack* of witnesses, and any deficiency in the 
weight of witnesses is made up by number Ibid, at P. .xxx. 

12. Uncorroborated statements of single witness especially when they testify to atro- 
cious crimss, like rape, etc , or a known like accomplices, to be persons of bad 
character, or are interested in the result, are insufficient for conviction. Ibid, 

. For the defence. 

1. Where a number of respectable persons have given evidence in favour of accused, 
the court should not reject their evidence simply because prosecution have pro- 
duced larger number of respectable witnesses. 1925 O. 501 = 85 I. C. 370=2o Cr. 
L. J. 530. 1935 A. 850= 158 I. C. 424. 

2. The Magistrate has no right arbitrarily to limit the number of defence witnesses 
but can refuse to summon under S. 257, Cr P. C. on the ground of vexation or 
delay. 1926 L. 454=93 I. C 1039=27 Cr. L. J. 543. 

3. Where a large number of respectable witnesses testify to the good character of the 
accused as against meagre prosecution evidence or the evidence of Police Officer, .an 
order demanding security under S 110, Cr. P. C, is not justifiable. 9 L. 133®-2 
P. R. 1898 Cr., 37 P. W. R. 1910 Cr, 85 1 C. 370. 

4. The Magistrate has no power to curtail the number of witnesses except on the 
ground that their examination will delayer probably defeat the ends of justice. 2 P. 
L. T. 330=61 I. C. 718 = 1921 P. 308=22 Cr. L. J. 430. 

Oath to.“ See Oaths Act. 

B. Officials as — . 

Statement of High Government Officials should be considered like the statement of 
other persons Court snould not surrender its judgment to such officer. 1935 S. 
223. 

J. Omission of the name of — in I'. I. R hirst Information Report— 14. 

X Order of production of — . See Examination of witness Is. 

The witnesses as far as possible, should be called, in the order of events which they are 
called to prove and in chronological order. 1923 C. 579. 

1. Partisans as—. Interested 

1. If there are two factions, evidence of either parties should not be believed unless 
borne out by some documentary evidence. 1927 M. 820— 103 I. C. 134. 

2 Where the witnesses are partisans, there is alwajs a tendenej to strum a point in 
favour of friend. It is doubtful if they can conceive that they are thereby doing 
something improper. 1929 O. 494 — 119 J. C. 337 

3. When there is a party fight, it is conventional to include m the list of o.Teaders, all 
the adult members of a familj and their connectioas by raarruge. 1919 M. W. 
N. 789. 


• Where the case is between two rival factions jq a village and aJJ witnesses against the 

accused belong to me family of the deceased, some ccrrjborauoa is n«esiiry other- 
wise accused should be given the benefit of doubt. 1935 L. 130 1935 Cr. L. IK9. 

Pleader as—. See — 22. 

Policeman as—. 

• To discredit witness merely because be is Policemaa ts ispossiUe. 3 L« 144. 
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2. A Policeman’s testimoo)-. like that of every oilier witness most be judgeij on its own 
merit and shouid be accepted or rejected according to the circutnsiati-es of each case 
1930 L. 892=31 P. L, R. 683, 1935 A. 850=158 1. C. 424. 

84. Poor. See— 72. 

It cannot he affirmed as a general rule that a person is not trustworthy because be is not 
wealthy. -49 C 13 . 

85. Privilege of — . See Privilege. 

86. Prosecution of— for perjury. See False evidence. 

87. Prosecution — examined as defence. See Cross examination— 18. 

88 Prosecution of— during trial, S'ec Transfer (grounds) Directing Prosecution— 14, 

89. Reading over statement to— . See Reading over statement— 2. 

90. Refreshing memory. See Refreshing memorj-. 

1. Cemrt should compel a Sub Inspector to refresh bis memory by seeing the diarj, if he 
does not remember the facts relev.int to the case. 1924 P. 829 Contra 8 C. “39. 

2, If the PoUce Officer refuses to refresh his memory with reference to the diary, the 
accused is entitled to the benefit of the refusal. 1925 P. 151=26 Cr. L. J. 
738. 

91. Refusal by— to be examined medically, .^ee Medical Examination, Consent 13. 

In a defamation case based on allegation that a woman has had illicit pregnancy she 
cannot be compelled to submit to a medical examination against her consent and her 
refusal to do so is no eridtnce against her. 1930 L. 159= 123 I. C, 8+1. 

92. Relationship. Sec 61. 

1. Relationship to the patty calling a witness is not a sufficient reason by itself for dis- 
believing a wuness. 1923 N 322=76 1. C. 722, L. 598. 1934 L. 158, 1933 

O. 3+0. 

2. The evidence of respectable persons with special means of knowledge owing to rela- 
tionship to the parties should not be viewed with suspicion in cases where only oral 
evidence is ordinarily available. 25 I. C. 60, 32 I. C. 380. 

3. If the evidence of friends and relations is not considered as independent and reliable, 
then the Court shall have to fall back either on the evidence of enemies or total 
str ingers, who would have no business to be present at the time when offence is 
committed. 1931 L. 38=130 1. C. +10=32 Cr. L.J. 522. 

+. Where the eye witnesses are related to the deceased and there is no reason for their 
deposing falsely, they should be believed. 1935 L.. 94 (95)=* 1935 Cr. C. 92, 

5. Where the eye witnesses belong to the family of the deceased, some corroboration is 
necessary especially where valuable property comes back to the family of the com- 
plainants. 1935 L. 130=1935 Cr. C. 189. 

93. Resiling from his previous statement. 

1. The evidence of witnesses who have resiled from their previous statements should 
not be relied upon. 1925 M 879=27 Cr. L. J. 18, 1934 O. 507. 

2. Statement made bv a witness at the trial should be altogether rejected if it is in 
hopeless conflict with his previous statement. 1925 L. 483=27 Cr. L. J. 289. 

3. Evidence of a witness who retracted his statement in the cross-examination cannot 
be relied upon for convicting an accused, unless there are strong reasons to 

that the second statement in the cross-examination is absolutely fa!«e. 1925 I.-- ■<+ 

= 8f I, C. 1052= 26 Cr. L. j. 412=6 L. L. j. 280. 

4. No reliance can be placed upon the statement of a witness who can be 
influenced to make a statement at one time and shortly after to disown it, 1921 r. 
499=2 P, 1.. T. 125. 

5. A witness restlmg from some portion of his siateraent and who has b«ea allowed to 
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Witness — [condd^ 

1 04. Vi!Ia:gers as~. 

For some reasons best known to himself an Indian villager never says “ there -R-as 
general kicking and beating ” but" works on{ an analysis of fists and feet &ai right 
sides and left sides, which is easily shown to be ridiculous, but which does not prove 
him to be telling lies. It is merely his habit of thought and speech, 123 I. C, 43 
= 31 Cr. L. J, ^77=2930 M. W. N. 74. 

105. Voluntary. — 

The evidence of vo!untar 5 ’ witnesses who come forward as friends or associates of 
accused to give him good character, without being summoned, should not be brushed 
aside, unless discredited with regard to their honesty or good faith. 1923 A. 35, 43 
A. 186. 1925 0. 473, 

106, Waj Talcar — 

1. A witness who deposes that they saw the abducted woman at different times and 
different places, should not be believed in S. 493 cases, as they cannot be ade<}uately 
cross-examined. 100 P. L. K- I9J6, 5 L. 396, 

2. Was Takar or chance witnesses are easily procurable. 1925 L. 319**26 Cr. L. J. 
3086«8S L C, 30. 

107, Woman of loose character as—. 


It is not safe to rely on tbe statement of a woman of loose character without strong 
corroboration. 12 P. W. L.. 1911 Cr. 

108. Zatldar — 


1. Zaildars and Safaid Poshesare not Police officials, But it is to their interest to give 
evidence on the Police s»6e. 110 I. C. 674 *= 29 P. L. R. 539*29 Cr. L. j. 738, 

1924 L. 49. 


2. Zaildars and Lambardars are slock witnesses of the Police and they should not be 
behered tn Political or setni-Politicalcases, especially when they appeared m number 
of such cases. 1923 L. 333. 

3. The evidence of Zaildars and Safedposhes is not lobe discarded because of their 
position, though in some cases It may be suspected. It ought to be tested m the 

ordinary way. 1954 L. 870. 


WITNESS BOX. Sec Witness-|0. Dais 

WOMAN OF LOOSE CHARACTER. \Vjtness-i07. 

WOUND. 

1. Abrasions. 

1. Abrasions ate indications of friction between the surface of the body and some hard 
object being in most cases the ground. Lyon's Mcd.Jur.. 1935, P. <4/. 

2. Hjctensive abrasions are alwais suggestive of accidents. 

points where bone closely underlies the surface are usually the result of *, *.*’ j . 
injuries are generally found on the forehe.ad, elboas and the knees, m o • • 

fails in other directions may be indicated by nbrasions over the screen, or 
scapula or over one or other crest of the ilVift. Ibid, P. f4S. 


Abrasions m.ny he of nnic mortem or ^st mortem production. Ibid- 
The shape of an abrasioo may on occasions give useful inform-stlon. 
knocked down by a motor car may bear on his body the mark of the p« 
honey-comb like abrasions made by the radiator. Ibid, P. ISO. 

The abmions cax'.'cd by the fingei nruls ate cttcentic m «ihape. ^^^'7 ,i,e 

rase of ibrottlirg children and adutis. The marks are 
neck. Ect if only one hand ba»; been used there may be sever.-* 
al-rasiors on ore side of the throat and there v/iU be onlj one on the otnc - 


MrJ. Jur., T9J5. P. 172. 

6. Mark irft In I paturrs u«ed m harRing or m slrargtmp are m eff-Ct 

I' cf iVe fpsd^ni^. SiranguLtuen »s som'^tirr.es a'^ompbshef^ > 

f^r^» ry lb- threat w fth »rrrc hard Tbj-et, e4!. a bilbj of t lo S‘'- 

•Vru.ccs rsjll I* fcrrrtd cs ike frCCt tf tkreat. Lyon a iteJ.Jur., T93jt * • 



'^ound—{contd.) 

2. Concussion or commotion. 

It IS a term applied to the shaking ol an organ by a blow or fall, more or less remote 
from it, which causes derangement of its function or lesion of its structure Thus 
a blow or fall on the head, feet, knees or body, causes concussion of the brain, which 
may be followed by slight stunning, by haemorrhage from the ears, nose or eyes or 
by immedUte death. Concussion of the spine may or may not ailect the brain, and 

if violent, will be followed by paralysis of all the parts .A violent blow on the 

stomach, will suddenly extinguish life, by injnry of the nerves, and paralysis of the 
whole nervous System, and yet no mark of lesion can be observed m the organ on 
dissection. Ryan's Med^Jur., 1836^ P, 325. 

3. Contused wounds, 


1. Definilio't and causc.^ia) Concussion is an inj'ury, and sometimes a wound, inflicted 
by a bard, blunt instrument without loss of substance, or wound of the skin, but 
with laceration of the cellular tissue, and extravasation of blood, either diffused or 
congested on the skin or in the cellular tissue, if the skin be divided, it is designated 
a contused wound. Ryan's ^led. Jur. 1S36,P. 323. Lyons Med. Jur., 1935, 


(6) Contused and lacerated wounds are often the result of injury by means other than the 
employment of a weapon. They may result from (1) injuries by broken glass. If 
slight they resemble incised wound j (2) Fall on some projecting, more or less 
sharp object ; (3) Injuries from wild animals ; or (4) Machinery and Railway acci* 
dents. Severe contused and lacerated wound? are often accompanied by very little 
haemorrhage due to shock or bursting or crushing of vessels. Contusions or bruises 
include all degree of injury produced by blows, kicks or sudden pressure from 
explosion’s. Lyons Med. Jur , 1904, pp. 120-~123. 

2. Duration of t»yi<fy.— In almost all contusions there is more or less extravasation 
of blood into the tissue constituting ecchymosis. Ecchymosis shows itself as a 
dark dull reddish blue discoloration of the skin, which in about twenty four hours 
begins to change colour, becoming lighter, and finally disappears altogether in about 
five Or six days. Super fici il ecchymosis appears within a few minutes after injury, 
and IS first of a bluish black colour. Lyons Med. fur , 1935. l>. I/J. 


3. If a weapon has been used, it will probably have been a blunt or rounded one, such 

as a stick or club. Frequently the $h.npe. etc. of the we.ipon or inMtument 

employed can be iM/erred from the shape, and Situation of the Patch or pitches or 

ecchymosis. Ibid. 

IVenpons. ““Weapons commcnlv employed are fnrh*. fatki bound wuU tron (fo^,i 
rice-pounder, shoes, ropes, or cords or sphtcane Tailor $ M.d fur , I*. J5'^. 

5. The injuries produced by blows from blunt instruments on the mlp. owing to the 

free manner in which it mores on closelv to .ndjacent bo i-s. Ins cl is- mperhrial 

resemblance to cnr-woHfids Taylor s .MaJ fur . 2 j. 


6- Pores o/6/ou.—Etoon of Moot prove, Im e lo iiwlf .. lo .1.- f-Tce of l-!o.. 
The amount of Hood var.« will, thr <«’•<' o .n.tromral tl.r p.rT 
ttruok, and area w.lh the ind.vidaal voanc or oU, Crivnof if />. 

Hans Gross. 1934, Ed. P. 410. 
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2. Death from n mortal mjur>' may occur ; (a) Coma. g., from pre 
brain or fragments of bone or effused blood. (6) Asphjxia, c ^ from 
the TOOTcrnems q\ respiration, or mccbnnIcaJ inlerferincc with this p 
Syncope from loss of blood or from mechanical impediment to the heai 
or (4) shock, as in death from concussion of the brain, or from the effects 
blow over the region of the solar plexus. l.^ons Med. Jur. 1904, P. 1} 

6. Ecchymosis. 

Eccbymosis or blackness is an extravasation of blood by the 
of tne capillary vessels ; and hence it follows contusion. When ecch 
caused by injury, it generally appears in a short time, or in a few hours, 
times not before the lapse of days. The part appears red and bluish, then 
leaden colour, ne^t violet and yellow, and is marked most m the centre, 
gress and duration wiU he modified ago and constitution, lixans ftit 
1S36, P. 323. 

7. Fall from height. 

1. When considerable force is exerted, as m the case of a fall from a heighri • 
under a heavy weight, etc., serious interna! injuries may be caused without 
est external marks. Crttntftal luveaiigatiott by Dr. Hans Gross, Ed. 1934, 

2. Even when there is no internal rupture, death may follow from shock. A n 
thrown from the top of balcony or verandah, but there was no external 
Four days after he died. Post ntortem disclosed a rupture of the liver near 
inches in length. A man was thrown from the bullock cart, and fell on bis 
without losing his hat, which saved him from external injury, llis death was 
to be due to shock. Ibid, P. 417. 

3. A blow or fall on the head, feet, knees or body, causes concussion of the brai'n, 

may be followed by slight stunning, by hemorrhage from the ears, nose or _e) 
by immediate death. Concussion of the spine may or may not effect the brain, 
if violent, wvil be followed by paralysis of all the parts. A violent blow oi 
stomach, will suddenly e.vtingu«sh life, by injury of the nerves, and paralysis c 
whole nervous system, and yet no mark of lesion can be observed in the orgai 
dissection. Py(t}t's Med. Jur., 153$, P, 325. ' 

4. The term Dis/or/»o« is a serious lojurv followed by engorgement which may oc ■- 

dissipated for weeks or mouths, according to the habit and constitution of 
patient There is sometimes stiffness of joints ; sometimes rela.vation of the 1 
roents, which is to be ascribed to scorfulous or ricketly disposition. Eyan s A 
Jur. 1836, P. 326. , 

5. A blow from the front will cause a fall on the back, a push from behind wll thr 

the recipient on his face. When the fall is not due to any force, but to sudden « 
of consciousness, the body will fall on its face. The question of the V 

fall may be of great importance m some cases. Lyons Med. Jur„ 1935, 
133‘i34. \ 

6. Smaller abrasions, over points where bone closely underlies the surface, are usual 

the result of falls. Lyon s Med. Jur , 1935, P, 147. 


8 . 


Fracture of bones (and fall) 

1. The bones of aged persons arc sometimes very brittle and slight 

duce fracture Fracture may be asenbed to spontaneous causes. Thus bones navi 
been fractured by moderate muscular exertion. The elbow, heel bone, and Kne( 
pan and femur in old people are particularly exposed to this accident. ^ ° 

a healthy man has been broken by throwing a cricket ball. Taylors Med. Jur., 


1928, pp. 468-469. 

Fractures if simple are not dangerous, but if compound or comminuted, especially m 
or near joints, they are often senoos and ’may terminitta fatally. Ryans » 
Jur., 1835, i\ 325, Taylors Med. P. 470. 

The period of consolidation of fra' # .ch age and constilntion, «• th® 

same kind of fracture will , .ys in an infant m thkty or 

days in an adult, and . J person, or ® 

Ryan’s Med. Jur. JS36, P 
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4. Fractures will not be united sj soon in patients aTscted with goat, scorfclla, cancer, 
or venereal disease, mollities, or frigilitas assium, as in healthy individuals. Ibid. 

5. A fracture produced shortly after death, while the body is warm, and another 
produced shortly before deaib will present similar characters, except that 
in the former case there might he less blood effused. A fractore caused ten or 
twelve hours before death \Yould be indicated by a copious effusion of blood into 
the surroundinj* parts and between the fractured edges of the bones, as well as by 
the laceration of the muscles, or if a longer period before death, there may be 
marks of infl.amation. Fractures canned several hours after death are not accom- 
panied by an effusion of blood. Tttylors Med.Jur., 19 JS Vol. /, P. 470. 

6 . Whether /rnettire is due to bloic or /till. — Suppose that the deceased is annoying and 

following prisoner The prisoner, turns round and pushes (he sa^s), and strikes {says 
the prosecution^ the deceased, whn falls and dies speedily from head injury. Although 
the evidence of a blow or push maj be conflicting, it may be very material for the 
purpose of awarding punishment. The answer is by no means easy, but the following 
points my help materially to determine blow or fall -ia) The nature of spot or 
ground upon which the head w.as alleged to have fallen, soft earth, for instance, or 
a hard flagstone. If on soft earth, was there a sharp stone or bit of brick or 
other hard substance with which the head could have come in contact ? {&) Hoio 

did he full • forwards, backwards or sideways. Ic) The number and nature of 
the injuries. If a fight is admitted many of these may be due to it, but if only 
one blow, or none, IS admitted, then one fall can only account for one injury, irf) 
The pos.tion of tnjury. In a simple fall it is almost impossible for the vertex to 
be injured, unless the victim is knocked down when standing about his own height 
from a wall, and m the fall thus brings the top of bis head against the wall. 
Tailors .\]c,l. Jur., 192S, Vol. /. P. 441. 


7. In examining a fracture it is important to determine whether a wctPo/i has or has 
not been used, and this may sometimes be ascertained by the state of the parts. 
It IS common defence on all these occasions to attribute the fracture to an accioental 
fall. Taylors Med. fur.. 192i. Vol /. P 468. 

Fracture of the skull. 

1. With pail, ltd wtapms. or with weipoas the striking surface of which is small m 
propattion to the ranmeotam of its imptet. such as the blunt end of a hammer (o) 
the shape of the depression on the outer surface frequently con-esponds pretty 
closely to the shape of the contact area of the weapau; or (61 a lo.al starred fracture 
IS produced, which tuny or may oot eyteod beyon 1 the area of deptcsioa. Tuyfur , 
Med.Jur. 192S, P. 439, Vo!. I. 

2. SpiMeniig oj the tablies. fn the case of local fractures the table of the skull 
which at the ninment of impact is furthest from the force is splintered to a Urge 
estent than the table nearer to the force, owing to the fact that it is. ?i.u the force 

• unsupported. This ascertains the direction in which a solid object has passed 
through the skull If such a started local fracture has a limb estending from the 
locality, such limb will follow the rule, vis . the hue ol ''“''“'“..rtf" 
to the hue of direction of the crushing force, most frequently starting from the 
point ol contact Thus a blow on the side of the head held blTsunM °t'e7 

across the base and over the rertea from side >“ '''l!- ' 

and SO prevented from moving, the fiactnre may start for examnie in 

the blow, or at the opposite point where the bead was 

falls on the vertec the fracture may have begun either at the vertes cr at the base. 
Ibid, P. 439. 

3. Itisobviomstbat the greater the rtoleuce. as 

heavy vehicles, the mote difficult it is to actuallj t extensive fracture 

When the force causing the fracture is brrad one ,6,? 

andsepatatiooof the bones of the head without any division of the skin, lb 4. 

I\ 440. 

4. A blow on the head may P-3uce fractuve "Hhe muer table of ■IjjW'. -3^ 

ho^’es^hTweeribe oAU td .1.0 htai. rare ver, thin, and, in young persons 
especially, very easily perforated. Ibid, P . 440. 
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U'oMfu? — [confd,} 

'' « Pn»r o^ scissors* a birch broom. ?v tobacco pipe, a pen bolder have 

i\U been recorded ns ptoducing such fracture. Ibid. P.440. 

b. A peraon is occasionally sensible so long ns the foreign substance which produced 
the iracturc and depression remains wedged in the brain, insensibility and other 
n begjnninB lo manife*;t themsekes only after its remoTal. Ibid. 


Fracture of the skuH of a feetus in utero was caused by n fall. Set Cffsbtrliif), 
!\ US. Lyon s Med. Juk 7934^ P. 3/7 


In case of fracture of skull intention to cause death is presumed, 1936 R. 46=» 
37 Cr. L.J. 290. 


10, Gunshot See Attempt lo murder— 4. Murder— 30- 
A. Accjrfe«/iil — . 


1. The accidental discharge of firearm m.iy result in the tiounding of the person bold- 
ing the weapon or of son.e other individu.rl. In the first case the wound TviH be 
On the front of the body, and will often be from below upnards, as the weapon ts 
generally discharged while it is being e,ramined, when the mozrle is probably 
pointing upwards. tyo« * Med. Jiir,, I9S5, R 234. 

2 In connection with such accidental wounds the characteristics of a close discharge 
will be found. If an indiridoal other than one handling the gun is wounded, it 
will not be possible to distinguish the injury from a deliberately inflicted one. 
In cheap rerolvers, gas escapes at the lime of discharge. This gas, carrjirig with 
it unconsumed powder, will stain the hand holding the weapon. Blacking of the 
hand is proof of suicide or of accident. Ibid. P. 234, 

B. OtagKOSir o/— . 

1. Gunshot wounds resemble contused and lacerated wounds. If the wound is single, >t 
may hare been caused by n fire.irni lo.ided with powder and wadding only, if the 
weapon has been discharced near the body. Two orifices caused by the same dis* 
charge, indicate the employment of a hard projectile When two orifices are present, 
the orifice of entry wiU usually be found to be sm.aller and more depressed than 
that of esit, which latter is usually ragged nnd ei'crted. More than two orifices 
may be caused by one projectile, e, g., when this has entered the bi>dy after 
traversing a limb or ha*i split up against n sharp ridge of bone into two pi^cs, 
each finding a separate exit, or it may be caused by an intact bullet and a splinter 
of bone punched off by it. Lyon's Med.Jt$r.. 1904, pp. J20-721. 

2. If only a superficial bruise or abrasion be found it is impossible to say positiv^y 
that a firearm caused it, but grooved appearance m the skin and holes in the 
clothes may give some ideii. If the missile is found m the body it is conclusive 
evidence of the nature of wound. Ibtd. If the missile is found not in theb<My, 
but m the room, this is a piece of very strong circumstantial evidence to be weighed 
with the character of wound. The aperture of entrance is round only when the 
bullet strikes point blank, or nearly so ; it it should strike ( bliquely, the orifice 
will have more or less of an oval or valverlar form. If the projectile traverses a 
bone the direction of fire may be ascertained from the difference in the^ margin o 
wounds of entrance and exit. Bone always tends to beval at the point of exit. 
The entrance would show as a single lacerated hole about the diameter or the 
gun barrel, and sorrounded by a zone of blackening or burning if discharged 
within a short distance. Taylors Mtid.Jur., 1923, I'ol. /, pp. 510-511. 

3. With a small crashing force it naturally follows that the lower its velocity and 
power, the larger the wound, because the elasticity of the skin and other tissue 
has more time and opportunity to come into play with consequent greater tearing. 

It IS the 'same with the aperture >□ the dress when this is formed of eiasfi 
material. Ibid, P. 512. 

4. When an automatic pistol or revolver IS fired with the muzzle touching the 

the gases pass into the wound and lacerate the tissue by their expansion, ini 
causes the wound of entrance to enlarge than the exit wound. Ibid. P .515. 

S- The chances of two different bolts making identically the same marks are too remote 
as to be to all intents and purposes aoa-existent. 1935 Pesh. 152. 
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C. Direciioi] irfiicfi the firearm tmtfireti. 

1 . A firr.} from n firrarm hs« a tendancy <o continue m straight line from the 

roinl of rnttancr tn ilir of lodfrmcnt, or to the nound of exit, so that, if the 
intcmal Rcnjml f- ‘traipht. (Im straipht Ime proce. accurately the direction in 
wfich tf.e l atref ff tf «• ^p.ipon Tca^ poinled tvhen fired. I3ui 50inetJmes it is not 
not ‘Jraifht. Itit cutTfil, on account of slight oNtacles, such as bones, etc. The 
poeition rf thr tiound r( rntiance matU the part of the body which was at the 
moment of rii«chatcr nrate«t to the murzle of the ncapon, or rather in a straight 
line, ni'h the murrlc. It therefore indicates with mathematical precision whether 
the rictim na* hare the niuryfc or nith his lack or side to it. If we can discorer 
two fixed iv'irls where a tall has taoched a building without being defleeffed, it will 
be eax> to determine the direction. Tailors Med. Jur., 192S, pp. 522 523. 

2 . The deflection cf projectiles may occur not merely when they come in contact with 

bone«, bat when thev meet «km. muscles tendons, or membrances. A ball which 

entered at (he ankle hi« Vffi known to make Its exit at knee and another entering 
the f boulder was found l<low the right ear. Ibid, P. 524. 

3. \S htn .a shot is fired at n pers-in through pane of glass the person hrias must he in 
the Mme ftraigbt lire when tt IS produced by joining the two points, Wr., of the 
window pane and that where the victim was standing, unless it can be shown that 
the ajMilant was on hcrjc lack. CriMiinof /Mfestig/r/Zo/r by Dr. Hans Gross, 
1934 J>3., p. 29U 


D. 


XluJJft mark* or shot hrde«, b> Iheir situation, may indicate the position of the 
ftswilant at ibe time the weapon was discharged. Lyon's hied Jur., 7935, 
P, 237, 


OijtoHce of the firearm atscharfied. 

If the murzle of the weapon were 10 direct contact, the skin besides being burnt, is 
tern, and much lacerated. The bleeding is usually slight, and when it occurs it js 
more commonly olrfcrred from the orifice of exit than from that of entrance. 
Tailor’s !‘leii.Jur., I92S. I'ot. /, P. Sll : Lyon's Med. Jur. 1904, P. 120, Lyons 
Med. Jur., 1935, P. 2H 


2- If the distance from winch the gun is fired »s within 12 inches, the wound will, as a 
«fe, be single, w.hile Uyond this each shot will make a separate wound. (5e« 
Casftr, /. 2CC). Ilut it w ill also depend on the charge, size of shot, bore of weapon 
and whether choke or c> finder. Lyons Med. Jur., 7901, P. 121. 

-* In the case of shot guns, the distance from which the weapon was fired may be 
deduced from the amount of scattering of the charge. At about a yard the whole 
of the charge enters in a mass, producing a round hole about the size of the bore 
of the weapon, with ragged edges and su'rounded b) a zone of blackening and 
burning. As a rule there is imle trace of burning be>ond a ^aid, but traces of 
POtt-der marks may be found up to four yards or mere. Taylor s Med. Jur., 192S, 
^'ot. I.P.S16. 


I. 

5. 

6 . 

7. 

8 . 


The shoi begins to disperse in an ordinary cjfindencal gun at about three 
yards, at wlncli distance the bulk of the shot enters in one mass and leaves a bole 
^tth a few isolated shot around it. The dispersion gradually increases, and at about 
Itve yards an open pattern about ten inches in diameter is found, ffiirf, P. Sfo. 

At ten yards the diameter of spread Jsabont twenty inches, at twenty ywds about 

thirty inches and so on. With fully choked barrels the dispersion is about half the 
the above With pistol loaded with shot the dispersion is very much greater. 
Ibid, P. 510 

dispersion vanes to a certain extent with different weapons, and to a great extent 
^5th the mature and aualitr of the powder, and the manner of filling or loading. 
^bid, p, 510. 

It IS out of the power o! a witness to say from the mere fact of ^ bullet lodging or 
traversing whether the assasin was far off orfnearat the time the deceased was 


wounded, ibid, P. 5/7. 

A single bullet firJd frm fojr tj SIX I™™ person has been known tO 

produce an extensive wound. Ibid, fifi. 517'51H* 
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9. A OfScli^rge of BniA)! sliot, in contact tvitti tfic iltiii or dole to it, ge. 
not a roumi opening, but a acTcrc lacerate! wouiit!, lin’d, p, 5/,!. 

10 It ii uniimal to get raarkr of horning hsyon:! a yaril or a yanl .in 

shot gun, or at mire than half .a yaol with ,i rcrolvcr, ibid. P. SI'J. 

11. There arc but slight signs of hnrninc with autonntic pistols, even i 

for the charse of powilcr is very light, and it is completely cvploJed. 

12. The hgiter the projeelile, the shorter the distance to which it is car, 
dischatBeii near the boiiy, il may produce penetrating fatal nounil. H 

13. if there are marks of powder or horning and the automatic piste! i 
more than a foot away when fired ; if there arc no marks it is impossibl 
far oft it was, ibid, f >2 

14. Mo gener.al roles rcg.ardiog dishance c.an be laid down, fixperimenls mi 
with the weapon and with cartridges (or laidmg) similar to these wbicl 
to >i:ive been used. Jbtd, P. 522. 

15. As distance increases, the traces of smoke, tsitooing and burning dispej 

increased are.a an 1 fmnUy disappear .alto^rether. All may be found up ti 
6 mches and at ranges bcyoritl 3 feet rer> httle if an%. trace of powc 
observed. AiUomatir pistols as a rule fire cartridges loaded rvrth less 
those fired from revolvers and therefore produce less discolouration. 
/«vcs<rgrr/io« Dr. Hans Gross, I2ti. 19S4, P. 424. 

16. With professionally loaded cartridges and Smokeless powder a single woum 
up to aa range of about one \ard. but the burning, blackening and tatooi 
more intense than erer is to he found with a wound from a rifle, revolver o 
and the single wound has irregular, ragged edges. Ibid. At any range b 
foot, traces of imlindual holes made by separate shots are hkely to be foi 
bullet usually takes a straight line l>ei\veen entrance and exit and from t 
line of fire can be deduced. Shots discharged at short range may produce a 
similar to that made hy bullet, because the shot on quitting the barrel t 
packed, separating onlv later to form what is called the cone of dispersion. 
j)P 425^26. 

17. The distance at winch the shot tvas fired is usually related to the questl- 
premeditation, as it is manifest that a shot fired from a considerable distance 
not have been fired in the heat of sudden quarrel. leyon s illerf. J«r., t9S5^ P. 

18. If the gun is fired at a right angle to the body the burn covers an area cn 
in shape and about 6 inches in diameter. If the burnt area be oval in shapt 
indication is that the barrel of the gun was inclined to the surface. Lyon s i 
Jur . 1935, P. 242 

19. In the case of entry of gas in the wound or of burning of the skin, it is safe to i 
that the injury must hare been caused by a shot fired within an inch or two of 
body. Ibid, P. 244. 

20. A shot of cartridge about No. 6 m size fired at a distance of 0 paces is very lik® 
to cause death. The accused is guilty under S. 307, I, P. C 10 Cr. L. J. 5 

C L. j.432. 

E. Kinds of firearms and use. 

1. Guns inoludtng nfles . — Guos may be classified from several points of 

single, double, or more barrelled-muzzle or breach loaders-iifies or shotgun, b 
includes all projectiles in the form of small balls, loaded into the barrel not sji^ y 
but in quantities, and not compressed but simply retained by , u 

bullets are cast m moulds, shot is obtained by allowing molten lead to fail tnro g 
ft Setve, from a sufficient height into the water. To render the lead more ^ 
from '^rd to i per cent of arsenic is generally .idded. This detail is 
specially when the shot has remained spmstirne in the body. Shot is 
manufactured according to numbers, each number indicating a special size- > 
are distmgui«!hed by the number of pellets per ounce weight. The table on the h ?v 
page m.ty be accepted as a fair standard. 



Wound— (contd.) ■ - 

Table nivitig the number of shot tti 'otte otutce of Newcastle, chilled or soft shot. 

Si/e^ SSG AAA AA A BUB BB B 1 2 3 4 Ti 0 7 8 9 10 12 

Pellets ounce.- 11 40 48 JIG G1 7G 88 101 122 I4i) 172 21S 270 310 450 580 850 1250 


Criminal Investigation by Dr. Hans Gross, Ed. 1934, P 273. 

2. Modern -will fire a bullet up to 22 with accuracy up to ranges of at least 

fifty yards and that serious damages can be done at considerable longer ranges. 
Ibid, P. 276. 

3. If a muzzle loading percussion gun has been used we must in making search look- 
out for accessories peculiar to this weapon, e. g., ramrod plug, wads, shot bags 
powder-horns, and such like which belong to a muzzle loader. Ibid, pp. 278-279. 

4. /« Brcfic/t /offdiiig s/iot gn/is th*re are three systems of percussion-pmfire, rimfire, 
central fire. In pinfire, a pin passes through the cartridge perpendicular to the 
axis, the hammer falls on the pin, which causes the cap to explode. Rimfire is 
unknown in common use. Central fire cartridges are now universally employed. 
Ibid, P. 279. 

5. When it becomes necessary to distinguish between shots fired from a muzzle loading 
rifle and a breach loading rifle, we mu®t remember the way in which muzzle loaders 
are charged. The po^tJer is first poured down the barrel, the mouth of the barrel is 
then covered with a well-greased piece of cloth, called a patch on which the 
bullet is placed, pressed down and finally rammed home. Hence only certain pro- 
jectiles can be used. A round bullet is almost certain mark of a muzzle loader. 
Marks are also left by the patch, but this happens on the contr-ary when the bullet 
fits very tightly. Ibid, pp. 2S0-2S1 

1- Pistols In all pistol shooting the shooter looks at the object aimed at and not 
at the pistol. Ibid, P. 284. 

8. Revolver. A service revolver, firing a 455 calibre soft lead bullet, will stop any 
body if It hits him anv where. Very compact weapons of *38 calibre or less will 
not seriously disable unless a vital spot is hit. Although shots from a revolver or 
pistol can be effective at long ranges, the weapons are ordinarily used only at close 
quarters, There are many varieties of country made revolvers m India from which 
shots can^be fired Ibid, tp. 28‘>-286 
F- Marks on dress and size of shots. 


1. It IS possible to find large gun shot wounds while the dress covering them is not m 
the shchtest degree injured Dr. Bick says that he found a deep wound m he arm 
with fracture of the humerus without anv corresponding hole in ^‘^e^ ^e cloak or 
tunic Cnmtna! Investigation by Dr. Hans Gross, Ed , 1J34, P. 4..J. 

2. At very close ranges there may not be much diffetence in the appearance of wounds 

cased bTshots of various s.aes ; .be smaller the shot the more m.nutely .rregular 
edges are likely to be Small shot will osoallj- lodge m the bod , J»tB= »te 

likely to pass through and to make eait wounds. .1 6red from close range. The 

shot most commonly responsible tor injuries here ate of size bG. BB. Nos. 4 and 

6. Lyon's Med. Jur., pp. 214-245 
• When was the fiiearm dts:hargc.i 

1. For a few hours there ,s a smell of hydrogen snlph.de. and 

tion of fnntiniT a reaction for sulphides will be obtained for fi\ e or siv hon«. 
sSpha.eI°a;^'fon„d' onlv in traces fur the r 

increase. Iron salts m the ferrous state are asnally f™"'i " 

stages, and gradually become converted into feme salts. Tnylor s SUJ. J«r.. U.K. 
Vol.I.P 541. , 

2. liecently discharged firearms will be found 

residue left by the gun a dark-coloured liquid, 

divided carbon ard „tnr wi.h a tclS.ion 

alkeline m lesction, and wMcn, aiicr into notajsim 

of a bad salt. .1 Iter a time tbe rola-sinm snlphide teomes 

sulphate Again tbe weapon alleged to have been used ma, show , go, recent 


Wound — {conid.) 

727^^ '“iored as the result of its use. Lyons Med.^fur., 

H. When -was it inflicted. 

1. A gunshot wound undergoes no marked change for an hour or so after its infliction. 

Taylor s Med. Jur., 1928, P. 513. 

2. If the wound be something over ten or twelve hours in age, its age must be judged 
by the amount of swelling, sloughing, suppuration, etc., for it becomes then merely 
a bruised, probably septic, wound. Ibid, P. 5l3. 

I. Whether danSerotts to lifle. 

1. Gunshot wounds are dangerous to life, first from shock ; secondly from laceration of 
a large blood vessel or important viscus, such as heart, brain, liver, etc., and thirdly, 
beirig contused wounds, the tissues are killed and consequently slough, with danger 
of hemorrhage or septicsmia, etc. Taylor s Med. Jur., 1928, P. 515. 

2. So long as the missile still remains in the body danger exists. Ibid, P. 515.' 

,3. Instances of gunshot wounds proving fatal after a year and a day are not infrequent, 
and they show the inconsistency of limiting the legal responsibility of an assailant 
by the period at which death takes place. Ibid, pp. 515-516. 

^ 4, Fatal wounds may be caused by gun powder and wadding alone if fired within about 
four inches from the body. Lyons Med. Jur., 1904, P. 121. ■ 

5. A single pellet of shot may cause death by penetrating the aorta or the brain through 
the eye. Ibid, P. 121, 

6. The question as to how long did the victim survive can be answered by [a) nature 
of the wound, (6) the organ wounded, (c) the state of the wound as regards sup- 
puration, gangrene, healing, etc., and 'rf) the amount of blood lost. Taylors Med. 
Jur., 1928, P. 513. 

J. Whether due to accident, suicide or homicide. ' 

The evidence to determine this question may be detailed (<i) from the situation of the 
wounds ; (b) from the design, (c) from the proximity of the weapon on discharge 
(4) from the position of weapon when found after death ; (c) from the direction of 
the wound, (J) from the nature of the projectile, wadding, etc. Taylor's Med. Jur., 
1928, Vol. /, P. 528 to P. 542 

K. Whether one bullet can cause more wounds. 

One ball may sometimes produce several wounds on the body and then there will be 
only one orifice of entrance, but owing to the ball splitting within the body and 
dividing itself into three or four pieces, there may be several orifices .af exit. This 
splitting of a ball has repeatedly occurred when the projectile in its course has en- 
countered an angular surface, or a projecting ridge of bone. Taylors Sled. Jur., 

1928, P. 525. 

L. Whether shots can be fired from pistol and revolver. 

1. That many strange varieties of country-made revolver exist m India fs certain. 
Criminal Investigation by Dr. Hans Gross, Ed. 1934, P. 236. 

2. In a recent case a number of eye witnesses testified that the accused had shot the 
deceased several times with a revolver and made off. Four shots were bred an i 
three of these a round bullet being used and in the fourth small shot. 

were weighed and expert evidence was given that they could not have wen r 
from any known revolver* Indeed 12 bore gun would have been requirca to a 
them. On the other side a Police Officer gave evidence that he had seen a 
made revolver which he thought might be of sufficient calibre to fake such a hui e . 
The appeal was adjourned by the High Court, and such a weapon ’ 

It was a muzzle loads having four short barrells welded together. Mv tout 'p 
rotated bv hand, bringing a Cap under the hammer. The conviction was ’ 

(By Madras High Court). At the same time a iwo-baiielled muzzle 
revolver cf larger calibre was found in which the barrels had been pored tn s 
one tectansuhr piece of metal. This case examplifies Ibe danger of atcep »ng 
dogmatic staterrentt from experts of the byman ranefy. Ibid, P. 2i0. 
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3. Naturally <\licn we find jliot we suppose it has heeii fired from a shot gun and when 
we find a hulfcl weconcludc that It has been fired from a rille of corresponding 
calibre and fifiinc but wc must not forget that the fact may be quite otherwise, and 
alvjre all wc must not dismiss legitimate suspicion on the sole ground that “ the 
projectile docs not fit tlie gun Crwiitutt investigahoii by Dr. Hans Gross, Ed. 
J9jd, P. 27!;. 

M. WhethiT sPf -inflicted. S<« ~37. 

1 1. How lonji a person lived after Ibe Wow. See—l 2 — D. 

1. In India a great many cases torn upon the question ns to how long a person could 
ha\e lived or what actions could have lieen performed by him after having received 
a given wound or wounds. Crioitiiof /iites/rfin/ion by Dr, Hans Gross, 1934 
/'. 421. 

2. .\ccuscd thrust hi* knife into the head of (he victim and inches of Wade bad pene* 
Jrated the brain. 11 is relatives tried to pull it out. but without success. He was 
taken home and then across country to a hospital. At midnight after half an hour 9 
hard work the knife was drawn out. The man perfectly recovered and gave evidence 
against the assailant. Ibid, P. 42!. 

3. The right pulmonary artery had lieen severed by a severe stab. The deceased was 
raid to have run a distance of 200 vards before he fell dead, and it was said that this 
was impossible after such a wound. The Court held that no definite collusion 
could be come to in such a case as to how far a man could go. Ibid, pp. 4- /•4-.4. 

12. Incised. 


A. By axe, 

Wounds caused by axe ire characterised by their great depth. They may ^ !u- 

weapon does not strike rquarely on the surface. If 

wound, corresponding to (hat of the blade will be comparatively 

o( the ajt strikes th.surfactfirsi it aill sink deeper lato the tissue than the toe 
and the cotrespondms end ot the tiound will the deepsr...The deeper '"d ‘here- 

fore, indicates the position ot the assailant^.. Aae tvounds on the head or trunk art 

ven* fatal. Lyon's hUd Jnr., JOSS, P. 170. 


B. By knife or dngger. 

1. In the case of knife the openine made at the moment of penetration will 
ed by the act of a.tlidraame the neapon. The, almost 

ofsht harme tan pointed extremities, so much so " "a 

that the nound has been inflioted by n rfoc«cr. an mstrnmeat wth reo cutting 
edges. Cnmnat /.ifestisarioi. by Dr. Wnns Cross. Ed. I9ii, P. dis. 

2. When a vrnnnd has each end sharp and points, it must <f a™nd 

has been inffioled by a dagger or other <l<>“W'"de';d '"f 

the u'ound has been caused by a knife ffith a ro .-.mos-ed The maximum 
the tsnund is sorarahat narroaer than the instroment iTlcSrtmg W 

difftrence betaeen the sice of the ^ ^ 

Hofmann S to i inch. An error may arise aijh “X tt. t' 

by the knife; often one might think ^ been’strnck on a part ot the 

has been only one. This ailt occur ahen the blow has been strn i 

body ahen the skin is folded back on connected toother n the form of the 

On stretching the skin, one sres several cots connKtea toge n 

letter 2, or even completely separated one from the other, ffad, 4IU. 

3. Eegardmg the direction of blow of knife “ bTobserred!' luf'p^^O. 

loimntion. All the necessary circomstances roost be oDserveu , 

4. Very sharp knives do not “'uhts ^'rbe'ng* g^ded irfhe direction of the 

and irregular wounds, if Us blade ® 

wound, is held obliquely thereto, tbtd.l. -• -.u i.ne, 

5. The edges of typical incised ooond are clean nut UTien exammed aub lens, they 

ore seen to be perfectly regular. Lyon s hUd.Jor.. ina. I. 
b. A blunt knite, saord ot axe causes tearing of tissues an t ere o 

Did. 


t 
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C, Dau^ercus tci life. ' ' 

1. lnc««;ca noimtls may prove fn\al thopRli Ihfrc i« no trace of h.rnjorrhape. Criminal 

Invisligi^liou by Or, hut. tfiS l>, ,f20. 

2. The wound caused by Kayonel Is seldom perocived as ttic mark l<fi on l>o(jv is msig- 
nirjccnt. The proJ)lcm i< more <ltOieuit when the wountled person \\-\% Uwatd avvht 
moment of rrccjvinR the woontl. The parts are then iv.jstcd, -when they ret'am 
their previous posttion the tnistine (ft«appeais ami the dincrent h>crs of pierced 
flesh arc sn/'rr j/ii/msM differently from !»efore ; they have been displaced and nv> 

ougef correspond. lv.nfh htycr prercctl Is closed hy an vttipetforate<i portion. Ihul, 

p. m. 

. 3. Some knife wnunds present ft horriMc aspect ami yef are not morhsl or even dange- 

rous. A knife was struck into the hc.ul of a person and it could not he rirann out 
hy a blacksmith. He n-alked for -IS Ktmntes and went to a doctor who puffed it out 
•n'Jth the help of n crotv-har. lie was cured in 15 days. Similarly a shoe-maker 
drove 5 nails of about 2 inches each in his head and.w.is cured. Ibul, P.<f2t. 

P. How Ifijis n i'crsQU lived after the blow. .Scv*— 1 1. 

1. In India a great many r.a^cs turn upon the question ns to how long a person could 
hare lived or what action could have fieen performed hy him after having received a 
given wound or nounds, Cfitutnat Invezli^atiott by Hr. Hans Gross, lOSl P.dZU 
' 2. Accused thrust his knife Into the head of the victim and d} inches of blade had 

penetrated the brain. Hts relatives tried to pullit out, hut wiluoot success. Ffe 
was taken home and then across country ton hospital. At midnight after half an 
hour’s hard work the knife was drawn out. l‘he man perfectly recovered and gave 
evidence against the assaiKant. Ibid, l\ -tZU ' 

3. The right pulmonary .arteiy'had been severed by a severe slab. The deceased was 
said to have run a distance of 200 yards before he /ell deaif, and it was said that this 
was impossible after such a wcurd. 'Jhe Court held that no definite conclusion 
could be come to in such a case os to how far a man could go. ■ /feirf. i*, 

E, Incised wound tciGj hfuu/ wealxnis. 


It is not silwaj s possible to decide from the nature of the w ound itself w bat kind of instro* 
ment was used, indeed the wound sometimes presents appearance pointing to caUoig 
or stabbing instrument as the cause:— («•) There are ca.*es where an' ins'rumcnt to air 
appearance perfectly blunt Kt has some t-b.nrp or. pointed projection, more or less 
visible, such as a fence stake with a nail not very readily observed, or a small sharp 
splinter on a branch of wood, (ft) Instroments really blunt may in 
inflict long wounds with chan cut edges, especially on those parts ol the body ta 
the skull) where the skm is streiclied tightly over the hone. ■ Ho/fnarta 
down that wound. enured by putting instruments .are alway.s wedge-sharpe . 
the base, while the base of the wound caused by a blunt inslniment is wusne 
bruised, but the latest surgical authorities declare that ' it is often difncuit an 
sometimps quite Impafsible to draw apy distinction. Ciititiiral Jnveiitgafsoti y 
0r. Hons Gloss, hd , JW.J, Pi». df.-i— ifd. 


Kttxd of weapon used. 

In examining an apparently incised wound with the object of rtsc'ertaining the 

weapon, if any, ured in producing it, it is int{ orlant td noJe|: ' (o) Sitmitioii , 
Wound. 'An apparently incised wound on a part where’ the' skin closely 1 

bone, or sharp ridg^ of hone, may be produced without a weapon cr n. . 

wanpon. Blows w’lth llie fist over sharp ridges of bone'such'as chin or ° ' 

ridge or blows with a chih On the scalp, hiay produce uounds closely . , 

incised wounds. Wounds caused in this way are generalh’v but not >nva i • 
vertical to ibe bone. Lyons JIM. Jar. H)0i, V JPJ. /ft) Edges of ‘J® 

. Edges i.bould be examined with a lens. Sharp, clean cutj uninyerted * 

cate the use of a sharp-edged weapon tearing and inversion indicate the A ^ 
of a blunt weapon, or production without a weapon. Ibtd.r. Tf^- w ^ lAfted 
■ depth of the wound. Long incised wounds indicate the nsCj of a 

weapon, and may eitherbe caused by a single blow from'CMio .with a long, o 
.straight edge, such.as a sword, or by a drawing cot from one a stior S » 
such as a razor. In the case of swoid, the method of pr'oBuctiftn is often m ‘ ‘ 



Wound — (cofi/rt.) 

by the underlj in? ba.ies being clean cut through ; and m the cass of razor by the 
wound tailing off at one end into a superficial soratch. Ibid, 119. (rf) Generally 
the shape of the wound, its dimsnsuns and its situation, will afTord some information 
to the nature of weapon used, although it is very diJlieult for a medical man to 
distinguish blows by some instrument. Crtmiital {tive^tisntion by Dr. Hans Gross, 
1931, P, 417. (c) It IS easy to confound a blow from a hatchet with one from a 
knife, or a blow from a piece of wood with sharp angular sides with that made by a 
svsord Ibid, I'. 417, (0 *1 he wounded person should be placed in the same posi- 
tion in which the blow was given and whole scene must be reconstituted in the 
mind and its possibility verified. Ibid, P.417, (g) It is of very little use to com- 
pare with any instrument wounds which are in their swollen or cicatrised con- 
dition. The process of healing which commences from the moment the wound has 
been inflicted, rapidly transforms the wound and it is hardly possible to recognise 
the primitive form. lbid,t'.4lS. (/i) The wound lengthens out when it runs along 
the muscle, on the cQntrar\, when it runs across the muscle it contracts. Ibid, 
P. 41S. 

G U’eo/>o»s. 


1. Axe or hatchet usually produces comparatively short incited wounds, either deep 
or Accompanied by indentation and extensive fractures of (he bones bene.ath. Cutt- 
ing instruments with a concave edge and projecting point often cause linear wounds 
resembling a punctured wound at one end and gradually decreasing in depth towards 
the other end. Il the wound has been inflicted on curved surface, the puncture 
caused by the point, and the incised wounds caused by the edge, may be separated 
by an unwoiinded portion of the skin. Weapons which produce incised wounds 
are : (1) short edged light weapons such as razor and knife, (2) lieavy short-edged 
Weapons cf the hatchet class such as axe, knlh'in, si’rasi, gamhua iarsh and sacri- 
ficial knife (fchrtnrfo). Weapons allied to this class are the bor spade {t’^inora or 
kiidalt) the Gurkha knkri, khntpa or e^o^s-cutlerV knife a!?o belong to the 
spade class, (3j Long edged weapons represented b\ the curved swords {talwar) 
or the straight sword (Amc/i) and curved edge weapons with a concave edge and 
projecting point, such as the (rfrro toi/n) and the sickle (/msu'rr, daianti or tla). 
Lion's Med, Jur., 1004 P. 1 19, Lyon’s Med.Jur., lOjj, P. 1 7'7. 

2. Wounds inflicted bj axes or axe heads with convex edges on longshafts, are often, 
especially if well aimed, straight and clean cuts. Cnminnl /iivcs/ifititioii by Dr. 
Hans Gioss, 1034 P.4iii. 
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3 Wounds caused by broken glass (which frequenth occur ni tavern br.aiv is) are arched 
and somewhat shell shaped, like the broken outline of the gla«s iiself. bir.ii-;ht 
cuts due to broken glass ate rarely observed. Ibid, /’ H7. 

4 Wounds inflicted by sickles and scythes never show asir.mgiit line hut .a broken ?tg 
z.ig line. Tins is because they are never sharpened like knives, [but, P 117. 

5. In wounds caused by cutting instruments the form of wound rarelv corre^iponds . to 

tie true form of weapon. Ibid, P. //'», 


ll'tri- ins off 6foivs by victim. 

1 Injuries are seen on the inner side of the forearms and on the h ind«. 1 ti’-«e are 
received during the victim’s attempt to ward off the blows or to gra^p *1^^ 

Such injuries form conclusive proof of homicide. Lyon s »1fe t. 'fJ >, t . < / 

2. A man in attempting to ward off a blow directed at his lie.-id throw s ‘yi'r 

above his head and the inner side of forearm is uppermost and injured, thut. t . \»4. 


Indirectly fatal. Sec Culpable homicide — 2l — 13 19 S 36. 

t'cuncs which cause death indirecth. It is assumed ***** deccji-.l >ur»ivf« At a 

ceuaiii peiiod, and that the wound is followed by mlt.xination. sep.ic i rtra, 
loxjcmia, tei ns or seme other mortal disease wl-ich i^ a Ci rf-riiii«'r''v o i 
injury, fnder this head may he al«o arranged all tl cxe ca^es wl icb rroi‘*_far I b; 
re.ison of snrcic.al opemtions rendereel iinperatueh rece'saty t r tl ^ 
injuries A w ounded person may have been tl e ^iih,*wt cf ' ‘j, . . 

mint, and the question will nn^e to wh-ch uf the twocau^e^ bt* h w'.’* 

It is to be observed m such cases. iLat the saperverirg di‘ea«r. J. e jv r . tl 

sul'cequent ilt-treatnient. should beef such .*» mfure .a* M a'-c’-u^t I r t-- - 

raj id death. Taylor s M(d Jur., J92i, P. 
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14. Lacerated—, 

A lacerated wound is one in wliich the tissues hare liccn torn apart, noi cleanly ent Such 
wounds result from ns«aults with Mntil weapons, from falls, machinery and traffic 
• accidents, nttnehs by nnininls. etc. llicy are frequently accompanied by brujsjr? 
and there m.ny be much loss of iKssuc. Lacerated notmds catjsed by Munt iveanons 
or by falls nre invariably situated on recions wberc unyleldinR bone closely under- 
lies the surface. Lyon s Mfd^Jur., 193'p, /'. tS3, 

15. , Negligent or unskilful treatment of— . SVr CtiJpnble hotnlcide-35. .Murder— 83 

Death by negligence— 7. 

1. No conviction for murder can take pl.ice if the medical evidence showed that the 
injury was not originally mortal, !»ut l»ccnme .so ibroij^'h unskilful or neghge.it 
treatment. If death has been caused by a wound, it is immaterial that in mote 
favourable circumstances, and with more skilful treatment, a fatal result might have 
been averted, Taylor s Med. Jtir., 792.'i, Pf>. 99-700. 

2. The true distinction is that if the death is occasioned by grossly erroneous medical 
treatment, the original author of the violence will not be answerable; but if it arises 
from the want of merely of that liigber degree of skill which is available only in 
big towns, the perpetrator of the unlawful net will he responsible, because he has 
wjlfully exposed the deceased to a risk fron^ which he has practically no means of 
escaping.., .If the wound had not been likely to produce death, but through un- 
skilful treatment, death ensued, that would not be murder. Where owing to obvious 
mabtre.atment of the original wound, :m operation became nccfss.ary, and resulted 
fatally, the assailant would probably not be guilty of murder. Jbid. 

1 6. No external marks : —Dangerous wound— Surviving— 

If the blow has caused rupture of the internal organ, it is nlmast fatal. Yet the wound' 
ed person m.ty live for sometime : for et.ample, with a rupture of the liver, skull, 
intestine from five to eleven d.ays, with a fracture of the base of the skull, three to 
twelve daj'S ; with a rapture of the intestine, ten hours. When considerable force 
is exerted, as in the case of a fall from a height, crushing under a heavy weight, etc, 
serious internal injuries may be caused without slightest external mark. Even when 
there is no internal rupture, death may follow from shock. Criwitial Inveshgatioa 
hy Dr. Hans Gross, 7034 Ed., IK 476. 

17. Of the neck and throat. See Stnangulation. 

1. Abrnsions. — Marks left by ligature used in hanging or in strangling are in effect 
abr«»sions caused by the destruction of epidermis. Small nbr.asions are seen in case 

of throttling; the finger nails sinking into the skin have typical crescent-shaped 
marks. Strangulation is sometimes accomplished by compressing the throat with 
some hard subst.ance, e. g., billet of wood; in siicb cases abrasions will be formed 
on the front of the throat. Lyon's Med. Jiir, 7935, P. 204. 

2. Bruises. — The pressure of any hard object on the throat will cause bruising. The 
murderer always uses more force than is necessary for the accomplishment of his 
purpose, thereby leaving traces of his work. Ibid, IK '204. 

3. Incised wounds — Incised wounds made with the edge of weapon of the knife or 
razor type are very common. But those caused with heavy striking weapons are on 
the back of neck. They are very fatal injuries owing to the close proximity of the 
spinal cord to the surface. Ibid, P. 207. 

4. S/o6 tt’oniids. — Stab wounds on throat or neck are not uncommon Their chief 
danger is hemorrhage, following on injury to the blood vessels, and death is due to 
it. Wounds of the large vessels are not necessarily rapidly fatal. Ibid, P- ^On. 

5. Lacerations. — Laceration' of the structures of the neck is not uncommon in bangii^ 
■With a drop, and may be ’extreme, all tissues of the neck being ruptured. loia, 

P. 205. 

1 8. Of the scalp and brain. 

L Wounds of the scalp are alway serious, no matter how they are produced, 

are inevitably septic when inflicted. If the division of tissues has penetrated he o 
the dense layer of the skin of the scalp, it is practically impossible to be at ah ^ure 
of being able to cleans^ them. Taylors Med. Jur., I92ft, P. 422. Lyon s Med. Jur , 
1935, P. 190. 



'unit — iccntit) __ . , 

Z 'if sap:>uration ensii*;, th;«e wounds nre Inble to give rise to fatal compltcations 
o^\in(j to llie case with winch the septic miscrobes can reach the brain. ..There is a 
farther reason for considering scalp wounds d.angerous in that it is difficult to be 
sure whether the skull or brain has not at the same time been damaged. Ibid, f. 420. 

3. Injuries produced h)* blows from blunt instruments frequently bear a close superficial 
resemblance to cut wounds. It is adrisible, in all scalp wounds, to share the scalp 
closely and examine the edges and terminations of the wound with special care and 
to closelv caamine the deeper parls of the injuries to see if the tissues are cut or 
tom, and to observe the presence of foreign bodies, such as fragments of glass, rock, 
eartli, etc. Ibid, P. t'JJ. 

9. Of the head, vs. alcoholic intoxication. 

1. There is nothing m the state of the br.atn in a dead body which will enable a 
practitioner to say whether shock or intoxication bad existed and had been the cause 
of the sampioms nhich ended fatally. Tartars Med.Jur., 192S, IK 425, 

2. The dtscorery of alcoholic liquid in the stomach or the presence of alcohol in the 
blood or urine might lead to presumption that the deceased bad been drunk, and 
m.arks of violence on the skull or m the brain might prove that he had been injured 
but it does not prove nbetber alcohol or injury was the primary- and sole cause of 
death. The following are the tests: — (rr) The history of the case should be 
obtained. (6) The smell of the bre.ath should be noted. Drink does not prevent 
hut renders easy injury to the head and again it is almost inrariable to find that 
brandy is poured into the mouth of a man found insensible, (c) The pupils should 
he noted. If they arc dilated, alcohol may be more suspected, if contracted opium 
poisoning may be the more suspected; if unequal, they rouse a strong ruspicton of 
serious head injury, and if inactive to light the case is serious, (d) Note the 
temperature. If raised, this suggests head injury and possibly of hrBrnorrb.age into 
the brain; if lowered, this in itself has not signified danger, (c) Local paralysis as 
opposed to general helplessness suggests local lesio i. and therefore strongly suggests 
serious injury and not intoxication. (/) The urmi should be examined, (g) Note 
the general condition of the skin flushed and sweating, probably drunk ; cold and 
blue, collapse of a dangerous description; cold and sweating suggests opium poison- 
mg. Taylors Med Jur., 192S, 8lh Bd., pp. 425 & 426. 

0. Of the face. 

Wounds of the face are usually followed by gre.at deformitj; and when they penetrate 
the cavities in which the organs of the senses are situated, they often prove fatal 
either by involving the bram and its membranes or by giving rise to inflamation 
of this organ. Taylors Med.Jur., 192S, /’. H2. 

1. Of the nose. 

Wounds of the nose are, generally speaking, of a simple nature, rarely 

serious symptom*. If the injury is a contusion and, at the ^me time, 
a loss of the sense of smell will prob.ably result. A j^nelrating wound of the nose, 
produced by passing a sharp pointed instrument up the nostrils, maj ^^t^roy 1 fe by 
perforating the cr.bnform place of the ethmoid bone and ^uch a 

wound might be produced without leaving any external marks of injury. Tailors 

Med.Jitr., 1928 F. 442. 

•2. Of the chest. 

reasons r-The bones may be splintered and dr.v™ , ditSaoernt of he 

Inng hmmorrhaee Simple fraoture of the ehest ‘^s of the sle time 

bone is rarely attended with danger, iinleM the <mn ‘ ^ fractured the 

produced mischief internally. *^® ^”® *j^**’*^ into thecavityof the 

viscera behind may be mortally injured. ' uence of the innumcroiK 

chest are generally dangerous, even one slight inco 1“ , • j j„f. 

accidents with which they are Irnble to be complicated. Takers ^ULJur.. /.y. . 

P. 446. 

J3. Of the lungs. . . 

The immediate cause of danger from wounds of the organs is the consequent hxmorrhag . 
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■which is profuse in proportion to the size of the wound and the size of the ress-*!? 
wounded. Should the weapon divide any of the trunks or the m im branches of the 
pulmonary vessels the individual may speedily die. The degree of hrcinorrhage 
cannot be determined by the quantity of blood which -escapes from the wound, A 
wound of tne lung is generally known, among other symptoms^ by the frothiiiess and 
nond colour of the blood which issues from the orifice.. ..There may be no external 
marks of violence or symptoms indicative of danger for some hours. ..A young man 
while riding fell from his horse on his left arm. He complained of no pain for 
■ five hours but in 12 hours he bled profusely from the moath nod died in a few 
days. There were no external marks of the injury to the chest but the right lung 
was found ruptured throughout its length. A boy aged 14 fell from the lieightof 
20 feet and died within 3 hours. There w'as no external marks of injury hut collar 
bone was fractured and right lung was ruptured to depth of 4 inches into its suli 
stance, from this rupture a large quantity of blood has escaped causing deatii. 
Taylor's Med, Jur., 1928, I\ d47. 

' Of the’ heart. 

. Wounds of the heart are among most fatal of penetrating wounds of the chest. It 
. . was frequently considered that all wounds of the heart were necessarily and instantly 
mortal, a view which must now be considerably modified. The presence of we-ipon 
in the wound, by mechanically obstructing the effusion of blood, retards the fatal 
result. Taylors Med. Jur., 1928, P.4 IS. 

. If the r ght cavities of the heart are more frequently nounded than the left, of 
these the right ventricle is most commonly the seat of tnj’ury. The heart is liable 
to be ruptured either from disease or accident. In the latter case the organ 
generally gives way towards the base, and through one of its cavities from the right 
side. In ruptures from the natural causes it is the left side of the heart, and parti- 
cularly the left ventricle in which rupture is mast frequently found. Symptoms are 
sudden pain, collpses, crarrtps, cold extremitie*, and rapid death. Ibid, P. 419, 

. Rupture of the heart from bloas or falls is not .nla’ajs accompanied by 
marks of external violence, or any fracture or other injury to the exterior ofthe 
' chest. The natural causes of rupture of the heart, are violent mental emotions, such 
as anger, fright, terror," sudden or excessive mu'scular efforts or violent physical^ 
exertions In constrained positions. The heart like any other muscle, may give wav 
- from its own powerful contr.icttons. It is of importance to note th.it rupture of the 
heart may prove suddenly and rapidly fatal to life, although the lesion may not 
involve the cavities. When the heart is In a.diseased condition, as in fatty degene- 
ration, slight causes of excitement or exertion are sufficient to produce rupture ami 
sudden death. Walking may thus give rise to fatal consequence. P. 4J0. 

: : through a wound in a vein death is produced by 

the heart the resultant mixture causing asphyxia. 

Death may take place from shock. A person stabbed to the heart or shot through 
the heart may still be capable of considerable muscular effort, such for instance as 
running a hundred yards or more. A person might be quite capable, 
of giving any detailed account of the occurrence, but of calling out that he had been 
stabbed by a particular individuaL Lyons Ned.Jiir., 1925, />/>. 200-207, ; ;• 

The heart may be lacerated by the jagged ends of fractured ribs or by a hroten 
Sternum. It may be shattered by severe compression of the chest or by a guns o 
discharged at close range. Ibid, P.20S. 

Spontaneous rupture of the heart is of rare occurrence. Ibid. 

Of the abdomen. 

'oueer/i/ng the xcalls of the abdomen. 

Incised and punctured wounds which affect the wills of the abJonien without psn-j 
tratins the cavity, offer no s.oecial dangers over and above their protinii.y to in? 
peritoneum and the dangers of extension of inflamation thereto. 

Penetrating wounds are not always fatal. A very large number of gunshot wounds 
, have apparently done no damage to the viscera 
A soldier by accident so fell up oa htf baj’Oiet that altkoasb the weapon traversed 
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tlie ^\holecAvitv of tlie aMomen {entering nt the back and coming out in front 
|>eliw the navel), the man recovered in about siv weeks. Taylors Med Jur 

• 192 '^, l\ lit. J i .'ico jur., 

4. The confiKcans on the cavrtj* of the abdomen are attended generally with far more 
-serious .iTfCts than those on the chest due to covering of the abdomen having 
Ie«? pjwcr to resist evtcrml shock. Death may be the immediate result of a blow 
in the upper and central partians and no pirlicular morbid changes may be apparent 
01 inspection. Diath may he ascribed to fatal shock- J\d55. 

5. mows On the nhlomen, when they do not destroy life by shock, may cause death by 
inducing peritonitis, which may extend to other membranes. Ibid, /*. dj6. 

6. Blows 0.1 the ah j imen are not .alw.ays accompanied by visible bruise or injury to ihe 
skirt, and indeed, it must he remarked that when such a bruising is found without 
iijury to the skin it may possibly h.avc been produced by violent muscular action, 
as in trjing to escape a blow and not by blow itself. Ibid, P. 457, 

B. Riif>liiic 0 / the l.iver. 

• ]. Ruptures of the liver m «y occur from falls or blows or by sudden action of the 

abdomen muscles Tailor's Med. Jur., 1923, !\457. An accident of this kind 
happened to a person wIm was eodeax-ouring to avoid a fall from his horse. Ibid 
A fall on the feet from an elevated spot m.iy also produ:e laceration of the liver 
Ruptures of the liver, if fatal, generally cause de.ith withm 48 hours. In a case in 
which the liver was found adhering to the floating ribs, a fatal rupture was caused 
as a result of violent niuscul.ir action. Ibid, /*p. -/J7-/5S. 

2, Considerable power of locomotion may remain after receipt of iniury. Lyons MeJ. 
Jur„ tVSi, P. 210. 

C. Abrasions, 

.\hraeions on the alxlonunal wall are the result of traffic. Lyon’s Med. Jur, 
I'JJJ, /'. 203. 

D Bruises. 

Bruises on the abdominal wall are uncommon. The severest injury may be sustained by 
one or more of fhe<e organs without the abdominal wall showing any trace of 
hfufsmg. Ibid, 20S. 

E A stab u-ou/id of the abdomen may be considerably deeper when measured at the post- 
tiiorleiii table than wlien it was at the moment of infliction. The hand clasping the 
knife pushes the belly wall inward to a distance of two or more inches. Ibid, P 209. 

E. \ blow over tlie abdomen may kill almost immediately or after a short interval, without 
causing any visible injiirv. In these cases death is due to syncope from reflea 
paralysis of (he heart. Ibuf, V, 209. 

26 Of bladder. 


Rupture of the bladder is frequently the result of blows on the lower part of the 
abdomen. The usual period at which the death occurres from this accident is from 
three to seven days. The case of death is usually peritonitis but a person may die 
'uddenly from this injury as a result of shock- When ruptures are produced by 
blows they are rarelv accompanied by marks of ecchymoscs, or of injury ^to the^skin, 
A rupture is almost always the result of vi • • .i - — \ 

spontaneous rupture may occur. («) When tl •’Of” 

disease; (6) When the bladder is ulcerated. • • ‘ 

“ is an obstruction in the urethra from stricture, (d) From some undressablerause. 

Owing to the short and simple nature of the ferruile urethra, the rupture of the 
female bladder by violence m the ordinary way is very rare. Tailors Med. Jur.,. 

1923, pp. ^63—465. 

22. Of the stomach. 

riss to sev.re pain, sufficient m itself tn brinp disease. PenetratinE 

• be ru'tured from sront.ineous causes as m —orfil Ta\lor's Med. Jur, 

wontids of the slLach cenerallj- ptove rapidly inott.il. Toiler . Jur.. 

^02% r. 403. ■ ■ 



1216 


Wound — (co///ff.) 

28. Of the genital organs — (male organ— vulva) — . 

1. \younds of the genital orsan^ whether in t)ie male or female, may pmre taxk, to 
hfe by excessive hx*morrha?e. The practice of circomcision on infanta Is sometimes 
followed by fatal results. Owing to the proximity of the pubic bones, blunt violence 

• ' may produce nn apparently incised wound. /6/rf, /». 460. When deeply incised wounds 
^ are inflicted upon the genital organs of either sex, t(ie fact of their existence in such 

a situation Is strongly presumptive of wilful and deliber.ite malice on the part of an 
assailant, or deliberate suicide. Kicks or blows on the vulva, if they destroy life at 
all cause death by copious effusion of blood. Violence to this part after death 
would not produce such nn elusion as would account for deatli. Taylors Med. Jut., 
1928,i>p..J6G-467. 

: 2. Severe contusion on the male organ may cause deatli. Severe compression of the 

. testicles may prove fatal from shock. Lyons Med. Jur,, 1935, P. 217. 

3. Incised or contused wounds on the female genitals maj prove fatal by loss of blood. 
Jbid, J\ 217. 

4. A kick on the vulva— like .a blow on the bead— may cause an apparentlj’ incised 
wound and prove fatal from ha?morrhnge. Ibid, P. 217. 

5. Wounds of the female genitals are sometimes the rc.sult of an accidental fall on some 
projecting sharp or pointed object. In India cases of injury by thrusting a stick 
into the vagina are not uncommon. Ibid, P. 218. 

29. Of the brain. See— 18. 

30. Position of assailant. Sec— 4. 

31. Punctured. 

1. A punctured wound Is one in which the depth is greater in proportion to ibe length. 
Tayto/s Med.Jur., 1928, Vol./, P.SfS. 

2. Punctured wounds may be caused accidently by projecting nails, fragments of 
crockery, etc. If the edges of the puncture are free from laceration or contusion, 
the indication is that a bharp*pointed weapon has been employed. The obliquity or 

' • • directness of the thrust, and also the state of tension or relaxation of the skin, may 
' ’ affect the shape of the puncture, and hence two punctures from the same weapon 
may differ in shape. Very often, owing to the eias(icrt 5 ' of tbe sktu, puncturen 
' wound is of less diameter th.an the w'eapon which has been used. The exi^tenceo 
several punctured wounds of course very strongly indicates the emplojment o a 
*^1 weapon and if all are similar in size and shape the. probabilities are in favour o 
their being due to repeated thrusts with the same weapon. Weapons 
‘ used are daggers, spears, arrows, sickle, pickaxe, hoefork, etc. Lyons Mta. Jur., 

' ■' 7904, pp. 123-124, Lyons Med. Jur., 1935, PP. 180-181. 

3. If it be asserted that a punctured wound was produced by a fall on some sharp 
such as glass, pot, sharp stone, etc., it is almost impossible for the wound to 
great depth without apart at least of the material being found broken o m e 

' • ‘ wound. Taylor s Med. 'Jiir., J92S, Vol.l,P.355. 

32. Rupture of intestime. 

- Rupture of intestine is usually fatal, the cause of death being peritonitis. , 

occur solely from disease or from violence. Rupture even of a healthy p 
■' intestine may occur from a comparatively slight amount of violence. • 

• Accidental cases are due to traffic accidents, kicks from horses, falls, ' 

of assault a blunt weapon or a blow' with the fist or a kick may hav 
emp]o 3 'ed. Lyon's Med. Jur., 1935, P. 215, 

33. Rupture of liver. See 27 — B. 

34. Ruptures of the spleen. See Spleen-' 4. 

35. Scars. 


A. Time required for the fortnation of scars. - •• a 

' It varies according to the nature, size, cleanliness, etc., of the wound (a) 
wounds, the edges are firmly united in about five or six days, nnd a 
scar is formed in something like a fortnight, (b) In wounds which are 
(sceptic) the time is from a week to two or three months, according to 


U’onn4— (coriM.) 


of the wound rvnd treitmem applied, (c) In small wounds on finffers etc., a scab 
forms in about thirty-six to forty^ight hours, and if on remoral of this some 
granulation tissue be found or attempts at scarring, it may safely be said that the 
wound was inflicted at least four or fire days previously, (rf) In larger ragged 
wounds inrolring many structures no appreciable amount of granulation tissue 
w«ll^ formed under a week, and no real scar for at least two or three weeks. 
(«) The age and health of the wounded person hare material influence even on 
these arcragcs. Taylors MeJ. Jur., 192S, P. 13!, Lyons Meet. Jnr.. 1935 
fp. 101^103. J • > 

B. Age of scar. 

A sc.ar consists of fibrous tissues and blood capillaries, and the contraction of former 
tends to obliterate many of the latter. When first formed a cicatrix looks red or 
bluish and angry, and is tender. As its age increases it becomes smaller, whiter, 

, thicker, more shining and less sensitii-e. In about two months or so a scar acquires 
those permanent characters by which its individuality 1:1111 be known during the 
life of Its bearer, borne scars get red, shiny and angry looking after 35 years, 
when local irritation is applied. Whc'i once a scar has become firm and white 
there are no data of a medical nature which will enable ns to say when the wound 
producing it was inflicted, whether two, ten or twenty years before, [bid. 

C. f{«?<x(tai>shi/>s of shape and site of the scar and the iroiiiid. 

There is a broad general likeness between a wound and its scar. straight simple 
incised wound will hare a straight linear cicatrix as a rule. If the incision was of 
some length so that the skin gaped, or if the wound suppurated, the cicatrix will 
probably be wider and thicker in the middle than at the ends. Wounds of irregu- 
lar shape and contused wounds commonly le.ave irregular scars. If there lias been 
definite loss of substance in a wound from sloughing, the scar will be in some 
measure proportionately thick. Diirtis and scalds are generally large and very 
irregular, often showing keloid patches or lines. 6iiriiKnl operations. These are 
commonly indicated hy their regular form and situation, the marks of stitches 
which held them m position can also be usually made out. Tubercular and 
jcnrj are generally much depressed, irregular and thick in parts. Ulcer 
is for medico-legal purposes, an unhealed wound, iliougli the word is used in 
surgery rather to express the result of disease than those of an aseptic wound. 
Vaectnation and sntaU-Pox scars hare an irregular honey combed nppea 
ance witn whits sireaws. and are slightly depressed below the level of the surround- 
ing skin. Punctured u'oi«iirfs*^tabs., bullets, etc., generally leave puckered 
cicatncs, from which it is geneTall> impossible to give evidence as to the nature 
of weapon inflicting them. It ma> be asserted that they are usuallj smaller than 
the weapon, dcurs in c/n/dr<j« — The large scars on chests or limbs grow- in size 
with the growth of child, so that approximately the same proportion of circum- 
fcrence IS still involved when the child becomes an adult. Taylors Med. Jnr., 
1928, pp, 135-130 ; Lyon's Med. Jur., 1933, P. fOS. 

Ftemoval or alteration of scar by time. 

No scar can be removed by cutting or excision without leaving another behind. It is 
quite possible that a criminal or designing person may get rid of an inconventenf 
scar by substituting another one for it Scars ot wounds involving a definite loss 
of tissue are permanent and indelible and last through life, with but little change, 
but scars of small wounds become indistinct. If no marks of cutting can be per- 
ceived within a few months of the period at which a severe wound is alleged to 
have been inflicted, it is re.xsonable to infer th.at there has been some mistake, or 
that the circumstances have been greatly exaggerated. Tailor s Med. Jur ,19'2S 
pp. 136-137. 


Scratches. 

Scratches are very important, especially when they arise from rpistance of the victim 

to an attack. Kails of scratcher must be examined to see if there is nny relation 

between the nails and the scratches observed. The dirt under the nails often 
affords strong evidence and should be e^mined by a speCKihst. Cnrninal InxxstifLa- 
tioii by Dr. Hans Gross, l334„Ed., P- 422, 
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Wound — (co«/rf.) 

28. Of the genital organs — (male organ — vulva) — . 

1. \younds of the genital organs, whether in the male or female, may prove ratai jo 
life by excessive hemorrhage. The practice of circumcision on infants 'js sometjines 
followed by fatal results. Owing to the proximity of the pubic bones, blunt violence 

' ' may produce an apparently mcised wound.76/d, P. 466. When deeply incised wounds 
are inflicted upon the genital organs of either sex, the fact of their existence in such 
a situation is strongly presumptive of wilful and deliberate malice on the part of an 
" assailant, or deliberate suicide. Kicks or blows on the vulva,’ if they destroy life at 
all cause death by copious effusion of blood. Violence to this part after death 
would not produce such an effusion as would account for death. Taylors Med. Jut., 
1928, pp. 466-467. 

2. Severe contusion on the male organ may cause death. Severe compression of llie 
, testicles may prove fatal from shock. Lyon's Med.Jur., 1935, P. 217. 

3. Incised or contused wounds on the female genitals may prove fatal by loss of blood. 
Jbid, P. 217. 

' 4. A kick on the vulva — like a blow on the head— may cause an apparently incised 
wound and prove fatal from haemorrhage. Ibid, P. 217. 

5. Wounds of the female genitals are sometimes the result of an accidental fall on some 
projecting sharp or pointed object. In India cases of injury by thrusting a stick 
into the vagina are not uncommon. Ibid, P. 218. 

Of the brain. Sea — 18. 

, Position of assailant. iSce— 4. 

. Punctured. 

1. A punctured wound is one in which the depth is greater in proportion to the length. 

Taylors Med.Jur., 1928, VoL I, P. 318. 

2. Punctured wounds may be caused accfdent/y by pro;cct/fig naUs, Iragmenis of 
crockery, etc. If the edges of the puncture are free from laceration or contusion, 
the indication is that a sharp*potnred weapon has been employed. Tiie obliQUity or 

• directness of the thrust, and also the state of tension or relaxation of the skm, niay 

• ' affect the shape of the puncture, and hence two punctures from the same weapon 

may differ in shape. Very often, owing to the el.islicity of the skin, puncture 
wound is of less diameter than the weapon which has been used. The e.xi«tence o 
several punctured wounds of course very strongly indicates tlie employment o 
weapon and if all are similar in size and shape the. probabilities are in favour 
their being due to repeated thrusts with the same weapon. Weapons 
used are daggers, spears, arrows, sickle, pickaxe, hoefork, etc. Lyons Med. Jt •» 

‘ 1904, pp. 123.124, Lyons Med.Jur., 1935, pp. 180-181. 

3. If it be asserted that a punctured wound was produced by a fall on some sharp 

such as glass pot, sharp stone, etc., it is almost impossible the wound to e 

great depth without a part at least of the material being found broken oil tn 
' ■ wound. Taylors Med.Jur., J92S, Vol. 1, P, 355. 

Rupture of intestime. 

Rupture of intestine is usually fatal, the cause of death being peritonitis. 

occur solely from disease or from violence. Rupture even of a healthy po 
intestine may occur from a comparatively slight amount ol violence. ' 
Accidental case? are due to traffic accidents, kicks from horses, falls, etc. in 
of assault a blunt weapon or a blow with the fist or a kick may hav 
employed. Lyon’s .Med.Jur., 1935, P, 215. 

Rupture of liver. See 27— B. 

Ruptures of the spleen. See Spleen— 4. 

Scars. 


Titne rttjuired for the formation ef scars. ^ 

ft variM according to the n.itcre, size, cleanlines*, etc., of the vcurd (a) 
woundi. the edges are firmly united in about fire or six day s, and a 
scar is fcnreti la something like a fortnight, {b) In T.ocnds sthieh are Pf 
(sceptic) the lime is from a week to two or three months, according to •- 
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of the wound and treatment applied, (c) In small wounds on fingers etc. a scab 
forms in about thirty-six to forty-eight hours, and if on removal of this some 
granulation tissue be found or attempts at soarrinsr, it may safely be said that the 
wound was inflicted at least four or five days previously. (H) In larger ragged 
wounds involving rnany structures no appreciable amount of granulation tissue 
will be formed under a weefc» and no teal scar for at least two or three weeks, 
(e) The age and health of the wounded person have material influence even on 
these averages. Tao'fors f>Ud, Jur., jg2S, P. I3f. Lyons Med. Jur. J935 
t>i>. 701— /OJ. J * . 

B. Age of sc<rr. 

A sc.ar consists of fibrous tissues and blood capillaries, and the contraction of former 
tends to obliterate many of the latter. When first formed a cicatnx looks red or 
bluish and angry, and is tender. As its age increases it becomes smaller, whiter, 

> thicker, mote shining and less sensluve. In about two months or so a scar acquires 
those permanent characters by which its individuality will be known during the 
life of its beater, liome scats get ted, shiny and angry looking after 35 years, 
when local irritation is applied. When once a scar has become firm and white 
there are no data of a medical nature which wtU enable us to say wlicn the wound 
producing it was inflicted, whether two, ten or twenty years before, (bid. 

C. Tteldtionshi^s of shape and siee of the scar and the loointd. 

There is a broad general likeness between a wound and its scar. A straight simple 
incised wound will have a straight linear cicatrix as a rule. If the mcision was of 
some length so that the skin gaped, or if the wound suppurated, the cicatrix will 
probably be wider and thicker in the middle than at the ends Wounds of irregu- 
lar shape and contused wounds commonly leave irregular scars. If there has wn 
definite loss of substance in a wound from sloughing, the scar will be in some 
measure proportionately thick. Burns and scalds are gener.ally large .and very 
irregular, often showing keloid patches ot lines, dnrgtcid opcTOiious. These are 
commonly indicated by their regular form and situation, the marks of stitches 
which held them in position can also be usually made out. rif6erc«/<»r and 
syplulittc scars are generally much depressed, irregular and thick in pari.s. Ulcer 
Is for medico-legal purposes, an unhealed wound, though the word is used in 
surgery rather to express the result of disease than those of an aseptic wound. 
Vacctnation and sntall-pox scars have an irregular honey combed appc.a 
ance witn white stteat.s, and are slightly depressed below the level of the surround- 
ing skin. J’lmctured u’oniids— stabs, bullets, etc., generally leave puckered 
cicatrics, from which it is generally impossible to give evidence as to the nature 
of weapon inflicting them. It may be asserted th.at Ihej are osualh smaller than 
the weapon. Scars tit children — The large scats on chests or limbs grow in sire 
with the growth of child, so that approximatclv the same proportion of circum- 
ference is still involved when the child becomes an adult. Taylors Med. Jur., 
1928, pp. 7J5-7j 6 ; Lyon's Med. Jur., 1‘JJi. /' lOJ. 

B. Removal or alteration of scar by tune. 

No scar can be removed by cuitmg or excision without leaving another belitnd. It m 
quite passible that a criminal or designing person niai gel nd of an incon\entent 
■Scar by Substituting another one for If. bears ot wounds involving a definite Ifxs 
of tissue are permanent and indelible and last through life, with hut hitle change, 
but scars of small wounds become indistinct. If no marks of cutting can per- 
ceived within a few months of the period at which n severe wound is alleged to 
h.-ire been inflicted, it is reasonable to infer that there has I'ce-i son-e rr.istal e, or 
that the circumstances have been greatly exaggerated. rt>ilcrsMeJJur,19Ji 
PP. 136131. 

^6- Scratches. 


Scratches are verv important, especialh wbea they anse from res starve cf t. e victim 
to an attack. ' Nails of scratcher must lie examined to see if i. ere i< anv te atv-i 
between the navis and the scratebrs rjxervrd. Tie ditt nr cr t. . raui c.ten 
affords strong evidence and should be eunmired by a ?recwah«t. Cn»-io.Tf /rt<i igj. 
7iOfj by P)r. Mans Gross. f9S-f„Pd., I*. 432. . 


Wolitid — (coutd.) 

37. Self inflicted — . 

A. Bruises or contusions. \ ' 

As regards bruises inflicted by another with a view to substantiating a false story it 
may he impossiWe to distmswsh thesefeem genumc injaries ...These contusions 
are the result of the use of stick, and their- usual position is on the back Toey 
are practically always single; and are such as would not require the use of much 
force lor thejr production. Their direction may be quite irreconcilable with the 
' ' complainant s version of their infliction. Lyon s Med. Jur.,. 1935, 239. 

B. Gunshot. 

1. The most convenient site for a self-inflicted gunshot wound is the temple of the 
same side as the h.and used in shooting. Less commonly the heart region is 
selected.. If the weapon is along one, such as gun or rifle, the muzzle may be 
placed in the mouth or under the chin. Wounds situated elsewhere, if accident 
can be excluded, are’ homicidal ...In ca.«es of accidental di'ccharge of the firearm, 
the wound will be for the front of the body, and will often be from below upwards... 
Blackening of the hand with unconsumed powder is a proof of smcide or of acci- 
dent.' Lyon s Med. Jur., 1935, P. '234. 

2. Self-inflicted gunshot wounds will be found to involve non-vital parts, except in 
cases of attempted suicide. They will be ne,ir wounds. ‘ The skin will be more or 
less lacerated and bruised. There will be much eccbymosis and the hand holding 

• ‘ • the Weapon, as well as the dress and the wounded skin may be blackened or burnt 

I. by the exploded gun powder* Taylor’s Mcd.Jur., 1.023 1\ 544. 

C. Incised, 

1. In the case of incised wounds if these are slight cr if severe they tail off at one 
end iqto a superficial scratch, and are m the accessible position cm the left side in 
the case of light handed man, the presmrptlon is in favour of ^elf infliction. In 
suicidal cases, in about four-fifths of the cases the head is chosen for injiif>. s 
2Ud. Jur., J904 pp. 155~- U7, Lyon s Jur , 1935, }\ 238. 

2. Where several incised wounds are accompanied by cuts on the bands of the injured 
individual, and in female subjects, in cases of wounds of the gentiaU or castration or 
mutilating wounds of the nose, cars, or breast, the presumption is in favour or 

' infliction by another person. Ibid. 

3. Self-inflicted incised wounds.’fts a rule (»r) end on the same side as the hand em- 
ployed, and (6) begin from below if on the lower part, or from .nbo\e if on tne 
upper part of the body. Ibid. 

4. Self-inflicted incised wounds of the throat, as a rule possess the first of these 
characteristics, but may or may not possess the second, t. e , they may be transverse, 
or run from above down or from below up. /bid. 

' 5. Self-inflicted several incised wounds all slight are sometimes self-inflicted, aitli the 

object of averting* suspicion, /bid. • ' • ’ 

6. Want of correspondence in situation between cuts on the clothes and vounds on 
the body is often found when the wounds have been self-inflicted for the 

of supporting a false charge or averting suspicion. Z.yon\ Med.Jur., 1901 P. 1 > ■ 

7. When the weapon used is fonnd tightly grasped in the hand of the dead My, it 
indicates self infliction. A weapon, however, found loosely lying in the hand o 
dead body’, may have been placed there, with the view of fabricating evidence in 
favour of suicide. Ibid. ' 

8« Imputed wounds except in cases of attempted suicide are (n) of superficial charac 
ter, (6) are in front of the person and may be on the right or left side according 
whether person is right or left handed, (c) they’ are generally . 

sometimes they have had a complete parallelism, unlike those caused by a v 
sary, (if) the hand.s are -seldom wounded, («) the injuries are not usually 
over those jwirts of the body in which wounds are by common repute 
mortal, (/) the cuts on the dress arc not reconcible with Ihe articles oi ore 
having been w’orn when they were produced, (g) there Is in general an entire w 
of correspondence between Ihe situation of the wounds on^the person an 
or other marks on the dress. Taylor s Med.Jur., 1928 P. 47 !, \ ol, /. 
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n’oHtirf— (co«/rf.) 

9. No hard and fast rules can be laid dorvn for the detection of self-inflicted -wounds. 
Each case must be decided by the facts which accompiny it. However the follow- 
ing facts must lie ascertained. (<i) The relative positions of the assailant and the 
assailed person at the time of the alleged attack. (6) The situation, direction and 
depth of the wound or wounds, (c) The situation or direction of marks of blood or 
wounds on the person or dress of cither, or of both the assailant and assailed, 
(d) The marks of blood and the quantity effused at the spot where the struggle is 
alleged to have taken place, Taytors Med.Jur., ili'JS, Vol. I, P. 475, 

10. Imputed wounds are generally cuts or stabs- They are seldom of the contused kind. 
Some cases in which females labauring under hyslirical attacks, have inflicted 
upon themselves, severe contusian< .\nd have ch-irged innocent persons with 
attempt to murder are on record. Taylot's Mid. Jur., P. 47G, Vof. /. 

11. The question whether a wound is self-inflicted mav be answered by, U) the 
fifiMirc or (Tp/iertnincc of the wound, (2) the position of the wound, (3) the 
rfirec/ion of the wound, (4) the OMinftcr of wounds or injuries, (5) the position and 
siirrotifidings of the injured idtvidual. Lyons Med.Jur , t035, P. 227. 

11 Blood stains on the back cf the hand, thumb and first finger, point to self destruc- 
tion A cut in the clothing corresponding in position to that on the body is almost 
proof of murder. /6irf, P. 2S‘J. 

13. A fabricator will be careful to avoid doing himself anv serious harm ; he wnll not 
wound those regions of the bodj that he considers are dangerous Ibid, P. mJS. 

U. Wounds on the face or genital organs are never the work of the fabricator. Ibid, 


15. In case of suspected fabrication of wound, clothing must be examined. The 
individual will always bare a part before wounding it. in 
about. He may then forget to make cuts m the clothing. Ibid. I . -/A. 

Inflicted xeiih consent. 

In India severe, even f.atal, injuiies are sometimes inflicted on 

consent, for the purpose of supporting a false ctiarge 

Lion, Med Jur , 1935, P. 220. /*. 13S Lyon s Mid. Jur. 1904. / . 4j.r, 


Punctured, 

Punctured wounds except of very slight depth are not self-inflicted. Lyon s .Med. Jur. 


^8. Shock — Death from. . 

a result so speedily fatal... A person *"?>' be turned 

violence either on the spot or 
of shock, like, fainting from 
frieht or from som, ooplearant sielit or smoti. Tailors Med J„r . t92f. \ ol. 
I.PP 330-3J2. 

Whether caused before or after death ? 

, sign*- wfl.be 

*• It a wound ha • ' ,igns of infla- 

observed : — U . ' ' 

mation. {d) ' 

i C0MUS,„„S .oftetod 

. followed by ecchymosls. « fo ” Wdl ' proboblv be 

tirents -tour hours after micb” from purple to black, riol.-t green 

found at the circumference of rabym^^^ . , ; . , iolet, bv the fifth day 

toyeUow. Thus the purphsh bfack b^n.« byh,rd da^ p„habfy be 

pen and by eighth to tenth day ye f .rhde the blood -is still fluid, may 

found swollen.... An >"1"7 '“*7 R?iSd offu^d from a wound made morr than ten 
be followed by elTusion of blood, hniniorrhage al'o indicates atd, 

minutes alter death rarely r A 0 

morfem i„9ict.ou. f-jon's Mrd./>T. 190J.PP. t-S-’-V- 
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3. When n AyoimfJ i\ mfinmcrl. rnn state of <uppnraeion or cicatrizafion, ft must ha~e 
been pto<liicc<l licfore deatlt. If it is inflicted, in the last moments of ],fc. its edUs 

arc more or less retracted nnd tnmid, it H covered with a clot of bloc^ When a 
n-onrd is made some hours after death its lips arc retracted as if mfheted during 
life, but they are pale, not tumefied, without any trace of blood, Ryans Mtd.Jur. 
1S30t f*» 3‘fO, ' ’ 

^4. >ln/e mor/cm injuries are dislineuished from J’ost^niorfcni injuries by the presence 
of stpns indicative of vital reaction These are (n) DruisivR. Contusions may 
appear even if an individual has lived only a short time after receipt of the injury ; 
and bruising from blows inflicted during life may not become apparent until after 
death has taken place. If the individual lived more than twenty-four hours after 
the injury, changes in colour will be found at the circumference of the ecchymosed 
patch. (6) Effusion of blood. In a dead body the blood remains fluid for some time 
after death, rarely beginning to coagulate until four hours, and sometimes not until 
‘ twelve hours, after death, flencc an injury inflicted after de.nlh, while the blood 
is still fluid, may be followed by effusion of lilooil. Illood efiosed from a wound 
made after death rarely co.agoI.ntes. Marks of arterial spouting indicate inflic- 
tion while the heart is beating. Much ha-morrhage also indicates ante-mortem 
infliction. infliction is imlicated if the efliised blood is found fluid, 

(c) Reaction and eversion of the edges of wound follow the infliction of an incised 
’ wound made during life or shortly after death. Hence in incised vrounds, indication 
of infliction during life or shortly after dc.sth, are; 0) retraction and evers'ion of 
the edges of the wound ; (2) limmorihage into the wonnd and into the cellular 
tissue around it, and (3) presence of co agula. (rf) One of the most reliable signs of 
ante-mortem infliction, is the staining of the wonnd by blood that has been forced 
into tissue interspaces by the active bleeding of life. This blood clots in position, 

' and the stains produced by it cannot be removed even by washing the wound, 
while any blood stains due to fost-mortein Weeding are easily removed with a 
damp rag, leaving the tissues unstained. Lyon's Med, Jur., J9S3, i>p., 1H6-187’18S. 

40. ' Whether dangerous to life ? 

1. The danger primarily depends on («) the amount of h-Tmorrhage, (b) the organ 
wounded whether liver, brain, heart, Jungs, etc. (e) shock ; and secondarily on the 
chance oi {d) Secondary hsemorrbage foJlonvDg sepsis fe) specific infection, e.g, 
tetanus, gas gangrene ; or more remotely (/) the effects of scarring.. ..As a genera! 
principle, the Court IS likely to consider as dangerous to life in a legal sense only 
•tho«=e wounds in which the danger is imminent and not remote. Taylors Med. Jur., 
1028, P. 323, Vol. /, Lyons Med. Jur., 190t, P. J75. 

2. The majority of medical jurists agree, that penetrating wounds of great caritie?, or 
' m other words of the brain, heart, lunus .and digestive organs are aJivays doubifol 

and often dangerous to life. Ryans Med. Jur., 7936, P. 327. 

■ 3. Some injuries causing death may he called conditionally mortal injuries, t. e., such 
•as cause death owing to either (it) Disease or infirmity under which the injured 
individual labours, e. g,, an enlarged spleen; or (6) the supervention of dise.ase, 
e. g , tetanus, septicaemia, erypi paelas ■ or (e) w'ant of resort to proper remedies or 
treatment as when death occurs owing to loss of bfood from a wouaded artery of 
moderate size, others may be called mortal injuries or injunes intrinsically sufficient 
to cause death, irrespective of the existence of any conditions such as tbosemention- 
ed above. Lyons' Med. Jur., 1904, fp. 175470. 

41. Whether one weapon can cause different kinds of wounds, Scrr^lA — E. 

A heavy weapon of the bill hook class may, for e.vample produce all four varieties (j^ised, 
contused, punctured and internal injury). Hence the existence on the body or 
the same individual of wounds belonging to two or more of these four classes, does 

‘ ' not necessarily indicate that two or more weapons were empjoyed, 

■ than 'one person was concerned in their mfltction. Lyon s ,Mcd. Jur ., 19^3, 1 , 1' 
LyonsMcd.Jur.,190i, P.124. • 

42. Warding off blows by victim. See 14 — H, 
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WRITTEN STATEMENT. See Examination of accused— 31. 

WRONGFUL CONFINEMNET. S. 342 to S. 34S. I. P. c. 

1. Abetment. 

It would be no defence against the charge under Ss. 342— 114 for the accused to s.-iy 
that he was not present at the actual arrest, if in fact he was instrumental 'm getting 
the arrest made, and if after it was made he instigated the bailiff to wrongfully 
confine a debtor in spite of protection order in his farour. 76 I. C. 234= 19'’! M 
31«25Cr. L.J. 138. 

2. Arrest. 

1. Where the arrest is legal, the Police Officer is not guilty under S. 342. 10 13. 506. 

2. The accused, a Police Officer, came down to Bombay to arrest a person .and after 
due inquiries arrested a person in good faith, which turned out to be a wrong man. 
Held, he was protected under S. 76 and was not guilty under S. 342. 25 Bom L R 
138=1924 B. 333=81 I. C.317=25Cr.L.J. 797. 

3. Submission by the complainant to arrest does not detract from the accused’s act or 
dimmish its legal effect. 1929 C. 730=33 C. W. N. 751, 2 M. H. C. 395. 

4. A Sub-Inspector conducting an investigation IS within law when he sends for a 
person to the Police Station, who can m his opinion give information about a crime. 
The constable and chaiohdar who brought the complainant to Police Station .and 
asked him to sit down till Sub- Inspector saw him committed no offence, 7 O. W. 
N, 957*1930 0. 505. 

5. The applicant was convicted under S. 244 and the Sessions Judge in appeal found 

that he was not in lawful custody and acquitted him. Held, that constable w.as 
guilty under S. 342 1923 A. 34 =85 I. C. 44 =26 Cr. L. J. 423. 

6. Under an order of the Commissioner of Police which was published m the Calcutta 
Police Gazette the Deputy Commissioner made an order fm tlie confinement of .a 
Head Constable. It was afterwards discovered that order published in the rtareiif 
was not granted le.nve under S. S, Calcutta Police Act. The Head Constable 
prosecuted the Deputy Commissioner under S. 342. Held, that the accused wa« 

rot guilty. 47 C. 818. 

7. Two Head Constables arrested a person who was drunk and created n distutKanre 
in a street. They took him to Police Station and confined him there, allhouch one 
of them knew his name and address. Held, they were not guilty under S. 342. 41 
M. 605, See 44 M. 913, 40 M. 728. 


8 Where a person went to a Police Station to lodge a complaint and the Police Officei, 

in consequence of some thing restrained him till he got an order from Ins supenrr 

Officer and then discharged him on his own recogniz.ai»ce. Held, lie rsas net guili) 
under S. 342, (1875) 2+ W. R. 51, 

9. Where the accused refused to obey an order in writing imnraprriv *»ru»d by a I’o i-e 

Officer and the Police Constable thereupon look her into cu5toi>. guMi 

under S. 342. (1886) I Weir 342. 

10. A Police Officer .arresting a person on a charge of ctimmil hteach of truv: I 

out of British India is guilty under S. 342. 19 B. 72 Srs 1- I . 

H. Where .a Superintendent of Police lUegallv wrote a letter to a persaa ‘ ..n 

to present himself before a Magistrate, when he not l-e arrer.rl «ti.. ict a 

warrant and the constables prevented him from spe.aking to tor ic, an o "i-r 
under S. 342 was committed. 2 M. H. C. 395, 


A person was discharged by a Magistrate f"'* 
offence under S. 342 was committed. (1673) 19 n* • *t* 

A village Magistrate maliciously ordering a certam 1 '! ii 

detention of pigs found trespassing. lobearresteJ, IS c«>h.tua3erb, 34^ 3 ! }i. 
C, App. 24. 


H. If a Police Officer directs another person to ** 

'ame way .as if he had made the arrest. (IS5H 4 t*-- 

'L Accused, a Police Constable, detaiaeJ some ** *=‘7*"’* 
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3 . 

4. 


They were not fettered nnd their meals were bwujht to 
he was guilty under S. 342. 4 Bom, L; R. 79. 


them from home. 


Held. 


Arrest by Abkari Inspector. 

An Abkari Inspector detained a man all night to prerent Jiis bem^ 
, was guilty under S. 342, I. P, C, 13 B. 376. 

Arrest by Bailiff of judgment-debtor.- 


tampered with, he 


1 . 

2 . 


Where the accused got the complainant who was his debtor arrested and taken to 
Jail by baiha during the si^sisteace of protection order m his favour, he was guiltv 
under Ss. 342—114, I. P. C. 1924 M. 31«T6 I. C. 234=25 Cr. U. J.*13S. 


A decree holder is guilty if he causes the arrest of iudgment.debtor while returning 
from Court under circumstances mentioned under S. 135, I. P. C„ and the officer 
who arrests or makes over the warrant for arrest to his subordinate for compliance 
is also guilty. The fact that judgment*debtor on his way stopped for some priv.ite 
work does not deprive him of the privilege afforded by law. 121 p. L, R. 1916- 
17 Cr. L. J. 525«36 I. C. 493. 


3. Arrest on Sunday is legal. 4 M. H. C. R. App. 62. 

4. A peon arrested the judgment-debtor m the discharge of hss duties under a valid war- 
rant. The judgment-debtor protested that he was eaempt from arrest under S. 195 (2), 
C. P C., but the peon took him to Rlunsif who after finishing a suit released hiin. 
Held, he was not guilty under S. 342 nor was the decree-holder guiUv of abetment- 
1935 C. 55i«36 Cr. L. J. 1252«]57 J. C. 1004. 30 M. 229 and 1930 R. 131 
Rel. on. 


5. Arrest by private person. 

Where a person acting under a bona fide belief that another per«n had abducted a 
minor girl arrested him and kept him in his own custody instc.id of taking him to 
Police Station, he was held guilty under S. 342. 8 P. L. T. 204. 

6. Essentials and Evidence. 

1. A person living in a town where medical assistance was av.'iihbk, kept in hearv 
chains his brother who was subject to fits of msamty, he was guilty under S. 342 
when he was found to be s.ine bj the District fudge. 45 A. 495, 

2 Detention through moral force without acompaniment of phj'sic.al force is sufficient 
to constitute an offence under S. 34'k (1881) 1 Weir 341. 

3. Malice is no ingredient of an offence under S. 342. 13 B. 376. 

4. There can be no wrongful confinement when a desire to proceed has never existed 
or if it was consented to by the person affected. 36 P. R. 1894 Cr. 

5. But mere submission to arrest does not detract from the accused's act or diinmidi 
its leg.tl effect. 30 C. W. N. 75 1, 

6 It is no wrongful confinement if an escape isopen to a person. If he wishes to avail 

of it. 4 C. W. N. iC5. 

7 The rctainitig of a person against his will la a particular place or competing liini to 

go in a particular direction by an exterior will overpowering or suppressing i»s 
voluotarj* action amounts to an offence, 2 M. H, C. 396. 

8. A Jail doctor confining a prisoner in a cell for the purpose of giving enema ag.am?t 
hts will is guilty under S. 342. 30 C, 95. 

9. Men® Rea does not enter into the offence under S. 342. 33 C. W. N. 751 — 192? 

C. 730. 

10. When a person takes a woman in broad day light and her ^rrngfuiiv k" 

commits an offence under S- 342 and net under b 365. 109 i. C. 

1925 L. 614. 

11, Wrongful confiaeroent by Police Officer fall? under S. 342. 125 1. C. .03— 32 Cr. 

L. J.no«l930 C 711. 

J2. When there is nothing to show that whereabouts of the person 

cocscealed by accused from other relations or from the person lotcresteu i 
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person confined, the accused ^\as eutUy under S. 342 and not S. 365, I. F. C. 1925 
L. 614 = 92 I. C. 213. 

13. .\c:«sed No. 1 brought his niistres? from Kolhapore and kept her with accused No. 
2 .1 brothel keeper in Bombay. The woman was made to live as a prostitute in the 
house the entrance to which ;\.is guarded and a watch w.as kept over her movements. 
Occ.asion.illy she w.is alloned to t?o out under surreillance. Held, both accused 
were putlty under S. 342. 42 B. 181. 

7. For more than 10 days. S. 344, I. P. C. 

Fine alone is not a legal sentence for a prisoner convicted under tins section. 1 B. H. 
C.39 Cr. 

8 In secret. S. 346. I. P. C. 

.\ woman came to Court to lodge a complaint against her relations. .Accused accosted 
her .and drove her away to various pkaces in a carriage but on stir being created 
brought her back to Court. Held, he was not guilty under S. 346, 1. P. C. 
9 C. 221. 

9. Procedure. 

1. .Accused s-ized, draggei and pushed a person in a place to punish him. Held, that 
they could not be convicted both under Ss. 352 and 342, 1. P. C. 4 C. L. J. 90. 

2. When the principal offender Is acrjuitted under S 368, I. P. C., the other accused 
who were charged under Ss. dbS—KW cannot be convicted under S. 342. 19^ 
C. 767. 

3. Where wrongful confinement was the ronitnon object of an unlanfiil assemblj’, 
separate sentences under Ss. 147—342 were illeg.a). 1 Cr. L. J. 365. 


10. To extort confession. S. 348, I. P. C. 

1. The appellants charged the prosecutor fer theft and he was lianded over to Police. 

It was held that the Police and not the appellants were responsible for any oprres. 

Sion or extortion practised by the police on th* prosecutor while in confinement. 

(1864) 1 W. R. 26 Cr. 

2. Where the detention by the Police IS serious, protractc land unauthorized and the 

complainant is prevented from proceeding bejond a certain limit, it is ssrongful 
‘ I confinement. 1930 M AV. N. 723 
To extort property. S. 347, I. P. C. 

1- Wh,„„wa.nll.Scdtl.,itth.P<.-.ce Officer ,INam- delamed “ 

object of eetortme money but the Court found that no money purred. Held, that 
the elements of offence under S. 347 were 'rt.antiug. / . . • 

-• A Head Constable agreed to ilrop pfoceedings against K, Head^ Con^sA” 

^ certain charge on condition that K paid him a .um of money. 

b!e sent away K in charge of cUawkidars who confin^ i -V-Minp the offence 

mabtreated Inm. Held, that Head Constable was ‘'"J 

under S. 347. 1 P. C . in the ab«enre of proof that be gave definite orders to tnat 

end. 31 C. 710. . . ^ * 

5- U accused intentionally puts a person in fe.ar 'g^aliiable s'Srily”and 

place his thumb impression on a blank paper, such a p p 
conviction under S. 347 is legal. 1932 P. 335. 

Srparule reotencer under Ss. 147-347 or. lorf.oltb»<,gh the ossregate reotenoe 

cannot exceed that for the graver offence. 193- P- aso. , j l.. 

5- If a person is detained by Potfee on insufficient ironev is not .an 

Sub-Inspector in order to release him, the person ra>mg tne 
accomplice. 27 C. 95. 

WRONGFUL LOSS OR GAIN. S. 23, I. P- C. Sice Dishonestly. 

forcible entry. _ ^ rngful'ly ' 

A landlord who is entitled to take pos'C'Sion in a we opposed, 
holding over, can only take possession peaewbiy. . inmates 

however wrongfullv. he has no right to «ie Cr. L. J. 60. 

°ut but must go to Civil Court. 1926 B. 91 =94 I- C. /tw 
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\yrou0ul Loss or Gatfs—’fcQUcldJ 

2. General. 


1 . 


6 . 


1 . 

8 . 


When the owner is kept out of property tcmpor.irUj', there is wrongful loss,’ 
25 C. 416, 


Plaintin" in n suit snatched tip a docoment lying beside the arbitrator and ran .awav 
and refused to produce it. Held, there was no wrongfulloss or wrongful rain 
3 M. 261. ^ ' 

Accused purchased rice from a famine Kelief O/ficer to sell it at a 'specified rate but^ 
sold it at lugher price. Held, there was no wrongful gain or loss. (1874) 22 \V 
R. 82 Cr. 

Wrongful gain or loss covers temporary gain or Joss. 68 1. C. 157. 


Accused who was charged with theft of a box by his master, stated that be remoted 
and concealed it in the cow' shed to give a lesson to the master. Jfeld, there was no 
wrongful gain and no theft was committed. 25 C. 4 16. 


Mere permitting cattle to stray does not establish any intention of causing wrongful 
loss to the public or any person. (1868) Unrep. Cr. C. 11. 

Where a pledgee used a turKan pledged to him, the deterioration of turban is no 
wrongful loss. 3 M. H. C. App. 9 (1868). 

A person capturing or killing a bull set at large by a Hindu In accordance with 
religious usage cannot be said to cause “ wrongful loss ” of any property to anv one. 
8 A, 51, 9 A. 348, 17 C. 852. 


3. Illegal seizure of cattle. 

1. Forcible and illegal seizure of cattle of .a widow in satisfaction of debt due to the 
accused by her deceased husband was a wrongful loss. (1866) 5 W. K. 6S Cr. 

2. Illegal seizure and impounding of cattle, even though maliciously does not cause 
wrongful loss, (1875) 24 W. R. 7 Cr, 

4. Property, 

Fees payable to college for attending lectures are property within the meaning of S. 
23. 15 A. 210(216). 

5. Removing lateral support. 

It is not unlawful and therefore not an offence to remove the lateral support and cause 
damage unless the right to support has been acquired by prescription' for 20 years. 
68 I. C. 831. 


6. Using pledged turban. 

Where a pledgee used pledged turban, the deterioration of turban is no wrongful loss, 
3 M. H. C. (App.) 6 (mS). 

WRONG NAME, See False personation in Court, 

1. At an election. S. 17I-D. Sec Election. 

2. To Police. S. 182. Sec False information — 15. 


1. The conduct of accused such as giving wrong name is only a ground of suspicion but 

IS insufficient to support conviction. 46 I. C. 709. 

2. A driver of a motor car when asked for bh name by Superiateadent of Policy when 

driving without license, gave a wrong name and another w’as summoned. He w.as 
guilty under S. 182, 1. P. C. 7 P. 7I5«3929 P. 4=30Cr. L.J. 177«133 
I. C. 587. , , . V r 

3. Where a person gives wrong name to Police and then corrects it, he cannot oe iiaoie 
under S. 109, Cr. P. C. 21 A. L. J. 847=«I924 A. 202=81 i. C. 598, 

4. A person who gives false name and incites people to commit crime or demands 

for the means of committing crime is liable under S. 109, Cr. P. C. 15 Cr. L. J. 255. 

5. A person giving false name is liable under S. 109, Cr. P. C. 22 Cr. L. j. 749. 
WRONGFUL RESTRAINT. Ss, 339—341. 1. P. C. 

I. Bona fide claim. ... 


3. If an act is done in good faith under a belief that it is justf* 
under S. 341 IS bad. 24 C, 885, 47 C 818 ' }. h 


a .conrictioa 


h 
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Wrongful Reslraint—'icoutd,) ■ ' , .7 

1 A person who IocJ.s up fi house under a 6ona fide cJaim is not guilty. 20 Bom ^ R 
106, (1S89) Unrep. Cr. C. 451. •• . • . 

3. Obstructing a passase in good faith li no offence. ' 30 C. \V. N. 192 2'’ P R. 
1910 Cr. . '» ■ 

2. ssentials and E^vidence. 

1. Where the complainant was taken to l^olice Station as suspect and passed on from 
one Police beat to another, offence under S. 341 was committed. (1882) 1 
Weir 339. 

1 .Accused preTenling the building of a party wall is not guilty. (1881) 1 Weir 339. 

3. Accused turning the cart upside down and thereby making the things fall on the 

ground is not guilty under S. 341. 12 C. 55. ' 

4. Where accused prerented complainant from proceeding m a direction with carts and 

exacted a sum on false plea was held guilty. (1868) 10 W. R. 35. 

5. A landlord prevented a tenant who was holding over from entering the room which 
the tenant had rented from him was guilty under S. 341. 43 B. 531, 91 1.C.811. 

6. Before convicting a person of wrongfully restraining the other from making use of a 
particular place or thing, the Court should determine if the other person has a right 
to use It. 127 I. C. 554= 1930 C. 760 = 31 Cr. L. J. 1226. 

7. Accused wrongfully restrained his tenant from using his urinal. Held, that cofivic- 
tion could not stand unle«s it was proved that complainant bad right to use it. 34 
C. W. N. 582=1930 C. 760. 

8. Any priii'ate individual can restrain a person wbo IS drunk and disorderly and from 
whom breach of peace is apprehended. 44 M. 913. 

9. If a horse on which a person is riding is prevented from proceeding m a direction, 
oQence under S. 341 is complete. It is no defence that the rider might hare got olf 
the horse and walked home. 1927 M. 506=100 I. C. 54t — 28 Cr. L J. 320. 

10. If a person prevents a person from leaving a place when be desires to do so, ho »s 
guilty under S. 341. 21 M. L. J. 439, 106 I. C. 111. 

11. Physical presence of the person obstructed at the moment of obstruction is not neces* 
sary. 1927 B. 369=106 I. C. 111=28 Cr. L.J 1023, 34 M 547. 

12. Accused put up a tin projection over the complainant's wall so as to hangover Ins 
paved courtyard at a height of six feet ten inches above the ground .and the projec- 
tion did not prevent any one moving below It. Held, no offence was committed. 
106 I. C. 111=1927 B. 369 = 28 Cr. L. J. 1023. 

13. The accused who were co-owners of well, obstructed another co-owner from using 
the mot to which be had joked his bullock 00 the slope of a well on the ground that 
he had not paid the share of expenses on the well. Held, they were guilty of wrong- 
ful restraint. 911 C. 811=1926 B. 118=27 Cr. L. I. 139. 

14. It is not an offence-to erect a wall against one's premises to prevent other persons 
from passing over it. 25 P. R. 1886. 

15. The obstruction must be physical. A verbal prohibition or remonstrance is not ol>s- 
tructiOD. (1882) 1 Weir 339. 

16. Mere direction or demonstraction will not constitute wrongfnl restraint. S Cr. L. 

J. 212. 

17. The complainant, his wife and daughter occupied a house and in their absence 
accused put a lock on the outer door and prevented them from entering the hou«e, 

It was held that accused was guilty of wrongfnl restraint. 34 M. 547, 106 1. C. 1 1 1. 

18. Accused took away the licenses from the boatmen with the result that they were not 
permitted by the authorities to ply their boats beyond a certain stage in the c>'ni- 
nel, it was held that it was no wrongful restraint. 1 1 Cr. L. J. 192. 

19. Mere ploughing up of a mamal path is not an obstruction. 30 I. C. 749. 

20. Where one of two co-owners leased a shop without the consent of the other, »ho put 

up a lock. Held, that he was not guilty under S. 341. 20 Bom. L. R. 106 = 44 I. 

C. 463. 
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RcstriTinl'^{eonci<I.) 

21. A conviction under S. 34115 .ba<l if there U no physical restraint of comphtnant's 
person. 19 Cr. L. j. 1, C. 973. 

22. VoUmtafy obstruction of any person entering- upon the fand under a bona fide colour 

of title is no oiTcncc under S. 341. 34 F. L. K, 19H, 

23. Restraint must be directed to a person not to a thing. l^Cr.L.j. 176,191 C. 

177, 12 C. 35, 1935 C. 252«39 C. W. N. H3. 

3. Landlord. • , 

1. A landlord prevented a tenant -who n*.as holding over from entering a house he had 
rented frorn him. Held, he ivas guilty under S. 34 1.- 43 If 531,9S I. C. 8U. 

2, Accused wrongfully restrained Ids tenant from using his urioal. Held, that conric- 
tiDn could not stand unless it was proved that the tenant had righ t to ust it. 34 C. 
W.K. 582«1930 C. 763«127 1. C. 554 *=31 Cr. L. J. 1226. 

4. Procedure, 


1. The offence of w»-onpfu1 teslraint is compoandahle by the person restrained and it is 

not necessary that composilton ehonid ^ arrived nt after the. complaint » filed ij 
Court. 49.\.484=1927 A. 375«101 1. C.671 « 2 d Cr. L. 5. 495, 41 M. 6S5. 

2. A Magistrate cannot order, the re.Tioviil of obstruction on convictioo. 31 C. 691. 

5. Public Street, 


6. 


3. One section of community cannot interdict another section from lawful use of public 
street. 50 M. 673, 30 M. 185, 1925 P. C. 36. 1926 M 630. 

2. A Brahmin stopped .a convert to Ar)'a Smaj in a street and took him to task for 
passing along that street. He wos guilty. 52 M. L. J. 602 


3. It is necessary that custom.ary tight of Tilhagers in ' respect of a path should be 
established. The oral testimony of two or three persons that path had been uwd 
by villagers fer more than 20 years is not sufficient. 35 C. \\\ N. 915*1330 C. Zoo 
«325 I. C, 600*31 Cr. L.i.859. 

4 . Accused caused a pariah to stand in a public street >p the vtcinity of a temple with 
the object of preventing the conoplaioant fom conducting a religious procession for 
fear of pollution, he w.-is not gu»Uy. 7 M. L,. T. 366. 

5. Accused placed an obstruction on a toad over which complaioaut had rigbtof passage 
of mea and cattle hut leaving % portioa which -was pass.able. Held, he was pot 
guilty. (1899) 1 Weir 340. 


6. The voluntary obstruction of a vehicle to compel payment of certain dues is not 
■wrongful restraint. 3935 C. 252*39 C. W. N. 143, 12 C. 55, 19 1. C I77*=H Cr. 
L. }. 177. 

Komoving ladder from a wall. 

Accused removed a ladder and thereby detained a person on the roof of a house, held, 
he was gufUy of wrongful restraint. (1884) I Weir 340. 

Y 


YOUTHFUL OFFENDER. See Fast Offender, Juvenile Offender. 
A boy of 15 should not be kept in ordinary jail. 3934 A. 132. 

Z 


ZAILDAR 

1 . Confession to—. S<c Confession by inducement— 10. 

2. Evidence of — . -Se/ Witness— 308. 

ZEMINDAR. See Landlord, Tenant, 

3. • Confession to—. Sea Confession by iaducewent— 10. 
Z. Evidence of—. See Witness — 65. 
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Index A — (coneW.) 
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376 

Rape. 

3T7 

Unnatural offence. 

379—382 

Theft. 

380 

Theft in Building. 

384—389 

Extortion, 

'390—394 ) 
398 

Robbery, 


395—397 \ 
398 f 


Dacoity. 


39 ^ 

396 

400 

401 

402 


403.404 

404—409 

411 

417—420 

419 

425 — 440 
441—447 
448,451 i 
452,456 I 
457.45B , 
463-469 1 
473*474 ; 

471 


Dacoity— 13. 

Dacoity with murder. 

Gang of dacoit. 

Gang of thieves, 

Assembling for committiol 
dacoity. 

Criminal misappropriation. 

Breach of trust. 

Receiving Stolen property. 
Cheating. 

Cheating by personation. 
Mischief. 

Criminal trespass. 


477 

477-A 

482 

485-486 
489-A to D 

494 

495 

496 

497 
493 

499-500 

304 

505 

506—508 

509 

510 
51! 


House trespass. 

House breaking. 

Vorgery. 

Forged document using « 
genuine. 

Document— 4, 

Falsification of nccoont. 

Trade Mark (using f.ilse). 

Trade Mark. 

Counterfeiting currency notes. 
Bigamy. 

Bigamy— 9. 

Bigamy— 15. 

Adultery. 

Enticing away married woman. , 
Def.amation. ■ ; 

Insult 10 prOToke breach of pea^ • 
Rumour , 

Criminal intimidation. 

Insulting modesty of a woman. 

Misconduct— 2- 

Mtempt, 




